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Sec.  234.  Change  of  use :  Railways  on  Streets  and  Highways.  — 

The  right  of  eminent  domain  is  unrestricted,  except  by  the  cir- 
cumstance that  it  must  be  exercised  for  a  public  purpose,  and  that 
it  cannot  be  used  to  entirely  defeat  rights  already  granted  by  the 
legislature  without  full  compensation.  Therefore,  as  previously 
stated,  the  legislature  is  not  prohibited  from  permitting  the  exercise 
of  this  right  by  another  corporation,  where  its  exercise  by  the  latter 
does  not  defeat  the  rights  of  the  former  under  its  grant,  provided  a 
just  and  reasonable  compensation  therefor  is  provided.  Where 
an  easement  in  land  is  acquired  under  the  power  of  eminent 
domain  for  a  particular  use,  it  cannot  be  devoted  to  another  incon* 
sisteut  use,  without  due  compensation  to  the  owner ;  and  in  deter- 
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mining  the  question  as  to  whether  the  use  is  inconsistent,  it  is  not 
so  much  the  similarity  of  results  accomplished  by  the  changed  use, 
which  determines  the  right  to  make  the  change,  as  it  is  whether  the 
burdens  upon  the  estate  of  the  owner  of  the  fee  are  increased  hy  such 
change,  in  a  manner  not  contemplated  hy  the  condemnation  of  the  land 
for  the  original  purpose.  It  is  evident  that  where  land  is  taken  for 
the  purposes  of  a  canal,  the  damages  to  the  adjoining  estates  from 
which  the  land  was  taken  are  of  an  entirely  different  character  from 
those  which  would  arise  from  the  taking  of  the  land  for  a  railroad. 
In  the  former  case  the  elements  of  noise,  vibration,  smoke,  cinders, 
and  soot,  and  the  increased  danger  from  fire,  the  increased  danger  to 
live  stock,  etc.,  which  are  important  elements  of  damage  in  the  case 
of  lands  taken  for  railways,  are  not  considered ;  and  it  would  be  a 
serious  hardship  upon  the  land-owner  to  be  compelled  to  have  his 
estate  subjected  to  these  additional  burdens  without  compensation ; 
and  yet,  the  general  purposes  of  the  two  uses  are  the  same.  But 
when  a  canal  is  given  over  for  the  purposes  of  a  railway,  the  owner 
of  the  fee  is  entitled  to  compensation  for  the  additional  and  increased 
burdens  thereby  imposed  upon  his  land.^  So,  too,  although  there  is 
no  question  but  that  the  legislature  may  authorize  a  steam  railway 
company  to  occupy  a  street  or  highway  with  its  tracks,  yet  accord- 
ing to  the  great  weight  of  authority,  it  cannot  do  so  without  com- 
pensation to  the  owners  of  lands  and  buildings  bordering  thereon, 
because  the  use  is  held  to  be  inconsistent  with  that  to  which  such 
streets  or  highways  were  devoted.^    But  the  great  majority  of  these 

1  PittsbuTgh  &  Lake   Erie  R.  R.   Co.  R.  R.  Co.,  26  Conn.  249  ;  Lafayette  M.  & 

V.  Brnce,  10  Am.  &  Eng.  R.  R.  Cas.  1  ;  B.  R.  R.  Co.  v.  Mnrdock,  68  Ind.  187  ; 

Com.  V,  Northeast  R.  R.  Co.,  27  Penn.  State  v.  Laverack,  35  N.  J.  L.  201  ;  South 

St.  889  ;    Jessup  v,   Loucks,   65    Penn.  Carolina  R.  R.  Co.  v.  Steiner,  44  Ga.  546  ; 

St.    850;  Lafayette  M.  &  B.  R.  R.   Co.  Ford  r.  Chicago,  &c.  R.  R.  Co.,  14  Wia. 

r.    Murdock,    68  Ind.  187;    Goodin  v.  609;  Sherman  r.  Milwaukee,  &c.  R.  R.  (X, 

Cincinnati,  Ac.   R.  R.   Co.,  28  Ohio  St.  40  id.  645  ;  Jones  o.  Keith,  87  Tex.  394  ; 

648.  Burlington  &  Missouri  R.  R.  Co.  v,  Rein- 

«  Williams  V,  New  York  Central  R.  R.  hackle,  15  Neb.  279  ;  Hatch  v.  C.  &  1. 
Co.,  16  N.  y.  97  ;  Wager  «.  Troy  Union  R.  R.  Co.,  18  Ohio  St.  647  ;  LouisvUle, 
R.  R.  Co.,  Craig  v,  Rochester  City,  &c.  N.  A.  v.  C.  R.  R.  Co.,  48  Ind.  178  ;  Sterr 
R.  R.  Co.,  89  N.  Y.  404 ;  Cape  Girardeau  ».  Camden  &  Amboy  R.  R.  Co.,  24  N.  J.  L. 
&  B.  M.  &c.  R.  R.  Co.  V.  Renfrew,  58  Mo.  542  ;  Jersey  City  &  B.  R.  R.  Co.  p.  Jersey 
265  ;  Nicholson  v.  New  York  &  Erie  R.  R.  City  &  Hoboken  Horse  R.  R.  Co.,  20  N.  J. 
Co.,  22  Conn.  74  ;  Blesch  v.  Chicago  &  Eq.  61 ;  Morris  &  Essex  R.  R.  Co.  v.  Hud- 
Northwestern  R.  R.  Co.,  48  Wis.  188;  Gray  son  Tunnel  R.  R.  Co.,  25  id.  384  ;  Hinch- 
V.  St.  Paul,  &c.  R.  R.  Co.,  18  Minn.  815  ;  man  r.  Paterson  Horse  R  R.  Co.,  17  id. 
Schnnneier  v.  St.  Paul,  &c.  R.  R.  Co.,  7  75  ;  Street  R.  R.  Co.  t».  Cummins ville,  1 4 
Wall.  (U.  S.)  272  ;  Imlay  v.  Union  Branch  Ohio  St.  547  ;  Story  v.  New  York  Elevated 
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cases  make  a  distinction,  and  as  we  think  with  great  propriety, 
between  streets  and  highways  where  the  fee  has  been  taken  by  the 
town  or  city,  and  those  where  a  mere  easement  has  been  taken,  or 
where  the  lands  have  been  dedicated  by  the  adjoining  owners  for 
such  purpose,  and  hold  that  in  the  former  case  the  adjoining  owners 
are  remediless,  except  as  against  the  negligent  or  improper  acts  of 
the  railway  company.^ 

In  a  Texas  case,**  where  it  was  claimed  by  the  owner  of  lots 
abutting  on  a  street,  the  fee  of  which  street  was  in  the  State,  that  he 
was  entitled  to  compensation  for  the  use  of  the  street  by  a  railroad 
company,  it  was  held  that  the  use  of  a  street  for  a  railroad  is  not 
ordinarily  inconsistent  with  its  continued  use  for  the  common  pur- 
poses of  a  street.  "The  authorities  are  numerous  and  conclusive," 
says  Gould,  J.,  "  that  such  an  addition  to  the  use  of  a  street,  the  fee 
being  in  the  public,  if  authorized  by  the  legislature,  gives  the  lot- 

R.  R.  Co.,  90  N.  Y.  122;  Carli  v.  Stillwater,  injuring  him  by  occupying  the  street  with 
ke.  K.  R.  Co.,  28  Minn.  373.  its  cars  in  front  of  his  premises,  the  rule  of 
*  People  17.  Kerr,  27  N.  Y.  188;  Grand  damages  differs  according  a.«  the  occuiMition 
Rapids,  &c.  R.  R.  Co.  v.  Heisel,  88  Mich,  is  lawful  or  unlawful.  If  the  structure  is  un- 
62  ;  Kucheman  v.  C.  C.  &  D.  R.  R.  Co.,  lawful,  the  plaintiff  is  entitled  to  damages 
46  Iowa,  366  ;  Harrison  v.  New  Orleans  &  for  all  the  annoyance  caused  by  the  cars  in 
Pacific  R.  R  Co.,  34  I^.  An.  462;  44  Am.  front  of  his  premises  ;  if  lawful,  only  for 
Rep.  43S ;  Patterson  v.  Chicago  D.  k  Y.  such  as  results  froni  an  unreasonable  use. 
R  R.  Co.,  75  111.  588  ;  Kellinger  v.  Forty  An  abutting  owner  simply,  the  fee  of  the 
Second  St.  R.  R.  Co.,  50  N.  Y.  306  ;  Sweet  street  being  in  the  city,  is  entitled  to  the 
V.  Buffalo,  N.  Y.,  &c.  R  R  Co.,  13  Hun  use  of  the  street,  and  neither  the  legis- 
(N.  Y.),  643;  Broiestedt  r.  South  Side  R  R  lature  nor  the  city  can  devote  it  to  pur- 
Co.,  55  N.  Y.  220;  Carpenter  v.  Oswego  &  S.  poses  inconsistent  with  street  uses  without 
R.  R.  Co.,  24  id.  655  ;  Wager  v.  Troy  compensation,  according  to  the  principle 
Union  R.R  Co.,  25  id.  626;  Pratt «.  Buffalo  of  Story  v.  Elevated  R  R.  Co.,  90  N.  Y., 
City  R  R  Co.,  19  Hun  (N.  Y.),  30 ;  At-  recently  decided.  But  that  case  has  left 
chison  &  N.  R  R  Co.  v.  Garside,  10  Kan.  untouched  the  decision  in  Peof)le  v.  Kerr, 
552 ;  Carson  v.  Central  R.  R  Co.,  85  Cal.  27  N.  Y.  188,  that  a  horse  railrna<l  con- 
325  ;  Moses  v.  Pittsburgh,  Fort  Wayne,  structed  under  legislative  authority  on  the 
Ac  R  R  Co.,  21  111.  516  ;  Indianapolis,  surface  of  a  city  street,  the  fee  of  which  is 
B.  4b  W.  R.  R.  Co.  r.  Hartley,  67  id.  439;  in  the  city,  is  not  an  unlawful  interference 
Stetson  V.  Chicago,  &c.  R.  R  Co.,  75  id.  with  the  rights  of  abutting  owners  ;  but  is 
74 ;  Davis  v.  C.  &  N.  W.  R  R  Co.,  46  a  street  use  consistent  with  their  rights 
Iowa,  389  ;  Clinton  w.  Cedar  Rapid.s,  &c.  therein.  A  street  cannot  however  be  con- 
R  R  Co.,  24  Iowa,  455;  Ford  ».  Chicago  verted  into  a  yard  for  the  storing  of  cars  to 
&  Northwestern  R  R.  Co.,  14  Wis.  609  ;  the  injury  of  adjoining  owners,  and  an  un- 
Williams  v.  N.  Y.  Central  R  R  Co.,  16  reasonable  use  of  the  street  by  a  street 
N.  Y.  97  ;  Hegar  v.  Chicago  k  N.  W.  railway  company  may  afford  a  right  of 
R  R  Co.,  26  Wis.  624 ;  Harrington  v.  action  to  the  property  owners,  sftecially 
St.  Paul  k  S.  C.  R  R  Co..  17  Minn.  215;  injured  thei-cby.  Mahady  v.  Bushwick 
Kttser  V.  St.  Paul,  &c.  R  R  Ca,  22  Minn.  R.  R  Co.,  N.  Y.  Ct.  of  App.  1884. 
149;  Cox  V.  LouisYille,  &c.  R.  R  Co.,  48  >  Houston  &  Texas  Central  R.  R.  Ca 
Ind.  178.  In  an  action  by  an  abutting  v.  Odom,  53  Tez.  343. 
owner  against  a  street-railway  eompany 
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owner  no  right  to  compensation,  although  his  easement  in  the  street 
be  thereby  partially  impaired  and  his  lots  rendered  less  valuable. 
The  regulation  or  enlai^ement  of  the  use  of  the  street,  the  prop- 
erty of  the  State,  by  the  legislature,  is  not  a  taking  of  property 
within  the  meaning  of  the  constitutional  provision  in  respect  thereto, 
although  the  lot-owner  may  thereby  suffer  incidental  or  consequen- 
tial inconvenience  or  injury."* 

But  upon  those  streets  or  highways  which  have  been  taken  under 
the  poiver  of  eminent  domain,  or  which  have  been  dedicated  by  adjacent 
owrwrsfor  the  purposes  of  a  street  or  highway,  a  steam  railway  is  treated 
as  a  new  and  differemi  use  from  that  contemplated,  and  as  imposing  an 
additional  burden  upon  tlie  estate,  which  must  be  compensated  for? 

>  Kellinger  v.  Forty  Second  St.  R.  R.  but  the  taking  of  land  for  public  uses  is  a 

Co.,  50  N.  Y.  208  ;  People  v.  KeiT,  27  id.  t^rm  whicli  has  a  qualified  signification, 

188;  37  id.  357;  Hatch  v.  Vermont  Central  and  implies  no  more  than  that  the  prop- 

R.  R.  Co.,  28  Vt.  142;  New  York,  &c.  R.  R.  erty  is  to  be  permanently  subject  to  the 

Co.  V.  Young,  83  Penn.  St.  180;  Shearman  particular  use  for  which  the  public  require 

&  Redf.  on  Neg.  §  870  ;  2  Dill,  on  Munic.  it.     The  discontinuance  of  the  use,  as  is 

Corp.  §  564  ;  Cooley  on  Const.  Lim.  542  well  understood,  restores  the  whole  estate 

tt  seq.  ;  1  Thonip.  on  Neg.  858  ;  Wood  on  disencumbered  to  its  owner.    Hence,  when 

Nuis.  §§  758,  755.  land  is  condemned  for  a  special  purpose  on 

2  In  Imlay  v.  Union  Branch  R.  R.  Co.,  the  score  of  public  utility,  the  sequestra- 
26  Conn.  249,  the  plaintiffs  were  the  own-  tion  is  limited  to  that  ])articular  use. 
ers  of  lands,  stores,  and  dwelling  houses  Land  taken  for  a  highway  is  not  thereby 
adjoining  a  certain  public  street  in  the  convertible  into  a  common.  As  the  prop- 
ci^  of  Hartford,  which  it  was  proposed  to  erty  i&  not  taken,  but  the  use  only,  the 
take  for  the  purposes  of  a  steam  railway,  right  of  the  public  is  limited  to  the  use, 
The  fee  of  the  land  was  invested  in  the  the  specific  use,  for  which  the  proprietor 
acyoiuing  land-ownere.  The  court  enjoined  has  been  divested  of  a  complete  dominion 
the  defendants  from  building  their  railway  over  his  own  estate.  These  are  proposi- 
in  the  street,  no  appraisal  of  damages  hav-  tions  which  are  no  longer  open  to  diseas- 
ing been  made,  —  Storrs,  C.  J.,  saying:  sion.  But  it  is  contended  that  land  once 
''  Had  the  land  on  which  the  defendants  taken  and  still  held  for  highway  purposes, 
have  undertaken  to  build  their  railway,  may  be  used  for  a  railway  without  exceed- 
never  become  a  public  street,  the  right  of  ing  the  limits  of  the  easement  already  ac- 
the  petitioners  to  a  pre-appraisement  of  quired  by  the  public.  If  this  is  true,  if 
damages  would  be  undisputed,  such  a  right  the  new  use  of  the  land  is  within  the  scope 
being  literally  conferred  by  the  general  of  the  original  sequestration  or  dedication, 
railroad  law  of  this  State.  But,  as  the  it  would  follow  that  the  railway  privileges 
locality  is  a  highway,  it  is  not  admitted  are  not  an  encroachment  on  the  estate  re- 
that  the  remaining  estate  of  the  owners  of  maining  in  the  owner  of  the  soil,  and  that 
the  soil  can  justly  be  said  to  be  taken  or  the  new  mode  of  enjoying  the  public  ease- 
appropriated,  when  the  land  is  perma-  ment  will  not  enable  him  rightfully  to 
ncntly  subjected  to  railway  uses  and  to  the  assert  a  claim  to  damages  therefor.  On 
control  of  a  railway  corporation.  We  as-  the  contrary,  if  the  true  intent  and  efficacy 
sume  of  course,  that  by  the  establishment  of  the  original  condemnation  was  not  to 
of  the  highway,  the  estate  of  the  proprie-  subject  the  land  to  such  a  burden  as  will 
tors  of  the  land  so  appropriated  was  not  be  imposed  upon  it  when  it  is  confiscated 
extinguished.  The  fee  was  no  less  in  them  to  the  uses  and  control  of  a  railroad,  cor- 
tban  before.    The  land  is  said  to  be  taken;  poration,  it  cannot  be  denied  that  in  the 
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The  accuracy  of  this  hardly  admits  of  a  question,  and  the  apparent 
conflict  in  the  cases  will  be  found  to  result  moi-e  from  the  circum- 

ktter  case  the  estate  of  the  owner  of  the  plication,  no  act  could  be  more  superfluous 
soil  is  injuriously  affected  by  the  super-  than  to  require  or  to  grant  authority  to 
vening  servitude,  —  that  his  rights  are  construct  i-aUways  over  localities  alrea<ly 
abridged,  and  that,  in  a  legal  sense,  bin  occupied  as  highways.  If  a  legal  identity 
land  is  again  taken  for  public  uses.  Thus  does  not  subsist  between  a  highway  and  a 
it  appears  that  the  court  have  simply  to  railway,  it  is  illogical  to  argue  that,  be- 
decide  whether  there  is  such  an  identity  cause  a  railway  may  be  so  cousti-ucted  aa 
between  a  highway  and  a  railway,  that  not  to  interfere  with  the  oixiinary  uses  of  a 
statutes  conferring  a  right  to  establish  the  highway,  and  so  as  to  be  consistent  witli 
fonner  include  an  authority  to  construct  the  highway  right  already  existing,  there- 
the  latter.  The  term  *  public  highway,'  as  fore  such  a  new  use  is  included  within  tlie 
employed  in  such  of  our  statutes  as  convey  old  use.  It  might  as  well  be  urged,  that 
the  right  of  eminent  domain,  has  certainly  if  a  common,  or  a  canal,  laid  out  over  the 
a  limited  import  Although,  as  suggested  route  of  a  public  road,  could  be  so  an-anged 
at  the  bar,  a  navigable  river  or  a  canal  is,  as  to  leave  an  ample  roadway  for  vehicles 
in  some  sense,  a  public  highway,  yet  an  and  passengers  on  foot,  the  land  should  be 
easement  assumed  under  the  name  of  a  held  to  be  originally  condemned  for  a  canal 
highway  would  not  enable  the  public  to  or  common,  as  properly  incidental  to  the 
convert  a  street  into  a  canal.  The  high-  highway  use.  There  is  an  important  prac- 
way,  in  the  tnie  meaning  of  the  word,  tical  reason  why  courts  should  be  slow  to 
would  be  destroyed.  But  as  no  such  de-  recognize  a  legal  identity  between  the  two 
struction  of  the  highway  is  necessarily  in-  uses  referred  to.  They  are  by  no  means 
volved  in  the  location  of  a  railway  track  the  same  thing  to  the  proprietor  whose 
upon  it,  we  are  pressed  to  establish  the  land  is  taken :  on  the  contrary,  they  sug- 
legal  proposition,  that  a  highway,  such  as  gest  widely  different  standards  of  com  pen- 
is referred  to  in  these  statutes,  means,  or  sation.  One  can  readily  conceive  of  cases 
at  least  comprehends,  a  railroad.  Such  a  where  the  value  of  real  estate  would  be 
construction  is  possible  only  when  it  is  directly  enhanced  by  the  opening  of  a  high- 
made  to  appear  tiiat  there  is  a  substantial,  way  through  it,  while  its  confiscation  for  a 
practical,  or  technical  identity  between  the  railway  at  the  same  or  a  8ubse()uent  time, 
uses  of  land  for  highway  and  for  railway  would  be  a  gross  injury  to  the  estate,  and 
purposes.  No  one  can  fail  to  see  that  the  a  total  subversion  of  the  mode  of  enjoy- 
tenns  ndlway  and  highway  are  not  con-  ment  expected  by  the  owner  when  he 
vertible,  or  that  the  two  uses  practically  yielded  his  private  rights  to  the  public 
considered,  although  analogous,  are  not  exigency.  But  essential  distinctions  also 
identical.  Liand  as  ordinarily  approf >riated  exist  between  highway  and  railway  powers 
by  a  railroad  company  is  inconvenient,  and  as  conferred  by  statute;  distinctions  which 
even  im|)assable,  to  those  who  would  use  are  founded  in  the  very  nature  of  the  pow- 
it  as  a  common  highway.  Such  a  corpora-  ers  themselves.  In  the  case  of  a  highway, 
tion  does  not  hold  itself  bound  to  make  or  the  statute  provides  that,  after  the  observ- 
to  keep  its  embankments  and  bridges  in  a  ance  of  certain  legal  forms,  the  locality  in 
condition  which  will  facilitate  the  transUus  question  shall  be  forever  subservient  to  the 
of  such  vehicles  as  ply  over  an  ordinary  right  of  every  individual  in  the  community 
road.  A  practical  dissimilarity  obviously  to  pass  over  the  thoroughfare  so  created  at 
exists  between  a  railway  and  a  common  all  times.  This  right  involves  the  im- 
highway,  and  is  recogniz^  as  the  basis  of  portant  implication  that  he  shall  so  use 
a  l^gal  distinction  between  them.  It  is  so  the  privilege  as  to  leave  the  privilege  of 
recognized  on  a  large  scale,  when  railway  all  others  as  unobstructed  as  his  own,  and 
privileges  are  sought  from  legislative  bodies  that  he  is  therefore  to  use  the  ix)ad  in  the 
and  granted  by  them.  If  the  terms  high-  manner  in  which  such  roads  are  ordinarily 
way  and  railway  are  synonymous,  or  if  one  used,  with  such  vehicles  as  will  not  ob- 
of  them  includes  the  other  by  legal  im-  struct,  or  require  the  destruction  of  the 
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Stance  that  in  many  of  the  States  the  fee  to  the  land  in  streets  and 
highways  is  held  to  be  vested  absolutely  in  the  public,  or  from  the 

oixliiiary  modes  of  travel  thereou.  He  lb  railway  grants,  but  is  not  an  innovation 
not  authorized  to  lay  down  a  mil  way  track,  on  the  law.  In  £ngland  it  would  seem 
and  run  his  own  locomotive  and  car  upon  from  an  examination  of  a  late  case, —  Rams- 
it.  No  one  ever  thought  of  regarding  den  v.  Manchester  June.  Ry.  Co., 5  £ng.  By. 
highway  acts  as  conferring  railway  privi-  &  Can.  Cas.  552,  —  that  the  owner's  resid- 
leges,  involving  a  right  in  every  individual  uum  of  estate  in  laud  used  for  a  highway 
not  only  to  break  up  ordinary  travel,  but  is  conceded  to  be  a  proper  subject  of  pecu- 
al^  to  exact  tolls  from  the  public  for  the  niary  damages  when  the  same  land  is 
piivilege  of  using  the  peculiar  conveyances  tuuneUed  for  a  railroad.  In  this  country 
adupted  to  a  railroad.  If  a  right  of  this  the  course  of  decisions  upon  this  subject  is 
description  is  not  conferred  when  a  high-  not  uniform.  ^  Many  years  ago,  in  the  State 
way  is  authorized  by  law,  it  is  idle  to  pre-  of  New  York,  the  Supreme  Court  promul* 
tend  that  any  proprietor  is  divested  of  such  gated  through  Chief  Justice  Nelson,  a  de- 
a  right.  It  would  seem  that,  under  such  cisive  opinion  in  favor  of  the  same  position 
circumstances,  the  true  construction  of  as  that  now  assumed.  Presbyterian  Soc. 
highway  laws  could  hardly  be  debatable,  of  Waterloo  v.  Auburn  &  Rochester  R.  R. 
and  that  the  absence  of  legal  identity  be-  Co.,  8  Hill  (N.  Y. ),  567.  In  later  cases, 
tween  the  two  uses  of  which  we  speak  and  especially  in  that  of  Williams  v.  Cen- 
was  itatent  and  entire.  Again,  no  argu-  tral  R.  R.  Co.,  18  Barb.  (N.  Y.)  221^  the 
ment  or  illustration  can  strengthen  the  doctrine  has  been  advanced  that  the  ap- 
self-evideut  proposition  that  when  a  rail-  plication  of  a  highway  to  railway  purposes 
way  is  authorized  over  a  public  highway,  is  only  a  new  mode  of  enjoying  the  ease- 
a  right  is' created  against  the  proprietor  of  ment  previously  acquired  by  the  public, 
the  fee  in  favor  of  a  person,  an  artificial  It  would  have  been  proper  for  us  to  ex- 
person,  to  whom  he  before  bore  no  legal  amine  the  reasoning  and  opinion  of  the 
relation  whatever.  It  is  understood  that  court  sustaining  this  suggestion,  had  not 
when  such  an  easement  is  sought  or  be-  the  Court  of  Appeals,  shortly  after  it  had 
stowed,  a  new  and  independent  right  will  been  determined  to  sustain  the  present 
accrue  to  the  railroad  corporation  as  against  petitioners,  almost  unanimously  rendered 
the  owner  of  the  soil,  and  that,  without  a  decision  concurrent  in  its  result  with  the 
any  reference  to  the  existence  of  the  high-  views  adopted  by  us,  and  reversing  the 
way,  his  land  will  forever  stand  charged  case  just  cited.  Williams  v.  New  York 
with  the  accruing  servitude.  Accordingly,  Central  R.  R.  Co.,  16  N.  Y.  97.  See  same 
if  such  a  highway  were  to  be  discontinued  case  under  name  of  Henderson  v.  New  York 
according  to  the  legal  forms  prescribed  Central  R.  R.  Co.,  78  N.  Y.  423.  The 
for  that  pui-pose,  the  railroad  corporation  case  of  the  Ohio  k  Lexington  R.  R.  Co.  v. 
would  still  insist  upon  the  express  and  Applegate,  8  Dana  (Ky.),  289,  was  cited 
inde]H'ndent  grant  of  an  easement  to  it-  at  the  bar.  But  it  is  quite  clear  that  the 
self,  enabling  it  to  maintain  its  own  road  Kentucky  decision  like  many  of  those 
on  the  site  of  the  abandoned  highway,  reported  by  Barbour,  proceeded  on  the 
We  are  of  opinion  therefore,  as  was  dis-  ground  that  the  ownership  of  the  fee  of  a 
tinctly  intimated  by  this  court  in  a  former  highway  is  vested  in  tlie  jmhlic,  or  its  repre- 
case  (see  opinion  of  Hinman,  J.,  in  Nichol-  sentative,  instead  of  the  original  proprietor. 
son  «.  N.  Y.  &  N.  H.  R.  R.  Co.,  22  Conn.  The  present  decision  is  founded  upon  oppo- 
85),  that  to  subject  the  owner  of  the  soil  of  site  premises.  Theattention  of  the  Supreme 
a  highway  to  a  further  appropriation  of  his  Court  of  Massachusetts,  —Springfield  v. 
land  to  railway  uses,  is  the  imposition  of  a  Conn.  River  R.  R.  Co.,  4  Cush.  (Mass.) 
new  servitude  upon  his  estate,  and  is  an  63,  —  has  been  drawn  to  the  matter  under 
act  demanding  the  compensation  which  the  review,  and  the  utter  want  of  identity  be- 
law  awards  when  land  is  taken  for  public  tween  railway  uses  and  highway  uses  is 
purposes.  Our  conclusion  may  be  the  oc-  summarily  pointed  out  by  Chief  Justice 
casion  of  some  novelty  of  practice  under  Shaw.    In  Pennsylvania  an  opposite  doc- 
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circumstaDce  that  the  charter  or  general  law  provides  for  compen- 
sation for  consequential  injury,  than  from  any  actual  difference  of 
doctrine.^     There  are  cases  in  which  it  is  held  that  adjacent  owners 
upon  a  street  or  highway,  even  where  the  fee  is  vested  in  the  public, 
are  entitled  to  damages,  if  a  steam  railway  is  laid  therein ;  ^  but  the 
doctrine  of  these  cases  can  only  he  justified  where  the  statute  pro- 
vides for  the  assessment  or  payment  of  consequential  damages  to 
those  whose  land  is  not  taken.     Otherwise,  the  principle  must  be 
extended,  and  applied  to  injuries  resulting  from  the  ordinary  con- 
struction and  operation  of  a  railway  to  those  whose  lands  are  not 
caken,  wherever  it  may  be  built  and  operated,  which  is  a  doctrine 
that  has  never  found  a  place  in  our  jurisprudence.     The  distinction 
lietween  the  construction  and  operation  of  a  railroad  in  a  street  of 
which  the  public  is  the  owner  of  the  absolute  fee,  and  one  in  which 
the  public  only  has  an  easement,   the  fee  and  the  reversion  still 
remaining  in  the  adjacent  owners,  is  too  obvious  to  require  illustra- 
tion-    In  the  former  case,  the  construction  and  operation  of  the  rail- 
way under  authority  of  law,  is  a  strictly  legal  act,  and  ad  the  property 
of  the  adjoining  owners  has  not  been  taken,  they  are  entitled  to  no 
compensation   for  the  necessary  consequences  ensuing  therefrom, 
unless,  as  is  the  case  in  Illinois  and  some  other  States,  the  statute 
provides  for  compensation  to  those  whose  lands  are  taken  "or  dam- 
trine  was  early  announced  by  the  Supreme    equitable  remedy  to  which  the  petitioners 
Court  of  that  State.    Philadelphia  &  Tren-    have  seen  fit  to  appeal,  and  we  can  have 
ton  R.  R.  Co.,  6  Whar.  (Penn.)  25.    But    no  doubt  that  it  is  appropriately  sought, 
the  decision  was  questioned  a  few  years  after    Our  advice  1%  that  the  Superior  Court  en- 
by  Houston,  J.,  in  the  case  of  the  Monon-    join  the  defendants  from  entering  upon  or 
gahela  Co.  v.  Coons,  6  W.  &  S.  (Penn.)    opening  their  railway  through  Commerce 
117,  and  a  wide  departure  from  its  prin-    Street,  no  appraisal  of  damages  having  been 
ciples  was  certainly  made  in   Mifflin  v.     made  in  favor  of  the  owners  of  the.  soil  of 
R.  K.  Co.,  16  Penn.  State,  192,  where  it  is    the  highway."     In  this  opinion  the  other 
decided  that  the  pa3rment  of  damages  to    judges  concurred.     In  a  later  case  in  Con- 
the  owner  of  the  soil  of  a  highway  by  a    necticut,  Elliott  v.  Fair  Haven  &  W.  R.  R. 
turnpike  company  will  not  pre.iude  him    Co.,  82  Conn.  579,  it  was  held  that  the 
from  obtaining  a  new  appraisal  when  a    laying  of  a  Jiarse  railroad  in  the  street  did 
nulroad  is  laid  out  over  the  same  locality,     not  impose  a  new  or  additional  burden 
Our  decision  upon  the  point  now  discussed    upon  the  land. 

dispenses  with  any  inquiry  as  to  the  right  ^  Lexington,  &c.  R.  R.  Co.  v.  Apple- 
of  the  petitioners  to  an  assessment  of  gate,  8  Dana  (Ky.),  289  ;  Harrison  v.  New 
merely  consequential  damages  to  the  land  Orleans,  &c.  R.  R.  Co.,  84  La.  An.  462, 
adjacent  to  the  highway,  inasmuch  as  it    44  Am.  Rep.  438. 

is  fully  conceded  by  the  defendants  that         ^  Barlington,   &c.  R.  R.  Co.  v.  Rein- 
where  land  is  taken,  injury  to  the  adjacent    hackle,  16  Neb.  279  ;  Street  R.  R.  Co.  v, 
territory  owned  by  the  same  proprietor    Cumminsville,  14  Ohio  St.  547 ;  Hatch  v, 
is  always  to  be  considered  by  appnii8er&     C.  &  I.  R.  R.  Co.,  18  id.  92. 
Ko  argument  has  been  offered  against  the 


728  EMINENT  DOMAIN.  [CHAP.  XIII. 

aged."  It  is  true  that  this  rule  is  one  which  is  sometimes  productive 
of  great  hardship;  but,  nevertheless,  in  the  language  of  Black,  J.,^ 
"the  injury  must  be  borne  for  the  sake  of  the  far  greater  good  which 
results  to  the  public  for  the  cheap,  easy,  and  rapid  conveyance  of 
persons  and  property  by  railway.  The  commerce  of  a  nation  must 
not  be  stopped  or  impeded  for  the  convenience  of  a  neighborhood." 
And  the  remedy  is  with  the  legislature,  which  has  authority  to 
impose,  as  a  condition  to  the  use  of  the  streets  for  railway  purposes, 
that  all  damage^g  to  adjacent  owners  of  lands  shall  be  compensated ; 
and  in  the  face  of  judicial  decisions  that  such  damages  are  not  re- 
coverable under  a  proper  exercise  of  the  right  conferred,  if  it  fails  to 
provide  for  such  compensation,  it  is  conclusive  that  it  intended 
that  none  should  be  given.^    But  where  the  fee  or  the  right  of  rever- 

1  Com.  v.  Erie  k  Northeast  R.  R.  Co.,  ture  will  enable  the  defendants  to  build 

27  Penn.  St.  339.  the    road,    and    continue    its    operation, 

3  This    question    was    considered    in  without  liability  for  consequential  dam- 

Hatch  V.  Vermont  Central  R.  R.  Co.,  25  age  to  the  proprietors  of  the  land  not 

Yt.  49,  and  as  the  case  is  a  leading  one  taken,  they  are  acquit  of  all  such  liability. . 

and  of  the  highest  importance  upon  these  There  is  no  doubt  the  legislature  might 

questions,  we  give  the  opinion  entire.     In  have  granted  the  charter  with  this  liabil- 

this  case  Redfield,  J. ,  said  :  "  The  im-  ity  attached  to  the  company,  or  any  other 

portant  question  in   this  case  is,  how  far  which  they  saw  fit  to  attach.     The  accept- 

this  railway  company  is  liable  for  conse-  ing  of  the  charter    was  not  imperative 

quential    damages    to    lands    near    their  upon  the  company.     But  having  accepted 

track,  but  no  part  of  which  is  taken  by  it,  they  are  bound  by  its  conditions,  antl 

them   for  any  purpose.     It  seems  to  be  entitled    to  all   its    privileges.      And   it 

conceded  in  the  argument  for  the  plaintiff  seems  to  us  fair  to  assume,  that  no  such 

and  assumed  on  all  hands,  that  nothing  in  obligation  being  imposed  upon  the  com- 

the  company's  charter,  or  in  any  general  pany,   in  the  charter,  or  by  the  general 

statute  of  the  State,  in  force  at  the  time,  statutes  of  the  State  then  in  force,  it  was 

in  terms  made  them  liable  for  such  dam-  the  purpose  of  the  legislature  to  exempt 

age.     Indeed,   this  assumption  seems  in-  them  from  such  obligation,  so  far  as  they 

dispensable  to  enable  the  plaintiff  to  get  had  the  power  to  do  so.     The  reason  for 

along  with  his  case.     For  if  such  remedy  doing  this,  it  is  scarcely  needful  to  dis- 

is  given  by  statute,  it  is  probably  exclu-  cuss.      It  was  doubtless  esteemed   some 

sive,  or  at  all  events  it  would  doubtless  object  to  encourage  such   companies    to 

often   have  been  resorted  to  long  before  build  their  roads.     The  extent  of  such  in- 

this.     But  no  such  claim  has  ever  been  juries  had  not  been  much  considered,  per- 

made  by  any  one ;  and  this  may  be  re-  haps,   at  that  time,   and  almost  all  our 

garded  as  pretty  satisfactory  proof  that  no  citizens  then  esteemed  it  a  desideratuni,  to 

such  express  provision  exists.     The  Eng-  bring  a  railway  as  near  them  as  possible, 

lish  courts  seem  to  consider  a  provision  in  the  nearer  the  better.     I  should  not  prob- 

the  charter  for  assessing  damagps  in   a  ably  be  able  to  give  much  force  to  an  argu- 

summary  way  exclusive,  and  not  a  cumu-  ment,   which  is  said  to  influence  some 

lative  remedy.    East  &  West  India  Docks,  minds,   that  it  would  be  impossible  for 

At.  v.  Gattke,  3  Eng.  L.  &  Eq.  69  ;  Wat-  any  company  to  stend  up  under  such  a 

kins  V.  Great  Northern  By.  Co.,  6  id;  179.  burden.     I  should  probably  think,  if  such 

It  must  be  conceded,  then,  that  so  far  ns  wrs  the  statute  or  the  law,  that  they  must 

a  general,  unqualified  grant  of  the  legisla-  stand  up  under  it,  or  fall  before  it.     And 
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flion  remains  in  the  adjacent  owners,  they  have  a  property  interest 
in  the  streets  or  highways  of  an  entirely  different  character  from  that 

it  seems  to  me,  that  such  a  statute  regula-  individual  or  a  mere  i)artnerehi[)  should 
tion,  which  exists  in  England  and  in  Mas-  do  all  that  the  defendants'   company  do 
sachusetts,   and  perhaps  in  some  of  the  daily  in  the  village  of  Uurlingtou,  they 
other  States,  is  highly  equitable  and  just,  would  become  indictable  for  the  continu- 
And  if  these  public  works  cannot  be  main-  ance  of  a  common  nuisance,  and  a  mere 
tained  ui)on  fair  and  just  grounds  by  in-  statute  of  exemption  fivni  liability  to  pro- 
dividual  enteq>rise,  they  must  be  fostered  secution  for  crime  would  not  alfect  their 
by  public  grants,  or  delayed  till  they  can  liability.     And  any  citizen  sutfering  spt*- 
be  thus   maintained.     But,  if  instead  of  cial  damage  by   means  of  such  nuisance 
this,  the  legislature  sees  lit  to  annex  no  might  have  his  action,  or  enjoin  the  of- 
such  condition  to  the  charter,  and  thus  vir-  fenders,  onliuarily,  in  et^uity.     But  here 
tnally,  so  far  as  they  have  the  power,  ex-  the  sovereignty  of  the  State  have  seen  fit 
empt  them  from  any  such  obligation,  the  to  confer  upon  this  company  an  impor- 
company  are  entitled  to  have  their  rights  tant  franchise,  a  considerable  {tortion  of 
fairly  and  fully  vindicated  in  the  tiibunals  that  sovereignty  which  themselves  possess, 
of  the  State,  the  same  as  other  citizens,  the  right  to  construct  and  continue  a  rail- 
Nor  should  this  be  done  grudgingly,  or  by  way,  almost  from  one  extreme  of  the  State 
compulsion,  but  justly  and  equitably,  th*)  to  the  other,  with  slight  limitations  as  to 
same  as  in  other  cases  of  like  character,  its  course,  and  providing  no  tribunal  but 
If  the  character  of  parties  should  come  to  their  own  engineers  to  determine  its  loca- 
be  the  measure  of  their  rights,  and  this  to  tion.      The   location   which    they   adopt, 
be  determined  by  the  fallible  judgments  of  then,  is  conclusive  of  their  rights  to  build 
im|)erfect  humanity,   swayed   or  seduced  the  voad  in  that  place  as  to  every  one,  un- 
by  the  conceits,  the  passions,  and  the  pre-  less  resisted  by  some  proceeding,  taken  at 
jadices  of  the  moment,  men  might  almost  the  time  of  the  location,  and  brought  to 
as  well   resort  at  once  to  their  ultimate  bear  directly  upon  the  question   of  the 
rights  before  civil    government    existed,  locating  of  the  road.     If  the  plaintiff,  or 
If,  then,   the  legislature  have  purposely  others  interested  in  the  location  of  this 
exempte<l  this  company  from  such  an  obli-  road,  would  insist  that  it  is  improperly 
gation,  we  do  not  well  perceive  how  the  located,  inasmuch  as  it  is  in  a  too  popu- 
piaintiff  will  be  fairly  able  to  deprive  them  lous  portion  of  the  village  to  allow  of  such 
of  the  benefit  of  the  exemption,  unless  he  a  work,  this  should  have  been  done,  by 
can  show  that  such  an  exemption  is  a  vio-  maTuUnmis,  or  injunction,  or  some  proper 
lation  of    the   constitutional   restrictions  process  to  arrest  and  correct  the  evil,  at 
upon  the  power  of  the  legislature,  or  else  the  time  of  its  being  built.     But  it  is  now 
that  it  is  exempting  a  particular  person  too  late  to  bring  this  matter  in  discussion, 
from  the  genenU  liability,  by  law  attach-  perhaps,  in  any  form,  or  at  any  time,  since 
ing  to  ail  other  persons  similarly  situated,  the  decisions  in  Lexington  &  Ohio  R.  R. 
and  in  such  case  the  exemption  would  be  v.  Applegate,  8  Dana  (Ky.),  289,  revers- 
void,  probably,  as  an  act  of  special  legisla-  ing    the  decision  of   Chancellor    Bibb  ; 
tioR,  upon  general  principles  of  reason  and  Philadelphia    &    Trenton    R.  R.    Co.,    6 
justice, — like  a  particular  act,  allowing  one  Whart    (Penn.)    25;    and    many    other 
citizen  perpetual  exemption  from  punish-  cases,   and  especially  the  discussions   in 
nient  for  all  offences,  or  from  all  liability  regard  to  the  railways  in  the  city  of  New 
for  torts.     Perhaps  it  may  be  useful  to  York,  and  the  fact  that  in  the  largest  city 
comdder  this  latter  ground  first.  It  should  upon  the  continent,  the  efforts  of  the  con- 
be  premised,  in  the  very  outset,  that  it  is  stituted  authorities    have  hitherto    been 
DO  fair  test  of  the  general  liability  of  a  found  almost  powerless  for  the  regulation 
railway  company  for  their  acts,  to  argue  merely  of  the  operation  of  railways  and 
from  what  natural  persons  may  lawfully  locomotive  engines  in  her  principal  thor- 
do,  and  what,  if  done  by  them,  becomes  a  oughfares,   and  have  made  no  approach 
ttoiaance.     There  is  no  doubt  that  if  an  towards  an  exclusion  of  them  even  there. 
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possessed  by  the  public  generally,  of  which  the  legislature  cannot 
deprive  them  without  compensation ;  and  whenever  it  attempts  to 

It  will,  therefore,  scarcely  be  claimed  that  wautonly  or  negligently  run  their  cars, 
the  o^iemtiotis  of  the  defeudants  in  the  or  carry  on  their  operations*  so  as  in  any 
village  of  Burlington  are  a  mere  nuis-  manner  to  cause  needless  damage  to  such 
ance.  There  was  nothing  in  the  proof  proprietors,  they  would  be  entitled  to  a 
tending  to  show  that  they  were  so  con-  remedy  by  action.  But,  upon  general 
ducted  as  to  be  made  such  by  reasou  of  principles,  the  defendants  may  conduct 
mismanagement  as  to  the  time  and  man-  their  lawful  business  in  a  reasonable  and 
uer  of  carrying  on  their  operations,  as  pnident  manner,  '  witli  as  little  injury  to 
seems  to  have  been  held  in  sonie  of  the  plaintilTs  premises  as  was  consistent,' etc., 
New  York  Ccises,  where  the  operation  of  in  the  language  of  the  bill  of  exceptions 
engines  near  a  church  on  Sunday,  during  in  this  case.  It  seems  to  be  well-settled 
the  time  of  public  woi-ship,  was  regarded  as  law,  that  the  first  occupier  of  land  ac- 
actionable  as  a  common  nuisance,  causing  quires  no  right  (within  the  period  of  pre- 
special  damage  to  this  church  as  a  corpora-  scrii>tion  for  presuming  a  grant)  to  exclude 
tioii.  The  First  Baptist  Church,  &c.  v.  an  adjouiing  proprietor  from  the  free  use 
Sch.  &  Troy  R.  R.  Co.,  5  Barb.  (N.  Y.)  of  his  land,  in  any  proper  mode,  by  erec- 
79.  But  the  precise  contrary  doctrine  tions  or  excavations.  A  building  which 
was  held,  it  seems,  in  The  First  Baptist  has  stood  more  than  twenty  years  is  pre- 
Church,  &c.  v.  Utica  K.  R.  Co.,  6  Barb,  sumed  to  have  a  grant  to  have  its  walls 
(N.  Y. )  313.  And  in  Drake  i;.  Hudson  supi>orted  by  the  adjoining  land,  and  that 
River  R.  R.  Co.,  7  Barb.  (K.  Y.)  508,  it  its  ancient  lights  shall  not  be  darkene<l. 
was  held,  generally,  that  a  road  running  1  Bac.  Ab.  77,  citing  22  H.  6,  15  :  9  Co. 
through  streets  in  a  city  does  not  amount  59  ;  Bland's  case,  cited  Bulstrode,  115  ; 
to  the  infringement  of  private  rights,  pro-  2  RoUe's  Ab.  107,  143  ;  3  l.eon.  93.  The 
vided  the  passage  is  left  free  to  travel,  same  rule  is  laid  down  in  all  the  elemen- 
The  owners  of  i)roperty  bounded  on  streets  tary  writers,  and  generally  recognized  in 
have  no  exclusive  right  of  property  in  the  English  Re()orts.  But  in  some  of  the 
them.  It  belongs  to  the  corporation,  th/i  Americjin  States  this  doctrine  of  ancient 
legal  owners  of  the  soil,  to  manage  and  lights  is  questioned,  or  denied.  Parker  & 
regulate  the  use  of  the  streets.  See  note  Edgarton  v,  Foote,  19  Wend.  (N.  Y. ) 
to  7  ed.  Kent's  Com.  2  vol.  398,  by  Kent  309.  But  when  no  such  question  arises, 
&  Eaton.  It  is  said,  in  the  last  case,  that  the  adjoining  propiietors  may  excavate  or 
for  any  injury  done  to  the  adjoining  pro-  put  up  erections  to  any  extent,  with  im- 
prietors  they  may  have  an  action  on  the  punity,  using  proper  ])recautions  to  cause 
case.  The  question  still  recurs,  what  is  no  unnecessary  damage.  Prior  occupancy 
to  be  regarded  as  a  legal  injury  ?  If  the  gives  no  exclusive  rights.  Pan  ton  v.  Hol- 
ojierations  of  the  railway  in  that  place  are  land,  17  Johns.  (N.  Y.)  92  ;  Thurston  v, 
to  be  regarded  as  altogether  legal,  and  the  Hancock,  12  Mass.  220,  where  the  subject 
adjoining  proprietors  have  no  interest  in  is  veiy  elaborately  discussed  and  satisfac- 
the  soil  under  the  street,  as  in  the  case  of  torily  determined.  It  is  here  held  that  if 
an  ordinary  highway  in  the  country,  which  one,  by  digging  into  his  own  soil,  cause 
seems  to  be  tlie  view  taken  by  the  court  the  surface  of  his  neighbor's  land  to  slide 
here,  then  the  ordinary  carrying  forward  into  the  pit,  or  cause  damage  to  his  neigh- 
of  the  business  of  the  railway,  although  it  bor's  erections,  by  not  using  ])roper  and 
may  cause  annoyance  and  damage  to  the  reasonable  precautions  in  making  bis  ex- 
dwellers  along  the  street,  could  scarcely  cavations,  for  such  damage  an  action  will 
be  regarded  as  a  legal  injury,  for  which  an  lie,  but  not  for  removing  liis  earth  in  a 
action  will  lie.  In  the  language  of  the  prudent  manner,  whereby  his  neighbor's 
law,  it  is  damnum  absque  injuria.  If  the  soil  or  erections  caved  and  fell,  by  reason 
company  constructed  their  road  in  an  im-  of  extraordinary  weight  put  upon  the 
proper  manner,  thus  causing  needless  dam-  land.  The  same  doctrine  is  elaborately 
age  to  the  acyoining  proprietors,  or  if  they  discussed,  and  fully  applied,  in  the  case 
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authorize  a  use  of  such  streets  which  amounts  to  a  taking  of  this 
property  interest,  or  which  increases  the  burden  upon  the  estate, 

of  Lasala  v.  Holbrook,  4  Paige  (N.  Y.)»  lessly  upon  plaintiflTs  land.  Shrunk  v. 
169.  In  Partridge  v.  Scott,  3  M.  &  W.  Schuylkill  Nav.  Co.,  14  S.  k  R.  (Penn.) 
220,  Baron  Aldersox  says :  '  Rights  of  71  ;  Commonwealth  v.  Fisher,  1  Penn. 
this  sort,  if  they  can  be  established  at  all,  462,  and  other  cases  stated  more  at  leugth 
must  hare  their  origin  in  grant.  If  a  man  in  the  note.  From  all  which  we  must  in-  > 
builds  his  house  at  the  extremity  of  his  fer  that  the  defendants  are  not  liable 
land,  he  does  not  thereby  acquire  a  right  upon  general  principles  for  necessary  con- 
uf  easement,  for  support  or  otherwise,  sequential  damages,  accruing  to  the  plain- 
over  the  land  of  his  neighbor.*  Wyatt  v,  tiff's  premises  or  business,  by  the  prudent 
Harrison,  23  E.  C.  L.  205,  is  a  full  author-  erection  or  operation  of  the  defendants' 
ity,  to  the  same  extent.  Lord  Tenter-  road  ;  and  not  being  made  so  by  statute, 
DEN  says  :  '  It  may  be  true  that  if  my  but  impliedly  exempted  from  all  such  lio* 
land  joins  that  of  another,  and  I  have  not  bility,  it  only  remains  to  inquire  how  far 
by  building  increased  the  weight  upon  my  such  an  exemption  is  consistent  with  the 
soil,  and  my  neighbor  digs  in  his  land,  so  constitution  of  this  State.  If  this  question 
as  to  cause  mine  to  fall  in,  he  may  be  lia-  were  entirely  new,  it  would  certainly  be 
ble  to  an  action.  But  if  I  have  laid  an  attended  with  more  difficulty,  and  would 
additional  weight  upon  my  land,  it  does  justify  a  far  more  extended  examination 
not  follow  that  he  is  to  be  deprived  of  the  than  would  now  seem  excusable.  The  ar« 
right  of  digging  his  own  ground,  because  tide  embracing  this  subject  in  our  State 
mine  will  then  become  incapable  of  sup-  constitution,  part  1.  art.  iL,  is  in  these 
porting  the  artificial  weight  which  I  have  words  :  '  That  private  property  ought 
laid  upon  it.'  This  may  be  now  regarded  to  be  subseiTient  to  public  uses,  when 
as  the  settled  law  upon  this  subject.  And  necessity  requires  it ;  nevertheless,  .  .  . 
this  same  principle  has  been  extended  to  the  owner  ought  to  receive  an  cquivaletU 
the  construction  of  public  works  in  Eug-  IN  money.'  The  corresponding  provision 
land  and  this  country.  Goveiiior  of  Plate  in  the  United  States  Constitution  is  iu 
Manufacturers  v.  Meredith,  4  T.  R.  794.  the.se  words  :  *  Nor  shall  private  property 
Lord  Ken  YON  says  :  *If  the  legislature  be  taken  for  public  use,  without  just  corn- 
think  it  necessary,  as  they  do  in  many  pensation.'  Reference  to  the  United  States 
cases,  they  enable  the  commissioners  to  Constitution  is  important  only,  as  show- 
award  satisfaction  to  the  individnals  who  ing  how  similar  provisions  are  expressed 
happen  to  suffer.  But  if  there  be  no  such  in  different  constitutions,  all  having  the 
power  given  the  commissioners,  the  parties  same  general  object  in  view.  This  consti- 
are  without  remedy,  provided  the  rommis-  tutional  provision  is  not  of  American  ori- 
sioners  do  not  exceed  their  jurisdiction.'  gin.  It  existed  in  the  Roman  Empire, 
This  was  a  case  where  the  plaintiffs  had  and  in  the  English  constitution,  and  iu 
been  hindered  in  the  free  access  to  their  most,  if  not  all,  the  modern  European 
business  premises  by  the  raising  of  the  States.  In  the  Code  Napoleon,  book  ii. 
street  opposite  them  by  the  defendants,  title  ii.  545,  it  is  thus  expressed  :  *  No 
who  were  commissioners  for  paving  the  one  can  be  compelled  to  give  up  his  prop- 
street,  —not  ver}'  dissimilar,  in  principle,  erty,  except  for  the  public  good,  and  for  a 
to  the  plaintiff's  case.  Sutton  v.  Clarke,  just  and  previous  indemnity.'  This  sub- 
1  E.  C.  L.  298  ;  Boulton  v.  Crowther,  9  ject  is  discussed  much  at  length  by  the 
id.  227  ;  King  v,  Pagham,  15  id.  287.  civil-law  writers  referred  to  in  Chancellor 
The  same,  or  similar  principles  have  been  Kent's  elaborate  note  upon  the  subject, 
repeatedly  declared  in  this  country;  Henry  2  Com.  7  ed.  393.  It  is  scarcely  needful 
V,  The  Pittsbui^h  and  Alleghany  Bridge  to  go  much  at  length  into  the  general  sub- 
Co.,  8  W.  &  S.  (Penn.)  85.  But  in  this  ject  here.  The  learned  commentator  con- 
case  the  plaintiff  recovered  damages  for  tends  very  strenuously  for  compensation 
the  negligent  manner  in  which  the  street  in  money,  to  the  extent  of  the  value  of  the 
was  altered,  thereby  throwing  water  need-  land  taken.  And  how  the  Vermont  consti- 
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and  was  clearly  not  contemplated  by  the  original  condemnation  or 
dedication  of  the  lands  for  the  purposes  of  a  street,  it  attempts  the 

tution  can  fairly  bear  any  other  construe-  be  regarded  as  settled  in  this  country, 
tion  is  to  mo  difficult  of  apprehension,  that  any  advantages  accruing  to  the  pro- 
That  view  is  maintained  in  Vanhome  v,  prietor  of  the  land  taken  by  the  contem- 
Dorrance,  2  Dall.  (U.  S. )  304,  by  Justice  pUted  public  work,  may  be  taken  into  the 
Pattekson.  And  as  the  subject  of  the  account  in  appraisiug  the  damage.  So, 
mode  of  compensation  was  discussed  in  too,  where  any  portion  of  the  land  is 
this  country,  at  an  early  day,  it  seems  taken,  tlie  commiKsioners  may  doubtless 
probable  that  it  was  limited  in  this  estimate  consequential  damages  to  the  re- 
State  to  a  money  com]>ensation,  de  in-  maining  ^wrtion  of  the  land.  It  is  scarcely 
diistria.  And  that  probably  led  the  possible  to  come  fairly  at  the  value  of  the 
court  to  adopt  a  rather  anomalous  view  of  land  taken,  or  the  actual  damage  suffered 
the  subject,  as  it  might  seem  to  some,  in  in  any  other  mode.  Symonds  v.  Cincin- 
Livermore  v.  Jamaica,  23  Vt.  861,  limiting  nati,  14  Ohio,  147,  Justice  Read  dissent- 
the  constitutional  provision  to  the  taking  ing.  The  charter  of  defendants,  sec.  7, 
the  fee  of  the  laud.  That  seemed  to  be  requires  the  commissioners  to  appraise 
the  practical  construction  put  upon  it  in  such  damage  to  the  owner  of  land  taken, 
this  State  from  its  earliest  adoption,  and  as  he  may  have  sustained,  or  shall  be  liable 
perhaps  the  court  were  justified  in  making  to  sustain,  by  the  occupation  of  the  land 
the  decision  they  did  upon  the  ground  of  for  the  purpose  aforesaid.  It  is  not  now 
its  practical  construction.  But  altogether  regarded  as  essential  that  the  damages 
aside  from  any  express  provision  of  the  should  be  paid  in  advance  of  assuming 
Constitution,  a  statute  taking  property,  possession  of  the  land,  as  required  by  the 
without  necessity,  of  a  public  character.  Code  Napolcop  and  in  some  American 
or  without  compensation  in  some  form,  cases.  Bloodg(X)d  v.  M.  k  H.  R.  R.  Co., 
would  doubtless  be  regarded  as  entirely  14  Wend.  (N.Y.)51;  s.  o.  in  error  and 
without  the  just  limits  of  legislative  reversed,  18  Wend.  (N.  Y.)  9.  The  same 
power.  It  is  so  regarded  in  North  Caro-  rule  obtains  in  England  at  common  law. 
lina,  where  they  have  no  express  consti-  Listen?.  Lobby,  7  Ad.  k  El.  124.  But  so 
tutional  provision  upon  the  subject,  for  as  this  court  have  been  able  to  leani. 
Railroad  Co.  v.  Davis,  2  D.  &  B.  (N.  C.)  merely  consequential  damages  to  lands  not 
451.  But  in  South  Carolina,  where  no  taken,  where  no  statute  provision  upon 
such  constitutional  provision  exists,  it  the  subject  exists,  have  never  been  re- 
was  decided  by  a  divided  court  that  com-  garded  as  entitling  the  party  to  compen- 
pensation  was  not  indispensable.  But  the  sation,  either  from  the  State  or  those  u]K>n 
better  law  is  regarded  as  embodied  in  the  whom  the  State  confers  a  public  franchise 
dissenting  opinion  of  Mr.  Justice  Rich-  in  the  exercise  of  which  the  damage  oc- 
ARDSON,  State  V.  Dawson,  8  Hill  (S.  C),  curs.  The  English  Railway  act  gives  the 
100.  Assuming,  then,  that  it  is  neces-  right  to  damages  to  the  owners  of  all  lands 
sary,  upon  general  principles,  to  make  'injuriously  affected.'  Under  this  statute 
compensation  to  the  proprietor  in  some  the  courts  hold  the  corporations  liable  for 
form,  even  where  a  less  interest  in  land  all  acts  which  would  constitute  a  good 
than  a  fee  is  taken,  the  extent  of  the  com-  ground  of  action  if  done  by  a  private 
pensation  is  still  open.  See  also  Wilkinson  person  without  any  authority  from  the 
V.  Lcland,  2  Pet.  ( U.  S. )  627,  Story,  J.  It  State.  So  that  there  any  act  of  a  railway 
seems  little  better  than  an  evasion  to  say  company  amounting  to  a  nuisance  in  a 
that  no  compensation  is  required  where  a  private  person,  and  causing  special  dam- 
perpetual  easement  in  the  land  is  taken  age  to  any  particular  land-owner,  is  good 
for  public  use.  Thnre  is  the  same  reason  ground  of  claiming  damages  by  such  land- 
and  justice  in  allowing  compensation  in  owner.  Queen  v.  Eastern  Counties  Ry. 
such  case  as  where  the  absolute  fee  is  Co.  2  Q.  B.  347;  Glover  v.  The  North 
taken.  And  it  has  alwa]^  been  so  re-  Staffordshire  Ry.  Co.,  5  Eng.  Law  &  Eq. 
garded.     But  the  general  role  may  now  385.    But  in  the  absence  of  all  statutoiy 
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exercise  of  a  power  which  it  does  not  possess,  because  it  has  been 
withheld  by  the  Constitution.^    The  same  rule  prevails  where  land 

provision  to  that  effect,  no  case,  and  cer-  venience,  by  the  alteration  of  a  street,  or 

tainly  no  principle,  seems  to  justify  the  more  especially  by  the  introduction  of  a 

subjecting  a  person,  natural  or  artificial,  railway,  but  there  is  no  redress  in  any  of 

in  the  prudent  pursuit  of  his  own'  lawful  these  cases.     The  thing  is  lawful  in  the 

business,  to  the  payment  of  consequential  railway  as  much  as  in  the  other  cases  sup* 

damage  to  other  persons  in  their  property  posed.     One  would  not  care  if  they  were 

or  business.     This  always  happens,  more  altogether  excluded  from  cities  and  large 

or  less,  in  all  rival  pursuits,  and  often  villages.    But  the  legislature  have  deter* 

where  there  is  nothing  of  that  kind.    One  mined  otherwise,  and  the  plaintiff  must 

mill,  or  one  store  or  school,  often  injures  be  content  to  take  his  chance  with  other 

another.     One's  dwelling  is  undermined,  citizens.     These  public  works  come  too 

or  its  lights  darkened,  or  its  prospect  ob-  near  some,  and  too  remote  from  others, 

scured,  and  thus  materially  lessened  in  They  benefit  many,  and  injure  some.     It 

value,  by  the  erection  of  other  buildings  is  not  possible  to  equalize  the  advantages 

upon  lands  of  other  proprietors.     One  is  and  disadvantages.     It  is  so  with  every- 

beset  with  noise,  or  dust^  or  other  incon-  thing,  and  always  will  be.    We  do  not 


^  Story  V.  N.  Y.  Elevated  R.  R.  Co.,  526.     Gravesend  Avenue  was  laid  out  by 

90  N.  Y.  122;   43  Am.  Rep.  146;  Talbot  special  act  of  the  legislature  (chap.  581, 

V.   Richmond  &  Danville  R.  R.  Co.,  81  Laws  of  1878),  and  the  question  presented 

Gratt  ( Va.)  642 ;  Schurmeier  v.  St.  Paul,  is,  whether,  by  the  proceedings  taken  un- 

&C.  R.  A.  Co.,  10  Minn.  82;  Winonsf  &c.  der  this  act,  the  fee  of  the  land  was  taken 

B.  R.  Co.  V.  Denman,  10  id.  267 ;    Grey  for  the  public  use  or  only  an  easement.    It 

V.  First  Div.  St  Paul,  kc  R.  R.  Co.,  13  is  laid  out  as  an  avenue,  'one  hundred  feet 

id.  315;  Harrington  v.  St  Paul  &  Sioux  in  width ;   the  carriageway  thereof  sixty 

City  R.  R.  Co.,  17  id.  215;  Adams  v.  Has-  feet ;  the  sidewalks  each  ten   feet ;    and 

tings  &  Dakota  R.  R.  Co.,  18  id.  260 ;  courtyards   ten   feet   in  width   on   each 

Kaiser  v.  St  Paul,  Stillwater,  &c.  R.  R.  side.' "    It  was  held  that  they  did  own  the 

Co.,  22  id.  149;   Brisbane  v.  St  Paul  &  fee,  and  the  injunction  was  issued,  and 

Sioux  City  R.  R.  Co.,  23  id.  114;  Carli  v.  this  ruling  was  sustained  by  the  Court  of 

StiUwater  Street  R.  R.  Co.,  28  Minn.  378;  Appeals,  68  N.  Y.  591 ;  New  York  v.  Pros- 

Terre  Haute,  &c.  R  R.  Co.  v.  Scott,  74  pect  Park.  &c.  R.R.  Co.,  10  Hun  (N.  Y.), 

Ind.  29;  Starr  v.  Camden  &  Amboy  R.  R.  598  ;  Affd.  73  N.  Y.  579.     In  Matter  of 

Co.,   24  N.  J.  L.  92  ;    Imlay  v.   Union  N.  Y.  Central  v.  Hudson  River  R.  R.  Co., 

Branch    R.  R.  Co.,  26   Conn.   249.      In  15  Hun  (N.  Y.),  66,  it  was  held  that  the 

Wsshington  Cemetery  v.  Prospect  Park,  use  of  the  street  for  a  steam  railway  is  a 

Ac.  R.  R.  Co.,  7  Hun  (N.  Y.),  756,  Bar-  new  one  which  cannot  be  imposed  by  leg. 

XARD,  J.,  said:  "If  the  owners  fronting  islative  authority  without   compensation 

on  Gravesend  Avenue,  in  the  county  of  to  the  owner  of  adjacent  premises.     See 

Kings,  own  the  fee  of  the  avenue,  subject  also  Mahan  v.  N.  Y.  Central  R.  R.  Co., 

only  to  the  right  of  the  public  to  use  the  24  N.  Y.  668;   Williams  v.  N.  Y.  Cen- 

same  as  an  open  street  or  highway,  then  tral  R.  R.  Co.,  16  id.  97;  Carpenter  v,  Os- 

this  action  is  well  brought,  and  a  perpetual  wego,  Sac.  R.  R.  Co.,  24  id.  655;  Wager  v, 

injunction  against  the  defendant,  restrain-  Troy,  &c.  R.  R.  Co.,  25  id.  526;  Blisch  v. 

tag  it  from  constructing  ito  road  thereon,  Chicago  k  N.  W.  R.  R.  Co.,  43  Wis.  188; 

is  a  proper  remedy.    Williams  v.  N.  Y.  Cape  Girardeau  &  B.  M.  &  G.  B.  B.  Co. 

Central  R.  R.  Co.,  16  N.  Y.  97;  Broiestedt  v.  Renfroe,  58  Mo.  265;  State  v.  Laverack, 

«.  South  Side  R.  R.  Co.,  55  id.  220;  Car-  85  N.  J.  L.  201;  Jones  v.  Keith,  87  Tex. 

penter  v,  Oswego  k  Syracuse  R.  R.,  24  id.  894;  So.  Carolina  R.  R.  Co.  v,  Steiner,  44 

655;  Hahan  v.  N.  Y.  Central,  24  id.  658;  Ga.  546. 
Wager  v.  The  Troy  Union  K  a,  25  id. 
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has  been  dedicated  for  the  purposes  of  a  street  by  adjacent  owners, 
—  the  rule  being,  that  where  a  person  dedicates  to  the  public,  land 

expect  to  have  the  consolation,  If  consola-  ground,  and  extends  the  right  of  action  to 
tiou  it  be,  to  know  that  these  little  ine-  the  laud-owners  below  the  works,  no  part 
qualities  will  ever  be  made  precisely  equal  of  whose  land  is  taken,  but  which  is  nia- 
with  us  all  in  this  life.  But  it  will  be  so  tenally  injured  by  the  defective  manner 
at  no  veiy  distant  day;  and  it  becomes  a  in  which  the  public  works  are  constructed, 
reasonable  man,  perhaps,  not  to  magnify  It  was  held,  too,  by  Kent,  Chancellor, 
them  inordinately,  since  they  are  so  short-  in  Gardner  v,  Newbnrgh,  2  Johns.  Ch. 
lived,  and  so  absolutely  beyond  the  remedy  (N.  Y.)  162,  that  one  could  not  be  de- 
of  all  human  skill.  Those  most  skilled  in  prived  of  the  benefit  of  a  stream  of  water 
these  mattei-s,  even  empirics  of  the  most  by  the  State  even  without  compensation, 
sanguine  pretensions,  soon  find  their  phi-  and  the  defendants  were  enjoined  from 
losophy  at  fault  in  all  attempts  at  equaliz-  building  an  aqueduct  by  public  grant 
ing  the  ills  of  life.  The  advantages  and  until  they  made  compensation  to  the 
disadvantages  of  a  single  railway  could  proprietors  of  land,  below  the  point  at 
not  be  satisfactorily  balanced  by  all  the  which  it  was  proposed  to  divert  the 
courts  of  the  State  in  forty  yeara.  Henee  spring  for  the  supply  of  the  aqueduct  to 
they  must  be  left,  as  all  other  consequen-  the  city  of  Newbnrgh.  These,  and  some 
tial  damage  and  gain  is  left,  to  balance  other  cases  of  a  similar  character,  seem  to 
and  counterbalance  itself  as  it  best  can.  be  founded  in  reason  and  justice,  and  not 
If  the  legislature  had  seen  fit  to  annex  a  at  all  to  conflict  with  the  general  priii- 
similar  condition  to  these  grants  with  that  ciples  before  laid  down  by  us,  —  that  the 
found  elsewhere,  making  the  company  defendants  are  not  liable  for  merely  con- 
liable  for  damage  to  all  land  '  iiguriously  sequential  damages  to  land  taken,  or  ex- 
aifected  by  the  road,'  it  might  have  been  pressly  affected  in  themselves,  as  is  the 
very  well  and  far  more  just  than  it  is ;  case  where  water  is  divci-ted  or  caused  to 
but  not  having  done  that,  and  having  overflow  the  land.  But,  upon  general  prin- 
made  an  unqualified  grant  to  the  defend-  ciples,  every  one  is  liable  for  diverting  a 
ants,  thus  legalizing  their  proceedings  in  stream  of  water,  liable  for  the  damage 
building  and  running  the  road,  it  is  im-  caused  to  those  from  whom  it  is  diverted, 
possible  for  the  court  to  impose  any  further  and  to  an  action  at  law.  One  may  use 
restrictions  upon  them  than  upon  other  water  running  over  his  land  in  any  man- 
legal  business  which  one  carries  on  upon  ner  he  chooses,  but  he  may  not  divert  it 
his  own  land.  But  some  of  the  cases  seem  from  its  ordinary  channel.  The  State 
to  justify  some  limitation  upon  the  right  of  cannot  do  this,  more  than  an  individual, 
railway  companies,  or  other  grants  for  unless  it  become  necessary  to  the  accoiii- 
public  purposes,  in  regard  to  diverting  plishment  of  some  public  work,  and  in 
watercourses,  rivers,  and  other  streams,  that  case  is  bound  to  make  compensation. 
Bough  ton  V.  Carter,  18  Johns.  (N.  Y.)  Ht^re  the  land  is  not  taken,  but  the  water, 
404,  seems  to  require  that  such  public  which  makes  the  land  valuable,  is  taken, 
companies  should  not  needlessly  injure  and  that  is  the  same  in  law  as  if  the  land 
the  adjoining  proprietors,  by  turning  the  were  taken.  So,  too,  if  by  making  imper- 
water  upon  them  In  such  a  manner  and  at  feet  sluices,  or  other  passage  for  streams 
such  points  as  materially  to  injure  them,  which  defendants'  road  crosses,  the  land 
Where  it  is  practicable,  within  the  range  of  adjoining  proprietors  is  injured,  the  de- 
of  any  reasonable  expense,  to  save  the  ad-  fendants  are  liable,  whether  any  portion  of 
joining  proprietors  from  damage  by  the  their  land  had  been  taken  by  the  company 
water  flowing  from  the  road,  or  from  a  or  not,  and  whether  damages  for  land  taken 
natural  stream  of  water,  and  this  is  not  had  been  appraised  or  not.  This  liability 
done,  and  the  land-owner  suffers  damage,  (Whitcomb  t;.  Vt.  Cent.  R.  R.  Co.)  is  for 
the  company  is  liable  to  an  action.  The  an  omission  of  duty  in  building  their  road, 
case  of  Hooker  v.  New  Haven  &  North-  and  is  a  virtual  tort.  Upon  this  ground, 
Bxnpton  Co.,  14  Conn.  146,  goes  upon  this  it  seems  to  the  court,  that  in  the  case  of 
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for  a  highway,  street,  or  alley,  he  must  be  supposed  to  have  in  view 

the  benefits  which  will  result  to  his  remaining  lands  from  the  pai- 

Frederick  Whitcomb  against  the  defend-  iug  such  a  culvert  as  would  be  ordinarily 
ants  the  plaintiff  was  entitled  to  recover  needful  in  that  place,  such  as  prudent  men, 
his   full   damage.      These  damages  were  under  the  circumstances,  would  have  been 
occasioned    by   the  want  of  a  sufficient  likely  to  build.     We  cannot  regard   the 
sluice  or  culvert,  which  it  was  the  duty  deed  of  Freeman  and  wife  as  amounting  to 
of  the  defendants  to  build,  and  of  this  a  license  to  build  their  road  upon  the  land 
they  seem  to  have  been  aware,  as  they  granted  in  any  ditferent  manner  from  what 
built  one  of  wood,   which  failed.     The  they  would  have  been  entitled  to  do  had 
damages  paid  to  Freeman  present  n(v  im-  they  taken  the  right  of  way  merely  in  the 
pediment,  as  it  seems  to  us,  to  the  plain-  ordinary  mode.   Indeed,  such  a  deed  of  the 
titTs  recovery.    Inasmuch  as  it   was  not  feeof  the  land  lias  been  sometimes  held  only 
competent  for  the  appraisers  to  take  into  to  convey  the  right  of  way  to  such  corpora- 
account  any  such  prospective  or  possible  tion,  that  being  all  which  it  can  properly 
damage    to    accrue    from  a   neglect   and  hold.     But,  not  to  discuss  that  point,  it 
breach  of  duty  on  the  part  of  defendants,  certainly  could  not  be  fairly  regarded  as 
A  contrary  rule  would  be  attended  with  giving  a  right  to  build  the  road  upon  the 
great    uncertainty    and    great    pi-obable  land   in   any  other  mode  than  that  de- 
wrong.     It  is  possible  some  of  the  cases  iined   in  their  charter,    restoring  water- 
from  Pennsylvania,   which  we  remarked  courses  to  their  former  state  as  far  as  pnu> 
upon  more  at  length  in  a  note,  may  seem  ticable.     The  result  of  all  which  would 
to  favor  the  idea  that  a  railway  company  seem  to  be  that,  in  the  case  of  Hatch,  tlie 
is  not  liable  for  diverting  a  stream  of  water  judgment  must   be  affinned,    unless   the 
when  it  might  be  restored  to  its  former  plaintiff  thinks  it  an  object  of  some  im- 
state  ;   but  that  certainly  is  inconsistent  portance  to  him  to  have  the  question  sub- 
with  general  principles  of  reason  and  jus-  ntitted  to  the  jury  whether  the  road  was 
tice,  and  common  law,  and  equally  at  built  in  a  manner  to  do  him  no  unneces- 
variance   with  the  express  provisions  of  sary  damage.     And  this  would  seem  to 
defendants'  charter.     Section  10  provides  confine  the  claim  for  damage  pretty  much 
that  all  watercourses  and  streams  shall  be  to  the  turning  the  water  u])on  him,  as  the 
restored  '  to  their  former  state  and  useful-  case  Ls  stated  in  the  exceptions.     In  the 
nesa,  as  near  as  practicable.'    This  would  case  of  Whitcomb,  the  judgment  is  re- 
not  impose  upon  the  defendants  impossi-  versed  and  the  case  remanded.     We  have 
bill  ties,  as  was  held  in  Queen  v.  Scott,  8  taken  no  notice  of  certain  cases  where  it 
Q.  B.  543.     Nor  will  it  probably  require  has  been  held  that  railway  companies  are 
the  defendants  to  build  culverts  where  it  not  liable  for  cutting  off  springs  of  water 
is  not  obvious  that  one  will  probably  be  in  making  their  excavations.      For  it  is 
needed,  or  where  one  would  only  be  needed  presumable   that   such   cases    go  mainly 
once  in  twenty,  or  thirty,  or  fifty,  or  one  upon  the  ground  that  such  springs  could 
hundred  years,  in  the  most  extraordinary  not  have  been  restored  to  their  former 
freshets,  and  which  might  therefore  be  re-  state,   or  else  they  were  covert,   like    a 
garded  as  accidental,  or  the  act  of  Provi-  spring    supplying    a    well.       Aldrich    v. 
dence,  and  not  to  be  provided  against  by  Cheshire  B.  B.  Co.,  21  N.  H.  359.     Or, 
mere  common  prudence.     But  in  the  pres-  perhaps,  that  the  payment  of  damage  cov- 
ent  case  it  seems  such  a  culvert  or  sluice  ered  the  loss  which  the  party  had  sustained 
was  needful  every  year,  and  that  this  be-  by  having  the  spring  cut  off  where  it  was 
came  known  to  defendants    before  con-  impossible  to  restore  it.  The  case  of  Dodge 
stmcting    their    embankment,   and    that  r.  County  Comm'rs  of  Essex,  3  Met.  ( Mass. ) 
they  attempted  to  build  one,  which  was  880,  seems  to  sustain  the  leading  views 
80  imperfectly  built  that  it  filled  up.     We  which  we  have  here  taken."     Bradley  v. 
think,  therefore,  the  plaintiff  is  entitled  New  York  k  New  H.  R.  R.  Co.,  21  Conn. 
to  have  such  damages  of  defendants  as  he  294.     In  the  New  York  &  Erie  B.  B.  Co. 
has  sustained  by  reason  of  their  not  build-  v.  Young,  83  Penn.  St.  180,  the  court  say; 
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ticular  use  to  which  he  dedicates  it.  And  when  land  is  taken  for 
a  street,  the  compensation  therefor  is  adjusted  with  reference  to  the 
benefits  and  injuries  which  the  proprietor  of  the  remaining  land  will 
receive  and  sustain  by  reason  of  the  opening  of  the  street.  And 
these  benefits  and  injuries  will  be  estimated  with  reference  to  the 
identical  use  to  which  the  property  taken  is  appropriated  Bouvier 
defines  a  highway  as  a  "  passage,  road,  or  street  which  every  citizen 
has  a  right  to  use ; "  a  street  as  *'  a  public  thoroughfare  or  highway 
in  a  city  or  village."  The  following  definitions  by  the  courts  may 
also  be  adverted  to :  by  the  dedication  "the  public  acquire  nothing 
beyond  the  mere  right  of  passing  and  repassing  upon  the  highway, 
and  in  all  other  respects  the  rights  of  the  original  owner  remain 
unimpaired."  ^    Such  also  is  the  rule  where  there  is  a  partial  dedica- 

'*  It  has  been  held  by  this  court,  in  the  to    make   deep    cuts   through   the    land 

Monongahela  Navigation  Co.  v.  Coons,  6  granted,   and    the  railway  company  left 

W.  &  S.  (Penn.)  101;   The  Susquehanna  the  banks  of  the  cut  without  side-walls 

Canal  Co.  v,  Wright,  9  W.  &  S.  (Penn.)  9;  or  other  protection,  the  court  say:  "Al- 

McKinneyv.  Monongahela  Navigation  Co.,  though  it  devolved   upon  the  company, 

18  Penn.  St.  65  ;   Shrunk  v.  Schuylkill  in  the  use  of  the  way  for  the  purpose 

Navigation  Co.,  14  S.  &  R.  (Penn.)  71;  contemplated,  to  observe  proper  care  and 

The  Philadelphia  &  Trenton  R.  R.  Co.,  precaution,  so  as  to  avoid  unnecessary  in- 

6  Whart.  (Penn.)  45;  and  Rundle  v.  The  jury  to  plaintiff's  property,  and  although 

Del.  &  Rar.  Canal  Co.,  14  How.  (U.  S.)  a  failure  to  do  this  would  furnish  a  just 

80,  that  the  grantees  of  such  a  franchise  ground  of  complaint  for  injury  resulting 

have  the  same  power  that  existed  in  the  from  such  failure,  we  are  of  opinion  that 

State,  and  may  exercise  it,  subject  only  to  it  did  not  devolve  upon  the  company  to 

such  restrictions  as  are  imposed  in  the  construct  a  wall,  or  erect  any  defences,  for 

grant,  and  that  they  are  subject  only  to  the  protection  of  the  adjoining  property 

the  same  liability,  unless  otherwise  de-  from  the  consequences  resulting  from  a 

clared.     Such  grants  are  always  supposed  proper  and  reasonable  use  of  the  way  for 

to  be  for  the  public  benefit,  and  to  be  the  railroad,  although  such  consequences 

exercised  with  that  view  by  the  corpora-  would  be  injurious,  and  inevitably  so,  to 

tion  rather  than  by  the  State  itself.     In  the  plaintiff.     It  is  for  injury  resulting  to 

the  cases  cited,  the  doctrine  has  been  dis-  a  man  from  the  careless  and  negligent  use 

tinctly  held,  and  is  the  settled  law  of  the  by  another  of  his  property  that  the  law 

land,  if  anything  can  be  settled,  that,  nn-  affords  redress  to  the  former.    The  latter 

less  the  act  of  incorporation  provides  for  is  not  responsible  for  the  lawful  use  of  his 

it,  consequential  damages  are  not  recover-  own  property,  although  such  use  may  rp- 

able  from  a  railway,  or  other  improvement  suit  in  damage  to  his  neighbor.      It  is 

company,  in  constructing  or  maintaining  obvious  that  the  plaintiff  knew  to  what 

their  works,  —  thus  applying  the  same  rule  use  the  way  would  be  applied,  and   the 

to  them  as  was  held  applicable  to  the  presumption  is  that  he  estimated  the  dam- 

commonwealth  itself.     Com.  v.  Fisher,  1  age  that  would  necessarily  result  front  the 

Penn.  467.    That  the  legislature  may  di-  use   of   the  way  for   a    railway  track." 

rect  otherwise,  nobody  doubts ;   but  the  Cracknell    v.  Thetford,    L.  R.   4  0.   P. 

liability  does  not  exist  unless  it  is  ex-  629. 

pressed."     In  Hortsman  v,  Lexington  &         ^  Clark,  J.,  in  Carliv.  StreetR.  R.&c. 

Gov.  R.R.  Co.,   18  B.  Mon.  (Ky.)  218,  Co.,  28  Minn.  878;    Williams  v.  N.  Y. 

where  a  right  of  way  was  granted  to  a  Central  R.  R.  Co.,  16  N.  Y.   97.     The 

railway  company,  and  it  was  necessary  easement   of  a  highway  ''embraces   all 
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tiou  of  land  for  a  street  Thus,  in  a  Virginia  case,^  it  appeared  that  C. 
and  G.,  owning  lots  in  Richmond,  each  bounded  east  by  Seventeenth 
street,  and  separated  by  what  was  at  one  time  the  bed  of  Shockoe 
creek,  but  from  which  the  water  of  the  creek  had  been  diverted, 
entered  into  a  deed  by  which  they  fixed  the  boundaries  of  their  lots 
respectively ;  and  they  covenanted  and  agreed  that  there  should  be 
between  their  lots  a  street  thirty  feet  wide,  extending  from  Seven- 
teenth street  westwardly  to  the  eastern  boundary  of  their  lots,  and 
that  said  street  should  be  forever  kept  open  as  a  highway  and  common 
for  the  use  of  the  persons  who  might  be  the  owners  of  the  lots  of  land 
bounded  on  either  side  of  said  street.  The  street  thus  provided  for 
did  not  extend  west  to  any  street  or  alley.  It  was  held  that  looking 
to  the  whole  deed  and  the  surrounding  circumstances,  there  was  not 
a  dedication  of  the  street  to  the  public  generally,  but  only  to  the 
owners  of  the  lots  or  parts  of  the  lots  spoken  of  in  the  deed ;  and 
therefore  that  it  was  not  a  street  over  which  the  city  authorities  had 

trayel  not  prohibited  by  law,  on  foot,  in  to  build  and  maintain  for  his  own  and  the 
carriages,  omnibuses,  stages,  sleighs,  or  public  use  suitable  landing-places,  wharres, 
other  yehicles,  as  the  wants  and  habits  of  and  piers  on  and  in  front  of  his  land,  and 
the  public  demand."  Elliott  v.  Railroad  to  extend  the  same  therefrom  into  the  river 
Co.,  82  Conn.  680.  "The  right  of  the  to  the  point  of  navigability,  even  though 
public  in  a  highway  consists  in  the  priv-  beyond  low-water  mark ;  and  to  this  ex- 
ilege  of  passage,  and  such  privileges  as  are  tent  exclusively  to  occupy  for  such  and 
annexed  as  incidents  by  usage  or  custom,  like  purposes  the  bed  of  the  stream,  subor- 
as  the  right  to  make  sewers  and  drains,  dinate  and  subjVct  only  to  the  navigable 
and  lay  gas  and  water  pipes."  State  v,  rights  of  the  public,  and  such  needful  rules 
Korerick,  84  N.  J.  L.  205.  In  Carli  v.  and  regulations  for  their  protection  as  may 
Street  R.  R.  Co.,  ante,  the  street  occupied  be  prescribed  by  competent  legislative  au- 
by  a  railroad  laid  by  the  defendant,  and  thority.'  In  addition  to  the  authorities 
the  adjoining  lot  owned  by  the  plaintiff,  cited  in  the  opinion  in  this  case,  the  doc- 
were  upon  made  land  which  had  been  ex-  trine  has  the  authority  of  a  recent  English 
tended  into  a  lake  through  which  flowed  a  case  in  the  House  of  Lords,  and  we  are 
navigable  stream.  It  was  claimed  that  satisfied  that  it  rests  upon  solid  grounds 
the  lot-owner^H  title  did  not  extend  to  of  justice  and  utilitv.  Long  v.  Fishmong- 
lands  covered  by  the  waters  of  the  lake,  ers,  L.  R.  1  App.  Cas.  662.  It  does  not 
but  stopped  at  the  line  of  low  water.  It  appear  thnt  the  use  made  of  the  shore  in 
was  held  that  while  such  is  the  law,  it  is  this  case  has  caused  the  least  impediment 
well  settled  that  the  owner  of  land  bounded  to  the  free  and  unobstructed  navigation  of 
by  a  navigable  stream  has  certain  riparian  the  river,  or  has  been  prejudicial  in  any 
rights  which  spring  from  the  ownership  of  way  to  the  public  interests.  These  riparian 
the  bank,  and  are  not  dependent  upon  a  rights  are  projierty,  and  cannot  lawfully 
strict  legal  title  in  him  to  the  soil  covered  be  taken  for  public  use  without  compen- 
by  the  water.  Said  Clark,  J.  :  "These  sation.  Yates  v.  Milwaukee,  10  Wall, 
rights  were  clearly  defined  in  Brisbane  v.  (U.  S.)  197.  The  acts  done  by  the  de- 
St.  Paul  ft  Sioux  City  R.  R.  Co.,  23  Minn,  fendant  are  an  invasion  of  the  riparian 
114,  as  follows :  '  The  right  to  enjoy  free  rights  of  the  plaintiff.'* 
communication  between  his  abutting  prem-  ^  Talbot  v.  Richmond  ft  Danville  R.  R. 
JMB  and  the  navigable  channel  of  the  river ;  Co.,  81  Gratt  (Va. )  642. 
VOL.  n.  —  2 
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control,  and  could  authorize  a  railroad  company  to  lay  its  track 
along.  Said  Burke,  J. :  ''Intent  is  the  vital  principle  of  dedication. 
In  a  case  where  acts  and  declarations  are  relied  upon  to  show  such 
intent,  to  be  effectual  they  must  be  unmistakable  in  their  purpose 
and  decisive  in  their  character ;  and  in  every  case  it  must  be  un- 
equivocally and  satisfactorily  proved.^  To  ascertain  the  intent  of 
the  parties  is  said  to  be  the  fundamental  rule  in  the  construction  of 
agreements;^  and  in  such  construction  courts  look  to  the  language 
employed,  the  subject-matter,  and  the  surrounding  circumstances. 
Tliey  are  never  shut  out  from  the  same  light  which  the  parties 
enjoyed  when  the  contract  was  executed,  and  in  that  view  they  are 
entitled  to  place  themselves  in  the  same  situation  which  the  parties 
who  made  the  contract  occupied,  so  as  to  view  the  circumstances  as 
they  viewed  them,  and  so  to  judge  of  the  meaning  of  the  words  and 
of  the  correct  application  of  the  language  to  the  things  described.' 
The  term  '  highway '  is  a  generic  name  for  all  kinds  of  public  ways, 
—  ways  common  to  all  the  people  of  the  State  having  occasion  to 
pass  over  them*  To  constitute  a  highway,  it  must  be  one  over 
which  all  the  people  of  the  State  have  a  common  and  equal  right  to 
travel,  and  which  they  have  a  common,  or  at  least  a  general  interest 
to  keep  unobstructed.^  Here,  the  attempted  dedication  was  to  a 
limited  portion  of  the  public,  and  such  a  partial  dedication  is  simply 
void,  and  will  not  operate  in  law  as  a  dedication  to  the  whole  pub- 
lic. There  may  be  a  dedication  of  a  way  to  the  public  for  a  limited 
use,  but  there  cannot  be  a  dedication  to  a  limited  part  of  the  public.® 
.  .  .  The  language  used  manifests  a  purpose  merely  to  adjust  and 
fix  with  certainty  the  boundary  between  the  two  lots,  and  establish 
a  common  right  of  way  to  be  annexed  as  a  permanent  easement  to 
the  lots,  and  not  for  the  accommodation  of  the  public." 

So  where  the  city  itself  was  the  original  owner  of  lots  adjacent  to 
a  street,  and  conveyed  them  with  a  covenant  that  the  street,  the  fee 
of  which  was  in  the  city,  should  forever  be  kept  open,  it  was  held 
that  the  grantees  of  such  lots  are  entitled  to  have  such  street  kej^t 
open  and  continued  as  a  public  street  for  the  benefit  of  their  abutting 

^  Harris's  Case,  20  Gratt  (Va.)  888 ;  699.     See  also  Maryland  v.  Railroad  Co., 

Holdane  v.  Trustees  of  Cold  Spring,   21  22  id.  105;  Moran  v.  Prather,  28  id.  492. 
N.Y.  474;  Washburn  on  Easm.  188,  184;         *  Holt,   C.  J.,   Queen  v.  Saintiff,    6 

2  Dill,  on  Mnn.  Corp.  §  499.  Mod.  256,  258. 

a  Canal  Co.  v.  HiU,  15  Wall.  (U.  8.)         »  People  v.  Jackson,  7  Mich,  438. 
94.  •  Poole  V.  Huskinson,  11  M.  &  W. 

•  Kash  V.  Towne,  5  WalL  (U.  S.)  689,  827. 
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property,  and  that  the  erection  of  an  elevated  railway  in  such  street 
is  inconsistent  with  its  uses  as  a  street,  and  as  to  such  lot-owners  is 
a  taking  of  private  property  within  the  meaning  of  the  Constitution, 
which  cannot  be  permitted  without  compensation^  and  such  use  may 
be  restrained  by  injunction;^  and,  even  though  there  was  no  such 
covenant  in  the  deed,  the  city  owning  the  fee  of  the  street,  and  con- 
veying the  land  as  bounded  thereon,  would  doubtless  be  treated 
as  impliedly  covenanting  to  keep  such  street  open  forever  for  the 
use  and  benefit  of  its  grantees  thereon,  so  that  the  same  rights  would 
attach  as  in  the  case  of  an  express  covenant.^ 

It  is  now  generally  held  in  all  the  States,  that  the  use  of  public 
streets  or  highways  for  horse  railways  for  the  carriage  of  passengers 
only,  where  the  grade  of  the  street  or  highway  is  not  thereby  changed, 
does  not  operate  as  a  change  of  use  or  impose  any  new  burden  upon 
the  land,  and  that  the  owner  of  adjoining  land  has  no  claim  for  dam- 
ages because  of  their  proper  construction  and  operation.  They  are 
treated  as  merely  presenting  a  new  and  improved  mode  of  transit, 
not  excluded  by  the  purposes  for  wliich  the  land  for  streets  and 
highways  is  taken.^ 

The  legislature  has  no  power  to  authorize  a  railroad  company  to 
take  lands  which  have  already  been  taken  by  the  public  as  a  high- 
way, and  appropriate  them  to  the  construction  of  a  railroad,  without 
making  compensation  to  the  owner  of  the  fee.  The  owner  is  not 
divested  of  the  fee  by  the  laying  out  of  the  highway,  and  the  public 
thereby  only  acquires  a  right  of  way  and  the  incidental  privileges. 
Appropriating  such  highway  to  a  railroad  company  is  giving,  not  an 
easement  to  the  public,  but  an  exclusive  right  to  the  company,  and 
they  cannot  be  regarded  as  standing  in  the  place  of  the  public.^ 

1  Stoiy  V,  N.  Y.  Elevated  R.  R.  Co.,  Co.,   125  Mass.  515;   28  Am.  Rep.  264; 

90  N.  Y.  116 ;  48  Am.  Rep.  146.  HoUrt  v.  Milwaukee  City  R.  R.  Co.,  27 

«  Tracy,  J.,  in  Story  ».  N.  Y.  He-  Wis.  194;   9  Am.  Rep.  461;  Cincinnati, 

Tited  R.  R.  Co.,  aTite;    Oswego   v.    Oa-  Ac.  Street  R.  R.  Co.  v.  Cumminsville,  14 

wego    Canal    Co.,    6  N.  Y.   257;   In  re  Ohio    St    623;    Hinchman    v.    Patereon 

Mayor,   1  Wend.    (K.  Y.)  262;    Cox  •.  Horae  R.  R.  Co.,  17  N.  J.  Eq.  75;  Jersey 

James,  46  MT.Y.  667;  Suyles  «.  HsBtings,  City,  &c.  R.  R.  Co.  v.  Jersey  City,  &c. 

22  id.  217.      For  a  fiirther  discussion  of  Horse  R.  R.  Co.,  20  id.  61;   Peddicord  r. 

tlMM  questions,  see  chapten  on  "Ele-  Baltimore,   ftc.   R.  R.  Co.,  84  Md.   463; 

YATED  Eailwats" and*' Railboajm UPON  Savannah  &  Thunderbolt   R.  R.    Co.   v. 

High  WATS."  Mayor,  45  Ga.  602;  Brown  p.  Duplessis, 

<  Eichels  v,  Eransville  Street  R,  R.  Co.,  14  La.  An.  842. 
78  Ind.  761;  Elliott  V.  Fair  Haven,  Ac.  R.R.         <  Trustees  of  Presb.  Soc.  v.  Auburn, 

Co.,  82  Conn.  679;  Hiss  w.  Baltimofe,  Ac.  Ac.   R.  R.  Co.,   3  Hill    (N.    Y.),    667; 

R.  R.  Co.,  62  Md.  242  ;  36  Am.  Bep.  871;  Fletcher  v.  Auburn  A  Syraruse  R.  R.  Co., 

Attorney-General  v.   Metropolitan   R.  R.  25  Wend.  (N.  Y.)  462.     See  also  Craig 
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If  a  person  dedicates  land  to  the  purpose  of  a  highway,  he  does 
not  thereby  relinquish  to  the  public  anything  more  than  the  right 
of  way,  and  the  municipal  or  State  authorities  have  no  power  to 
authorize  the  taking  of  such  highway  by  a  railroad  company,  with- 
out his  consent  or  making  compensation  to  him.  The  taking  and 
use  of  the  street  for  a  railroad  is  not  one  of  the  modes  of  enjoying 
the  public  easement,  but  imposes  an  additional  burden  upon  the  soil, 
for  which  the  owner  is  entitled  to  damages,  and  he  may  recover  them 
in  an  action  against  the  company  if  the  road  is  taken  without  com- 
pensation.^ A  railway  company  has  no  right  even  to  tunnel  under  a 
highway,  without  making  previous  compensation  to  the  land-owner* 

A  city  has  such  an  interest  in  the  soil  of  its  streets,  that  the  legis- 
lature cannot  empower  a  railway  company  to  use  them  for  a  railway 
track,  without  compensation ;  and  it  pertains  to  the  corporation  of 
a  city  to  determine  the  mode  of  propelling  cars  within  its  limits, 
whether  by  steam  or  horse  power,  and  the  rate  of  speed  *  Besides 
the  right  of  way  which  the  public  have  in  a  street,  there  is  a  private 
right,  which  passes  to  a  purchaser  of  a  lot  upon  the  street,  as  appur- 
tenant to  it,  which  he  holds  by  an  implied  covenant  that  the  street 
in  front  of  his  lot  shall  forever  be  kept  open  for  his  enjoyment ;  and 
for  any  obstruction  thereof,  to  the  owner's  injury,  he  may  maintain 
an  action.  The  right  which  the  owner  of  a  lot  has  to  the  enjoyment 
of  an  adjoining  street  is  part  of  his  property,  and  can  only  be  taken 
for  public  use  on  just  compensation  being  made,  pursuant  to  the 
Constitution.* 

But  in  some  of  the  States  it  is  held  that  where  the  authorities  of 
a  municipal  corporation  are  invested  by  charter  with  the  exclusive 
control  over  its  streets,  and,  in  pursuance  of  such  power,  permission 
is  granted  to  locate  railway  tracks  along  a  street,  the  owners  or 
occupants  of  property  fronting  such  street  cannot  enjoin  the  laying 
of  such  tracks,  nor  recover  any  damage  or  compensation  for  such  use 
of  a  street.^ 

In  the  case  of  constructing  the  track  of  a  railroad  through  the 
streets  of  a  city  by  the  permission  of  the  common  council,  the  lands 

V.  Rochester,   &c.  R.  R.   Co.,  89  Barb.  7  Ind.  479  ;  Protzman  v.  Indianapolis  & 

(N.  Y.)  494.  Cincinnati  R.  R.  Co.,  9  Ind.  467.     But 

1  Williams  v.  N.  Y.  Central  R.R.  Co.,  see  Murray  v.  Graham,  6  Paige  (N.  Y.), 

16  N.  Y.  97.  Ch.  622. 

*  Ramsden  v.  Manchester,  &c.  Ry.  Co.,  ^  Moses  >.  Pittsburgh,  &c  R.  R.  Co., 
1  Exch.  728.  21  111.  616  ;   New  Albany  R.  R.  Co.  v. 

*  Donnaher  v.  State,  16  Miss.  649.  O'Daily,  18  Ind.  858. 
^  Tate  V.  Ohio  ft  Mississippi  R.  B.  Co., 
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forming  the  streets  >^herein  the  track  is  laid  are  not  to  be  deemed 
"  taken  "  from  the  adjoining  owners  for  the  construction  of  the  road ; 
they  are  used,  and  the  rails  laid  down  upon  them,  by  the  permission 
of  the  city  to  whom  the  lands,  subject  to  the  trust  for  public  uses  of 
them,  belong,  or,  at  any  rate,  the  right  and  duty  of  regulating  them 
appertains.  They  still  continue  streets,  for  the  use,  benefit,  and  ac- 
commodation of  the  public  at  large,^  and  injury  to  individual 
owners  of  land  by  the  authorized  construction  of  a  railroad  through 
a  street,  the  title  to  which  is  in  the  people  of  the  State  is  damnum 
absqiu  injuria,  and  gives  them  no  right  of  action  against  the 
company* 

A  railroad  corporation  is  entitled  to  damages  for  the  construction 
of  another  railroad  across  its  track,  although  such  track  is  laid  upon 
piles  over  tide-water.'  But  a  statute  authorizing  highways  to  be 
laid  out  across  railroad  tracks  without  making  compensation  does 
not  violate  the  constitutional  provisions  against  taking  private  prop- 
erty for  public  use,  or  impairing  the  obligation  of  contracts.  The 
title  which  a  railroad  corporation  acquires  to  its  track  is  qualified 
as  being  taken  for  public  use,  and  is  subject  to  the  exercise,  by  the 
legislature,  of  all  the  powers  to  which  the  franchises  of  the  corpora- 
tion are  subject* 

A  turnpike  company  owns  the  way,  and  is  entitled  to  damages 
for  any  interference  that  obstructs  or  impairs  the  use  of  it  in  the 
least  degree,  —  as,  the  laying  of  a  railroad  track  across  it ;  though 
such  track  is  authorized  by  the  railroad  company's  charter.* 

The  easement  enjoyed  by  the  public  in  a  turnpike  road  is  vested 
in  the  public  as  much  as  is  that  which  exists  in  a  common  highway ; 
and  the  resumption  of  such  a  franchise  leaves  the  public  easement 
unaffected.  Where,  therefore,  the  legislature  passed  a  resolution 
repealing  the  charter  of  a  turnpike  company,  discontinuing  the  road 
as  a  turnpike,  and  establishing  it  as  a  public  highway,  it  was  held 
that  the  road  became  a  legal  public  highway,  without  any  new 
assessment  of  damages  to  the  owners  of  the  soil.' 

1  Drake  v,  Hadaon  Rirer  R.  R.  Co.,  7  ^  Seneca  Road  Co.  v.  Auburn  Roches- 
Barb.  (N.  Y.)  508.  ter  R.  R.  Co.,  6  Hill  (N.  Y.),  170;  Mnhon 

*  Corey  «.  Buffalo,  Coming,  &  N.  Y.  v,  TTtica  &  Schenectady  R.  R.  Co.,  Hill  k 
R.  R.  Co.,  28  Barb.  (N.  Y.)  482.  D.  Supp.  (N.  Y.)  156. 

'  Grand  Junction  R.  R.,   &c   Co.   v.  ^  State  v.  Maine,  27  Conn.  641  ;  Hing- 

County  Commissioners,  14  Gray  (Mass.),  ham  k  Quincy  Bridge  &  Turnpike  Co.  v. 

553.  County   of   Norfolk,   6    Allen    (Mass.), 

*  Albany  Northern  R.  R.  Co.  v.  Brow-  858. 
Dell,  24  N.  Y.  845. 
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Sec.  235.  PreUmlnary  Burrey.  —  The  clause  in  the  Constitution 
which  prohibits  the  taking  of  private  property  for  public  pui-poses 
does  not  prevent  the  legislature  from  authorizing  an  exclusive  occu- 
pation of  land  for  temporary  purposes,  as  an  incipient  proceeding  to 
the  acquisition  of  the  title  thereto  or  of  an  easement  therein,without 
compensation  ;  and  an  entry  upon  lands  under  authority  in  its  charter 
or  in  the  general  law,  to  locate  or  survey  its  route,  is  not  a  taking  of 
land  within  the  meaning  of  the  Constitution.  But  the  right  must  be 
exercised  reasonably,  and  with  reasonable  diligence ;  and  if  the  com- 
pany enters,  locates  its  line,  and  takes  exclusive  possession  of  the 
land  under  its  survey,  and  neglects  for  an  unreasonable  time  to  per- 
fect its  proceedings  to  take  the  land,  the  owner  may  maintain  trespass 
to  recover  damages  for  the  continuance  of  the  occupation ;  but  for  the 
mere  entry  to  locate  and  survey  its  route,  and  ascertain  the  feasibil- 
ity thereof,  which  is  not  followed  by  an  occupation  of  the  land,  tres- 
pass will  not  lie,  and  unless,  as  is  sometimes  the  case,  the  statute 
provides  therefor,  no  damages  are  recoverable.^  And  it  has  been 
held  that  even  wliere  a  railway  company  lias  duly  condemned  a 
right  of  way,  and  entered  thereon,  but  has  not  actually  occupied  any 
portion  of  the  land,  or  disturbed  the  owner's  fences  or  possession,  it 
had  not  made  such  an  appropriation  of  the  land  as  to  be  guilty  of 
a  tort,  or  liable  to  pay  the  award.*  Indeed,  it  has  with  great  pro- 
priety been  held  that  the  occupation  of  lands  by  a  railway  company 
pending  an  appeal  from  the  assessment  of  damages,  is  not  a  taking 
of  private  property  for  public  use  without  compensation,  because 
in  such  case  ample  provision  is  made  for  compensation.*  But  a  stat- 
ute permitting  a  court  or  judge  to  make  an  order  in  his  discretion, 
pending  proceedings  to  determine  whether  or  not  the  land  shall  be 
condemned,  allowing  the  company  to  enter  into  possession  and  use 
the  land,  without  providing  compensation  for  the  use  and  waste 
committed  if  the  proceedings  shall  finally  fail,  is  held  to  be  uncon- 
stitutional and  void.* 

Sec.  236.    Right  to  t»ke  MaterlalB  from  adjoining  Z«and8.  —  Where 
the  charter  gives  to  a  railway  company  the  right  to  enter  upon  and 

1  Cashman    v.  Smith,   84   Me.    247 ;  51 ;  Lyon  v.  Green  Bay,  &c.  B.  R.  Co., 

Bonaparte  v.    Camden  k  Amboy    R.  R.  42  Wis,  588. 

Co.,  1  Baldw.  (U.  S.  C.  C.)  206;  Polly  v.         «  Dimmick  v.  Council    Bluffs   &    St. 

Saratoga  &  Washington  R.  R.  Co.,  9  Barb.  Louis  R.  R.  Co.,  58  Towa,  687. 
(N.    Y. )    449  ;    Fox  v.  Western   Pacific         »  Peterson  v.  Foreby,  80  Iowa,  827. 
R.  R.   Co.,   81   Cal.  488  ;    Bloodgood   v.  *  Danes  v,  San  Lorenzo  R.  R.  Co.,  47 

Mohawk,  Ac.  R.  R.  Co.,  14  Wend.  (N.  Y.)  Cal.  517  ;  California  Pacific  R.  R.  Co.  v. 

Central  Pacific  R.  R.  Co.,  47  id.  528. 
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take  all  such  lands  as  may  be  indispensable  to  the  completion  of 
the  road,  there  seems  to  be  no  question  but  that  the  company  may 
take  materials,  as  gravel,  stones,  etc.,  from  adjoining  lands  in  invitum  ; 
and  the  damages  therefor  need  not  be  assessed  until  after  the  ma- 
terials are  taken.^  In  such  cases,  the  payment  of  compensation  is 
held  to  be  a  condition  subsequent ;  and  if  provision  for  compensa- 
tion is  made,  the  requirements  of  the  Constitution  ai^e  met.^  But 
where  the  charter  or  geneiul  law  restricts  the  company  to  a  certain 
amount  of  land,  —  as,  one  hundred  or  two  hundred  feet,  or  to  so  much 
as  is  necessary  for  their  use,  —  and  at  the  same  time  provides  that  they 
may  also  take  for  certain  purposes  earth,  stones,  gravel,  etc.,  "  from 
the  land  so  taken,"  the  company  has  no  authority  to  take  materials 
from  lands  outside  of  those  taken.^  Indeed  in  all  cases,  in  order  to 
determine  whether  materials  may  be  taken  from  outside  lands,  the 
charter  or  general  law  must  be  regarded  ;  as  the  authority  to  do  so 
depends  entirely  upon  the  circumstance  whether  it  is  or  is  not 
conferred  thereby,  as  no  such  right  exists  at  common  law,  however 
great  the  necessity  therefor  may  be  ;  nor  haa  the  company  authority 
to  take  lands  to  supply  materials  for  the  repairs  of  its  road  *  It 
has,  however,  the  right,  whether  expressly  given  or  not,  to  take 
materials  from  one  part  of  its  road,  to  use  upon  another  part  of  it ;  * 
and  so  too  it  has  the  right  to  cut  the  trees  growing  thereon,  whether 
they  are  for  fruit,  shade,  or  ornament ;  and  this  right  is  a  continuing 
one,  and  may  be  exercised  at  any  time,  and  the  company  is  the  sole 
judge  of  the  necessity  of  exercising  it** 

Sec.  237.  Location  of  the  Road.  —  Where  a  railway  corporation 
is  formed  under  a  special  charter  authorizing  it  to  construct  its  road 
between  certain  points,  the  right  of  selecting  the  route  and  location 
of  the  road  is  left  to  its  discretion ;  and  the  question  whether  its 
charter  warrants  the  location  as  recorded  is  one  of  judicial  con- 
struction for  the  courts.  But  neither  a  court  of  equity  nor  of  law 
will  attempt  to  control  the  exercise   of  its  discretion  within  the 

*  Vermont  Central  B.  R.  Co.  v.  Bax-         •  Parsons  v.  Howe,  41  Me.  218. 

ter,  22  Vt.  366  ;  Lesher  v,  Wabash  NaT.         ♦  New  York  Central  R.  R  Co.  ».  Gun- 
Co.,  14  111.  85  ;  Bliss  v.  Hosmer,  15  Ohio,  niaon,  1  Hnn  (N.  Y.),  496. 
44  ;  Wheelock  r.  Pratt,  4  Wend.  (N.  Y.)         »  Chapin  v.  Sullivan   R.  R.   Co.,   29 
647  ;  Lyon  v.  Jerome,  15  id.  569.  N.  H.  561. 

*  Bloodgoodv.  Mohawk,  &o.  R.  R.  Co.,.  •  Brainard  v.  Clark,  10  Cush.  (Mass.) 
14  Wend.  (N.  Y.)  51  ;  Bradshaw  v.  6  ;  Preston  v.  Dubuque,  &c.  R.  R.  Co.,  11 
Rogeni,  20  Johns.  (N.  Y.)  744 ;  Jerome  v.  Iowa,  15. 

Ross,  7  Johns.  Ch.  (N.  Y. )  843 ;  Jerome 
V.  Ross,  4  Wend.  (N.  Y.)  650. 
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designated  tennini}  And  having  selected  its  route,  in  an  action 
against  it  for  injuries  resulting  from  the  construction  of  its  road,  it  is 
not  proper  to  submit  the  question  to  the  jury  whether  it  could  not, 

1  Walker  v.  Mad  River  &  Lake  Erie  location,  nor  refer  to  a  map  of  the  land 
R.  R.  Co.,  8  Ohio,  38  ;  Hentz  v.  Long  placed  on  tile,  is  invalid.  Housatouic 
Island  R.  R.  Co.,  13  Barb.  (N.  Y.)  646  ;  R.  R.  Co.  v,  Lee  &  Hudson  R.  R.  Co.,  118 
Fall  River  Iron  Works  v.  Old  Colony  Mass.  391.  The  instrument  by  which  a 
R.  R.  Co.,  5  Allen  (Mass.),  221  ;  Parke's  sui-veyor  is  appointed  need  not  specify 
Appeal,  64  Penn.  St.  137  ;  Southern  Minn,  ieither  the  lands  which  the  surveyor  is  to 
R.  R.  Co.  V.  Stoddard,  6  Minn.  150  ;  value  or  the  course  of  the  railway.  Poyn- 
Cleveland,  &c  R.  R.  Co.  v.  Speer,  56  der  v.  Great  Northern  R.  R.  Co.,  16  Sim. 
Penn.  St.  325  ;  Struthers  v,  Dunkirk  3.  A.,  the  owner  of  a  tract  of  land  over 
R.  R.  Co.,  87  Penn.  St  282  ;  People  v,  which  a  railway  company  was  about  to  lo- 
New  York  Central  R.  R.  Co.,  74  N.  Y.  cate  its  line,  made  a  contract  with  G.,  the 
302.  As  a  rule,  a  railway  company  may  attorney  and  agent  of  the  company  author- 
select  its  own  route,  fix  its  terminal  points,  ized  to  settle  land  damages,  by  which  the 
and  lay  out  its  road,  and  acquire  the  right  location  over  A.'s  land  was  to  be  twenty 
of  way  and  other  property  necessary  for  feet  in  width,  and  not  to  include  within 
the  construction  of  its  road  on  any  and  it  certain  buildings.  This  contract  was 
every  part  of  its  line,  whether  within  city  reported  to  the  managing  officers  and 
limits  or  without  them,  according  to  its  agents  of  the  company,  and  was  ratified 
own  discretion.  The  lines  selected  may,  by  them.  At  a  meeting  of  the  directore, 
without  the  assent  of  the  city,  cross  a  plan  and  location  were  exhibited,  show- 
streets,  and  the  company  may,  without  ing  a  location  five  rods  wide,  and  G.  stated 
such  assent,  acquire  the  right  of  way  and  that  he  had  agreed  with  various  owners  of 
construct  its  road  on  every  part  of  such  land  to  have  the  location  of  less  width, 
line,  except  the  parts  to  be  constnicted  and  was  directed  by  the  president,  in  the 
upon  Or  across  streets.  Chicago  &  West-  presence  of  the  directore,  to  make  the 
em  Indiana  R.  R.  Co.  v.  Dunbar,  100  III.  necessary  changes.  G.  thereupon  made 
110.  A  railway  company  authorized  by  several  changes  in  the  plan  and  written 
its  charter  to  construct  its  line  from  a  city  location,  but,  by  inadvertence,  accident, 
to  another  point  may  construct  its  road  and  mistake,  did  not  alter  the  plan  and 
from  any  point  within  said  city.  West-  location  to  conform  to  the  contract  made 
em  Pennsylvana  R.  R.  Co.'s  Appeal,  99  with  A.,  but  left  the  location  five  rods 
Penn.  St.  155.  When  a  railway  company  wide,  which  included  portions  of  his 
has  ascertained  and  located  where  its  road  buildings.  The  plan  and  location  were 
shall  be,  it  is  not  competent  for  another  then  adopted  by  vote  of  the  directore  as 
company  to  step  in  and  take  its  route,  the  location  of  the  railway,  and  were  duly 
agree  with  the  ownere  and  occupy  the  filed.  It  was  held,  on  a  bill  in  equity 
land.  The  selection  and  location  of  route  brought  b)*^  A.  against  the  company  to 
secures  the  title  of  the  firet  company  to  have  the  location  reformed,  so  as  to  cor- 
that  route,  which  it  may  carry  to  comple-  respond  with  the  agreement,  that  there 
tion  without  dispossession  by  another,  was  no  evidence  that  either  G.  or  the 
Titusville,  &c.  R.  R.  Co.  v.  Warren  &  managing  officere  had  any  authority  from 
Venango  R.  R.  Co.,  12  Phila.  (Penn.)  the  company  to  make  such  a  contract,  or 
642.  Under  a  statute  authorizing  railway  that  the  president  and  directore  had  no- 
companies  to  lay  out.  their  roads  exceed-  tice  or  knowledge  of  the  same,  or  of  the 
ing  five  rods  in  width,  and  requiring  the  fact  that  G.  inadvertently  omitted  to  alter 
location  of  the  road  to  be  filed  with  the  the  location  over  A.'s  land  ;  and  that  the 
county  commissionere,  defining  the  courees,  bill  must  be  dismissed.  Central  Mills  Co. 
distances,  and  boundaries  in  each  county,  v.  New  York  and  New  England  R.  R.  Co., 
a  location  which  does  not  state  the  width  127  Mass.  637. 
of  the  land  taken  or  the  boundaries  of  the 
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at  a  reasonable  expense  and  without  undue  injury  to  the  road,  have 
so  located  it  as  to  avoid  the  injury.^  The  corporation  itself,  through 
its  proper  officers,  is  the  tribunal  to  decide  this  question ;  and  so 
long  as  they  comply  with  the  provisions  of  the  statute  and  do  not 
abuse  this  discretion  their  decision  cannot  be  disturbed,  and  the 
parties  who  suffer  injury  therefrom  have  no  other  redress  than 
such  as  the  statute  provides.  This  was  well  illustrated  in  a  New 
York  case,^  in  which  by  the  statute  the  company  was  authorized  to 

>  New  York  &  Erie  R.  R.  Co.  v.  Young,  thereof,  the  company  which  first  actually 

38  Penn.  St.  175  ;  Southern  R.  R.  Co.  v,  takes  qualitied  posHeasiou  of  the  middle  of 

Stoddard,  ante;  Cleveland  &  Pittsbui^h  the  street,  by  locating  and  constructing 

R.  R.  Co.  V.  Stockhouse,  10  Ohio  St.  567.  an  extension  of  its  tracks  thereon,  for  a 

«  People  V,  New  York  Central  R.  R.  part  of  the  distance,  until  interfered  with 
Co ,  12  Hun,  195  ;  affirmed,  74  N.  Y.  by  the  agents  or  servants  of  the  other 
302.  Where  the  legislature  authorizes  company,  acquires  the  right  to  complete 
the  board  of  directors  of  a  railroad  com-  the  construction  of  its  tracks,  to  the  ter- 
pany  to  locate  and  construct  their  road  minus  of  the  street,  to  the  exclusion  of  the 
along  and  across  the  public  grounds  and  right  of  the  other  company  to  interfere  in 
streets  of  an  unincorporated  town,  and  the  anyway  with  the  construction  and  operation 
directors,  in  pursuance  of  that  authority,  of  such  extension  so  located.  Waterbury  v. 
do  80  locate  and  construct  their  road,  they  Dry  Dock,  &c.  R.  R.  Co.,  54  Barb.  (N.  Y. ) 
act  as  public  agents  in  so  doing.  Such  388.  A  commission  appointed  to  ascer- 
location  is  the  act  of  the  State,  and  within  tain  and  determine  the  points  and  manner 
the  legislative  authority,  unless  such  use  of  the  crossing  by  one  railroad  of  another, 
of  the  land  is  inconsistent  with  the  use  to  has  no  power  to  locate  the  crossing  at  any 
which  such  public  grounds  had  been  pre-  place  oUier  than  that  stated  in  the  order  ; 
viously  applied  by  the  legislature.  Chi-  nor  to  review  any  fact  on  which  the  order 
cago,  &c.  R.  R.  Co.  v.  Joliet,  79  111.  25.  was  based ;  nor  to  question  the  right  of 
Hatter  of  Coney  Island,  &c.  R.  R.  Co.,  12  the  petitioner  to  a  crossing  ;  nor  to  pre- 
Hun  (N.  Y.),  451.  A  legislative  grant  of  scribe  the  rate  of  speed  at  which  trains  on 
authority  to  construct  a  railroad  along  a  the  intersecting  roads  shall  pass  the  cross- 
river  does  not  authorize  the  construction  ing.  Matter  of  Central  R.  R.  Co.,  1  T.  & 
of  the  road  in  or  upon  such  river.  Stevens  C.  (N.  Y.)  419.  Under  the  Connecticut 
V.  Erie  R.  R.  Co.,  21  N.  J.  £q.  259.  Com-  act  of  1866,  c.  67,  empowering  railroad 
pare  Hays  v.  Briggs,  3  Pittsb.  (Penn.)  commissioners  to  discontinue  any  railroad 
504.  Where  a  railroad  company  acquired  station,  their  determination  must  be  defi- 
a  right  of  way  one  hundred  feet  wide,  nite,  and  not  dependent  upon  conditions 
over  a  tract  of  land  situated  in  two  sec-  to  be  performed  by  parties  over  whom 
tions  of  a  township,  under  an  agreement  they  have  no  control.  Chester  v.  Con- 
by  which  the  railroad  was  to  be  located  necticut,  &c.  R.  R.  Co.,  41  Conn.  348  ; 
•*on  the  section  line,"  it  was  held  that  State  v.  New  Haven,  &c.  R.  R.  Co.,  42 
the  company  did  not  forfeit  its  right  to  Conn.  56.  A  charter  authorizing  the 
the  land,  because  its  track  was  not  laid  building  of  a  railroad  to  a  city  named 
immediately  on  and  along  the  section  does  not  restrict,  the  right  to  build  the 
line,  —  it  being  oonstmcted  within  the  road  to  the  limits  of  the  city,  but  imports 
limits  of  the  one  hundred  feet,  and  that  an  authority  to  extend  the  road  within 
strip  embracing  the  section  line.  Mun-  the  city  limits.  Rio  Grande  R.  R.  Co.  v, 
kersv.  Kansas  City,  &c.  R.  R.Co.,  60  Mo.  Brownsville,  45  Tex.  88.  Under  a  rail- 
334.  Where  two  railroad  companies  have  road  charter  fixing  the  terminus  '*  at  or 
the  right  to  extend  their  tracks  in  and  near  P.,"  it  was  held  that  a  location  a 
through  a  certain  street  to  the  terminus  mile  and  a  half  from  P.  was  within  the 
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construct  their  road  "  across,  aloug,  or  upon  any  highway,"  etc.,  "  but 
the  company  shall  restore  the  highway  thus  intersected  or  touched 
to  its  former  state,  or  to  such  state  as  not  unnecessarily  to  have 
impaired  its  usefulness."  The  defendant,  in  the  exercise  of  its 
discretion,  carried  a  highway  in  the  town  of  Sweden,  which  it 
crossed,  over  its  railway,  by  means  of  a  bridge  and  embankment 
For  this  it  was  indicted  as  for  a  nuisance,  convicted,  fined  $2,000, 
and  ordered  to  abate  the  nuisance.  But  tlie  judgment  was  reversed 
because  of  errors  in  the  charge  of  the  court  to  the  jury.  Talcott, 
J.,  in  delivering  the  opinion  of  the  General  Term  gave  expression, 
as  it  seems  to  us,  to  the  true  rule  controlling  in  such  cases.  He  said : 
"The  presiding  judge  seems  to  have  proceeded  upon  the  theory  that 
this  obligation  to  restore  the  highway  to  such  state  as  not  unneces- 
sarily to  have  impaired  its  usefulness,  was  in  the  nature  of  a  condi- 
tion precedent  to  the  exercise  of  the  right  to  cross  the  highway  at  all, 
and  therefore  he  instructed  the  jury  as  follows :  *  The  main  question 
is,  —  whether  the  mode  of  crossing  the  highway,  to  wit,  by  means  of 
the  embankment  and  bridge,  by  which  the  highway  is  taken  above 
its  former  level  and  is  carried  over  the  railroad  track  at  a  height  of 
several  feet,  —  whether  that,  in  and  of  itself,  is  a  nuisance,  by  reason 
of  the  obstruction  it  presents  to  travel  ...  I  submit  to  you  in 

discretion  allowed.  Parke's  Appeal,  64  manifest,  and  no  detriment  ensues  there- 
Penn.  St.  137.  But  under  a  statute  author-  from  to  the  public  ;  and  may  condemn 
izing  a  railroad  company  '*to  extend  the  private  property  needed  for  such  reloca- 
line  of  said  road  to  the  south  line  of  the  tion.  Misbissippi,  &c.  R.  R.  Co.  v.  Deva- 
state," it  was  held  that  the  power  to  ex-  ney,  42  Miss.  555.  See  Easton,  &c  R.  K 
tend  could  he  exercised  only  by  building  Co.  v.  Greenwich,  25  N.  J.  Eq.  665. 
a  road  continuously  from  the  fixed  ter-  Where  a  railway  company  was  authorized 
minal  point  of  the  road.  The  extension  to  locate  its  road  by  the  most  direct  and 
is  accessory  to  the  principal  road  ;  and  least  expensive  route,  it  was  held  that 
power  to  change  the  **  location "  or  after  the  location  and  construction  had 
'*  route  '*  does  not  include  power  to  change  become  complete,  the  exercise  of  the  dia- 
the  termini.  Attorney-General  v.  West  cretion  of  the  company  in  the  location 
Wisconsin  R.  R.  Co.,  86  Wis.  466.  Au-  could  not  be  reviewed  by  the  courts.  If 
thority  given  to  a  street  railway  corpora-  the  act  of  location  is  voidable,  none  but 
tion  to  extend  the  location  of  its  tracks,  the  commonwealth  can  call  the  company 
whenever  this  can  be  done  without  en-  to  account.  Cleveland,  &c.  R.  R.  Co.  v. 
tering  upon  the  tracks  of  another  cor-  Speer,  66  Penn.  St.  325.  Where  a  rail- 
poration,  may  include  the  location  of  way  company  has  divided  a  road,  ultra 
additional  tracks  not  connected  with  its  vires,  but  with  a  bond  Jide  view  to  the 
existing  tracks  except  by  the  tracks  of  convenience  of  the  public,  a  court  of  equity 
another  corporation.  South  Boston  R.  R.  will  not  compel  it  to  replace  the  road  ao 
Co.  V.  Middlesex  R.  R.  Co.,  121  Mass.  as  to  make  the  work  inlra  vires,  if  the  re- 
4S5.  A  railroad  company  may  alter  the  suit  will  be  to  cause  greater  inconvenience 
location  of  its  depots  and  tracks,  after  the  to  the  public,  or  the  complaining  section 
road  has  been  completed  under  the  first  of  the  public.  Attomey-Greneral  v,  Ely, 
location,  if  the  necessity  for  the  change  is  &c.  R.  R.  Co.,  L.  R.  6  £q.  106. 
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the  first  place  this  proposition :  If  the  question  as  to  the  most 
expedient  mode  of  crossing  the  highway  at  this  particular  place  is 
simply  a  question  in  respect  to  which  different  eugineers,  of  ordinary 
capacity,  skill,  and  experience  in  the  business  of  laying  out  railroads 
would  honestly  differ  in  opinion,  having  regard  as  well  to  the  effect 
of  the  proposed  crossing  upon  the  condition  and  usefulness  of  the 
highway  as  to  the  interests  of  the  railroad  company,  then  the  mode 
adopted  cannot  be  regarded  as  a  nuisance,  in  and  of  itself,  although 
the  jury  should  be  of  opinion  that  it  was  not  the  most  expedient 
one.  .  .  .  The  statute  to  which  I  have  adverted  says  to  them  in 
express  terms :  You  can  cross  the  highway  over  or  under  as  is 
most  expedient ;  you  can  cross  it  in  any  way,  provided  you  do  not 
unnecessarily  impair  the  usefulness  of  the  highway.  That  condition 
you  must  observe.  ...  On  the  other  hand,  I  submit  to  you,  as 
a  proposition  of  law,  that  if  it  appears  by  the  evidence  that  in 
deciding  upon  the  mode  of  crossing  the  point  in  question  the  inter- 
ests of  the  company  alone  were  consulted,  and  due  attention  was 
not  paid  to  the  condition  of  the  highway  or  the  rights  of  the  public 
in  the  use  of  the  highway,  and  that  the  mode  adopted  had  and 
continues  to  have  the  effect  to  unnecessarily  impair  the  former 
condition  and  usefulness  of  the  highway,  then  the  jury  will  be 
warranted  in  finding  the  defendant  generally  guilty  under  the 
indictment,  guilty  of  maintaining  a  nuisance  in  tliat  mode  of  cross- 
ing under  such  circumstances/  To  this  instruction  the  plaintiffs  in 
error  excepted,  and  this  exception  presents  the  main  question  in  the 
case. 

"  The  indictment  is  for  carrying  the  highway  over  the  tracks  in- 
stead of  under  it  or  at  grade,  that  is,  upon  a  level  with  the  highway. 
The  statute,  as  we  have  seen,  gives  the  railroad  company  the  power 
to  carry  the  highway  over  or  under  the  track, '  as  may  be  found 
roost  expedient.'  Found  by  whom  ?  There  is  no  ttnburuil  named  in 
the  act  far  determining  the  question  of  expedieTicy^  or  which  course  will 
he  the  most  expedient,  and  clearly  —  as  it  seems  to  me  —  the  railroad 
company  is  to  determine  that  question  ;  and  when  it  has  determined  it 
in  good  faith,  though  it  m^y,  in  the  opinion  of  the  jury,  have  erro- 
neously determined  the  question  as  to  the  relative  expediency  of  the 
mode  of  crossing,  its  judgment  cannot  he  reversed  hyajury.  The  legis- 
lature of  the  State,  whether  wisely  or  unwisely,  have  conferred  upon 
the  railroad  company  the  power  of  determining  the  question,  and 
no  appeal  from  the  determination  of  the  company  is  provided  by  the 
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law,  either  to  a  court  or  jury.  If  left  to  be  determined  by  a  jury, 
after  the  company  has  deliberately  determined  the  mode  of  crossing 
the  highway,  by  adopting  one  of  the  alternatives  authorized  by  the 
statute,  one  jury  might  determine  that  the  manner  of  crossing  which 
would  least  impair  the  former  usefulness  of  the  highway  would  be 
by  crossing  under  the  grade  of  the  highway ;  another,  by  having  the 
highway  cross  above  the  track;  and  still  another  might  conclude 
that  the  most  expedient  method  of  crossing  the  highway  would  be 
at  grade.  It  seems  to  me  that  the  legislature  has  seen  fit  to  confer 
the  exclusive  power  to  determine  the  question  as  to  the  relative 
expediency  of  the  mode  of  crossing  upon  the  railway  company, 
deeming  the  provision  requiring  the  railway  company  to  restore  the 
highway  so  as  not  to  have  unnecessarily  impaired  its  usefulness  a 
sufficient  protection  to  that  portion  of  the  public  which  has  occasion 
to  use  the  highway  for  purposes  of  ordinary  travel. 

"  That  the  usefulness  of  the  highway  as  such  may,  to  some  extent, 
be  impaired  by  a  railroad  crossing,  the  statute  impliedly  concedes. 
If  the  railroad  company  fail  as  far  as  possible  to  restore  the  high- 
way to  its  former  condition,  a  mandavius,  which  shall  direct  the 
company  what  shall  be  done  to  complete  such  restoration,^  may  be 
issued  to  compel  the  performance  of  the  omitted  duty,  or  perhaps 
the  railroad  company  may  be  subjected  to  an  indictment,  distinctly 
charging  the  acts  which  it  might  and  ought  to  have  done  for  the 
purpose  of  restoring  the  highway.  But  I  do  not  think  the  remedy 
is  to  be  found  in  an  indictment  for  a  nuisance,  founded  on  the  man- 
ner of  crossing,  when,  as  I  construe  the  statute,  the  railroad  company 
has  the  exclusive  power  of  determining  that  manner ;  and  when  it 
has  been  by  it  determined  that  the  particular  mode  selected  is  the 
*  most  expedient/  it  has  the  warrant  of  the  legislature  for  crossing 
the  highway  in  that  particular  manner." 

Of  course,  the  legislature  may  define  the  route,  may  even  fix  the 
location ;  ^  but  where  it  neglects  to  do  so,  but  leaves  the  company  to 

1  The  People  v.   The    Dutchess,   &c.  dispensed  with  the  notice  of  the  location 

R,  R.  Co.,  68  N.  Y.  162.  of  its  route  and  of  the  filing  of  the  map  re- 

*  Coney  Island,  &c.  R.  R.  Co.,  in  r«,  quired  by  the  general  railrcwid  act.  Dyk- 
12  Hun  (N.  Y.),  451.  In  this  case  a  rail-  man,  J.,  said  :  "The  Coney  Island  and 
road  com^Miny  was  organized  by  an  act  of  Brooklyn  B&ilroad  Company  was  oi^n- 
the  legislature  and  authorized  to  construct  ized  to  constnict  and  operate  a  railroad 
its  road  between  two  points,  and  over  cer-  from  Fulton  ferry,  in  the  city  of  Brook- 
tain  streets  and  roads  therein  named.  It  lyn,  to  a  point  on  Coney  Island,  and  by 
was  held  that  this  constituted  a  practical  chapter  324  of  the  Laws  of  1861  it  was 
location  of  its  route  by  the  legislature  and  made  lawful  for  the  company  to  constnict 
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exercise  its  discretion  in  the  matter  between  the  termini  named,  it 
seems  to  us  that  the  rule  laid  down  by  Talcott,  J.,  supra,  is  the  true 
one,  and  that  where  it  acts  in  good  faith,  and  within  the  limit  of  its 
powei-s,  its  action  cannot  be  reviewed  by  the  courts.*  But  if  it  acts 
in  this  I'espect  in  excess  of  its  powers,  or  if  it  abuses  the  discretion 
with  which  it  is  invested,  —  as,  if  it  departs  from  the  purpose  of  its 
charter  by  building  a  road  different  from  that  intended  by  the  legis- 
lature, —  its  acts  will  be  unauthorized,  and  its  charter  will  afford  it  no 
protection.  Thus,  in  a  Massachusetts  case,^  the  charter  of  a  railway 
company  required  the  road  from  Northboro  to  Southboro  to  be  laid 
out  as  far  north  as  a  certain  point,  and  in  the  location  a  curve  was 
made  in  order  to  reach  that  point,  and  the  road  was  thence  contin- 
ued towards  Southboro  by  an  acute  angle.  It  was  held  that  the 
subsequent  continuation  of  the  road  for  about  a  mile  and  a  half 
northerly  from  the  point  of  the  angle  to  the  village  of  Marlboro  was 
unauthorized.^  A  railroad  company  about  to  build  its  road,  and  pro- 
ceeding to  condemn  the  land  under  its  charter  for  the  use  of  the  road, 
should,  even  though  the  statute  makes  no  provision  therefor,  define 
with  precision  the  location  and  the  quantity  required,  to  show  the 
land-owner  the  extent  of  the  claim  made ;  but  after  the  road  has  been 
located,  a  description  of  the  land  in  the  report  of  the  commissioners 

and  operate  its  railroad  from  and  to  those  the  Coney  Island  road..   This  map  showed 

points  through  and  over  the  seyeral  streets,  the  location  of  the  railroad  with  suffi- 

roads,  and  avenues  designated  in  that  law,  cient  certainty,  and  the  extent  of  the  land 

including  the  loeiu  in  quo.    This  was  a  proposed   to  be  taken.      There  was    no 

practical  location  of  the  road  by  the  legis-  difficulty  in  determining  what  land  was 

latare,  and  dispensed  with  the  necessity  proposed  to  be  taken  for  the  raih-oad,  and 

of  any  notice  of  location  by  the  company,  we  do  not  think  the  objections  to  the  map 

Ordinanly,  when  a  route  for  a  railroad  is  are  well-founded.      Since    the  map  was 

selected  and  a  location  is  made,  it  is  liable  filed  the  road  has  been  widened,  and,  as 

to  be  changed  at  the  instance  of  the  owner  so  widened,  the  centre  line  of  the  track  is 

of  the  land  over  which  the  road  is  laid,  thirty-three  feet  from  the  present  west 

and  hence  the  statute  requires  that  a  cer-  line  of  the  road  instead  of  eighteen  feet,  as 

tain  notice  of  such  location  shall  be  given,  stated  in  the  note  on  the  map,  and  hence 

to  compel  the  land-owner  to  move  in  the  the  necessity  of  the  amendment  which  was 

direction  of  such  change,  if  he  shall  so  de-  allowed  by  the  court.     This  amendment 

aire.     This  statute  can  have  no  applica-  was  necessary,   and  the    court   had  full 

tion  to  a  cane  of  this  kind,  for  the  reason  power  to  allow  it.** 

that  the  route  is  fixed  and  determined,  ^  Fall  River  Iron  Works  v.  Old  Colony 

and  is  not  liable  to  be  so  changed.     This  R.  R.  Co.,  6  Allen  (Mass.),  221. 
shows  that  no  notice  of  the  filing  of  the         «  Brigham  v.  Agricultural  R.  R.  Co.,  1 

map,  or  of  the  route  adopted,  was  neces-  Allen  (Mass.),  816. 
sary.     As  we  understand  the  case,  the         «  See  also  Central  R.  R.  Co,  v.  Penn- 

map  ahowB  a  single  line  running  along  the  sylvania  R.  R.  Co.,  82  N.  J.   £q.   475  ; 

road,  and  has  upon  it  a  note  which  states  88  id.  755  ;  Com.  v,  Franklin  Canal  Co., 

that  the  centre  line  of  the  railroad  track  21  Penn.  St  117. 
Is  eighteen  feet  fnnn  the  westerly  line  of 
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and  an  accompanying  diagram  are  sofficiently  precise,  although  no 
actual  survey  by  courses  and  distances  is  made.^ 

If  the  statute  requires  that  a  map  of  the  route  shall  be  filed,  it 
must  be  complied  with ;  but  a  map  of  a  railroad  professing  to  be  a 
map  only  of  a  portion  of  the  route,  filed  by  the  company  in  the 
proper  office,  cannot  restrict  the  company  to  the  construction  of  so 
much  of  the  road  only  as  is  marked  out  upon  the  map,  when  the 
articles  of  association  require  it  to  be  extended  further.  Even  if  the 
company  has  treated  the  map  as  a  map  of  the  whole  road,  yet  the 
articles  of  association  are  superior  to  it,  and  cannot  be  controlled  by 
it.^  The  fact  that  a  railroad  was  constructed,  and  has  ever  since  been 
used,  and  that  its  location  is  on  the  town  records,  is  sufficient  proof 
of  a  location ;  and  a  certified  copy  from  the  records,  of  what  purports 
to  be  a  location  in  that  town,  is  admissible  to  show  that  such  a  paper 
was  on  record.^  If  the  line  as  located  interferes  with  another  line 
previously  located,  and  neither  the  charter  nor  general  law  gives  a 
right  to  one  railroad  to  use  any  land  previously  located  and  appro- 
priated by  another  company,  the  company  making  the  last  location 
has  no  right  to  interfere  with  the  first  location  except  for  the  pur- 
pose of  crossing,  particularly  when  the  second  company  is  proceed- 
ing in  good  faith  and  with  reasonable  diligence  to  construct  jts  road; 
and  this  has  been  held  to  be  the  case  even  though  the  line  lies 
through  a  narrow  pass  through  which  two  roads  cannot  be  built* 

1  Strong  V.  Beloit  ft  Madison  B.  B.  Co.,  public  use,  such  intention  must  be  shown 

16  Wis.  635.  by  express  words,  or  by  necessary  impli- 

^  Mason  v.  Brooklyn  k  Newtown  B.  B  cation.    There  may  be  such  a  necessaiy 

Co.,  85  Barb  (N.  Y. )  87S.  implication.     Every  grant  of  power  is  in- 

*  Hatch  V.  Vermont  Central  B  B.  Co.,  tended  to  be  efficacious  and  beneficial,  and 
28  Yt.  142.  to  accomplish  its  declared   object ;    and 

♦  Contra  Costa,  ftc.  B.  B.  Co.  v.  Moss,  carries  with  it  such  incidental  powers  as 
28  Cal.  823.  But  see  opinion  of  Shaw,  are  requisite  to  its  exercise.  If,  then,  the 
C.  J.,  in  Springfield  v.  Conn.  Kiver  B.  B.  exercise  of  the  power  granted  draws  after 
Co.,  4  Ciish.  (Mass.)  68,  where  he  says :  it  a  necessary  consequence,  the  law  con- 
**  Land  appropriated  to  a  public  walk  or  templates  and  sanctions  that  consequence, 
training-field  may,  in  case  of  war,  be  re-  Take  the  familiar  case  of  the  Notch  of  the 
quired  for  a  citadel,  when  it  is  the  only  White  Mountains,  a  very  narrow  gorge, 
ground  which,  in  a  military  point  of  view,  which  affords  the  only  practicable  passage 
will  command  all  the  defences  of  a  place,  for  many  miles  through  that  mountain 
in  case  of  hostile  attack.  Chesapeake  &  range.  A  turnpike  road  through  it  has 
Ohio  Canal  Co.  v.  Baltimore  &  Ohio  B.  B.  already  been  granted.  Suppose  the  gorge 
Co.,  4  6.  ft  J.  (Mil.)  1;  Boston  Water  not  wide  enough  to  accommodate  another 
Power  Co.  v.  Boston  k  Worcester  B.  B.  Co.,  road,  but  the  legislature  of  New  Hamp- 
ante;  Wellington  v.  Middlesex,  16  Pick,  shire,  in  order  to  accommodate  R  great 
(Mass.)  87, 100.  But  when  it  istheinten-  line  of  public  travel,  should  grant  power 
tion  of  the  legislature  to  grant  a  power  to  to  lay  a  railroad  on  that  line  ;  they  would, 
take  land  already  appropriated  to  another  by  necessary  implication,  grant  a  power 


BEC.  237.]                     LOCATION  OF  THE  ROAD.  751 

The  question  in  such  a  case  is  one  which  the  legislature  alone  can 
solve,  and  being  established  for  the  same  purpose,  it  cannot  reasoua- 
bly  be  implied  that  the  legislature  intended  to  destroy  the  franchise 
of  the  company  which  had  already  located  and  established  its  route.^ 

and  if  they  had  the  power,  it  must  be  de-  to  take  some  portion  of  the  road-bed  of  the 
nrtd  from  necessary  implication,  though  turnpike.  In  the  present  case,  it  is  mani- 
no  such  implication  appears  on  the  face  of  fest  that  there  are  no  words  in  the  act  of 
the  act.  If  it  exist,  it  must  arise  from  1845  which  give  the  defendants  authority 
the  application  of  the  act  to  the  subject-  to  locate  and  construct  their  railroad  over 
matter,  so  that  the  railroad  could  not,  by  Front  Street,  where  it  was  actually  laid, 
reasonable  intendment,  be  laid  in  any  or  over  any  other  highway  in  Cabotville  ; 
other  line.  The  grant  of  a  right  is,  by  inquiry,  to  consider  whether,  by  such  fair 
reasonable  construction,  a  grant  of  power  and  reasonable  intendment,  the  csaid  rail- 
to  do  all  the  acts  reasonably  necessary  to  road  could  or  could  not  have  been  kid  out 
its  enjoyment.  It  is  not  an  absolute  or  and  constructed,  1.  Between  Front  Street 
physical  necessity,  absolutely  preventing  and  the  canal  ;  or,  2.  Over  the  canal ;  or, 
its  being  laid  elsewhere ;  but  if,  to  the  8.  Between  the  canal  and  the  mills ;  or, 
minds  of  reasonable  men,  conversant  with  4.  Between  the  mills  and  the  bank  of 
the  subject,  another  line  could  have  been  Chicopee  Biver ;  considering,  for  this  pur- 
adopted  between  the  termini,  without  tak*  pose,  the  street,  the  canals,  the  mills,  the 
ing  the  highway,  reasonably  sufficient  to  land,  and  the  entire  space  between  the 
accommodate  all  the  interests  concerned,  street  and  Chicopee  Biver,  as  they  were  in 
and  to  accomplish  the  objects  for  which  March,  1845,  when  the  act  was  jtassed  by 
the  grant  was  made,  then  there  was  no  the  legislature.**  Where  two  railroad  com- 
such  necessity  as  to  warrant  the  presurap-  panics  were  incorporated  to  complete  in- 
tion  that  the  legislature  intended  to  an-  dependent  lines  across  the  State,  only  the 
thorize  the  taking  of  the  highway,  termini  of  either  being  prescribed,  there 
Whether  the  laying  of  this  railroad,  on  being  no  apparent  or  necesMry  conflict  of 
and  over  Front  Street,  was  necessary,  that  the  routes,  it  was  held  that  the  company 
is,  reasonably  necessary,  as  above  ex-  which  first  surveyed  and  adopted  a  route, 
{Gained,  in  order  to  accomplish  the  object  and  filed  the  survey  in  the  proper  office, 
contemplated  by  the  legislature,  depends  were  entitled  to  bold  it,  without  reference 
upon  the  application  of  the  act  to  the  lo-  to  the  date  of  the  charters,  both  being 
calitiea  ;  and  this  warrants  and  requires  granted  at  the  same  session  of  the  legisla^ 
evidence  aliunde  to  establish  the  facts,  tnre.  But  the  mere  experimental  survey 
It  is  a  fit  case,  therefore,  in  our  judgment,  of  a  route  does  not  confer  any  vested 
to  be  referred  to  three  commiasionerB,  of  right.  Morris  &  F-ssex  B.  B.  Co.  v.  Blair, 
competent  skill  and  experience  in  such  9  N.  J.  Eq.  685.  On  a  bill  by  one  rail- 
sulgects,  to  examine  the  whole  subject,  road  company  to  enjoin  a  rival  company 
and  to  consider  and  report,  —  whether,  from  crossing  their  track,  it  was  held  that 
under  the  grant  of  an  authority  to  the  the  defendant's  right  to  cross  being  estab- 
defendants  to  construct  and  open  for  use  llshed,  the  court  would  retain  the  bill  for 
a  branch  railroad,  from  the  junction  or  the  purpoee  of  regulating  the  manner  of 
main  track  of  their  road  in  the  village  of  effecting  the  crossing.  South  Carolina 
Cabotville,  to  and  near  the  mills  in  said  B.  B.  Co.  v,  Columbia  k  Augusta  B.  B. 
village,  passing  up  the  south  bank  of  Chi-  Co.,  18  Bich.  Eq.  (S.  C.)  889. 
eopee  Biver,  near  the  same,  and  thence  i  This  matter,  so  far  as  it  relates  to 
extending  up  said  river  into  the  Chicopee  monntain  gorges,  ca&ons,  passes,  and  defiles 
Falk  village,  it  wa^  by  fair  and  reason-  on  government  lands,  is  now  regulated  by 
able  intendment,  necessaiy  to  lay  and  an  act  of  Congress  approved  March  2,  1875, 
oooftract  the  same  upon  and  along  Front  providing  in  effect  that  all  railroads  shall 
Street,  or  either  of  the  public  ways  in  occupy  such  passes,  Ac.,  in  common.  See 
Cabotrille,  or  not ;  and,  as  incident  to  this  «1k>  Denver  &  Bio  Grande  B.  B.  Co.  «. 
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Sec.  238.  Change  of  Location.  —  However  it  may  be  with  railway 
companies  formed  under  general  laws,  when  a  company  established 
by  a  special  charter  has  once  fixed  upon  its  location,  and  taken  the 
necessary  steps  to  establish  it,  its  power  of  election  having  been 
exercised,  it  has  no  power  to  recall  or  change  it  without  the  consent 
of  the  legislature,  even  though  the  change  only  involves  the  exer- 
cise of  a  power  which  they  possessed  and  might  have  exercised 
under  the  charter  in  the  first  instance.^    Thus,  a  railroad  company 
was  incorporated  by  a  charter  which  authorized  it  to  construct  a 
railroad  commencing  at  an  eligible  point  in  the  city  of  Brooklyn  and 
extending  to  Jamaica.     The  company  fixed  the  western  terminus  in 
Brooklyn,  and  adhered  to  the  particular  location  originally  selected 
for  that  terminus  for  several  years.     It  was  held  that  this  selection 
concluded  the  company,  and  that  they  had  no  franchise  to  extend 
the  road  through  other  streets  in  Brooklyn  which  they  could  assign 
to  another  company.^    If  the  railway  company  is  not  built  under 
the  right  of  eminent  domain,  but  the  company  covenants  with  the 
owner  of  the  land  over  which  a  part  of  its  line  extends,  that  it  will 
change  that  part  of  the  line  upon  his  lands,  upon  a  certain  considera- 
tion being  given  to  it,  so  as  to  enable  the  owner  to  mine  under  the 
road,  it  was  held  that  upon  the  failure  of  the  company  to  remove  its 
road  upon  the  requisite  notice  being  given  it  by  the  tenant,  the  ten- 
ant might  maintain  an  action  against  it  therefor  in  the  name  of  the 
landlord,  because  the  removal  of  the  road  not  involving  the  exercise 
of  the  power  of  eminent  domain,. it  had  authority  to  change  its  loca- 

Denver,  &c.  R.  R.  Co.,  17  Fed.  Rep.  867,  &c.    R.  R.   Co.,   9    Cush.   (Mass.)  696; 

in  'which  it  was  held  that  under  this  act  Works  v.  Junction  R.  R  Co.,  5  McLean 

a  company  having  the  prior  right  of  way  (U.  S.  C.  C. ),  425  ;  Little  Miami  R.  R.  Co. 

may  enjoin  intrusion  thereon  hy  another  v.    Naylor,    2    Ohio    St.    235 ;    Buffalo, 

company  until  facts  are  shown  making  it  Coming,  &  N.  Y.  R  R.  Co.  v.  Pottle,  28 

neceasary  for  such  other  company  to  come  Barb.  (N.  Y. )  21  ;    People  v.  N.  Y.  & 

under  the  right  of  way  ;  and  the  defend-  Harlem  R.  R  Co.,  45  Barb.  (N.  Y.)  73  ; 

ant  road  may  under  a  cross  bill,  by  show-  Doughty  v.  Somerville,  &c  R.  R.  Co.,  21 

ing  the  necessary  facts,  have  its  right  to  N.  J.  L.  442 .  Morris       Essex  R.  R.  Co. 

enter  upon  such  right  of  way  enforced  by  t;.  Centitd  R.  R.  Co.,  81  id.  205  ;  Mason 

a  final  decree.     See  Housatonic  R.  R.  Co.  v.   Brooklyn,    &c.   R   R    Co.,    85   Barb. 

V.  Lee,  &c.  R.  R.  Co.,  118  Mass.  891.  (N.  Y.)  37.    But  in  this  case  it  was  held 

1  Brigham  v.  Agricultural,  &c.  R.  R.  that  when  a  map  of  only  a  part  of  the 

Co.,  1  Allen  (Mass.),  816  ;  Hudson  k  Del.  location  is  filed,  the  company  may  treat  it 

Canal  Co.  «.  N.  Y.  &  Erie  R.  R.  Co.,  9  as  no  location  at  all,  and  subsequently  file 

Paige  Ch.  (N.  Y.)  828  ;  Mississippi,  &  T.  a  new  map  of  the  whole  location  changing 

R.  R.   Co.   ».   Devaney,   42  Miss.   555  ;  the  location  as  given  in  the  first  map. 
State  V,  Norwalk,  &c.  T.  Co.,  10  Conn.  '       «  Brooklyn  Central  R  R  Co.  «.  Brook- 

157  ;  Moorhead  v.   Little  Miami  R.  R.  lyn  City  R.  R   Co.,   82  Barb.   (N.  T.) 

Co.,  17  Ohio  St  840 ;  Hastings  v.  Amherst,  858. 
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tion,  and  the  contract  was  valid.^  If  the  charter  confers  authority  to 

change  the  location  for  certain  specified  reasons,  it  can  only  be 
changed  for  some  one  of  the  reasons  named  in  the  charter.  Thus,  a 
railway  company  had  authority  to  vary  the  route  and  change  the 

location  of  its  route  if  it  should  find  any  obstacle  in  continuing  its 
first  location,  either  by  the  di£Biculty  of  construction  or  procuring  the 
right  of  way,  or  whenever  a  better  or  cheaper  route  could  be  had. 

1  Mine  HiU,  &c.  R.  B.  Co.  v.  Lippin-  line.  Knight  v.  Carrolton  R.  R.  Co.,  9 
oott,  86  Penn.  St.  468.  A  railway  com-  La.  An.  284  ;  New  Orleamt  &  Carrol* 
pany  having  located  its  road,  its  powers  ton  R.  R.  Co.  v.  Second  Municipality  of 
to  re-locate,  and  for  that  purpose  to  New  Orleans,  1  id.  128.  But  where  by 
occnpy  the  land  of  another  or  the  public  the  charter  of  a  railway  they  were  author- 
street,  ceases.  Little  Miami  R  R  Co.  v.  ized  to  construct  their  road  **  from  Charles- 
Naylor,  2  Ohio  St.  235.  And  an  an-  ton "  to  certain  other  points,  it  was  held 
thority  to  change  the  location  of  the  line,  that  this  gave  them  no  authority  to  enter 
daring  the  work  does  not  imply  power  to  the  city,  but  that  the  boundary  of  the  city 
change  it  after  the  road  is  complete,  was  the  termimLS  a  quo,  Noitheast  R.  R. 
Moorhead  v.  Little  Miami  R.  R.  Co.,  17  Co.  v.  Payne,  8  Kich.  (8.  C.)  177.  A 
Ohio,  840.  The  same  view  is  maintained  slight  deviation  from  the  route  prescribed 
by  Lord  Eldon,  in  Blakemore  v.  Glamor-  in  the  charter  will  not  release  the  stock- 
ganshire  Canal  Co.,  1  My.  &  K.  154.  But  holders  from  the  obligation  of  their  sub- 
a  different  rule  is  intimated  in  South  Caro-  scriptions  ;  but  any  substantial  devia- 
lina  R.  R.  Co.,  ex  parte,  2  Rich.  (S.  C.)  tion  will  have  that  effect.  The  precise 
434.  But  see  Canal  Co.  v.  Blakemore,  1  line  of  distinction  between  the  two  classes 
01.  &  Fin.  262  ;  State  v.  Norwalk  &  Dan-  of  cases  must  be  left  to  the  construction  of 
bury  T.  Co.,  10  Conn.  157  ;  Turnpike  Co.  the  courts  in  each  particular  case.  The 
V.  Hosmer,  12  Conn.  864 ;  Louisville  stockholders  may  epjoin  the  company  in 
k  N.  Branch  T.  Co.  v.  Nashville  k  Ken-  the  course  of  construction  from  making  an 
tncky  T.  Co.,  2  Swan  (Tenn.),  282,  where  essential  deviation,  and  after  the  road  is 
the  proposition  of  the  text  is  maintained,  completed,  the  company  may,  by  acire 
Bat  in  South  Carolina  R.  R.  Co.  v.  Blake,  /ados,  be  called  to  account  for  not  build- 
9  Rich.  (S.  C.)  229,  it  is  held  that  a  ing  upon  the  route  indicated  in  their 
railway  company  have  the  same  power  to  charter.  But  where  all  intei-ested  acqui- 
acqnire  land,  either  by  grant  or  by  com-  esce  in  the  route  adopted,  until  their  road 
pnlsory  proceedings,  for  the  purpose  of  is  completed,  it  will  require  a  very  clear 
varying,  altering,  and  repairing  their  road,  case  to  induce  the  courts  to  interfere. 
as  for  the  original  purpose  of  locating  and  Ashtabula  &  N.  L.  R.  R.  Co.  v.  Smith,  15 
constructing  it ;  but  that  the  company  Ohio  St.  828 ;  Champion  v,  Memphis  & 
are  not  the  final  arbiters  in  determining  C.  R.  R.  Co.,  85  ^iss.  692  ;  Fry  v.  Ijex. 
the  exigency  for  taking  the  knd.  The  &  Big  S.  R.  R.  Co.,  2  Met.  (Kv.)  814 ; 
petition  of  the  company  for  taking  the  Aurora  v.  West,  22  Ind.  88  ;  Smith  v. 
Und  should  allege  in  detail  the  necessity  Allison,  28  id.  866  ;  Miss.,  0.,  &  R.  R.  R. 
for  taking  it,  and  the  knd-owner  may  Co.  ».  Cross,  20  Ark.  448;  Witter  v. 
traverse  these  aUegations,  and  in  that  case  same  Co.,  id.  468:  Illinois  Grand  T. 
this  is  tried  as  a  preliminary  question.  It  R.  R.  Co.  v.  Cook,  29  111.  287  ;  K.  R.  k 
has  been  held  that  a  grant  to  a  railway  R  R.  R.  Co.  v.  Marsh,  17  Wis.  18;  Com. 
company  to  construct  their  road  between  v,  Erie  k  North  East  R.  R.  Co.,  27  Penn. 
two  towns  gave  them  implied  authority  St  889 ;  Pontchartrain  R.  R.  v,  Lafay- 
to  construct  a  branch  to  communicate  with  ette  &  Pont.  R.  R  Co.,  10  La.  An. 
a  depot  and  tnm-table,  on  a  street  in  one  741 ;  Hitchcock  v,  Danbury  &  Norwalk 
of  the  towns  (New  Orleans)  off  the  direct  R.  R.  Co.,  26  Conn.  616. 
VOL.  u.  —  8 
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It  was  held  that  this  did  not  authorize  the  company  to  relocate  its 
line  because  a  particular  town  on  the  selected  route  would  not  con- 
tribute towards  its  construction,  or  to  abandon  and  disregard  the 
points  named  in  the  charter,  but  only  to  change  its  route  for  some  of 
the  causes  stated.^  Nor  would  such  provision  in  the  charter  war- 
rant a  change  in  the  location  after  the  road  is  built,  even  for  any  or 
all  the  causes  named  therein.*  Such  power  to  relocate  may  be 
invoked  at  any  time  hefore,  but  not  after  the  road  is  constructed.® 

1  Works  V.  Junction  R.  R.  Co.,  5  Mc-  corporating  the  Little  Miami  R.  R.  Co. 

Lean   (U.  S.    C.   C),   425;  New  York,  does  not  confer  upon   the  company  the 

Lackawanna,  &c.   R.   R.    Co.,  in  re^  88  right  to  relocate  its  road,  after  completing 

N.  Y.  279.  it  upon  the  first  location,  and  to  condemn 

*  Moorhead  o.  Little  Miami  R.  R.  Co.,  other  property  for  its  oses.     Moorhead  v. 
17  Ohio  St.  340.  Little  Miami  R.  R.  Co.,  17  Ohio,  841  ; 

*  Atkinson  v.  Marietta,  &c.  R.  R.  Co.,  Atkinson  v.  Marietta  &  Cincinnati  R.  R. 
15  Ohio  St.  21.  Where  a  railway  com-  Co.,  15  Ohio  St.  2L  Railway  companies 
pany  has  received  from  private  individuals  may  make  experimental  surveys  at  pleas- 
donations  of  lands,  subscriptions  of  stock,  nre,  before  finally  locating  their  route, 
and  payments  in  money,  in  consideration  But  they  cannot  have  experimental  suits 
that  it  should  locate  its  road  at  a  particu-  at  law,  as  a  means  of  chaffering  with 
lar  place,  and  allow  private  side-track  and  land-owners  for  the  cheapest  route.  The 
warehouse  privileges  in  connection  there-  power  of  taking  any  man's  land  by  such 
with,  the  company  will  not  be  permitted  company  is  exhausted  by  a  location.  It 
to  effectuate  a  change  in  fact,  though  not  cannot  be  indulged  with  another  choice. 
in  name,  of  the  line  of  its  road  away  from  Neal  v.  Pittsbui^h  k  Connellsville  R.  R. 
such  place,  by  getting  up  a  new  corpora-  Co.,  2  Grant's  Cases  (Penn. ),  137.  Where, 
tion  and  constructing  a  new  road  parallel  by  the  terms  of  the  charter,  much  is  left 
with  its  old  one,  under  a  different  charter,  to  the  discretion  of  the  officers  of  a  com- 
and  permitting  its  old  line  to  go  to  decay,  pany  in  respect  to  the  locarion  and  route 
without  compensating  the  parties  with  of  Uie  road,  their  selection  should  not  be 
whom  it  has  contracted  as  aforesaid,  disturbed,  unless  they  have  clearly  erred. 
Chapman  v.  Mad  River  &  Lake  £rie  R.  R.  Hentz  v.  Long  Island  R.  R.  Co.,  18  Barb. 
Co.,  6  Ohio  St.  119.  In  a  Louisiana  case  (N.  Y.)  646.  Indeed  all  railroad  charters 
a  railway  company  in  the  city  of  New  that  do  not  directly  express  the  contrary, 
Orleans,  which  has  been  authorized  by  the  must  be  taken  to  allow  the  exercise  of 
city  to  change  the  track  of  its  railroad,  such  a  dUcretion  in  the  location  of  the 
cannot  be  enjoined  from  so  doing  by  an  in-  route  as  is  incident  to  an  ordinary  practical 
dividual  property-holder  situated  on  the  survey,  but  not  deviating  substantially 
line  of  the  road,  on  the  ground  that  such  from  the  course  and  direction  indicated  by 
change  would  likely  prove  detrimental  to  the  charter.  Southern  Minnesota  R.  R. 
the  public  health,  and  would  therefore  Co.  v,  Stoddard,  6  Minn.  150.  In  New 
work  an  irreparsble  injury  to  him.  Hoyle  York  under  the  general  railroad  law,  no 
V.  New  Orieans  Citv  R.  R.  Co.,  28  La.  person  is  authorized  to  apply  to  a  justice 
An.  585.  A  right  to  change  location,  of  the  Supreme  Court,  for  the  appointment 
"either  for  the  difficulty  of  construction,  of  commissioners  to  examine  the  proposed 
or  of  procuring  a  right  of  way  at  a  reason-  route  of  a  railroad,  and  affirm  or  alter  the 
able  cost,  or  whenever  a  better  and  cheaper  same,  except  one  whose  lands  the  company 
route  can  be  had,"  does  not  authorize  a  desires  to  take  for  its  use,  and  after  pro- 
company  to  relocate,  because  a  particular  ceedings  have  been  commenced  for  that 
town  on  the  selected  route  will  not  con-  purpose  by  the  company.  And  the  com- 
tribute  to  the  route.  Works  v.  Junction  missioners  thus  appointed  are  to  examine 
B.  R.  Co.,  5  McLean,  425.    The  act  in-  the  proposed  route,  and  hear  the  parties 
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Under  general  statutes  authorizing  the  construction  of  railways, 
unless  the  power  is  expressly  given  by  the  statute,  companies 
formed  in  pursuance  thereof  have  no  authority  to  build  any  other 
or  different  railway  from  that  designated  in  their  articles  of  associa- 
tion, nor  upon  any  other  or  different  route  from  that  designated  in 
the  map  or  description  of  their  location  filed  under  the  statute.^  It 
would  be  placing  an  extraordinary  power  in  the  hands  of  railway 
companies  if,  as  is  sometimes  said,  "  railway  companies  may  relocate 
their  roads  at  discretion,"  and  the  various  legislatures  of  this  country 
have  not  yet  deemed  it  wise  to  invest  these  companies  with  such 
power,  and  the  cases  cited  to  sustain  this  remarkable  proposition 
will  be  found  rather  to  defeat  than  to  sustain  it.^  In  a  Missouri 
case,*  the  question  was  whether  under  an  authority  to  build  branches 

before  deciding ;  and  the  decision  mast  be  Genesaee  Valley  R.  R.  Co.  v.  Tabbe,  49 

confined  to  the  rights  of  the  parties  heard,  N.  Y.  356.     A  road  24  miles  long  was  au- 

and  consistent  with  the  rights  of  the  pub-  thorized  "  from  a  point  on  the  Pennsyl- 

lic.     People  v.  Tubbs,  59  Barb.  (N.  Y.)  vania   Railroad,  at  or  near  Parkesburg." 

401.     Where,  in  a  proceeding  under  the  It  was  held  that  a  connection  one  mile 

general  railroad  act  of  1850,  as  amended  and  a  half  east  of  Parkesbuig  was  not 

by  the  act  of  1870,  on  the  petition  of  a  a  transgression  of  the  act  ^^er  ae.  The  only 

land-owner  for  the  appointment  of  com-  question  is,   has  the  company  exceeded 

oiissioners  to  change  the  location  of  the  a  discretion  on  the  subject  apparent  on 

route  of  a  railroad  as  surveyed  by  the  com-  the    face    of   the   act    of   incorporation  ? 

pany,  it  appears  that  he  has  not  given  Parke's  Appeal,  64  Penn.  St.  187.    Where 

notice  of  the  application  for  the  appoint-  a  company  is  authorized  to  extend  its  road 

ment  of  commissioners,  to  an  individual  to    a    point  named,   beyond  its  original 

whose  land  will  be  affected  thereby,  such  terminus^  such  authority  will  not  justify 

proceeding    is    wholly   void.     Norton  v.  the  building  of  such  extension  from  some 

WallkiU  Valley  R.  R.  Co.,  63  Barb.  (N.  point  upon  the  original  line  other  than 

Y.)  77.  1872.    Although  the  general  rail-  the  terminus.    Where  a  company  is  au- 

road  act  does  not,  in  terms,  declare  tliat  thorized  to  build  branch  roads  "in  the 

the  commiwnoners  shall  have  jurisdiction  several  counties  through  which  it  passes," 

of  the  entire  subject  of  the  location  of  the  it  will  not  thereby  be  permitted  to  build 

roate  Arough  the  county  in  which  the  a  branch  road  commencing  in  one  county 

land  of  the  person  applying  for  their  ap-  and  terminating  in  another.     Works  v. 

pointment  is  situated,  still,  that  is  the  Junction   R.  R.  Co.,   5  McLean   (U.   S. 

true  intent  and  constniction  of  the  act.  C.  C),  425. 

Long  Ishind  R.  R.  Co.,  in  the  matter  of,  ^  Buffalo,  Coming,  &  N.  Y.  R.  R.  Co. 
45  N.  Y.  364.  The  power  of  the  commis-  v.  Pottle,  28  Barb.  (N.  Y.)  21.  In  this 
sioners  over  the  proposed  route  is  not  re-  case  it  was  held  that  such  a  change  of 
stricted  to  that  part  of  it  which  lies  with-  route,  even  if  the  company  had  the  power 
in  the  boands  of  the  land  of  the  party  to  make  it,  —  which  it  was  held  it  did  not 
procnring  their  appointment,  but  they  have, — would  involve  the  release  of  all 
may  make  any  alteration  of  the  proposed  the  subscribers  to  the  stock  who  had  not 
roate  within  the  county  which  may  be  assented  to  the  change. 
necessary  ;  but  they  have  no  power  to  so  ^  Mine  Hill  &  S.  H.  R.  R.  Co.  v.  Lip- 
change  a  portion  of  the  proposed  ronte  as  pineott,  86  Penn.  St.  46S. 
to  leave  it  disconnected  at  either  end  with  *  Atlantic  &  Pacific  R.  R.  Co.  v,  St 
the  other  portions.     People  ex  rel.  Exit  it  Louis,  66  Mo.  228. 
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to  its  road,  it  might  build  a  line  commencing  near  one  of  its  termini, 
and  ^hicb  running  in  the  same  general  direction  formed  virtually 
an  extension  of  its  main  line ;  and  the  court  held  that  it  might,  as 
such  line  was  a  branch  of  its  road,  although  the  effect  might  also 
be  to  extend  it.  And  moreover,  the  company  had  secui*ed  and 
owned  the  right  of  way  before  the  time  limited  by  its  charter, 
within  which  the  road  should  be  constructed,  had  expired  In  most 
of  the  States  where  general  railroad  laws  exist,  provision  is  made  for 
a  change  of  location  if,  upon  application  to  the  raiboad  commis- 
sioners or  other  officers  or  board  designated,  or  a  certain  court,  such 
change  is  deemed  necessary  and  desirable;  but  after  a  railway  is 
located  and  constructed,  the  right  of  eminent  domain  cannot  be  in- 
voked to  change  the  location  unless  the  power  to  do  so  is  expressly 
given  in  the  charter  or  statute,  nor  otherwise  than  for  the  causes, 
and  in  the  manner  provided  therein ;  ^  and  generally,  after  its  location 
has  been  filed,  and  the  easement  in  the  land  involved  in  its  route 
has  thereby  become  vested  in  the  company,^  it  cannot,  of  its  own 
motion  and  at  its  own  pleasure  and  discretion,  change  ita  location.' 
But  under  special  provisions  of  its  charter,  or  of  the  general  law,  it 
may  when  necessity  and  the  piiblic  interest  require  it,  or  for  any 
reason  specifically  named  therein,  make  such  change  in  the  manner 
provided  by  statute,  and  any  attempt  to  make  such  change  of  its 
own  motion  where  such  necessity  does  not  exist  will  be  enjoined 
by  a  court  of  equity  *    But  in  some  of  the  States  it  is  held  that 

1  Works  V.  Junction  R.  R.  Co.,  5  Mc-         *  So.  Carolina  R.  R.  Co.  v,  Blake,  9 

Lean  (U.  S.  C.  C),  426.  Rich.  (S.  C.)  L.  228  ;  State  v.  Norwalk  k 

«  Boston  &  Providence  R.  R.  Co.  v,  Danbury  T.   Co.,   10  Conn.   157.      The 

Midland  R.  R.  Co.,  1  Gray  (Mass.),  340  ;  amended  charter  of  the  Pacific  Railroad  Co. 

San  Francisco,  &c.  R.  R.  Co.  v,  Mahoney,  gave  the  right  to  construct  a  road  ''from 

29  Cal.  112;  Hazen  v.  Boston  k  Maine  the  Mississippi  river,  or  any  point  in  the 

R.   R.   Co.,   2  Gray  (Mass.),    674;   Old  city  of  St  Louis,"  and  its  charter  required 

Colony  R.  R  Co.  v.  Miller,  125  Mass.  1 ;  that  its  roads  should  be  commenced  within 

Charlestown  Branch  R.  R.  Co.  v.  Com-  seven  years,  and    completed   within  ten 

missioners,  7  Met.  (Mass.)  78;   Ham  v,  years  thereafter.     The  company  chose  the 

Salem,  100  Mass.  380  ;  Davidson  v.  Boston  point  at  which  it  would  commence,  and 

&  Maine  R.  R.  Co.,  8  Cush.  (Mass.)  91  ;  built  its  road  westward  from  that  point 

Whitman  v.  Boston  &  Maine  R.  R.  Co.,  7  It  was  held  that  having  maintained  that 

Allen  (Mass.),    326 ;    Boynton  v.  Peter-  location  for  twenty  years,  it  could  not 

boroup:h,  &c.  R.  R.,  4  Cush.  (Mass.)  467.  then  change  its  terminus ;  and  that,  hav- 

^  Mississippi  k  Tennessee  R.  R.  Co.  ing  failed  to  build  its  branch  roads  within 

V.  Devaney,  42  Miss.  555  ;  So.  Carolina  the  time  prescribed,  it  could  not  build  a 

R.  R.  Co.  V,  Blake,  9  Rich.  (S.  C.)  L.  branch  road  to  continue  from  ita  termintia 

228 ;  Knight  v.  Carrolton  R.  R.  Co.,  9  eastward   to   the   Mississippi  river,   nor 

La.   An.  284 ;   So.  Carolina  R.  B.   Co.,  treat  a  track  laid  between  these  points  aa 

ex  parte,  2  id.  484.  a  mere  switching  or  spar  track.    Atlantio 
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before  its  road  is  constructed  it  may,  where  the  statute  warrants  it, 
change  its  location  at  discretion  even  after  it  has  been  fixed  by  it,^ 
but  in  no  case,  after  the  road  is  constructed,  where  such  change  involves 
the  exercise  of  the  right  of  eminent  domain,  and  as  a  rule,  after  the 
location  is  JUed  as  required  by  law?  Nor  even  where  the  statute 
authorizes  a  change  of  location  can  there  be  a  change  of  termini^ 
but  such  change  must  be  confined  to  the  change  of  route  between 
the  same  termini}  In  some  cases,  a  railway  is  located  under  a  con- 
tract between  the  company  and  third  persons  whereby,  by  reason 
of  some  valuable  consideration,  the  company  agrees  to  and  doe^ 
locate  its  road  over  a  certain  route;  and  where  such  a  contract 
exists,  the  company  will  not  be  permitted,  even  when  author- 
ized by  statute  to  change  its  location,  to  make  such  a  change  of 
location  as  will  essentially  change  the  route  or  operate  as  a  viola- 
tion of  its  contract ;  and  a  court  of  equity  will  restrain  the  company 
from  making  the  change,  or  will  decree  a  specific  performance  of  the 
contract,  or  if  unable  to  give  relief  in  either  of  these  modes,  will 
decree  the  payment  of  such  damages  as  the  party  ought  to  have  for 
the  breach.*  Of  course,  where  the  statute  locates  the  road,  there 
can  be  no  change  without  the  express  assent  of  the  legislature. 
But  where  the  statute  defines  the  location  of  a  railway,  a  reasonable 
construction  will  be  placed  thereon,  with  reference  to  the  subject 
matter  of  the  grant  and  the  purposes  to  be  effectuated,^  and  the 

&  Pacific  R.  B.  Co.  v,  St.  Louis,  8  Mo.  the  road  was  thence  continued  towards  S. 

App.  315.  by  an  acute  angle  ;  it  was  held  that  the 

1  Mahaska  County  R.  R.  Co.  v.  Des  subsequent  continuation  of  the  raUroad  for 

Moines  Valley  R  R.  Co.,  28  Iowa,  487.  aboat  a  mile  and  one-half  northerly  from 

In  New  York  a  relocation  is  provided  for,  the  point  of  the  angle  to  the  village  of  M., 

upon  a  petition  by  the  railway  company  to  was  unauthorized.      Brigham  v.  Agricul- 

a  justice  of  the  Supreme  Court  for  the  tural  Branch  R.  R.  Co.,  1  Allen  (Mass.), 

appointment  of  commissioners,  which  must  816.     Where  the  time  of  filing  the  loca- 

be  served  upon  all  the  parties  affected  by  tion  with  the  county  commissioners  was 

snch.  change  in  the  location.    People  ».  fixed  by  statute  to  be  February  8,  and 

L.  ft  B.  R.  R.  Co.,  18  Hun  (N.  Y.),  211.  it   was    deposited    with    their    clerk    on 

«  Neal  V,  Pittsburgh,  fcc.  R.  R.  Co.,  2  February  6,  it  was  seasonable,  although 

Giant's  Cas.  (Penn.)  187.  a  term  of  the  commissioners'  court  did  not 

«  Atty.-GenL  ».  West  Wisconsin,   86  occur  until  the  following    April.      And 

Wis.  466.  where  one  year  was  given  by  statute  for 

*  Chapman  w.  Mad  River,  ^.  R.  R.  the  alteration  and  amendment  of  the  loca- 
Co.,  6  Ohio  St  119.  tion,  and  the  amended  location  was  filed 

*  Cleveknd  ft  P.  R.  R.  Co.,  v.  Speer,  in  the  last  day  of  the  year,  it  was  held 
66  Penn.  St.  326.  The  charter  of  a  rail-  that  the  filing  was  seasonable,  although 
way  company  required  the  road  from  N.  there  was  no  session  of  the  commissioners' 
to  S.  to  ba  located  as  far  north  as  a  certain  court  for  several  months  after  the  filing. 
point,  and  in  the  location  a  curve  was  Eaton  v,  European  &  North  American 
made  in  order  to  reach  that  point,  and  R.  R.  Co.,  59  Me.  520.    A  location  filed 
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mere  enumeration  of  the  places  through  which  the  road  is  to  pass 
will  not  be  held  to  require  that  it  shall  pass  through  them  in  the 
order  named.^  Thus,  in  the  case  last  cited,  the  Lancaster  &  Sterling 
Branch  Eailroad  Company  was  authorized  to  locate  its  road  com- 
mencing at  a  certain  point,  "  thence  running  through  Acton,  Sud- 
bury, Stow,  Marlboro,  etc."  It  was  held  that  the  company  was  not 
obliged  by  the  terms  of  the  act  to  locate  its  i-oad  through  the  towns 
in  the  order  named,  but  that  a  location  from  Acton  through  Stow  to 
Sudbury,  and  thence  through  Stow  again  to  Marlboro,  was  a  suffi- 
cient compliance  with  the  requirements  of  the  act  If  a  railway  is 
located  upon  a  certain  line  of  a  municipal  corpomtion,  a  subsequent 
change  of  the  lines  of  such  corporation  will  not  change  the  location 
of  the  railway,  but  it  must  be  located  with  reference  to  the  lines  as 

by  a  raUroad  comi>any  with  the  county  River  Iron  "Works  Co.  v.  Old  Colony  k 

commissioners,  by   which  alone  the  true  Fall  River  R.  R.  Co.,  5  Allen  (Mass.), 

location  upon  the  ground  cannot  be  fixed  221.     No  person  has  the  right  to  object 

and  ascertained,  is  nevertheless  sufficient,  to  the  location  of  a  railway  on  the  ground 

if  the  location  can  be  deteimined  by  the  of  damage  to  his  property,  unless  his  title 

plan    filed    therewith.      Grand   Junction  or  possession   extends  back  to  the  time 

R.  R.  Co.  V,  Comm'rs  of  Middlesex,  14  when  the  land  was  taken  by  the  company. 

Gray  (Mass.),  558.     Equity  will  not  i-e-  Hentz  v.  Long  Island  R.  R.  Co.,  13  Barb, 

strain  the  directors  of  a  railroad  company  (N.  Y.)  646.     A  company  was  authorized 

unless  it  is  shown  that  they  wantonly  or  to  locate  its  road  by  the  most  direct  and 

capriciously  disregard  the  rights  of  others,  cheapest  route  ;  it  was  held  that  after  the 

Anspach  v.  Mahanoy  &  Broad  Mountain  location    and    construction    had    become 

R.  R.   Co.,   5   Pcnn.   491.     The  Midland  complete,  the  exercise  of  the  discretion  of 

R.  R.  Co.  was  authorized  td  locate  and  the  company  in  tlie  location  could  not  be 

construct  a  railroad  "  commencing  at  some  reviewed.      If   the  act   of   location   had 

convenient  point  on  the  Norfolk  County  been   voidable,   none   but  the    common- 

Railroad  ;   thence  through  the  southerly  wealth  could  call  the  company  to  account, 

part  of  Dedham  ;  thence  through  or  near  Cleveland  &  Pittsburgh  R.  R.  Co.  v.  Speer, 

the  westerly  part  of  the  towns  of  Canton  56  Penn.  St.  325.     A  railway  company, 

and  Milton."    It  was  held  that  a  location,  in  determining  upon  its  route,  acts  arbi- 

oommencing  at  a  point  on  the  Norfolk  trarily,  and  is  not  required  to  consult  any 

County  Railroad  in  South  Dedham,  and  one  ;  and  no  one  is  entitled  to  any  notice, 

not  departing  from  that  road  at  once,  but  on  the  subject,  until  the  route  has  l)een 

running  northerly  upon  it  for  more  than  actually  designated.     Norton  v.  Wallkill 

two  utiles,  and  then  approaching  within  Valley  R.  R.  Co.,  61  Barb.  (N.  Y.)  476. 

two  hundred  rods  of  the  north-westerly  Under  a  charter  which  fixes  one  tennimis 

comer  of  Canton,  and  running  near  the  of  a  railroad  at  or  near  a  certain  point, 

westerly  boundary  of  Milton,  was  author-  a  large  discretion  is  conferred  upon  the 

ized  by  the  statute.     Boston  &  Providence  railroad  company  in  locating  its  road,  the 

R.  R.  Co.  V.  Midland  R.  R.  Co.,  1  Gray  exercise  of  which  will  not  be  revised  unless 

(Mass.),  340.     An  unrestricted  grant  au-  it  has  clearly  exceeded  its  just  limita  or 

thorizing  the  building  of  a  railroad  from  acted    in    bad    faith.      Fall    River    Iron 

one  designated  point  to  another  carries  Works  Co.  «.  Old  Colony  &  FaU  River 

with  it  the  authority  to  cross  a  navigable  R.  R.  Co.,  5  Allen  (Mass.),  221. 
stream,  if  the  railroad  cannot  reasonably         ^  Com.    v.   Fitchbuig    R.   R.    Co.,   8 

be  constructed  without  doing  so.    .Fall  Cush.  (Mass.)  240. 
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they  existed  when  the  charter  was  granted.^  From  what  has  been 
said  it  will  be  seen  that,  until  its  location  is  filed  according  to  the 
statute,  a  railway  company  may  make  experimental  surveys,  and  exer- 
cise its  discretion  as  to  the  location  of  its  line ;  but  after  its  location 
isJUed,  unless  the  stattUe  coitfers  upon  it  the  power  to  do  so,  its  right  of 
election  is  gone,^  and  it  cannot  change  its  location  in  any  essential 
particular  where  the  right  of  eminent  domain  is  involved,  although 
slight  deviations  within  the  charter  limits  will  not  be  regarded. 

Even  where  the  statute  confers  upon  a  railway  company  the  right 
of  changing  its  location  at  any  time  before  its  actual  construction, 
the  right  to  do  so  only  exists  where  there  is  necessity  for  the  change, 
or  the  public  interests  are  to  be  served  thereby ;  and  the  company  is 
subject  to  the  supervision  of  the  courts  in  respect  to  the  change,  and 
cannot  make  it  at  its  own  discretion.  After  the  road  is  actually 
constructed,  the  location  cannot  be  changed  where  the  exercise  of  the 
right  of  eminent  domain  must  be  invoked,  except  the  statute  has 
provided  a  mode  therefor  and  the  statute  mode  is  pursued. 

Sec.  239.  Lands  intended  to  be  Taken,  how  Described.  —  In  all 
cases  where  the  statute  defines  the  manner  in  which  the  route  as 
located  shall  be  described  and  defined,  the  statutory  method  must  be 
strictly  pursued ;  but  in  any  event,  the  survey  or  location  filed  in  the 
ofiBces  in  which  it  is  required  by  statute  to  be  filed,  should  describe 
the  particular  property  taken,  —  either  in  itself  or  by  reference  to 
maps  and  profiles  of  the  route  filed  therewith,  and  made  a  part  of 
the  record,  — with  precision  and  accuracy  ;•  as  such  description  is  the 
permanent  record-evidence,  not  only  of  the  amount,  but  also  of  the 
particular  lands  taken,  and  is  conclusive  thereof;  and  parol  evidence 
is  not  admissible  to  vary  or  change  it,*  as  the  owner  of  the  land 
has  a  right  to  know  from  such  records  precisely  what  portion  of 
his  lands  are  taken,  and  what  are  not.*     As  previously  stated,  parol 

1  Com.  V.  Erie,  he.  R.  R.  Co.,  27  Penn.         »  Kohlhepp   v.    West    Roxbury,    120 

St.  S39  ;  People  v.  Detroit,  &c.  R.  R.  Co.,  Mass.  696  ;  Strong  v.  Beloit  &  M.  R.  R. 

87  Mich.  195.  Co.,  16  Wis.  635  ;  Housatonie  R  R.  Co. 

«  Neal ».  Pittsbui^h,&c.  R  R.  Co.,  an<«.  v.  Lee,  &c.  R.  R.   Co..  118   Mass.  891; 

»  Coev.  N.  J.  Midland  R.  R.  Co.,  84  N.  StJite  v.  Bailey,  19  Ind.   462;  N.  Y.  & 

J.  Eq.  105 ;  Baker  v.  Gee,  1  Wall  (U.  S.)  Albany  R    R.  Co.    v.  New   York,  West 

888;  Morris  &  Essex  R.  R  Co.  v.  Blair,  Shore,  Ac.  R  R.  Co.,  11  Abb.   (N.  Y.) 

9  N.  J.  Eq.  635 ;  Pacific  R  R  Co.  v.  N.  C.  386 ;  Penn.  R  R  Co.  p.  Porter,  29 

Lewis,  41  CaL  489.  Penn.  St.   166 ;    Heise    v.   Pennsylvania 

*  Ijowell  &  Lawrence  R  R  Co.  v.  Bos-  R.  R  Co.,  62  id.  67  ;  Prather  v.  Jefferson- 

ton  &  Ix)weU  R  R  Co.,  7  Gray  (Mass.),  ville,  &c.  R  R  Co.,  62  Ind.  16 ;  Auder- 

27;  Hazenv.  Boston  &  Maine  R  R  Co.,  son,  Ac.  R  R  Co.  v.  Kemodle,  54  id. 

2  i<L  574.  814  ;  SUte  v.  Armell,  8  Kan.  288 ;  Vail 
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evidence  is  not  admissible  to  aid  the  location,  but  a  map  or  plan 
filed  with  the  location,  and  referred  to  therein,  and  which  does  not 
require  the  aid  of  parol  evidence  to  explain  and  apply  it,  is  ad- 
missible to  aid,  but  not  to  modify  or  control  a  defective  location.^ 
In  New  York,  where  by  statute  a  map  of  the  route  is  required  to 
be  filed,  it  was  held  that  a  map  showing  but  a  single  line,  and  giving 
no  information  as  to  whether  it  was  tlie  centre  or  an  exterior  line, 
not  showing  the  width  of  the  road,  and  from  which  the  line  could 
not  generally  be  accurately  located  by  engineers  on  the  ground  was 
insufficient.^ 

If  a  court  of  equity  can  under  any  circumstances  order  a  definite 
location  of  a  railroad,  filed  by  the  corporation  with  the  county 
commissioners  as  required  by  statute,  to  be  reformed,  upon  evidence 
of  a  previous  parol  agreement  between  the  corporation  and  the 
land-owner,  and  of  a  mistake  by  which  the  location  filed  does  not 
conform  to  such  agreement,  it  can  only  be  done  on  satisfactory  evi- 
dence that  the  railroad  corporation  made  such  an  agreement  or  sucli 
a  mistake ;  and  evidence  of  an  agreement  made  by  the  attorney  of 
the  corporation,  authorized  to  settle  land  damages,  and  ratified  by 
the  managing  oflScers  of  the  corporation,  but  of  which  the  attorney 
by  mistake  omitted  to  inform  the  president  and  directors,  is  not 
sufficient^ 

The  location  by  a  railroad  company  of  a  part  of  its  road  closed 
thus :  to  a  certain  point,  and  thence  "  about  600  feet  into  depot 
No.  1 "  (a  parcel  of  land  belonging  to  the  company).  "  The  above 
described  line  is  the  centre  line  of  the  railroad,  and  is  traced  in  blue 
on  the  accompanying  plan.*'     The  plan  was  filed  with  the  location. 

V.  Mon-is  &  Essex  R.  R.  Co.,  9  N.  J.  Eq.  dover  r.  County  Comm're,  6  Gray  (Mass.), 

189  ;  Callendar  v.  PainesviUe,  &c.  R.  R.  693  ;  Mason  v.  Brooklyn  City,  &c.  R.  R. 

Co.,  11  Ohio  St.  616.     The  location  is  suf-  Co.,  85  Barb.  (N.  Y.)  878  ;  Quincy,  M.,  & 

ficient,  if  by  the  aid  of  maps  or  plans  of  P.  R.  R.  Co.,  64  Mo.  884 ;  Portland,  &c 

the  route  filed  with  the  location  the  loca-  R.  R.  Co.  v.  County  Comm're,  66  Me.  292  ; 

tion  can  be  determined  with  reasonable  Wilson  r.  Lynn,   119  Mass.  174 ;  Penn. 

certainty.     Grand  Junction  R.  R.  Co.  v.  R.  R.  Co.  v.  Brewer,  65  Penn.  St  818 ; 

Middlesex  Comm'rs,  14  Gray  (Mass.),  655  ;  Washington  Park  Comm're,  in  re,  62  N. 

Drury  v.  Midland  R.  R.  Co.,  127  Mass.  Y.  181. 

571.  «  Albany  R.  R.  Co.  r.  N.  Y.,  West 

1  Hazen  v.  Boston  k  Maine  R,  R.  Co.,  Shore,  &c.  R.  R.  Co.,  11  Abb.  (N.  Y.)  N. 

2  Gray  (Mass.),  574  ;  Pinkerton  v.  Boston  C.  886.     See  also  Converee  v.  Gd.  Rapids. 

k  Albany  R.   R.    Co.,    109   Mass.    627;  &c.  R.  R.  O).,  18  Mich.  459;  New  York 

Grand  Junction,  &c.  R.  R,  Co.  v.  County  &   Boston   R.  R.   Co.,  in  re,   62  Barb. 

Comm're,  14  Gray  (Mass.),  658  ;  Hunt  v,  (N.  Y.)  85. 

Smith,   9  Kan.   187 ;  Vail  v.   Morris  k         »  Central  Mills  v.  New  York  k  New 

'Essex  R.  R.  Co.,  9  N.  J.  Eq.  189 ;  An-  England  R.  R.,  127  Mass.  587. 
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The  blue  line  on  the  plan  extended  across  the  street  on  ^hich  depot 
No.  1  was  situated,  and  into  depot  No.  1  ;  but  a  measurement  of 
600  feet  according  to  the  plan  from  the  said  point  extended  into  said 
street,  but  not  quite  across  to  depot  No.  1.  The  location  defined 
its  width  as  far  as  the  street,  but  neither  the  location  nor  the  plan 
defined  it  any  farther.  It  was  held  that  the  location  did  not  cover 
any  part  of  depot  No.  1.^  Where  the  location  is  defective,  yet  if 
the  company  has  taken  possession  of  the  land,  and  the  owner  has 
acquiesced  therein,  this  will  cure  the  defect  and  give  certainty  to 
the  description  as  to  that  land.^ 

Where  a  railway  is  located   across  a  person's  land   by  license, 
such  license  carries  with  it  as  full  authority  to  do  all  necessary  acts 
for  the  construction   of  the  railway  as  would  have  been   derived 
from  a  condemnation  of  the  land.^    A  statute  which  ratifies  and 
confirms  the  location  of  a  railroad  illegally  made,  and  the  railroad 
as  actually  laid   out   and  constructed,  does   not  have  the  effect  of 
exempting  the  company  from  liability  for  injuries  caused  either  to 
private  or  public  rights  by  the  manner  in  which  they  have  con- 
structed  or  are  maintaining  part  of  the  road  at  the  time   of  its 
enactment*    After  the  road  is  located,  the  company  may  maintain 
actions  of  tort  against  any  person  for  an  unlawful  entry  thereon.* 
In  all  cases  where  a  railway  company  is  called  upon  to  justify  its 
entry  upon  lands,  the  burden  is  upon  it  to  show  that  the  road  is 
constructed,  and  the  acts  complained  of  were  done  within  its  loca- 
tion.*    After  the  lands  have  been  condemned,  the  records  of  the 
court  before  which  proceedings  are  required  to  be  brought  cannot 
be  impeached  collaterally,  and  are  conclusive  as  to  the  company's 
rights.^     But  a  land-owner  may  question  the  validity  of  a  location 

*  Pinkcrton  v.  Boeton  St  Albany  R.  R.  Morrison  v,  Bucksport,  Ac. R.  R.  Co. ,  67 Me. 
Co.,  109  Mass.  627.  853 ;  Bangor,  0.,  &  M.  R.  R.  Co.  v.  Smith, 

•  Duck  River,  &c  R.  R.  Co.  v,  Coch-  47  id.  84 ;  Troy  &  Boston  R.  R.  Co.  v. 
ranc,  8  Lea  (Tenn.),  478  ;  Drury  v.  Mid-  Potter,  42  Vt.  265. 

land  R.  R.  Co.,  127  Mass.  671 ;  Atchison,  »  New  York  &  Boston  R  R.  Co.,  in  re, 

kc.  R.  R.  Co.  r.  Mecklim,  28  Kan.  167  ;  62  Barb.  (N.  Y. )  85  ;  Crawfonlsville,  &c. 

Denver,  Ac  R.  R  Co.  «.  Cafion  City,  Ate.  R.  R.  Co.  v.  Wright,  6  Ind.  252 ;  Hazen 

R.  R.  Co.,  99  U.  a  463.  v.  Boston,  &c.  R.  R.  Co.,  2  Gray  (Mass.), 

8  Bsbcock  V.   Western  R.  R.   Co.,   9  674 ;  Atlantic.  &c.  R.  R.  Co.  v.  Sullivant, 

Met  (Mass.)  668.  6  Ohio  St.  276. 

*  Salem  p.  £a8tem  R.  R.  Co.,  98  Mass.  7  Galena,  &c.  R.  R.  Co.  v.  Pound,  22 
481 ;  Com.  t>.  Old  Colony,  &c  R  R.  Co.,  111.  899 ;  Clevfland,  &c.  R.  R.  Co.  r. 
1*  Gray  (Mass.),  98.  Speer,  ants ;  Western  Maryland  R.  R.  Co. 

•  Greenville,  &c.  R.  R  Co.  o.  Parttow,  v.  Patterson,  37  Md.  125  ;  Clevelnnd,  P., 
U  Rich.  (S.  C.)  237;  Conn.  &  Pass.  &  A.  R.  R  Co.  v,  Erie,  27  Penn.  St 
River  R  R.  Co.  v.  Hatton,  82  Y t  48  ;    880. 
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upon  his  own  land^^  or  he  may  dispute  a  location  which  is  void 
under  the  statute.^ 

Sec.  240.  How  Location  may  be  Lost  —  Mere  non-user  will  not 
defeat  or  impair  the  location,^  but  it  may  be  defeated  by  permitting 
another  company  to  take  the  land  and  actually  to  construct  its  road 
thereon.*  So  too  the  owner  of  the  fee  may  regain  the  title  by  an 
adverse  use  and  occupancy  thereof  for  the  requisite  statutory  period, 
where  its  conduct  has  been  such  as  to  indicate  its  intention  to 
abandon  the  whole  or  a  part  of  the  location.^  But  a  railway  com- 
pauy  has  no  power  or  right  to  grant  an  easement  of  a  footway,  for 
persons  to  walk  along  or  by  the  side  of  its  tracka  Therefore  there 
can  be  no  prescriptive  right  or  presumption  of  such  a  grant,  though 
the  appellants  and  others,  owning  houses  along  the  line  of  the 
appellee's  railway  for  twenty-five  years,  had  used  a  private  footway 
for  some  considerable  distance  over  the  lands  of  the  appellee,  along- 
side of,  or  between  the  tracks  of,  the  road,  from  the  houses  to  a 
public  highway.*  And  a  parol  license  granted  by  the  company  to 
persons  or  to  another  corporation  to  pass  over  the  location  or  to 
otherwise  use  it  is  revocable  at  any  time  J 

Sec.  241.  ConBtructlon  of  Worda  relating  to  Terminal  Pointa  of  a 
RaUway.  —  Where  the  words  "  commencing  at  or  near  the  city  of 
Schenectady,  and  running  thence  on  the  north  side  of  the  Mohawk 
River,"  etc.,  were  used  in  the  charter  of  the  Utica  and  Schenectady 
Railroad  Company,  it  was  held  that  it  was  thereby  authorized  to 
commence  its  railroad  at  some  point  on  the  north  side  of  the  river, 
near  the  city,  or  at  some  suitable  point  on  the  south  side  at  or 
vrithin  the  city,  and  then  to  cross  the  river  to  the  north  side  thereof, 
at  its  election,  —  the  middle  of  the  river  forming  the  north  bounds  of 
the  city.  The  right  to  build  a  bridge,  for  the  purpose  of  crossing 
the  river  with  their  railways,  was  therefore  granted  to  the  company 

1  Newton  v.  Agricultural  Branch  R.  R.         *  Chesapeake,  &c.  Canal  Co.  v.  Balti- 

Co.,  18  Gray  (Mass.),  27  ;  N.  Y.,  Housa-  more,  &c.  R.  R.  Co.,  4  G.  &  J.  (Md.)  1 ; 

tonic,  k  Northern  R.  R.  Co.  v.  Boston,  Coe  v.  N.  J.  Midland  R.  R.  Co.,  34  N.  J. 

Hartford,   &  Erie  R.  R.  Co.,  36  Conn.  Eq.  105. 
196.  *  Norton   «.   London,   &c.    Ry.    Co., 

«  N.  Y.,  Housatonic,  &c.  R.  R.  Co.  «.  L.  R.  13  Ch.  Div.  268. 
Boston,  Ac.  R.  R.  Co.,  anU,  •  Sapp  v.  Northern  Central  R.  R.  Co., 

»  Hestonville  M.  &  F.,  &c.  R.  R.  Co.  61  Md.  115. 
V.  Philadelphia,  89  Penn.  St.  210  ;  Bar-         '  Illinois  Central  R.  R.  Co.  v,  Godfrey, 

low  V,  Chicago,  &c.  R.  R.  Co.,  29  Iowa,  71  111.   500 ;  Pennsylvania  R.   R.  Co.  «. 

276 ;  Noll  v.  Dubuque,  &c.  R.  R.  Co.,  32  Jones,  50  Penn.  St.  417  ;  Heyl  v,  Phila- 

lowa,  66.  delphia,  &c.  R.  R.  Co.,  51  id.  469. 
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by  the  act  for  its  incorporation.^  So  where  a  railway  was  chartered, 
"  to  commence  at  some  convenient  point  in  the  city  of  Brooklyn, 
and  to  terminate  at  Newtown,  Queen's  county,  to  be  located  in 
King's  and  Queen's  counties,  and  its  length  to  be  about  twenty-five 
miles,"  —  there  being  both  a  town  and  village  of  the  name  of 
Newtown,  and  the  boundary  of  the  town  being  also  the  boundary  of 
the  city  of  Brooklyn,  it  was  held  that  the  natural  and  only  consistent 
construction  was,  to  regard  Newtown  as  the  village  of  that  name, 
and  thus  extend  the  railway  through  a  portion  of  both  counties 
named,  and  not  restrict  it  to  the  limits  of  the  city  of  Brooklyn.  It 
was  also  held  that  where  the  charter,  as  applied  to  the  route  indi- 
cated, defines  a  precise  line,  that  line  becomes  as  binding  upon  the 
company  as  if  it  formed  a  portion  of  the  charter  itself;  and  that 
where  a  map  is  filed  in  conformity  with  the  charter,  which  does  not 
embrace  the  entire  route  indicated  by  the  charter  as  applied  to  the 
subject-matter,  in  order  to  reconcile  the  apparent  conflict  the  map 
may  be  regarded  as  intended  to  give  only  a  portion  of  the  route  ;  or 
in  case  of  irreconcilable  conflict,  the  map  must  yield  to  the  express 
provisions  of  the  charter.^  Under  a  charter  which  fixes  the  termi- 
nus  of  a  railway  "  at  or  near  "  a  certain  point,  a  large  discretion  is 
conferred  upon  the  company  in  locating  their  road,  which  will  not 
be  controlled  by  the  courts,  unless  for  very  clear  excess,  or  where 
bad  faith  is  shown.  And  where  a  company  is  empowered  to  extend 
their  line  from  a  point  at  or  near  its  present  terminus,  "  in  Fall 
Eiver,  in  a  southerly  direction  to  the  line  of  Rhode  Island,"  a  loca- 
tion starting  from  a  point  on  the  line  2,475  feet  from  the  terminus 
was  held  authorized.'  The  words  "  beginning  from  and  running  to," 
and  the  words  "  beginning  or  ending  at,"  in  a  charter  are  held  to  be 
inclusive  ;  and  if  no  contrary  intent  is  shown  in  the  statute,  they 
authorize,  a  location  vrUhin  such  place.*    The   word  "along"  is 

1  Mohawk  Bridge  Co.   v.   Utica,  &o.  Hall,   01   U.  S.   842.     In  this  case  the 

R.  R.  Co.,  6  Paige  (N.  Y.),  554.  initial  point  of  the  Iowa  branch  of  the 

'  Mason  v.  Brooklyn  k  Newtown  R.  R.  Union  Pacific  Railroad  was  fixed  by  the 

Ca,  35  Barb.  (N.  Y.)  378.  act  of  Congress  of  July  1,  1862  (12  Stat., 

*  Fall  River  Iron  Works  v.  Old  Col-  489),  on  the  Iowa  bank  of  the  Missonri 
ony  k  Fall  River  K.  R.  Co.,  5  Allen  river.  The  order  of  the  president  of  the 
<Mass.)>  221.  But  see  Indianapolis,  &c.  United  States,  bearing  date  March  7, 
K.  B.  Co.  V.  Newson,  54  Ind.  121,  where  1864,  established  and  designated,  in  strict 
the  word  '*near"  in  a  location  was  held  conformity  to  law,  the  eastern  terminus  of 
80  indefinite  as  to  render  the  location  said  branch  at  a  point  on  the  western 
void  boundary  of  Iowa  east  of  and  opposite  a 

*  Farmers'T.  Co.  v.  Coventry,  10  Johns,  certain  point  in  the  territory  of  Nebraska. 
(N.  Y.)  889 ;  Union  Pacific  R.  B.  Co.  v.  The   bridge    constructed   by  the   Unian 
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lestrictive ;  consequently  a  charter  for  a  railway  "  along  *'  a  certain 
river  or  highway  authorizes  it  to  be  built  by  tlie  side  of  the  hver  3r 
highway^  bat  not  in  or  upon  its  bed.^ 

Sec.  242.  Estate  taken  by  Raflnray  Companies  nnder  Proceeding 
In  invitnm :  Uses  of :  Remedy  of  lAnd-owner  for  ^wrongful  Use.  — 
The  State  may  take,  or  authorize  the  taking,  of  the  fee  of  land,  or 
a  mere  easement^  at  its  discretion ;  and  the  question  as  to  whether 
it  authorized  the  taking  of  the  fee  or  only  an  easement  is  purely 
one  of  construction  for  the  courts,  to  be  determined  in  view  of  the 
language  used  in  the  act  giving  the  authority  to  take  it,  and  of  the 
purposes  for  which  it  was  taken.^    Where  the  State  itself  takes  land 

Pacific  B.  R.  Co.,  orer  the  Missouri  rirer,  prietors  of  I>ocks,  &c^  v.  Nashua,  &c.  R.  R. 

between  Omaha  and  Council   Bluffs,   in  Co.,  104  Mass.  1.    And  this  reversionaiy 

Iowa,  is  a  part  of  the  railroad.    The  com-  interest  is  always  regarded  in  assessing 

pany  was  authorized  to  build  it  only  for  damages  for  the  original  taking.    Alaliama 

the  uses  of  the  road,   and  is  bound  to  &  Fla.   R.  R  Co.  v.  Burkett,  42  Ala.  83. 

operate  and  run  the  whole  road,  including  Wbat  is  such  a  different  use  as  to  entitle 

the  bridge,   as  one  connected  and  con-  the  land-owner  to  set  up  this  reversionary 

tinnous  line.  interest,  ia  a  question  of  difficulty.    It  may 

1  Stevens  v.  Erie  R.  R.  Ca  21  N.  J.  be  asserted  where  an  attempt  is  made  to 

Eq.  259.  employ  land  taken  for  railroad  purposes 

*  Washington  Cemetery  v.  Coney  Isl-  for  private  manufacturing  enterprises. 
and,  &c.  R.  R.  Co.,  68  N.  Y.  691  ;  State  Proprietors  of  Locks,  kc.  v.  Nashua,  &c. 
V.  Rives,  5  Ired.  (N.  C.)  297  ;  Quimby  v.  R.  R.  Co.,  104  Mass.  1.  In  Hatch  v. 
Vt.  Central  R.  R  Co.,  23  N.  Y.  387 ;  Cinn.  &  Ind.  R.  R.  Co.,  18  Ohio  St  92, 
Heard  v.  Brooklyn,  60  N.  Y.  242.  Gene-  it  was  held  that  no  reversionary  right 
rally,  however,  the  charters  of  railroad  could  in  such  case  be  set  up,  the  land- 
companies  authorize  them  to  acquire  an  owner  being  only  entitled  to  recover  coni- 
easement  of  right  of  way  merely  in  the  pensation  for  the  additional  servitude  to 
lands  through  which  their  road  passes ;  which  his  land  is  subjected*  And  the 
but  it  ia  an  easement  in  perpetuity  if  the  same  rule  has  been  held  where  a  railroad 
corporation  continues  to  exist,  or  use  it  company,  having  duly  acquired  land  for 
for  railway  or  kindred  purposes.  Western  its  right  of  way,  fails  to  complete  its  road 
Pennsylvania  R.  R.  Co.  v.  Johnston,  69  within  the  time  specified  by  the  charter. 
Penn.  St.  290  ;  State  v.  Brown,  27  N.  J.  In  such  a  case  it  is  held  that  it  is  compe- 
L.  13 ;  Alabama  &  Fla.  R.  R.  Co.  v.  Bur-  tent  for  the  legislature  to  authorize  an- 
kett,  42  Ala.  88  ;  Eaton  v.  Boston,  Ac.  other  company  to  appropriate  the  right  of 
R  R  Co.,  51  N.  H.  504;  Heard  v.  way  and  build  the  roiid,  and  the  land-own- 
Brooklyn,  66  N.  Y.  242  ;  Blake  v.  Rich,  ers  will  be  entitled  to  no  additional  com- 
84  N.  H.  282  ;  Henry  v,  Dubuque  &  Pac.  pensation.  Noll  «.  Dubuque,  B.  &  M. 
R.  R.  Co.,  2  Iowa.  288  ;  Junction  R.  R.  R  R  Co.,  32  Iowa,  66.  And  the  same  is 
Co.  V.  Ruggles,  7  Ohio  St.  1  ;  Henry  v.  also  true  where  all  the  property  of  the 
Dubuque,  &c.  R.  R  Co.,  2  Iowa,  288.  It  company  is  sold,  together  with  its  fran- 
cannot  be  made  use  of  for  any  purposes  of  chises,  at  a  judicial  sale  ;  the  purchaser 
a  different  character  from  those  for  which  may  operate  the  road  without  making  any 
it  was  originally  taken,  —  Pittsburgh  &  farther  compen.sation  to  the  land-owners 
Jjake  Erie  R.  R.  Co.  r.  Bruce,  10  Am.  &  for  the  right  of  way.  Junction  R.  R  Co. 
Eng.  R.  R.  Cas.  1,  —  or  the  land  reverts  v.  Ruggles,  7  Ohio  St.  1  ;  Hatch  v.  Cin- 
to  the  original  owner,  and  he  may  bring  cinnati  k  Ind.  R  R.  Co.,  18  Ohio  St.  92. 
awiit  of  entry  to  enforce  his  rights.     Pro-  As  to  the  precise  interest  acquired  by  a 


SEC.  242.]    ESTATE  TAKEK  BY  BAILWAY  COMPANIES,  ETC.     765 

for  its  public  works,  whether  by  purchase  or  by  the  power  of  emi- 
nent domain,  it  is  treated  as  having  taken  the  fee,  and  the  land  does 
not  revert  to  the  former  owners  on  cessation  of  the  use  for  which  it 
was  taken.^  Thus,  where  land  was  taken  by  a  State  for  the  construc- 
tion of  a  canals  it  was  held  that  upon  payment  of  the  damages  assessed, 
the  title  became  absolute  in  the  State,  and  did  not  revert  to  the  origi- 
nal owner  upon  a  cesser  of  the  use  for  that  purpose,  or  upon  a  change 
being  made  in  the  course  of  the  canal,^  and  the  State  may  convey 
the  land  at  pleasure.^  So  also,  in  authorizing  the  taking  of  land 
for  public  purposes,  either  by  individuals  or  corporations,  it  may 
determine  the  nature  and  extent  of  the  estate  to  be  taken,^  or  it 
may  leave  it  discretionary  with  the  corporation  whether  to  take 
an  easement  or  the  fee ;  ^  and  the  question  as  to  the  character  of 
the  estate  authorized  to  be  taken  is  to  be  determined  more  in 
reference  to  the  nature  of  the  use  to  which  the  land  is  to  be  de- 
voted than  from  the  use  or  omission  of  technical  terms ;  and  either 
the  presence  or  absence  of  the  words  "  in  fee  simple  "  is  not  deci- 
sive of  the  character  of  the  estate,^  although  the  language  of  the 

railroad  company  where  it  condemns  a         *  Raleigh  &  O.  R.  R.  Co.  v.  Davis,  2 

light  of  way  over  lands,  there  is  some  dis-  D.  k  B.  (N.  C. )  451  ;  Water  Works  Co. 

erepancy  among  the  aathorities,  but  this  v,   Barkhart,   41    Ind.   864  ;    Malone  v. 

discrepancy  is  traceable  to  the  difference  in  Toledo,  28  Ohio  St.  648  ;  Brooklyn  Park 

the  provisions  of  the  statutes  under  which  Comm*rs  v.  Armstrong,  8  Lans.  (N.  Y.) 

the  lands  were  taken,  or  to  the  general  429 ;  affirmed,  45  N.  Y.  284 ;  Rexford  v. 

policy  adopted  in  the  different  States  rel-  Knight,  ante ;  Hayward  v.  New  York,  7 

ative  to  such  grants  where  the  statute  is  N.   Y.   814 ;    De    Varaigne   v.    Yox,    2 

not  specific.     As  a  rule  it  may  be  said  Blatchf.   (d.  S.  C.   C.)  95  ;   Dingley  v. 

that  the  company  acquires  no  greater  es-  Boston,  100  Mass.  544  ;  Heard  v.  Brook- 

tate  than  it  is  necessary  for  it  to  have  lyn,  60  N.  Y.  242  ;  Chase  v.  Sutton  Mfg. 

to  enable    it  properly  to   discharge   its  Co.,   4  Cush.   (Mass.)   152.      Cotton  v. 

duties  to  the  public,  and  the  land-owner  Boom  Co.,  22  Minn.  872 ;  Robinson  v, 

retains    aU    rights   except   those    which  Western  Penn.  R.  R.  Co.,  72  Penn.  St. 

would  necessarily  conflict  with  the  exer-  816 ;  Wyoming  Coal,  &c.  Co.  v.  Price,  81 

ciae  of  the  franchises  of  the  company.  Penn.  St.  156 ;   Nelson  v.  Fleming,  56 

Kansas  Central  R.  R.   Co.  v.   Allen,   22  Md.  810 ;  Mason  v.  Lake  Erie,  &c,  R.  R 

Kan.  285  ;  Chapin  v.  Sullivan  R.  R.  Co.,  Co.,  1  Fed.  Rep.  712  ;  Malone  v.  Toledo, 

39  N.  H.  564 ;  Henry  v.  Dubuque,  Ac.  84  Ohio  St.  541. 

R.  R.  Co.,  2  Iowa,  288  ;  Aldrich  v.  Drury,         »  Charleston,  &c.  R.  R.  Co.  v.  Blake, 

8  R.  I.  554.  12  Rich.  (S.  C.)  684. 

1  Rexford  v.  Knight,  11  N.  Y.  808  ;         •  Norton  v.  London,  Ac.  Ry.  Co.,  L.  R 

People  V,  Michigan  Southern  R.  R.  Co.,  8  13  Ch.  Div.  268  ;  Watson  v.  N.  Y.  Cen 

Mich.  496  ;  Haldeman  v.  Penn.  Central  tral  R.  R.  Co.,  0  N.  Y.  159 ;  New  Or 

E.  R.  Co.,  50  Penn.  St  425.  leans,  Ac.  R.  R.  Co.  v.  Gay,  81  La.  An 

s  Haldeman  V.  Pennsyl^aoiftH.  R.  Co.,  480;   Gardner  v,  Brookline,    127  Mass 

onto.  408  ;  Rexford  v.  Knight,  11  N.  Y.  808 

*  People  V.  Michigan  Southern  R.  R.  Holt  «.  Somenrille,  127  Mass.  858  ;  Ma 

Co.,  ante.  lone  v.  Toledo^  ante  ;  Boston  v,  Dingley, 
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act  has  an  important  bearing  upon  the  legislative  intent  in  this 
respect.  Thus,  in  a  New  York  case,^  the  city  was  authorized  by 
the  legislature  to  take  lands  for  the  purposes  of  a  public  park, 
and  the  act  provided  that  upon  payment  to  the  owners  of  the 
value  of  the  lands,  "  they  shall  vest  forever  in  the  city  of  Brook- 
lyn," and  it  was  held  that  the  city  took  a  fee  in  the  lands,  and 
might  sell  such  parts  thereof  as  were  not  needed  for  the  purposes 
of  the  park.  So  where,  for  the  purpose  of  enabling  a  city  to  abate 
a  nuisance,  and  for  the  preservation  of  the  public  health,  the 
legislature  autliorized  the  city  to  "  purchase  or  otherwise  take  the 
lands,"  it  was  held  that  the  fee  of  lands  taken  under  the  act 
vested  in  the  city.^  But  it  will  not  be  presumed  that  the  legis- 
lature intended  that  a  greater  estate  should  be  taken  than  is 
necessary  for  the  purposes  for  which  the  power  is  conferred.  Thus, 
where  a  city  was  authorized  to  take  lands  for  the  purposes  of  an 
avenue,  and  the  statute  provided  for  the  assessment  and  payment 
of  the  vahte  of  the  lands  taken,  it  was  held  that  the  fee  was  not 
taken,  because  not  necessary  for  the  purposes  for  which  the  lands 
were   taken.^     But   where   the  fee  is  taken,  no  right  of  reversion 

ante;  Hooker  r.  Utica,  &c.  Turnpike  Co.,  particular  use»      Under  the  law   author- 

12  Wend.  (X.  Y.)  371 ;  Bostock  v.  North  izing  taking  land  for  the  State  canals, 

Staffordshire  Ry.    Co. ,   4  £1.   &  B.  798  ;  payment  of  the  price  vests  the  fee  in  the 

People  1?.  White,  11  Barb.   (N.  Y. )  655.  people.   Brinckerhoff  v.  Wemple,  1  Wend. 

A  "right  of  ^-ay"  in  lands  in  its  legal  (N.  Y.)  470.     A  fee  maybe  taken  for  a 

flense,  in  reference  to  a  railway  is  a  mere  public  market  when  the  act  authorizes  it, 

easement  in  the  lands  of  others  obtained  and  the  municipality  may  sell  the  land 

by  lawful  condemnation  to  public  use,  or  after  the  use  ceases.      Heyward  v.  The 

by  purchase.     Williams  v.  Western  Union  Mayor,  11  N.  Y.  314.    In  the  act  author- 

R.  R.  Co.,  50  Wis.   71  ;  Kansas  Central  izing  the  taking  of   lands  for  Prospect 

R.  R.  Co.  V.  Allen,  22  Kan.  285.  park,  and  for  the  parade  ground,  a  fee  is 

^  Brooklyn     Park  Comm'rs    v.   Arm-  authorized  to  be  taken,  and  the  title  is  by 

strong,  ante.  the  act  impliedly  vested  in  the  city  of 

*  Dingley  v.  Boston,  ante.     So,  where  Brooklyn,    and    the    lands    taken    were 

a  city  was  authorized  to  purchase  or  take  charged  with  the  payment  of  the  bonds 

land  for  a  public  park,  it  was  held  that  it  issued  to  raise  money  to  pay  the  land-own - 

might  purchase  the  fee.     Holt  v.  Somer-  ers  therefor.     In  the  act  authorizing  the 

Tille,  127  Mass.  408.  taking  of  that  land  for  the  Kings  county 

'  Railway  Co.   v.  Davis,   2  D.  &.  B.  court  house,  on  payment  of  the  value  as 

(N.   C. )    467  ;    Washington  Cemetery  r.  appraised,  the  title  is  by  law  vested  in 

Prospect  Park  &  Coney  Lsland  R.  R.  Co.,  the  county  of  Kings.     I  find  no  instance 

7  Hun  (N.  Y.),  656;  affirmed  68  N.  Y.,  where  the  legislature  have  authorized  a 

691.     In  this  case  at  General  Term  the  fee  of  land  to  be  taken  for  a  public  use,* 

court  said  :    **  I  think  the  fee  was  not  where  the  title  has  not  by  the  act  vested 

taken.     No  fee  is  vested  by  the  act,  if  somewhere,  either  in  express  terms  or  by 

taken   from   the    owners.      There    is    no  necessary   implication.      The    avenue    is 

doubt  but  that  a  fee  may  be  taken  when  laid  out  as  a  public  road  or  street.     Un- 

the  lands  taken   are  designed  only  to  a  der  general  statutes  of  the  State,  lands  for 
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exists  in  the  original  owner  when  the  use  for  which  it  was  taken 
ceases.^     As  to  railroad  companies,  it  is  generally  held   in  this 

coantry  that  to  lands  taken  for  their  use  in  the  construction  of 
their  railroads  they  do  not,  in  the  absence  of  an  express  provision 
to  that  effect  in  their  charter,  take  the  fee,  but  only  an  easement 

highways  are  not  taken  in  fee,  but  an  with  any  preyioas  legislation  that  a  pub- 
easement  only  is  taken  for  the  purpose  of  lie  avenue  has  been  opened  and  built  at 
the  highway.  Adjoining  lands  are,  in  large  expense  by  the  adjoining  property 
eitiea,  assessed  for  benefits  for  opening  owners,  by  assessments  for  benefits,  so 
streets  for  public  use.  There  is  no  in-  that  a  private  railroad  corporation  might 
stance  of  the  legislature  authorizing  the  lay  its  track  thereon.  The  act  does  not, 
taking  of  land,  in  whole  or  in  part,  for  in  terms,  take  a  fee  or  vest  it  either  in 
the  benefit  of  a  private  railroad  corpora-  the  people,  the  city  of  Brooklyn  or  the 
tion,  and  assessing  back  on  adjacent  lands  connty  of  Rings.  The  language  of  the 
the  costs  of  the  improvement.  The  rail-  act,  as  to  the  assessment,  does  not  require 
road  law  expressly  forbids  a  commission,  a  fee.  The  purposes  of  the  taking  did  not 
appointed  to  assess  the  value  of  lands  require  a  fee.  I  think  for  these  reasons 
taken  for  railroad  purposes,  from  making  the  judgment  should  be  affirmed,  with 
any  allowance  or  deduction  on  account  of  costs."  Land  can  only  be  taken  for  the 
any  real  or  supposed  benefits  which  the  purpose  or  use  to  which  it  is  sought  to  be 
parties  in  interest  may  derive  from  the  appropriated.  Oregon  R.  R.  &  Nav.  Co. 
proposed  road.  Railroads  only  take  an  v.  Oregon  Real  Estate  Co.,  10  Oregon, 
easement  in  lands  taken  by  assessment  of  444. 

damages  under  the  law,  except  that  a  roil-  *  Water  Works  Co.  v.  Burkhart,  ante  ; 
road  company  is  authorized  to  acquire  Penn.  &  New  York  Canal  k  R.  R.  Co.  v. 
lands  for  passenger  and  freight  depots.  Billings,  94  Penn.  St.  40  ;  Mason  v.  Lake 
'Such  lands  shall  be  held  by  such  com-  Erie,  &c.  R.  R.  Co.,  1  Fed.  Rep.  712  ; 
p*ny  in  fee.*  (Laws  of  1854,  chap.  282,  Haldeman  ».  Penn.,  &c.  li.  R,  Co.,  60 
§17.)  The  only  argument  urged  for  hold-  Penn.  St.  425;  Wyoming  Coal  k  Trans- 
inga  fee  to  be  taken,  is  derived  from  the  portation  Co.  v.  Price,  81  Penn.  St.  156  ; 
wording  of  the  act  directing  the  commis-  Robinson  v.  Western  Penn.  R.  R.  Co.,  72 
sioners  to  assass  '  the  value  of  the  lands.'  id.  816  ;  Sweet  v.  Buffalo,  kc.  R.  R.  Co., 
In  the  case  of  highways,  'damages'  by  18  Hun  (N.  Y.),  643.  In  Minnesota,  un- 
reason of  laying  out  and  opening  the  road  der  the  general  railroad  law  of  1857,  **  an 
are  to  be  assessed.  In  the  case  of  rail-  absolute  estate  in  fee  simple"  was  con- 
roads,  it  is  '  the  compensation  which  ought  ferred.  Scott  v.  St.  Paul,  &c.  R.  R.  Co., 
justly  to  be  made  by  the  company  to  the  21  Minn.  322.  and  such  statutes  are  held 
ownerti  of  the  real  estate  appraised.*  In  to  be  constitutional  even  though  the  Con- 
the  act  in  question  the  direction  is  to  '  es-  stitution  only  confers  authority  to  grant  a 
timate  the  value  of  the  lands  and  prem-  "right  of  way,"  such  words  being  re- 
ises  required  to  be  tahen  for  said  avenus^  garded  as  merely  relating  to  the  purpose 
the  damages  to  be  sustained  by  any  person  for  which,  rather  than  to  the  estate  in,  the 
interested  therein,  by  reason  of  such  tak-  lands  taken.  Challis  v.  Atchison,  Topeka, 
ing,  and  the  benefits  which  will  be  de-  &  Sante  Fe  R.  R.  Co.,  16  Kan.  117.  In 
rived  by  the  owners  of  land  within  said  Kansas,  under  the  statute  of  1864,  an 
district  from  the  opening  of  said  avenue.'  absolute  fee  was  conferred.  Atchison, 
All  that  was  required  for  the  avenue  was  Topeka,  k  Santa  Fe  R.  R.  Co.  v.  Allen, 
an  easement,  and  that  is  all  the  legisla-  16  Kan.  117.  But  under  the  present  stat- 
tnre  intended  to  have  appraised  under  nte,  only  an  easement,  and  as  held  by  the 
this  clause.  This  construction  is  in  ac-  courts,  a  limited  easement  is  conferred. 
cordanoe  with  general  Illation  as  to  Kansas  Central  R.  R.  Co.  v.  Allen, 
■tnet  openings.    It  is  not  in  aooordanoe  Kan.  286,  81  Am.  Bep.  190. 


768                                           EMIKENT  DOMAIN.  [CHAP.  XIII. 

therein,  the  fee  remaining  in  the  owner  and  reverting  to  him  when 
the  use  thereof  for  such  purposes  ceases,^  and  its  interest  in  the 

^  Western  Penn.  B.  B.  Co.  v.  Johnston,  time  the  principle  was  adopted,  and  to 
59  Penn.  St  290  ;  Troy  &  Boston  R.  R.  which  it  had  reference.  But  if  the  nse 
Co.  V.  Potter,  42  Yt.  265  ;  Alabama,  &c  requisite  to  the  public  be  snch  an  one  as 
R.  R.  Co.  V,  Burkett,  42  Ala.  88  ;  Morris  requires  the  whole  thing,  the  same  prin- 
V.  Schallsville,  kc.  Turnpike  Co.,  6  Bush  ciple  which  gives  to  the  public  the  right 
(Ey.),  671 ;  Proprietors  of  IxKjks,  &c.  v.  to  any  use  gives  the  right  to  the  entire 
Nashua  k  Lowell  R.  R.  Co.,  104  Mass.  1,  nse,  upon  paying  adequate  compensation 
6  Am.  Rep.  181  ;  Beach  v.  Miller,  61  IlL  for  the  whole.  It  is  for  the  legislature  to 
206  ;  Eaton  v.  Boston,  Concord  k  Mon-  judge  in  cases  in  which  it  may  be  for  the 
treal  R.  R.  Co.,  61  N.  H.  604 ;  Albany,  public  interest  to  have  the  nse  of  private 
&c.  R.  R.  Co.  V,  Brownell,  24  N.  Y.  345  ;  property,  whether  in  fact  the  public  good 
Taylor  v.  New  York,  Ac.  R.  R.  Co.,  89  requires  the  property,  and  to  what  extent 
N.  J.  £q.  28 ;  Barlow  v.  McEinley,  24  From  the  great  cost  of  this  road  [a  rail- 
Iowa,  69  ;  Heard  v.  Brooklyn,  60  N.  Y.  way],  from  its  nature  and  supposed  util- 
242  ;  State  v.  Brown,  27  N.  J.  L.  18.  In  ity,  it  seems  to  be  contemplated  to  preserve 
Hill  V.  Western  Yermont  R.  R.  Co.,  82  it  perpetually,  or  for  a  great  and  indefinite 
Yt.  68,  it  was  held  that  the  company  had  period.  All  persons  are  excluded  from 
no  such  interest  in  the  land  as  could  be  going  on  it,  unless  in  the  vehicles  pro- 
levied  upon.  Quiniby  v,  Yermont  Cen-  vided  by  the  public  or  its  agents  ;  and  to 
tral  R.  R.  Co.,  28  Vt.  887  ;  Kellogg  v,  enforce  that  provision  and  adequately  pro- 
Malm,  50  Mo.  496.  In  Blake  v.  Rich,  tect  the  erections  from  injuries,  it  may  be 
34  N.  H.  285,  Fowler,  J.,  says  :  "Does  requisite  to  divest  the  property  out  of  in- 
the  railroad  corporation  acquire  any  dividuals."  Giesy  o.  Cincinnati,  W.  &Z. 
higher,  more  extensive,  and  more  exclusive  R.  R.  Co.,  4  Ohio  St.  808.  In  NicoU  v. 
right  ?••  (than  the  public  and  the  public  The  New  York  &  Erie  R.  R.  Co.,  12  N.  Y. 
authorities  gain  by  the  laying  out  of  such  128,  it  was  objected  that  because  by  the 
lands  as  a  public  highway. )  "A  careful  act  of  incorporation  there  was  given  to  the 
examination  of  the  various  statutes  author-  defendant  only  a  term  of  existence  of  fifty 
izing  the  taking  of  lands  for  railroads,  and  years,  therefore  the  grant  of  land  in  quea- 
a  comparison  of  the  language  with  that  of  tion,  which  was  a  piece  six  rods  in  width 
those  statutes  providing  for  the  taking  of  across  the  grantor^s  farm  for  the  site  of  tho 
land  for  highways,  satisfies  us  it  does  not ;  defendants'  railway,  should  be  deemed  to 
and  we  see  nothing  in  the  use  to  which  the  have  conveyed  an  estate  for  years,  not  in 
land  is  appropriated,  in  the  one  case  and  fee.  But  the  court  said  that  the  unsound- 
the  other,  requiring  the  same  phraseology  ness  of  that  position  was  easily  shown  ; 
to  be  differently  construed  in  the  two  that  it  was  never  yet  held  that  a  grant  in 
case^.  By  the  theory  as  well  as  the  letter  fee  in  express  terms  could  be  restricted  by 
of  the  law,  the  taking  in  both  cases  is  for  the  fact  tiiat  the  grantee  had  but  a  limited 
the  public  use,  and  that  use  is  no  more  term  of  existence.  And  "  it  is  erroneous 
inconsistent  with  the  continuance  of  the  to  say  that  an  estate  in  fee  cannot  be  fully 
fee  in  the  original  owner  in  the  case  of  a  enjoyed  by  a  natural  person,  or  by  a  cor- 
railroad  than  in  that  of  a  highway."  But  poration  of  limited  duration.  It  is  an  en- 
in  Railway  Co.  v.  Davis,  2  D^  &  B.  (N.  C. )  joyment  of  the  fee  to  posses  it,  and  to 
467,  RuFFiN,  C.  J.,  says  :  **  The  doctrine  have  the  full  control  of  it,  including  the 
of  the  common  law  is,  that  the  public  has  power  of  alienation  by  which  its  full 
only  an  easement  in  the  land  over  which  value  may  at  once  be  realized."  It  is  well 
a  road  passes,  and  that  the  right  of  soil  is  settled  that  corporations,  though  limited 
undisturbed  thereby.  The  reason  is,  that  in  their  duration,  may  purchase  and  hold 
ordinarily  the  interest  of  the  public  re-  a  fee,  and  they  may  sell  such  real  estate 
quires  no  more.  Every  beneficial  nse  is  whenever  they  shall  find  it  no  longer 
included  in  the  easement,  in  respect  at  necessary  or  convenient  2  Preston  on 
least  to  inch  highways  as  existed  at  the  Estates,  60.    Ebmt  says :  "  Corporations 
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laud  is  withdrawn.^    Bat  the  land  being  taken  for  a  specific  public 
use,  so  long  as  it  is  devoted  to  that  use,  there  is  no  abandonment, 

bare  a  fee-simple  for  the  purpose  of  aliena-  an  occupancy  as  is  necessary  to  give  this 
tion,  but  they  have  only  a  determinable  right  its  effect ;  and  this  interest  is  not 
fee  for   the  purpose  of  enjoyment.      On  the  subject  of  a  lien  or  a  sale  under  eze- 
the  dissolution  of  the  corporation,  the  re-  cution.     Western  Pennsylvania  R.  R.  Co. 
verter  is  to  the  original  grantor  or  his  v.  Johnston,  59  Penn.  St.  290.     There  is 
heirs ;  but  the  grantor  will  be  excluded  nothing  to  prevent  a  railroad  company, 
by  the  alienation  in  fee,  and  in  that  way  having  title  to  the  use  and  occupancy  of 
the  corporation  may  defeat  the  possibility  land  under  a  lease,  from  laying  down  rails 
of  a  reverter.     2  Kent,  282.     Large  sums  upon  it,  using  them,  etc.,  if  not  forbidden 
of  money  are  accordingly  expended    by  in  the  lease,  or  if  waste  be  not  committed 
railroad   comjianies  in  erecting  extensive  by  such  acts.     But  an  appropriation  of 
station  houses  and  depots,  and  by  banking  .the  property  for  the  uses  of  a  railroad,  un<* 
corporations  in  erecting  banking  houses,  der  the  power  granted  to  take  it  for  such 
because,  holding  the  land  in  fee,  they  may  a  purpose,  is  essentially  different  from  such 
be  able  to  reimburse  themselves  for  the  a  mere  use  during  the  term  of  a  lease.    In 
outlay  by  selling  the  fee  before  the  ter-  the  latter  case  no  title  is  acquired  to  the 
niination   of    their  corporate   existence."  easement,  and  the  rails  must  come  up  be- 
But  the  right  of  a  railway  company  to  the  fore  the  expiration  of  the  lease  ;  but  in 
exclusive  possession  of  the  land  taken  for  the  former  a  perpetual,  easement  or  right  of 
the  purposes  of  their  road  differs  very  es-  way  is  acquired.     In  one  case,  the  rent  is 
sentially  from  that  of  the  public  in  the  all  the  compensation  which  the  landlord 
land  taken  for  a  common  highway.     The  can  demand ;  in  the  other,  the  owner  is 
railway  company  must,  from  the  very  na-  entitled  to  compensation  or  security  for  it 
ture  of  their  operations,  in  order  to  the  before  his  right  of  property  can   be  in- 
security  of  their    passengers,    workmen,  vaded.     Ueise  v.  Pennsylvania  R  R.  Co., 
and  the  enjoyment  of  the  road,  have  the  62  Penn.  St.  67.      At  the  time  a  rail- 
right  at  all  times  to  the  exclusive  occu-  road  was  laid  upon  the  land  of  the  defend- 
pancy  of  the  land  taken,  and  to  exclude  ant,  it  was  not  intended   that  the  road 
all  concurrent  occupancy  by  the  former  should  be  merged  in  the  freehold.    The 
owners  in  any  mode  and  for  any  purpose,  road  was  built  solely  by  the  railroad  com- 
Jackson  v.  R.  &  B  R.  R.  Co.,  25  Vt.  150  ;  pany,  under  the  reasonable  belief  that  it 
Conn.  &  Pass.  Rivers  R.  R.  Co.  v.  Hoi-  had  a  free  right  of  way  under  the  license, 
ton,  32  Vt.  47.    In  Hazen  v.  Boston  &  M.  and  by  the  permission  of  the  owner  of  the 
R.  R.,    2  Gray,   580,  Thomas,  J.,  says  :  soil.     It  was  held  that  under  the  circum- 
"The  right  acquired  by  the  corporation  [a  stances  of  the  case,  the  rails  and  other 
railway  company],  though  technically  an  materials,  which  formed  a  part  of  the  rail- 
easement,  yet  requires  for  its  enjoyment  road,   were  trade    fixtures,   and    became 
a  use  of  the  land  permanent  in  its  na-  personalty,  liable  to  the  same  rules  of  law 
tare,    and  practically   exclusive."      Un-  that    govern    other    personal    property, 
der    the    Pennsylvania   general    raiboad*  Northern  Central  R.  R.   Co.   v.    Canton 
act  of  1849,  —conferring  the  right  to  sur-  Co.,  80  Md.  847.     A  telegraph  company, 
vey  and  locate  routes  for  railroads,   and  by  a  judgment  condemning  land  for  its 
to  enter,  &c.,  and  **  occupy  "  all  land  on  use  under  the  eminent  domain  act,  does 
which  its  railroad,  Ac.,  may  be  located,  not  acquire  the  fee  to  the  land,  or  the 
first  making  ample  compensation  to  the  right  to  use  it  for  any  other  purpose  than 
ownei   of  such  land,  —a  railroad  whose  to  erect  telegraph  poles  and  suspend  wires 
charter  is  founded  upon  the  act  has  an  upon  them,  and  maintain  and  repair  the 
easement  merely  upon  the  land  appropri-  same,  and  use  the  structure  for  telegraph 
ttcd,  a  right  of  way  or  passage,  with  such  purposes.    This  of  course  gives  the  com- 


1  Hastings  v.  B.  ft  M.  R.  R.  Co.»  88  Iowa.  816. 
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although  the  railway  has  been  sold,  or  by  process  of  law  has 
passed  into  the  hands  of  another  company ;  because  it  is  the  public 
use  for  which  the  land  is  taken,  and  so  long  as  it  is  used  for  rail- 
way purposes  it  is  immaterial  what  company  or  what  individuals 
operate  it.^  Indeed,  railways  are  leased,  consolidated,  and  sold,  quite 
commonly,  and  it  would  be  a  serious  emban^assment  to  railway 
enterprises  if  the  use  of  the  roadway  was  confined  exclusively  to 
the  company  for  whose  use  the  lands  were  originally  taken. 

The  title  acquired  is  an  easement,  but  it  is  an  easement  in  the 
nature  of  a  fee,  and  in  the  assessment  of  damages  no  difference  is 
made  because  of  the  reversionary  right,  but  dami^es  for  the  full 
value  of  the  land  are  given.^  Bui  the  nature  of  the  easement  taken 
is  practically  exclusive,  and  in  most  of  the  States  it  is  held  that  the 
company  is  entitled  to  the  exclusive  possession  of  the  roadway,  not 
only  as  against  the  public  generally,  but  also  as  against  the  owner ; 
as  the  possession  of  the  owner,  for  any  purpose  which  in  any  sense 
is  inconsistent  with  the  uses  for  which  the  lands  were  taken  would 
be  likely  to  be  detrimental  to  the  safety  of  the  travelling  public. 
The  company  being  held  up  to  the  highest  degree  of  diligence  in 
reference  to  the  safe  condition  of  its  road  and  appliances,  must  be 
allowed  to  exercise  its  own  discretion  as  to  the  uses  of  the  roadway ; 
and  common  justice,  as  well  as  common  prudence,  requires  that  they 
should  not  be  compelled  to  submit  to  dictatibn  or  interference  from 

pany  the  right  at  all  times  when  neces-  taken  for  their  roads  is  held  to  be  praeti- 

sary  to  construct  or  to  repair  the  line,  to  cally  equivalent  to  the  fee,  and  the  value 

enter  upon  the  strip  condemned,  doing  as  of   the    lands  taken  is    required    to    be 

little  damage  as  possible.     The  company  assessed.     Robbins  v.  St.  Paul,  22  Minn, 

cannot  cultivate  such  strip,  or  take  exclu-  286.    But  this  easement  is  only  of  a  right  of 

sive  possession  of  it,  or  enjoy  it  for  any  way,  or  passage,  with  such  occupancy  as 

other  purpose.    The  only  exclusive  right  is  necessary  to  give  effect  to  the  right,  and 

of  occupancy  the- company  acquires  is  the  it  is  not  the  subject  either  of  a  lien  or  a 

ground  oocupied  by  the  poles  erected  for  sale  upon  execution.  Western  Penn.  R.  R. 

telegraph  purposes.      Ijockie  v.   Mutual  Co.  v.  Johnston,  59  Penn.  St.  290.     But 

Union  Telegraph  Co.,  103  111.  401.  redundant  lands  taken  by  it,  in  fee  or 

*  Koll  V.  Dubuque,  &c.  R.  R.  Co.,  82  othei-wise,  are  held  to  be  subject  to  levy. 
Iowa,  66 ;  Henry  v,  Dubuque,  &c.  R.  R.  Plymouth  R.  R.  Co.  v.  Calwell,  89  Penn. 
Co.,  2  id.  208  ;  Pollard  v.  Maddox,  28  St  837.  And  a  canal  basin  was  held  in 
Ala,  821  ;  State  v.  Rives,  5  Ired.  (N.  C.)  the  last  case  not  to  be  a  legitimate  inci- 
207  ;  Junction  R.  R.  Co.  v.  Buggies,  7  dent  of  a  railway  franchise.  Town-lots 
Ohio  St.  1.  and  other  property  not  legitimately  in- 

*  Bemis  v.  Springfield,  122  Mass.  110  ;  cident  to  the  franchise,  will  not  pass  under 
Murray  «.  County  Comm'rs,  12  Met.  (Mass. )  a  mortgage  of  the  railway  and  its  franchises 
455.  In  Minnesota,  where  railroad  corpo-  unless  specifically  named.  Shamokin 
rations,  though  incorporated  for  a  limited  Valley  R.  R.  Co.  v,  Livermore,  47  Penn. 
period  only,  may  renew  their  incorpora-  St.  465. 

tion  indefinitely,  their  eaaement  in  lands 
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the  land-owner  in  this  respect,  except  in  so  far  as  is  provided  for  by 
the  express  provision  of  the  statute,^  or  as  was  evidently  contemplated 
when  the  lands  were  takea  If  a  railway  is  built  through  the  centre 
of  a  farm,  dividing  one  part  from  the  other,  and  all  means  of  access 
thereto  is  cut  oif  except  by  crossing  the  railway,  and  the  statute 
makes  no  provision  for  farm  crossings,  and  only  an  easement  in  the 
land  is  taken  by  the  railway  company,  it  is  hardly  reasonable  to 
presume  that  the  damages  awarded  to  the  land-owner  were  intended 
to  compensate  him  for  the  land  from  which  he  is  thus  shut  off. 
Such  a  presumption  is  unwarrantable  and  unreasonable,  and  it  is 
believed  that  the  land-owner  has  a  right  to  cross  the  track  or  to  go 
under  it,  at  reasonable  times  and  in  such  a  manner  as  not  to  inter- 
fere with  the  operation  of  the  trains  upon  the  railway,  when  a  ne- 
cessity therefor  exists,  to  get  to  and  from  the  other  portion  of  his  farm 
with  his  crops  and  for  usual  farming  purposes.^     But  where  the  stat- 

^  Jackson  v.  Rutland  &  Burlington  passway  that  enabled  him  to  get  from  one 
R.  R.  Co.,  25  Vt  150 ;  Cordell  v,  N.  Y.  side  of  his  fann  to  the  other,  without 
Central  R.  R.  Co.,  70  N.  Y.  119  ;  Jnnc-  crossing  said  railroad  ;  and  the  defendants 
tion  R.  R.  Ca  v.  Philadelphia,  88  Penn.  requested  the  court  to  instruct  the  jury 
St.  875  ;  Troy  &  Boston  R.  R.  Co.  v.  that  they  had  the  exclusive  right  to  the 
Potter,  42  Vt.  465 ;  Disbrow  v.  Chicago  use  and  occupancy  of  their  railroad  track, 
&  Northwestern  R.  R.  Co.,  70  IlL  246 ;  through  the  lands  of  the  plaintiff,  and 
Taylor  v,  N.  Y.  &  Long  Island  R.  R.  Co.,  if  they  were  in  the  ordinary  and  proper 
88  N.  J.  L.  28  ;  Norton  o.  London,  &c.  use  of  the  railway,  when  the  cow  was 
Ry.  Co.,  L.  R.  13  Ch.  Div.  268 ;  Curtis  killed,  and  the  cow  was  trespassing  upon 
V.  Eastern  R.  R.  Co.,  14  Allen  (Mass.),  the  track,  the  defendants  were  not  liable 
65.  In  Prcsbrey  v.  Old  Colony  R.  R.  Co.,  unless  they  were  guilty  of  gross  and  wilful 
103  Mass.  1,  it  was  held  that  in  assessing  neglect,  and  that  the  plaintiff,  in  pemiit- 
the  damages  to  land  for  the  location  of  a  ting  his  cow  to  stray  or  stand  upon  the 
railway  across  it,  they  must  be  assessed  track,  as  claimed  to  have  been  proved  by 
upon  the  basis  that  the  land-owner  has  no  the  plaintiff,  was  a  trespasser  against  the 
right  to  cross  the  railroad  to  get  to  and  defendants ;  but  the  court  instnicted  the 
from  a  portion  of  his  estate  detached  from  jury  that  the  defendants  held  their  ease- 
bis  estate  by  such  location,  unless  the  inent  subject  to  the  plaintiff's  right  to 
railroad  company  has  secured  him  such  cross  and  recross,  to  and  from  the  different 
a  right  under  the  provisions  of  the  statutt*.  sections  of  his  farm  separated  by  the 
Aldrich  r.  Drury,  SRI.  554 ;  Jefferson-  road,  provided  the  same  was  reasonably 
ville,  &c.  R.  R.  Co.  v.  Goldsmith,  47  Ind.  exercised  ;  that  it  was  their  duty  to  ascer- 
43 ;  Ilatch  v.  Cincinnati,  Ac.  R.  R.  Co.,  tain  if  either  paity  had  been  guilty  of 
18  Ohio  St.  92;  Pittsburgh,  Ft.  Wayne,  negligence;  if  the  plaintiff  saw  his  cow  on 
kc.  R.  R.  Co.  V.  Bin'^ham,  29  id.  364 ;  the  railroad  track,  about  the  time  when 
Lake  Superior,  &c.  R.  R.  Co.  v.  Grove,  the  train  ordinarily  passed  the  road  at 
17  Minn.  822 ;  Burnett  v,  N.  &  C.  R.  R.  that  place,  or  if  his  cattle  were  turned 
Co.,  4  Sneed  (Tenn.),  528.  ui)on  land  adjoining  the  railroad  track,  and 

*  In  Housatonic  R.  R.  Co.  v.  Water-  were  loitering  along  near  the  track,  such 

bury,  23  Conn.  100,  the  defendant  rail-  facts  might    be    evidence    of   negligence 

road  crossed  the  plaintiff's  road,  dividing  which  it  was  proper  for  them  to  consider. 

it  into  two  parts,  and  it  did  not  appear  It  was  held  that  such  instructions  were 

that  there  was  any  highway  or  ordinary  correct.     Kansas   Central  R.   R.  Co.   v. 
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ute  makes  provision  for  farm  crossings,  and  provides  a  method  by 
which  a  land-owner  may  procure  the  establishment  of  one,  he  has  no 

Allen,  22  Kan.  285 ;  31  Am.  Rep.  190.  him   any  right  or  privilege  to  crofls  the 
It  seems  to  us  that  the  views  advanced  road  under  or  over  the  road.     Other  wit- 
in  this  case  by  Horton,  C.  J.,  correctly  nesses  were  called  as  to  the  damages,  who 
state  the  rule  in  cases  where  the  fee  to  gave  their  opinions — some  of  them  much 
the  land  is  not  taken.     He  said  :  "  As  to  above  that  of  the  plaintiff,  and  some  of 
the  right  of  the  company  and  the  plaintiff  them  much  below  it ;  and  upon  the  testi- 
to  the  strip  of  land  taken  and  appropriated  mony  so  given,  it  became  a  question  of 
by  the  company,  —  after  the  strip  of  land  imi)ortance,  as  affecting  the  damages  to  be 
is  appropriated,  the  exclusive  use  of  it  assessed,  whether,  under  the  appropriation 
vests    in  the  company.    No  legal  right  made,  as  shown  by  this  proceeding,  the 
or  privilege  to  cross  .over  or  under  it  is  re-  railway  company  had  the  right  to  the  ex- 
served  or  left  to  the  plaintiff.     The  com-  elusive  possession  of  the  right  of  way  ap- 
pany  has  a  perfect  right  to  fence  up  its  road,  propriated,  and  to  prevent  the  owner  of 
except  at  public  highways  or  public  cross-  the  farm  from  passing  under  or  over  the 
ings.     In   this  respect  the  right  of  the  said  railroad  with  his  teams  or  his  stock, 
company  differs  materially  from  the  rights  To  decide  the  question  involved,  it  be- 
of  the  public  in  land  taken  for  a  common  comes  necessary  to  determine  the  nature 
highway.     The  railway  company,  the  de-  and  extent  of  the  interest  which  railroad 
fendant,  must,  from  the  very  nature  of  its  companies  acquire  in  lands  obtained  by 
operations,  for  the  security  of  its  trains,  condemnation  proceedings,  under  the  law 
its  passengers,  and   its  employes,  and  its  of  1868  and  the  amendments  of    1870. 
free  use  of  its  road,  have  the  right  at  all  Section  84,  ch.  23,  Laws  of  1868,  provides 
times  to  the  exclusive  occupancy  of  the  that  the  perpetual  use  of  the  land  con- 
land  taken,  and  to  exclude  all  concurrent  dcmned  shall  vest  in  the  railroad  company 
occupancy  by  the  plaintiff  in  any  mode  to  which  it  is  appropriated  for  the  use  of 
and  for  any  purpose.     From  the  record  it  the  railroad.     The  law  of  1864  provided 
is  shown  that  the  plaintiff  testified  that  that  a  title  in  fee  simple  might  be  acquired 
the  farm  was  worth  twenty  dollars  per  by  railroad  companies  by  virtue  of  their 
acre  before  the  construction  of  the  railroad  compulsory  powers  in  taking  land.    Under 
across  it,  and  fifteen  dollars  per  acre  after  the  law  of  1868,  a  mere  easement  only  is 
its  construction.     He  also  testified  that  granted ;  under  the  old  law  of  1864,  an 
there  were  two  drains  crossed  by  the  road  absolute  title  could  be   secured.      Some 
on  his  land,  one  near  the  easterly  entrance  reason  must  have  existed  in  the  minds  of 
to  the  land,  and  one  near  the  centre  of  the  the  law-makers  for  the  change  which  has 
land  ;  that  the  railroad  company  had  filled  been  made  in  the  statute,  and  we  have  no 
up  the  eastern  one,  and  made  a  trestle-  right  to  extend  by  judicial   construction 
work  over  the  one  near  the  centre  ;  that  an  easement  into  an  absolute  title.     There 
the  one  near  the  centre  of  the  fami  was  is  a  wide    difference  between    the    two. 
deep  enough   below  the  railroad  trestle-  Under  an  absolute  title  in  fee  simple,  the 
work  for  stock  to  pass  under  the  road,  by  owner  of  the  soil  owns  from  the  centre 
making  a  little  expenditure,  but  that  the  of  the  earth  up  to  the  sky.    An  easement 
railroad  company  had  not  prepared  it  for  merely  gives  to  a  railioad  company  a  right 
such  purpose,  nor  given  him  any  right  of  of  way  in  the  land,  that  is,  the  right  to 
way  under  or  over  said  road  ;  that  the  use  the  land  for  its  purposes.     This  in- 
road cut  off  a  imrt  of  his  faim  from  Elk  eludes  the  right  to  employ  the  land  taken 
creek,  and  left  him  without  access  to  it  for  for  the  purposes  of  constructing,  maintain- 
his  stock  from  the  main  part  of  his  farm  ;  ing    and    operating   a    railroad   thereon, 
that  he  had  crossed  the  road  with  his  Under  this  right  the  company  has  the  free 
teams  and  hauled  a  part  of  his  crop  across  and  perfect  use  of  the  surface  of  the  land, 
it  the  present  season,  and  stacked  it  on  the  so  far  as  necessary  for  all  its  purposes,  and 
south  side  of  the  railroad  near  the  creek,  the  right  to  use  as  much  above  and  below 
and  that  the  railroad  com^mny  never  gave  the    surface   as  may  be    needed.      This 
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Tigbt  to  cross  the  track  with  his  teams  where  no  crossing  is  estab- 
lished.^    Nor  has  he  any  right  to  the  possession  of  any  part  of  the 

woald  include  the  right  to  tunnel  the  assigns,  for  railroad  purposes.  The  de- 
land,  to  cut  embanknieuts,  to  grade  and  fendaut  in  error  had  no  legal  right  or 
make  ixxid-beds,  to  operate  and  maintain  privilege  to  cross  over  or  under  the  road 
a  railroad  with  one  or  more  lines  of  track  so  as  to  interfere  with  the  use  of  the  prop- 
with  proper  stations,  depots,  tum>outs,  erty  for  thobe  purposes.  Tlie  company 
and  all  other  appurtenances  of  a  railroad,  had  a  perfect  right  to  fence  up  its  road 
The  former  proprietor  of  the  soil  still  except  at  public  highways  or  public  cross- 
retains  the  fee  of  the  land  and  his  right  to  ings.  In  the  use  of  the  land  the  railroad 
the  I  land  for  every  purpase  not  incompat-  company  had  the  paramount  right,  but 
ible  with  the  rights  of  the  railroad  com-  the  defeudant  in  error  had  also  the  right 
pany.  Uixin  the  discontinuance  or  aban-  to  the  land  for  every  purposie  not  incom- 
donment  of  the  right  of  way  the  entire  and  patible  with  the  rights  of  the  road.  If 
exclusive  property  and  right  of  enjoyment  the  railroad  company  required  exclusive 
revest  in  the  proprietor  of  the  soiL  After  occupancy  of  the  land  taken  for  the  use 
the  condemnation  and  payment  of  dam-  of  its  railroad,  on  account  of  the  nature  of 
ages,  the  soil  and  freehold  belong  to  the  its  operations,  or  for  the  security  of  its 
owner  of  the  land  subject  to  the  easement  trains,  its  passengers,  or  its  employes,  it 
or  incumbrance  ;  and  such  land-owner  has  was  entitled  to  such  occujiancy.  On  the 
the  right  t4>  the  use  of  the  condemned  other  hand,  if  the  company  had  built  its 
property,  provided  such  use  does  not  inter-  bridges  and  trestle-work  so  high  in  places 
fere  with  the  use  of  the  property  for  rail-  as  to  allow  the  free  passage  of  stock  or 
road  purposes.  In  some  cases  the  right  teams  under  the  road,  and  their  entry  and 
of  the  owner  of  the  soil  would  practically  passage  were  of  no  detriment  to  the  rail- 
not  amount  to  anything,  because  the  pur*  road,  and  in  no  way  interfered  with  use 
poses  of  a  railroad  company  might  require  of  the  land  for  the  purposes  of  the  rail- 
the  use  of  all  the  land  taken  to  such  a  de-  road,  the  defendant  in  error,  as  the  land- 
gree  as  to  forbid  the  owner  from  any  bene-  owner,  had  the  right  to  enter  upon  such 
fit  whatever.  The  paramount  right  is  land  and  pass  under  such  bridges  or  trestle- 
with  the  railroad  company,  and  the  land-  work  with  his  teams  and  stock,  without 
owner  can  do  nothing  which  will  interfere  being  a  trespasser.  He  had  also  the  right 
with  the  safety  of  its  road,  appurtenances,  to  widen  the  drain  or  passage  under  the 
trains,  passengera,  or  workmen.  With  trestle-work,  if  this  in  no  way  interfered 
these  views  of  the  interest  which  railroad  with  the  rights  of  the  railway  company. 
companies  acquire  in  lands  obtained  by  The  trial  court  followed  the  authority  of 
condemnation  proceedings,  it  is  evident  Jackson  v.  Railroad  Company,  25  Vt,  150, 
that  the  court  erred  in  instructing  the  but  that  is  an  exceptional  case.  It  goes 
jury  that  *  no  legal  right  or  privilege  to  too  far.  It  transfera  an  easement  into  an 
cross  over  or  under  [the  railroad]  is  re-  absolute  title.  It  announces,  as  a  matter 
served  or  left  to  the  plain tiflF'  (defendant  of  law,  that  a  railroad  company  has  the 
in  error).  Under  this  instruction  the  land-  right  at  all  times  to  the  exclusive  occu- 
owner  could  not  erect  a  suspension  bridge  pancy  of  the  land  condemned  for  its  pur- 
over  the  road,  or  float  in  a  balloon  over  it  poses,  and  excludes  all  concurrent  occu- 
in  the  air,  or  even  dig  coal  or  mine  min-  pancy  by  the  land-owner  in  any  mode  or 
erals  or  quarry  rock  in  the  bowels  of  the  for  any  purposes.  We  are  unwilling  to 
earth  beneath  the  road-bed.  Tlie  law  is  approve  that  doctrine.  It  is  our  opin- 
otherwise.  After  the  strip  of  land  was  ion  that  it  is  a  question  of  fact,  not  of  law, 
appropriated  to  the  plaintiff  in  error,  the  whether  the  necessities  of  the  railroad 
perpetual  use  of  the  land  vested  in  the  demand  exclusive  occupancy  for  its  pur- 
railway    company,    its    successora    and  poses,  and  what  use  of  the  property  by  the 


1  Conn,  k  Pass.  River  R.  R.  Co.  v.  Holton,  32  Tt.  43. 
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roadway,  or  to  the  use  of  it  for  the  purposes  of  cultivation,  nor  can  he 
enter  thereon  to  take  away  the  herbage  growing  thereon,  nor  use  any 
portion  of  the  roadway  for  any  purpose  whatever  that  in  the  least  de- 
gree endangers  or  embarrasses  its  use  for  any  pui-pose  to  which  the 
railway  company  has  appropriated  it.^  Thus,  in  the  Vermont  case 
cited  in  the  last  note,  it  was  held  that  the  owner  could  not  enter  upon 
the  land  with  teams  to  remove  turf  therefrom,  the  effect  being  to  in- 
crease the  danger  of  cattle  getting  upon  the  roadway,  and  the  dust  by 
the  passage  of  the  cars  after  the  sward  is  removed  from  the  side  of 
the  tracks.  Besides,  the  removal  of  the  turf  would  tend  to  weaken 
the  embankment,  by  exposing  the  soil  to  the  wash  of  rains,  etc.  In 
some  of  the  cases  it  is  said  that  the  owner  of  the  land  is  entitled  to 
the  wood  and  timber  and  the  stone  and  minerals  upon  the  land,  except 
in  so  far  as  they  are  necessary  to  construct  or  repair  the  road.*  But 
the  value  of  this  ownership  is  practically  worthless,  for  the  reason 
that  without  the  assent  of  the  company  the  owner  has  no  right  to 
cut  the  timber,  or  to  enter  to  mine,  quarry,  or  remove  the  stone,  as 
it  is  evident  that  either  of  these  acts  would  seriously  embarrass  and 

owner  is  a  detriment  to  or  interference  was  no  testimony  as  to  the  uses  to  which 
i¥ith  the  rights  of  the  road.  Again,  this  the  railway  company  put  the  land,  or  the 
authority  is  in  conflict  with  the  majority  of  actual  extent  of  its  use,  and  the  court  in- 
cases, and  if  adopted  as  the  law  iu  this  structs  the  jury  that  tiie  fee  simple  re- 
State,  now  so  sparsely  settled,  and  where  mains  in  the  land-owner,  subject  to  the 
in  many  of  the  frontier  counties  but  a  uses  of  the  company  for  the  puqioses 
single  track  is  necessary,  and  public  higli-  of  the  railway,  that  it  was  not  error 
ways  and  public  crossings  are  at  great  dis-  for  the  court  to  specifically  instruct 
tances  from  each  other,  would  work  severe  them  "  that  he  has  the  right  to 
hardship  and  injustice.  Blake  v.  Rich,  every  use  of  it  which  can  be  made  without 
34  N.  H.  282  ;  Wash,  on  Easements,  159,  interfering  with  the  operation  of  the  road, 
214;  Lance's  Appeal,  55  Penn.  St.  16;  and  to  all  grass  and  other  vegetation  which 
Evans  v.  Haefner,  29  Mo.  141  ;  Alabama,  shall  grow  thereon."  The  land-owner  can- 
&c.  R.  R.  Co.  17.  Burkett,  42  Ala.  83;  1  not  depasture  his  cattle  upon  the  roadway. 
Red.  on  Railw.  247  ;  N.  Y.  Central  R.  R.  Jackson  v.  Rutland,  &c.  R.  R  Co.,  aTite  ; 
Co.  r.  Kip»  46  N.  Y.  646  ;  Cemetery  v.  Chicago  R.  R.  Co.  v.  Patchin,  16  111.  198. 
P.  P.  &  C,  I.  R.  R.  Co.,  68  id.  691.  The  The  company  acquires  an  estate  in 
direction  to  the  jnry  by  the  court  below,  severalty  and  not  one  in  common  with 
inconsistent  with  this  opinion,  being  erro-  the  owner.  Weston  v,  Foster,  7  Met 
neous,  the  judgment  is  reversed  and  the  (Mass.)  297. 

cause  remanded  for  new  trial."  The  land-  «  ohapin  r.  Sullivan  R.  R.  Co.,  39 
owner  may  lay  pipes  under  the  roadway  N.  H.  664  ;  Preston  v.  Dubuque,  Ac. 
when  he  can  do  so  without  injury  to  the  R.  R.  Co.,  11  Iowa,  16 ;  Baker  v.  John- 
road.  Hasson  v.  Oil  Creek,  &c.  R.  R.  son,  2  Hill  (N.  Y.),  842.  The  right  of 
Co.,  8  Phila.  (Penn.)  656.  the  company  to  use  the  timber  and  ma- 
1  Conn.  &  Pass.  River  R.  R.  Co.  v.  terials  upon  the  land  condemned,  in  the 
Holton,  32  Vt.  43,  In  Leavenworth,  construction  of  its  road  is  recognized  in  all 
Topeka,  &  8.  W.  R.  R.  Co.  v,  Paul,  28  the  cases.  Taylor  v.  N.  Y.  &  Long 
Kan.  816,  the  court  held  that  where  there  Branch  R.  R.  Co.,  38  N.  J.  L.  28. 
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endanger  the  operations  of  the  company,  besides  interfering  with  its 
right  to  use  such  timber  in  tlie  repair  of  the  road ;  and  an  entry  with- 
out its  assent  for  any  such  purpose  would  be  a  trespass  for  which 
the  company  may  maintain  an  action  at  law,^  and  against  which  a 
court  of  equity  would  undoubtedly  enjoin  the  land-owner,  upon  a  bill 
brought  by  the  company*     But  if  the  company  cuts  the  timber,  and 
does  not  need  it  for  the  purposes  of  consti*uction,  the  owner  of  the 
land  is  entitled  to  that  which  is  not  used  in  the  legitimate  purposes 
of  construction  ;  and  if  the  company  should  use  it  for  auy  other  pur- 
pose, or  should  sell  it,  it  would  be  liable  to  the  owner  for  its  value ; 
and  if  upon  demand,  it  should  refuse  to  permit  the  owner  to  take  it 
away,  it  might  be  made  liable  in  trover  therefor  ;2  and  the  owner  may 
justify  an  entry  upon  the  roadway  to  take  it  away,  but  not  to  cut 
it.     The  same  rule  would  also  prevail  as  to  other  materials.^     The 
minerals  in  the  land  belong  to  the  land-owner,  and  he  may  take 
them  away  if  he  can  do  so  without  endangering  the  railway^     But 
he  cannot  mine  under  the  railway  so  as  to  destroy  its  subjacent 
support.     But  in  Eugland  it  is  held  that  when  a  railway  company 
has  compulsorily  purchased  land  with  mines  and  minerals  subjacent 
thereto,  and  subsequently  sells  a  portion  thereof  as  superfluous  land, 
the  purchaser  from  the  railway  company  does  not  acquire  the  right 
of  subjacent  support  for  his  surface  as  against  the  owner  of  the 
mines  and  minerals,  and  therefore  cannot  maintain  an  action  for 
damages  against  the  mine-owner  for  so  working  his  mines  as  to 
cause  injury  to  the  surface  and  the  buildings  erected  thereon.^    But 
as  to  the  railway  itself,  the  rule  would  be  otherwise,  and  the  mine- 
owner  would  be  liable  for  the  withdrawal  of  the  subjacent  support 
therefrom  so  as  to  injure  or  endanger  it.^    The  principle  upon  which 
this  doctrine  rests,  as  well  as  the  doctrine  itself,  is  illustrated  in  a 
recent  case  ^  in  which,  in  an  action  by  the  owner  of  an  aqueduct 

^  Conn.  &  Pass.   River  R.  R.  Co.  v,  poses  of  their  road.     Brainord  v.  Clapp, 

Hoi  ton,  ante  ;  North  Penn.  R.  R.  Co.  v.  10  Gush.  (Mass.)  6. 

Keham.  49  Penn.  St.  101.     The  proprie-  ■  Preston  v,  Dubuqne  R.  R.  Co.,   11 

ton  of  a  railroad  have  a  right  to  cut  the  Iowa,    15  ;    Taylor    v.    N.    Y.   k    Long 

trees  g^wing  on  the  strip  of  land  which  Branch  R.  R.  Co.,  39  N.  J.  L.  28. 

they  have  taken  for  their  road,  whether  '  Id. 

such    trees  are   for  shade,   ornament,   or  *  Hasson  v.  Oil  Creek  R.  R.  Co.,  8 

fruit,  and  whether  such  cutting  he  at  the  Phila.  (Penn.)  556. 

time  of  laying  out  their  track  or  after-  ^  Pountuey  v,  Clayton,  49  L.  T.  Rep. 

wards ;  and  there  is  no  burden  of  proof  on  (k.  s.)  283. 

such  proprietors  to  show,  in  their  justifi-  •  Hajtson  v.  Oil  Creek  R.  R.  Co.,  anU. 

cation,  that  the  trees  are  cut  for  the  pur-  ^  Rockland  Water  Co.   v,  Tillson,  75 

Me.—. 
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against  the  land-owner  for  damages  caused  by  the  working  of  a  lime 
quarry,  it  was  held  that  in  regai-d  to  an  aqueduct  as  in  regard  to  a 
way,  the  owner  of  the  easement  may  peaceably  pursue  his  right 
against  any  obstructions  which  the  land-owner  throws  in  the  way  of 
its  enjoyment.  If  the  blasting  in  the  quarry  undermines  the  aque- 
duct, he  may  adopt  new  means  of  supporting  it  in  its  place ;  and  if 
a  broader  base  for  the  new  support  than  the  width  of  the  original 
location  of  the  aqueduct  has  been  rendered  necessary  by  the  blasting, 
it  is  not  a  trespass  upon  the  owner  of  the  soil  to  use  his  land  for 
that  purpose.  The  aqueduct  has  the  right  of  support  in  the 
land,  and  if  the  blasting  under  it  within  the  limits  of  the  location 
by  the  land-owner  deprives  it  of  its  former  support,  the  right  still 
remains,  and  its  enjoyment  may  be  reclaimed  with  the  incidents 
which  necessarily  go  along  with  it.  It  was  also  held  that  the 
defendant  was  liable  for  injury  done  to  the  aqueduct,  whether  the 
working  of  the  quarry  was  negligent  or  not ;  but  that  the  defendant 
was  not  liable  in  such  a  case  for  injuries  occasioned  by  the  acts 
of  his  grantees,  although  holding  the  quarry  under  his  warranty 
deed. 

The  materials  within  the  limits  of  the  land  taken  may  be  used  by 
the  company  in  the  construction  of  the  road,  but  they  cannot  be  sold 
by  it;^  and  materials  may  be  taken  from  one  part  of  the  road  to  be 
used  in  the  construction  of  another  part  of  it.^  Of  course,  where  the 
fee  of  the  land  is  taken,  the  entire  property  in  the  soil  and  all  that 
is  upon  or  under  it  belongs  to  the  company.  A  telegraph  line  upon 
the  right  is  an  encroachment  upon  the  exclusive  possession  of  a  rail- 
way company,  and  the  damages  for  the  use  of  the  right  of  way  for 

1  AMrich  V.  Drnry,  8  R.  I.  454  ;  Tay-  agents,  seryants,  and  persona  employed  by 

lor  V.  N.  Y.  k  Long  Branch  R.  B.  Co.,  the    company,   and  to  the  safe    passage 

ante.     In   Brainard  v.   Clapp,  10  Cash,  of  trayellers  on  and  across  highways  and 

(Mass.)  574,  Shaw,  C.  J.,  says:  "The  roads  connected  with  it,  and  which  can 

railroad  company  are  authorized  to  do  all  be  done  within  the  limits  of  the  five  rods, 

acts  within  the  five  rods  which  by  law  the  company  have  a  right  under  their  act 

constitute  their  limits,  in  taking  away  or  of  incorporation  to  do.     This  is  embraced 

leaving  gravel,  trees,  stones,  and  other  ob-  in  the  idea  of  taking  land  for  public  uses." 

jects  which    in  their  judgment  may  be  See    also   Chicago,    &c.    B. '  R.    Co.,   o. 

necessary  and  proper  to  the  grading  and  Patchin,  16  lU.  198. 
levelling  of  the  road,  in  adjusting  and         '  Chapin   v.  Sullivan  B.   B.  Co.,  89 

adapting  it  to  other  roads,  bridges,  build-  K.  H.  564.     In  Baker  v.  Johnson,  2  HiU 

ings,  and  the  like,  so  as  to  render  it  most  (N.  Y.),  342,  it  was  held  that  where  lands 

conducive  to  the  public  uses  which  the  were  taken  for  the  purposes  of  a  canal,  the 

railway  is  intended  to  accomplish.     What-  materials  taken  from  one  pait  of  the  land 

ever  acts,  therefore,  are  requisite  to  the  taken  might  be  used  upon  another  part 

safety  of  passengers  on  the  railway,  to  the  of  it. 


SEC.  242.]   ESTATE  TAKEN  BY  BAILKOAD  COMPAKIES,  ETC.    777 

that  purpose  go  to  the  railway  company  and  not  to  the  land-owner.* 
And  the  same  rule  prevails  where  any  part  of  the  right  of  way  is 
taken  under  the  powers  of  eminent  domain  for  any  purpose  similar 
to  that  of  a  railway.  Where  the  statute  gives  the  power  to  do  so, 
lands  may  be  condemned  for  the  supply  of  materials,  as  gravel  and 
stone  necessary  for  the  repair  of  the  railway ;  but  where  this  power 
is  not  expressly  given,  it  must  purchase  such  lands  as  are  needed 
tor  this  purpose,  and  may  acquire  the  ^fee  therein,*  and  convey  a 

1  Atlantic  Tel.  Co.  v.  Chicago  R.  R.  of  the  objects  for  which  such  land  is  neces- 

Co.,  6  Biss.  (U.  S.  C.  C. )  168 ;  Telegraph  sary  to  said  company,  is  to  excavate  and 

Co.  V,  Rich,  19  Kan.  517 ;  Southwestern  carry  away  this  gravel  for  ballast.    The 

R.  R.  Co.  V.  Southern  Tel.  Co.,  46  Ga.  right  of  eminent  domain  is  harsh  in  its 

43.  application    to   individual   rights.     It  is 

*  Overmyer  r.  Williams,  15  Ohio,  26.  given  for  the  public  advantage,  and  to 
Land  cannot  be  taken  for  the  supply  of  accomplish  a  public  purpose.  To  accom- 
9toiie  and  gravel  to  be  used  in  the  repair  plish  such  purpose,  the  railroad  company 
of  a  distant  part  of  the  road,  without  the  is  allowed  to  take  private  property,  upon 
most  urgent  necessity  therefor,  or  even  in  just  compensation.  Whatever  is  essential 
iu  construction.  In  N.  Y.  k  Canada  and  indispensable  to  the  construction, 
R.  R.  Co.  V.  Gunnison,  1  Hun  (N.  T.),  maintenance,  or  running  of  the  road,  is 
496,  it  was  held  that  under  the  statutes  allowed  to  be  taken.  What  the  company 
authorizing  railroad  companies  to  acquire  acquires,  is  not  a  fee  simple  to  the  lands, 
title  to  real  estate  without  the  owner's  —  not  an  absolute  right  to  use  them,  ir- 
consent,  a  company  cannot  take  land  respective  of  the  title  and  interests  remain* 
simply  for  the  purpose  of  removing  gravel  ing  in  the  individual,  —  but  a  right  of 
therefrom,  to  be  used  in  coiuiructing  a  way,  and  the  right  to  adapt  the  soil  and 
llUtant  portion  of  its  road.  Boakdman,  land,  within  its  limits,  to  the  ordinary 
J.,  said  :  "  The  company  needs  and  will  uses  and  necessities  of  such  a  way.  If  a 
neeil  additional  land  for  side  tiacks,  and  cut  la  required,  the  soil  taken  therefrom 
storing  cars;  whether  the  necessity  requires  may  be  used  for  a  fill,  wherever  needed, 
the  particular  lands  in  controversy,  is  not  But  it  has  not  been  considered  lawful,  so 
80  clear.  Still,  enough  is  shown,  of  diffi-  far  as  I  can  discover,  to  take  lands  outside 
culties  and  obstructions  in  other  neigh-  the  limits  of  its  way ;  to  remove  earth, 
boring  localities,  to  lead  to  the  conclusion  timber,  rocks,  or  materials  therefrom  for 
that  no  other  property  is  so  available,  or  the  building  of  its  road,  under  the  right 
could  be  rendered  so  useful  at  so  small  an  of  eminent  domain  and  public  necessity, 
expense,  as  these  lands  of  Gunnison.  If  In  matter  of  N.  Y.  k  H.  R.  R.  v.  Eip,  46 
80,  the  selection  of  proper  grounds  for  N.  Y.  546.  At  page  552  of  the  last  case, 
these,  and  other  necessary  purposes,  is  Allen,  J.,  says  :  *  The  right  to  take 
very  much  in  the  discretion  of  the  mana-  lands  upon  which  to  erect  a  manufactory 
gers,  if  exercised  in  good  faith.  But  the  of  cars  ...  is  not  included  in  the  grant, 
railroad  company  claims  the  right,  and  Neither  can  lands  be  taken  for  a  mere 
indicates  an  intent  to  use  a  portion  of  the  subsidiary  or  extraordinary  purpose.'  He 
lands,  of  which  it  seeks  to  acquire  the  then  indicates  many  of  the  purposes  con- 
title,  for  the  purpose  of  taking  therefrom  sidered  indispensable,  such  as  justify  the 
gravel  to  ballast  the  road  for  many  miles  taking  of  land  in  mvitum.  But  he  no- 
to  the  south  of  Crown  Point.  It  appears  where  intimates  that  the  soil,  below  grade, 
that  this  land  is  mostly  made  up  of  a  fine  may  be  taken  and  carried  away  for  use  in 
quality  of  gravel,  suitable  for  such  pur-  other  localities.  Such  an  act  would  be  in 
pose,  and  that  no  suitable  gravel  can  be  excess  of  a  right  of  way,  or  passage.  Such 
obtained  for  fifteen  mUes  south  of  it.    One  act  is  not  essential  to  the  construction  and 


778                                           BMINENT  DOMAIN.  [CHAP.  yirr. 

fee  therein  to  a  purchaser.^  But  it  seems  that  if  a  railway  com- 
pany enters  into  a  contract  with  a  person  to  sell  and  convey  to  it 
such  lands  as  may  be  required  for  its  road,  under  such  a  contract 
the  land-owner  is  not  required  to  convey  any  more  land  than  is  re- 
quisite for  the  purposes  of  its  road,  and  tlie  company  would  not  be 
entitled  to  a  conveyance  of  the  fee,  but  only  of  an  easement  in  the 
land  for  such  purpose.^ 

maintenance  of  a  railroad,  more  than  the  the  company  has  obtained  lai^  amounts 
use  of  ties  or  fuel.  Yet,  no  one  would  of  gravel,  just  north  of  these  lands ;  and, 
maintain  that  a  railroad  company  could  upon  infonnation  and  belief,  that  the  corn- 
condemn  land,  for  the  purposes  of  ties  or  pany  has  purchased  and  owned  several 
fuel.  The  general  principles,  applicable  acres,  within  one-half  mile  of  Gunnison's, 
to  such  cases,  are  well  considered  in  R.  B.  on  the  north,  and  that  additional  gravel- 
Co.  V.  Davis,  43  N.  Y.  187.  The  right  of  beds  can  there  be  procured,  at  a  reasonable 
condemnation  is  the  exeraise  of  an  extra-  rate.  By  the  affidavit  of  W.  C.  Gunuison, 
ordinary  power  reserved  by  the  State,  in  it  further  appears  that  the  company  owns 
hostility  to  the  private  rights  of  citizens,  another  gravel-bed,  of  great  extent  and 
It  must  therefore  be  expressly  granted,  good  quality,  from  four  to  five  miles  north 
when  exercised  by  a  private  or  municipal  of  Gunnison's,  and,  since  March,  1873,  has 
corporation.  The  grant  will  not  be  ex-  been  removing  the  same  for  raili-oad  uses, 
tended  by  inference  or  implication.  Nor  These  facts  are  not  controverted  by  the 
can  anything  be  taken,  except  by  virtue  petitioner.  In  view  of  these  facts,  of  the 
of  the  law,  Ibr  the  benefit  of  the  public,  value  and  situation  of  these  lands,  it 
and  under  an  indispensable  necessity  in  would  seem  to  be  an  unjust  and  unneces- 
the  construction  and  maintenance  of  the  sary  exercise  of  the  power  conferred  upon 
road.  It  is  not  sufficient  that  it  is  con-  the  company,  if  these  lands,  or  any  part 
venient  or  cheaper  for  the  road.  Because  thereof,  were  taken  for  the  excavation  of 
such  a  rule  would  apply  to  ties,  fuel,  or  gravel  therefrom." 

outside  soil  for  the  purposes  of.  embuik-  ^  Halt  v.  Somerville,  127  Mass.  408  ; 
ments.  It  follows  that  the  railroad  com-  Heath  v.  Barmore,  50  N.  Y.  302  ;  State  v. 
pany  cannot  acquire  the  right  to  this  Brown,  27  N.  J.  L.  13  ;  NicoU  v.  N.  Y.  & 
land,  for  the  purpose  of  excavating  the  Erie  R.  R.  Co.  12  N.  Y.  121. 
soil  and  carrying  it  away  for  many  miles,  '  HiU  v.  Western  Vt.  R.  R.  Co.,  32 
under  the  doctrine  of  eminent  domain,  by  Vt.  68.  In  this  case  the  company,  before 
virtue  of  the  statutes  now  in  force.  The  the  road  was  laid  out  or  surveyed,  pro- 
statute  of  1869  enlai^^  the  rights  and  cured  a  bond  from  B.  to  sell  them  such 
powers  of  railroad  companies,  but  such  law  lands  owned  by  him  as  should  be  required 
only  applies  to  railroads  completed,  and  for  their  road.  Their  charter  provided 
to  the  acquisition  of  other  lands  beyond  that  the  directors  might  cause  such  sur- 
their  original  necessities.  Railroad  Co.  v.  veys  of  the  road  to  be  made  as  they  deemed 
Davis,  43  N.  Y.  143.  But  upon  the  necessary,  and  fix  the  line  of  the  same, 
merits  of  this  case,  the  railroad  company  and  that  the  company  might  enter  upon 
does  not  bring  itself  within  any  rule  of  and  take  possession  of  sucli  lands  as  were 
necessity.  All  that  is  claimed  in  the  affi-  necessary  for  the  construction  of  their 
davits  on  behalf  of  this  application  is,  road  and  requisite  accommodations.  The 
that  no  gravel  suitable  for  ballast  is  to  survey  of  the  road,  made  by  order  of  the 
lie  had  upon  its  road,  south  of  these  lands,  directors,  designated  certain  land  belong- 
for  ten  or  fifteen  miles  ;  and  that  no  ing  to  B.  as  depot  grounds  ;  and  the  com- 
other  gravel,  as  good  as  this,  is  found  upon  pany  paid  him  for  and  took  the  same,  but 
the  line  of  its  road,  lietween  Port  Henry  never  received  any  conveyance  thereof 
and  Putnam,  a  distance  of  twenty  miles,  from  him.  The  plaintiff,  having  recovered 
By  the  affidavit  of  Buck,  it  appears  that  a  judgment  against  the  company,  levied 
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In  an  English  case,^  where  lands  were  conveyed  to  a  railway  com- 
pany^ it  was  held  that  they  could  only  be  used  for  railway,  purposes, 
and  that  the  use  of  a  reservoir  used  to  supply  its  canal  with  water, 
for  aquatic  purposes,  was  not  authorized.  When  the  use  of  the  land 
for  public  purposes  is  abandoned,  the  land  reverts  to  tlie  original 
owner ;  but  the  mere  fact  of  non-user,  or  that  it  is  temporarily 
applied  to  other  purposes  or  uses,  which  are  consistent  with  the 
proper  enjoyment  of  the  easement,  does  not  of  itself  amount  to  an 
abandonment,  but  the  question  is  one  of  fact,  to  be  found  by  the  jury.^ 
If  buildings  for  mechanical,  manufacturing,  or  other  purposes,  are 
erected  upon  the  premises  and  let  out  to  tenants,  the  land-owner  is 
entitled  to  a  writ  of  entry  to  establish  his  title,  subject  to  the 
valid  easement  of  the  company,  and  to  damages  or  mesne  profits 
for  the  wrongful  use  of  the  land.^ 

his  execution  apon  a  portion  of  this  land,  Co.,  18  Q.  B.  986.     See  Mulliner  v.  Mid- 

and  brought  ejectment  against  the  com-  Und  Ry.  Co.,  L.  R.  11  Ch.  Div.  611. 
pany  to  recover  possession  thereof.     The         ^  Worcester  v.  Western  R.  R.    Co.,  4 

referee,  to  whom  the  case  was  referred,  Met.  (Mass. )  464 ;  Dyer  v.  Sanford,  9  id. 

found  that  a  pert  of  the  land  embraced  in  895  ;  Hayford  v.  Spokesfield,  100  Mau. 

the  levy  was  never  necessary  to  the  com-  491. 

pany  for  nulway  purposes,  and  would  not  '  Proprietors  of  Locks,  &c.  v,  Nashua 
become  so  prospectively.  It  was  held  that  h  Lowell  R.  R.  Co.,  104  Mass.  1  ;  6  Am. 
by  R's  contract  with  the  company  be  was  Rep.  181.  As  this  is  a  leading  case  under 
not  bound  to  convey  to  them  any  greater  this  head,  and  of  great  practical  value,  I 
quantity  of,  or  estate  in,  his  land  than  give  it  nearly  entire.  In  this  case  a  writ 
tbey  required  for  depot  accommodations  ;  of  entry  was  brought  to  recover  three 
that  under  their  charter  the  company  lots  of  land  in  Lowell,  Mass.,  marked  re- 
could  not  acquire  any  more  land,  or  any  spectively  A.,  B.,  and  C.  In  1838,  the 
greater  estate  therein,  for  the  purposes  of  defendants,  a  railroad  corporation,  by  au- 
a  road-bed  or  stations,  than  was  really  thority  of  their  charter,  took  possession  of 
requisite  for  such  uses  ;  that  the  estate  so  the  lots  A.  and  C,  paying  to  the  demand- 
requisite  was  not  one  in  fee-simple,  but  ants,  the  owner  in  fee,  the  assessed  dam- 
merely  an  easement,  and  was,  therefore,  ages.  Buildings  were  erected  on  these 
not  subject  to  be  levied  upon  by  the  lots,  and  by  mistake  of  defendants  as  to 
creditors  of  the  company ;  that  when  the  true  boundary  line,  a  portion  of  the 
Uken  for  such  purposes,  the  rule  was  the  buildings  wew  located  on  the  lot  marked 
same,  whether  the  land  was  teken  com-  B.  In  1861  the  buildings  on  these  lots 
pulsorily  by  condemnation,  and  the  award  were  leased  for  private  business  purposes  ; 
of  commissioners  as  to  its  extent  and  and  the  premises  have  not  since  been  used 
price,  or  under  the  agreement  of  the  by  defendants  for  railroad  purposes.  The 
parties  as  to  one  or  both  o\  these  particu-  parties  agreed  upon  a  statement  of  facts, 
lars  ;  that  under  their  charter  the  directors  of  which  the  above  brief  synopsis  is  suflS- 
had  power  to  lay  out  their  road  and  cient  to  give  an  understanding,  and  which 
stations  as  they  saw  fit ;  and  that,  so  long  dased  as  follows  :  "The  directors  of  the 
as  they  acted  in  good  faith  and  not  reck-  railroad  corporation  will  all  testify,  if 
lessly,  their  decision  as  to  the  quantity  of  competent  for  them  so  to  do,  that  they 
land  required  for  depot  accommodations  never  intended  to  permanently  abandon 
would  be  regarded  as  conclusive.  the  use  of  the  demanded  premises  for  rail- 
1  Bostock  V,  North  Staffordshire  Ry.  road  purposes.     If  upon  the  above  state- 
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Sec.  243.  When  the  Right  of  Entry  Test!  in  the  Corporation.  — 

Except  where  the  statute  otherwise  expressly  provides,  the  payment 

ment  of  facts  the  defendants  hare  any  business  from  the  carriage  of  goods  for  its 
canse  of  action  against  the  railroad  cor-  tenants,  and  from  the  receipt  and  delivery 
poration  or  their  lessees,  or  either  of  them,  of  their  goods  at  these  buildings,  instead 
such  judgment  is  to  be  rendered  in  this  of  its  own  freight-houses,  yet  we  think  it 
action  against  the  tenants  as  the  demand-  would  be  a  distortion  of  the  agreed  state- 
ants  would  be  entitled  to  recover  upon  ment  to  regard  these  circumstances  as 
said  facts,  in  any  form  of  action,  against  sufficient  to  qualify  the  character  of  the 
the  tenants  or  either  of  their  lessees,  and  occupation  of  the  buildings,  so  as  to  bring 
the  case  referred  to  an  auditor  to  assess  it  within  the  range  of  any  purpose  for 
the  mesne  profits  or  damages;  otherwise  which  the  coi'porate  franchises  were 
judgment  to  be  for  the  tenants."  Wells,  granted.  The  demandants  contend  that 
J.,  said  :  **  Under  this  agreed  statement,  this  continued  appropriation  of  the  build- 
the  form  of  action  and  the  pleadings  be-  ings  is  an  abandonment  of  its  legal  rights 
come  immaterial.  But  tlie  principles  by  the  corporation ;  and  that  it  has  be- 
which  govern  proceedings  under  a  writ  of  come  a  meve  disseisor  ;  so  that  the  de- 
entry  are  well  adapted  to  test  the  relations  mandants  ara  entitled  to  resume  their 
and  rights  of  the  parties  in  respect  to  the  title  and  possession,  freed  from  the  servi- 
matters  in  controversy  in  this  suit.  In  tude.  That  property  once  taken  and 
regard  to  that  part  of  the  lot  first  de-  held  by  right  of  eminent  domain,  may  be 
scribed,  which  is  designated  as  parcel  B.,  abandoned,  so  as  to  restore  the  original 
the  title  of  the  demandants,  and  their  owner  to  his  former  rights,  we  are  not  dis- 
right  of  immediate  possession  are  admit-  posed  to  question.  But  the  facts  here 
ted.  The  only  question  is,  whether  the  show  no  such  abandonment.  On  the  con- 
action  may  be  defeated  by  the  specifica-  traiy,  the  tenant  has  been  in  the  constant 
tion  of  non-tenure  and  disclaimer  in  de-  use  and  control  of  the  property.  The 
fence.  The  defendant  corporation  h^  erection  of  the  buildings  was  consistent 
been  in  the  occupation  of  this  parcel  since  with  a  proper  enjoyment  of  the  easement. 
1861,  by  means  of  a  permanent  structure  Worcester  v.  Western  R.  R.  Co.,  4  Met. 
placed  thereon.  That  occupation  is  in  its  (Mass.)  564.  It  did  not  destroy  the  ease- 
nature  adverse,  and  indicates  a  claim  of  ment  nor  defeat  its  exercise,  nor  indicate 
title.  That  it  was  unintentional,  and  by  an  intent  to  abandon  it.  Dyer  v.  San  ford, 
mistake  as  to  the  true  line  of  boundary,  9  id.  895,  402 ;  Hayford  v.  Spokesfield, 
does  not  affect  its  legal  character  as  a  dis-  100  Mass.  491.  A  misuse,  however  great 
seisin.  When  the  suit  was  brought,  the  the  perversion,  is  not  an  abandonment, 
demandants  were  dispossessed  :  and  there  The  subsequent  unauthorized  appropria- 
has  been  no  restoration  of  the  possession,  tion  of  the  buildings  did  not  therefore  put 
These  facts  falsify  the  plea,  and  entitle  the  an  end  to  the  right  of  use  for  the  legiti- 
demandants  to  a  judgment.  Allen  v.  mate  purposes  of  the  franchise  granted. 
Holton,  20  Pick.  (Mass.)  458  ;  Johnson  Sprague  v.  Waite,  17  Pick.  (Mass.)  809, 
V,  Boardman,  6  Allen  (Mass.)  28.  The  819.  An  easement  does  not  become 
other  parcels  sued  for  are  included  within  meiged,  or  lost,  by  a  disseisin,  or  a  wrong- 
the  limits  of  the  location  of  the  railroad,  ful  claim  of  title  against  the  owner  of  the 
The  buildings  thereon,  which  had  been  servient  tenement.  Tyler  v,  Hammond, 
previously  adapted  to  the  uses  of  the  rail-  11  id.  198,  220.  Besides,  the  corporation 
road,  were  changed  so  as  to  adapt  them  to  has  continued  the  legitimate  exercise  of 
the  purposes  of  private  business,  and  the  its  franchise  over  so  much  of  the  location 
trade  of  merchants.  They  have  been  so  as  is  required  for  the  present  use  and  ac- 
occupied  from  that  time, — being  let  for  rent  commodation  of  its  tracks.  Its  location 
to  tenants  '  for  their  exclusive  use  and  oc-  has  not  been  abandoned  ;  and  the  right, 
cupation  for  their  said  business  and  trade.*  derived  by  law  from  that  location,  to  use 
Although  the  railroad  corix>ration  may  any  part  of  the  land  within  its  limits,  is 
derive  some  advantages  in  its  freighting  not  such  a  mere  license  as  will  become 
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or  tender  of  the  land  damages  is  not  only  a  condition  precedent  to 
the  title  of  lands  taken  by  condemnation  vesting  in  the  corporation 

Toid,  ab  initio,  by  reason  of  abuse  or  ex-  corporate  functions.     They  are  the  sole 
cess  in  its  exercise.     This  position  of  the  judges  of  what  is  proper  or  convenient  as 
demandants  is  therefore  not  maintained,  means  for  attaining  the  end  and  perfonn- 
even  if  the  testimony  ef  the  directors  of  ing  the  services  for  'which  the  corxwrate 
the  railroad  ofTered  to  negative  the  intent  franchises    were    granted.      Brainard  v. 
to  abandon  be  rejected.     If  the  misappro-  Clapp,  10  Cush.   (Mass.)  6;  Boston  Gaa- 
priation  worked  a  forfeiture,  pro  tarUo,  of  light  Co.  v.  Old  Colony  &  Newport  R.  K. 
the  franchise  originally  authorized,  or  was  Co.,  14  Allen  (Mass.),  444  ;  Ham  p.  Salem, 
a  sufficient  ground  for  decreeing  a  forfeit-  100  Mass.  350.     But  however  extensive 
lire,  that  could  not  be  set  up  collaterally  the  right  which  the  corporation  thus  takes 
in  a  suit  by  a  private  party.     Even  in  a  by  its  location,  it  is  not  a  fee,  nor  a  free- 
direct  suit  for  the  purpose,  a  private  party  hold  estate,  but  an  easement  only  ;  not 
cannot  obtain  a  decree  of  forfeiture,  vacat-  a  corporeal  interest,   but  an  incorporeal 
ing,  in  whole  or  in  part,  a  franchise  or  right.     Its  right  of  occupation,  however 
right  held  under  lawful  public  authority,  exclusive,   is  incidental  only,   and  as  a 
Proceedings  of  that  nature  are  applicable  means  of  exercising  the  privil^s  aud  per- 
only  to  an  attempt  to  exercise  privileges  forming  the  functions  defined  by  its  char- 
without  lawful  authority ;  and  the  exclu-  ter.    See  Boston  Water  Power  Co.  v.  Bos- 
sion  thereby  obtained  extends  only  to  such  ton  &  Worcester  R.  R.    Co.,    16    Pick, 
unlawfully  assumed  franchise.     A  public  (Mass.)  512,  522;    Weston  v.  Foster,  7 
franchise  can  be  forfeited  only  to  the  pub-  Met.   (Mass.)  297;   Tucker  v.  Tower,   9 
lie     Boston  &  liowell  R.  R.  Co.  v.  Salem  Pick.  (Mass. )   109  ;  Harback  v.   Boston, 
k  Lowell  R.  R.  Co.,  2  Gray  (Mass.),  1 ;  10  Cush.  (Mass.)  295.     The  owner  of  the 
Fall  River  Iron  Works  Co.  v.  Old  Colony  fee  in  land  thus  subjected  to  a  public 
k  Fall  River  R.  K  Co.,  5  Alien  (Mass.),  easement  may  maintain  an  action  of  tres- 
221 ;  Heard  v.  Talbot,  7  Gray  (Mass.),  pass  or  a  writ  of  entry  against  any  one 
113.     So  far,    then,  as  the  demandants  whose  entry  or  acts  upon  the  premises 
seek  to  recover  possession  and  control  of  would  support  the  action,  unless  he  can 
the  property,  as  of  their  former  right,  justify  under  the  authority  of  the  party 
their  suit  must  faU.     If  they  can  recover  having  the  easement.    Per  Sedgwick,  J., 
any  judgment  for  the  land  covered  by  the  in  Commonwealth  v.  Peters,  2  Ma.ss.  125  ; 
location,  it  must  be  rendered  subject  to  Perley  v.  Chandler,  6  id.  454  ;  Robbins  v. 
all  the  lawful  rights  of  the  tenant  under  Borman,  1   Pick.  (Mass.)  122  ;  Hancock 
the  franchises  conferred  by  its  charter  and  r.  Wentworth,  5  Met.  (Mass.)  446.     The 
the  location  of  its  road.     It  does  not  fol-  title  and  right  of  the  plaintiffs  in  this 
low  that  the  action  cannot  be  maintained  action  are  therefore  sufficient  to  enable 
at  alL    The  fee  of  the  land  remains  in  the  them  to  maintain  their  writ  of  entry.     In 
original  owners,  notwithstanding  the  loca-  what  manner  and  to  what  extent  will  the 
tion  of  the  road.     It  is  true  that  the  na-  rights  of  the  tenaij^t  serve  to  defeat  the  ac- 
tare  of  the  use  for  wliich  the  land  is  taken  tion  or  modify    the   judgment  ?      It    is 
is  such  as  may  require,  and  therefore  au-  manifest  that,  if  the  general  issue  were 
thorize,   complete  possession  and  control  pleaded,  and  nothing  more,  the  title  to 
by  the  railroad  corporation.     The  occupa-  the  freehold  being  thus  alone  put  in  issue, 
tion  and  use  of  lands  which  it  is  entitled  the  demandants  must  prevail.    But  sup- 
to  enjoy  is  declared  to  be  '  permanent  in  pose  the  defendant  corporation  should  dis- 
its    nature,    and    practically    exclusive.'  claim  title,   and  specify  the  rights  and 
Hazen  v,  Boston  &  Maine  R.  R.,  2  Gray  authority  under  which  it  held  the  occupa- 
(Mass.),  577,  580.     The  mode  of  occupa-  tion.     This  would  in  effect  be  equivalent 
tioDy   and    the  degree  of     exclusiveness,  to  a  plea  of  special  non- tenure  or  special 
necessary  or  proper  for  the    convenient  disclaimer.     Such  a  plea,  if  according  to 
exercise  of  its  franchise,  are  within  the  ab-  the  truth  of  the  case,  would  be  a  cora- 
solute  discretion  of  the  managers  of  the  plete   defence  to  the  action.     But  the 
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taking  them,  bat  also  to  its,  rights  to  enter  upon  them  for  the  con* 
struction  of  its  road.^     But  as  this  provision  is  for  the  benefit  of  the 

demandants  may  falsify  that  plea,  that  is,  relied  on,  and  which  from  their  character 
may  sliow  that  the  party  impleaded  Ls  iniply  a  claim  of  title,  or  re<iuire  title  to  the 
nevertheless,  tenant  of  the  freehold.  Jack-  estate  itself  for  their  jnstiiication,  the  plea 
son  on  Real  Actions,  96,  101  ;  Prescott  v  fails.  In  this  respect,  the  only  differenre 
Hutchinson,  13  Mass.  439  ;  Creighton  v.  between  a  general  and  a  special  disclaimer 
Proctor,  12  Cush.  (^Mass.)  433,  438  ;  Dolby  or  non-tenare  is  in  the  evidence  requisit** 
r.  Miller,  2  Gray  (Mass.),  135;  Johnson  to  falsify  the  plea  and  establish  a  dissei- 
9.  Phillips,  13  id.  198.  Whenever,  upon  sin.  Where  there  is  a  right  which  author- 
issue  joined  on  such  a  plea,  it  is  made  to  izes  the  party  defendant,  for  certain  pur- 
apiiear  that  the  tenant  in  the  action  has  poses  to  disturb  the  soil  or  occupy  the 
in  fact  asserted  rights  in,  or  done  acts  land,  acts  done  in  apparent  conformity 
upon,  the  premises  which  are  not  jnsti-  therewith,  or  even  of  an  equivocal  nature, 
fied  by  the  special  interest  or  authority  will  be  referred  to  that  special  right ;  al- 


*  McAulay  v.  Western  Vt.  R.  R  Co.,  timber  thereon,  against  the  consent  of  the 
83  Vt  311  ;  Knapp  t7.  McAulay,  39  Vt.  owner,  before  having  ascertained  the  com- 
275  ;  Austin  v.  Rutland,  &c.  R.  R.  Co.,  pcnsation  to  which  such  owner  is  entitled 
45  id.  215  ;  Williams,  &c.  R.  R.  Co.  v.  under  the  Constitution,  and  the  payment 
Battle,  66  N.  C.  540  ;  Smart  r.  Ports-  thereof.  And  no  provision  of  the  general 
mouth,  &c.  R.  R.  Co.,  20  N.  H.  233  ;  railroad  act  can  be  construed  as  purport- 
Baltimore,  &c.  R.R.  Co.  r.  Highland,  4S  iiig  to  give  such  right.  Blodgett  r.  Utica, 
Ind.  381  ;  Honiback  t\  Cincinnati,  &c.  &c.  R.  R.  Co.,  64  Barb.  (N.  Y.)  580.  The 
R.  R.  Co.,  20  Ohio  St.  81  ;  Baker  v.  Chi-  Vermont  Gen.  Stat  eh.  28,  §  17,  — per- 
cago,  &c.  R.  R.  Co.,  57  Mo.  265;  Petti-  mitting  land  to  be  taken  for  a  railroad  with 
bone  V.  I^  Crosse,  &c.  H.  R.  Co.,  14  Wia.  no  appraisal  of  the  damages  before  the  con- 
443  ;  Coe  v.  N.  J.  Midland  R.  R.  Co.,  struction  of  the  road, — and  §  20, —  pro- 
32  N.  J.  Eq.  21  ;  Vilas  r.  Milwaukee,  &c.  viding  a  remedy  other  than  ejectment  for 
R.  R.  Co.,  15  Wis.  233  ;  Pickert  v.  Ridge-  such  taking,  —  were  construed  not  to  allow 
fifld  Park  R.  R.  Co.,  25  N.  J.  Eq.  316  ;  remainder-men  to  maintain  ejectment  to 
St.  Joseph,  &c.  R.  R.  Co.  V.  Callendar,  13  recover  joint  possession  of  land,  where  a 
Kan.  496  ;  Bloo<lgood  r.  Mohawk,  &c,  railroad  company,  owning  one  undivided 
R.  R.  Co.,  18  Wend.  (N.  Y.)  9  ;  Carli  v.  moiety  thereof  in  fee,  and  the  life  estate  of 
Stillwater,  &c.  R.  R  Co.,  16  Minn.  260  ;  A.,  in  the  other  moiety,  being  in  exclu- 
Beekman  v.  Saratoga,  &c.  R  R.  Co.,  3  sive  possession,  duly  located  their  rail- 
Paige  Ch.  (N.  Y. )  AH  ;  Driver  v.  West-  road  thereon,  and  appropriated  the  whole 
eni  Union  R.  R  Co.,  32  Wis.  559  ;  Clark-  thereof  for  the  ordinary,  neces»iry,  and 
son  V.  Hudson  River  R.  R.  Co.,  12  N.  Y.  legitimate  purjwses  of  the  road,  and  con- 
304  ;  Crown er  v.  Watertown,  &c.  R.  R.  tinned  thus  to  use  and  possess  the  same 
Co.,  9  How.  Pr.  (N.  Y.)  4.57  ;  Ballon  v.  after  the  termination  of  said  life  estate,  to 
Ballon,  78  N.  Y.  325 ;  Wlieeler  u,  Roches-  the  exclusion  of  the  remainder-men,  and 
ter,  kc.  R.  R.  Co.,  12  Barb.  (N.  Y.)  227  ;  without  the  appraisal  or  payment  of  land 
White  V.  Nashville,  kc.  R.  R.  Co.,  7  damages  under  the  statute  or  otherwise,  to 
Heisk.  (Tenn.)518;  Starey  v.  Vt.  Cen-  the  remainder-men.  Austin  v.  Rutland 
tral  R.  R.  Co.,  27  Vt.  39  ;  Rlackshire  v.  R.  R  Co.,  45  Vt.  215.  Until  those  con- 
Atrhison,  kc.  R.R.  Co.,  13  Kan.  514;  ditions  precedent  are  performed,  the  legis- 
Schuler  v.  Nrnthern  L.  &  P.  T.  R.  Co.,  3  lature  may  authorize  an  awanl  of  damages 
Whart.  (Penn.)  5r)5.  A  railroad  com-  already  made  to  be  vacated,  and  a  new  one 
pany  has  no  right  whatever  to  enter  to  }ie  made.  Baltimoi-e,  &c.  R.  R.  Co.  v. 
upon,  and  u.«ie  and  occupy  the  land  of  an  Nesbit,  10  How.  (U.  S. )  895  ;  Oowcn  r. 
individual,  for  the  purpose  of  constnicting  Penobscot  R.  R.  Co.,  44  Me.  140  ;  Gar- 
its  road;  or  to  take  and  appropriate  the  rison  r.  New  York,  21  Wall.  (U.  S.)  196. 
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land-ovner,  he  may  waive  it,  and  permit  an  entry  without  the  per- 
formance of  this  condition ;  ^  and  where  a  railway  company,  with  the 

though,  in  the  ahsence  of  such  authority,  tion  of  the  buildings  upon  the  demanded 
the  demandant  would  be  entitled  to  re-  premises  for  the  general  purposes  of  trade 
gard  the  acts  as  an  assertion  of  title  and  a  and  mechanical  or  manufacturing  busi- 
disi^lMn  of  himself.  It  is  immaterial  how  ness,  by  lessees  having  no  other  connec- 
great  or  how  limited  may  be  the  special  tion  with  the  operations  or  interests  of  the 
interest  or  authority  set  up  in  justification,  corporation  than  as  its  tenants  paying 
except  as  it  alTects  the  degree  and  kind  rent,  and  the  conversion  of  those  build- 
of  proof  required  to  show  that  it  has  been  ings  by  the  corporation  from  their  original 
exceedel,  or  that  it  does  not  apply  to  or  design  into  private  stores  or  shops  for  the 
justify  the  acts  done.  In  respect  to  lands  purpose  of  so  changing  their  use,  placed 
taken  by  railroad  corporations^  although  them  beyond  the  scope  of  the  corporate 
the  discretion  of  the  directors  is  unlimited  purposes  and  functions.  It  is  such  an 
as  to  the  male  and  extent  of  the  use  or  oc-  occupation  of  the  land  as,  without  war- 
eupation /or  the  purposes  for  which  the  cor-  rant  from  the  public  authority,  involves 
poration  toas  created^  yet  it  is  definitely  an  assumption  of  ownership,  and  entitles 
limited  by  Uiose  purposes.  Any  uses  of  the  the  demandants  to  treat  the  corporation  as 
land  ctmfessedly  for  otiier  purposes^  or  not  tenant  of  the  freehold  by  disseisin.  Jack- 
apparently  for  purposes  permitted  by  its  son  on  Real  Actions,  97  ;  Johnson  v.  Phil- 
eharter^  are  not  protected  by  Us  authority,  lips,  13  Gray  (Mass.),  198  ;  Johnson  v. 
For  such  uses  the  omier  may  have  his  re-  Boardman,  6  Allen  (Mass.),  28.  The 
dress  by  any  appropriate  action,  A  turn*  fact  that  the  corporation  has  a  valid  ease- 
pike  corporation  may  remove  the  earth  ment,  which  entitles  it  to  a  greater  or  less 
within  the  limits  of  its  road,  for  the  pur-  use  of  the  land  for  other  purposes,  is  no 
poses  of  construction  or  repair,  and  may  impediment  to  a  recovery  by  the  demand- 
erect  permanent  buildings  for  a  toll-house,  ants  in  this  action  ;  for  the  judgment 
with  cellar  and  well.  Tucker  v.  Tower,  will  be  rendered  subject  to  such  valid 
9  Pick.  (Ma.ss)  109.  But  it  may  not  even  easement  as  the  tenant  actually  has.  Al- 
take  the  herbage  for  purposes  not  connected  den  v.  Murdock,  13  Mass.  256;  Morgan 
with  the  exercise  of  its  franchise.  Adams  v.  Moore,  8  Gray  (Mass.),  319  ;  Castle  v, 
V.  Emerson,  6  Pick.  (Mass.)  67.  See  Palmer,  6  Allen  (Mass.),  401.  The  ease- 
also  Appleton  V.  Fullerton,  1  Gray  (Mass.),  ment  of  the  railroad  corporation  is  of  such 
186  ;  Codman  v.  Evans,  1  Allen  (Mass.),  a  nature  that  the  demandants  cannot  have 
433.  A  similar  distinction,  founded  on  judgment  and  execution  that  will  exclude 
the  purpose  of  the  use  of  a  highway,  was  the  corporation  from  complete  possession 
pointed  out  in  Stackpole  v.  Healy,  16  and  control  of  the  premises  for  all  pur- 
Mass.  83.  So  also  as  to  railroads,  in  re-  poses  pertaining  to  the  exercise  of  its  cor- 
spect  of  liability  to  taxation.  Worcester  porate  franchises.  But  they  are  entitled 
9.  Western  R.  K.  Co.,  4  Met.  (Mass.)  to  a  judgment  which  shall  establish  their 
564,  569.  Th3  rights  of  any  party  hay-  title  and  rights  as  owners  of  the  fee,  and 
ing  an  easement  in  the  lands  of  another  secure  to  them  proper  damages  for  the 
are  measured  and  defined  by  the  purpose  wrongful  use  of  the  land  as  well  as  their 
and  character  of  that  easement.  For  all  costs  of  suit.  Prescott  v.  Hutchinson,  13 
purposes  consistent  with  that  easement,  Mass.  439  ;  Richards  v.  Randall,  4  Gray 
the  right  to  use  the  land  remains  in  the  (Mass.),  53;  Gen.  Sts.,  ch.  134,  §  14. 
owner  of  the  fee.  Atkins  v.  Boardman,  2  The  assessment  of  damages  or  mesne  pro- 
id.  457,  467  ;  Phipps  v.  Johnson,  99  Mass.  fits  will  be  made  with  reference  to  the 
26.  The  principle  is  the  same,  however  measure  of  title  established  by  the  suit. 
extensive  the  rights  conferred  by  the  ease-  As  to  the  land  within  the  limits  of  the 
ment.     In  the  present  case,  the  occupa-  location,  the  tenant  has  made  use  of  it  for 


1  McAulay  v.  Western  Vt.  R.  R.  Co., ante. 
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consent  of  the  owner  of  the  land,  enters  upon  it  and  constructs  its 
road,  and  subsequently  sells  its  road,  or  it  is  sold  under  a  mortgage 
or  under  judicial  orders,  the  title  passes  to  the  vendee,  and  the 
owner  of  such  land  cannot  maintain  ejectment  against  the  vendee  for 
the  portion  of  his  land  occupied  by  such  railway.     Thus,  in  a  Ne- 
braska case,*  the  plaintiff  was  one  of  the  original  projectors  of  the  O. 
&  N.  W.  R  R.,  owning  more  than  one  fifth  part  of  its  capital  stock, 
and  was  an  active  member  of  its  board  of  directors  during  the  whole 
life  of  the  corporation.     In  1869  the  line  of  the  road  was  laid  out 
and  established,  and  the  first  ten  miles  graded,  passing  over  and  oc- 
cupying a  tract  of  land  belonging  to  the  plaintiff.     No  objection  was 
made  by  him  to  the  occupation  of  his  land  by  the  raih*oad  track. 
In  May,  1871,  the  first  twenty-six  miles  of  the  railroad,  including 
that  part  crossing  his  land,  was  conveyed  by  the  railroad  company 
by  deed  of  trust,  to  secure  the  payment  of  certain  bonds  therein 
described.     In  1878  the  deed  of  trust  was  foreclosed  in  equity, 
and  the  railroad  was  sold  to  satisfy  the  principal  and  interest  due 
on  the  bonds.     The  defendant  took  its  title  to  the  railroad  imder 
such  sale.     Afterward   the  plaintiff  brought  ejectment  against  the 
defendant  to  eject  it  from  said  land.     It  was  held  that  the  action 
could  not  be  sustained.     Said  Cobb,  J.,  "The  righta  of  property, 
however  sacred,  and  guaranteed  by  the  Constitution  and  the  laws, 
yet  must  be  held  and  enjoyed  in  relation  to  the  rights  of  others. 
While  property  in  the  possession  of  the  owner  may  be  kept  and 
enjoyed  by  him  with  little  or  no  respect  to  the  wants  or  wishes 
of  other  people,  yet  when  he  once  suffers  it  to  pass  from  his  own 

a  valuable  pttipose.    Its  charter  affords  no  interests  best  promoted  by  an  amicable 

juHtification  of  that  ase,  and  no  protection  adjustment  in  relation  thereto.    The  com- 

against  the  claim  of  the  owner  of  the  fee  putation  will  include  six  years  preceding 

for  the  mesne  profits,  against  any  dissei-  the  suit,  and  the  time  since  the  date  of  the 

sor.     The  assessor  will  therefore  estimate  writ  to  the  time  of  the  return  of  the  as- 

the  damsges  for  all  the  parcels  alike,  ac-  sessor's  report.    Curtis  v.  Francis,  9  Cush. 

cording  to  the  full,  clear,  annual  value  of  (Mass.)   427,    468.     In  pursuance  of  the 

the  land,  not  including  the  improvements,  agreement  upon  which  the  case  is  brought 

Gen.  Sts.,  ch.  134,  §§  15,  16  ;  Hatch  v.  up  to  us,  an  assessor  will  be  appointed  to 

D wight,  17  Mass.  289,  298.     As  the  pre-  estimate  the  damages  accordingly.     Judg- 

cise  mode  and  extent  of  the  projection  of  ment  for  the  demandants,  subject  to  all 

the  building  upou  parcel  B.  does  not  ap-  rights  conferred  upon  the  tenants  by  their 

pear,     we    cannot    indicate    beforehand  corporate    charter,   and    the    location  of 

whether  any  allowance  should  be  made  their  railroad  over  a  part  of  the  demanded 

for  improvements  upon  that  parcel,  or  in  premises." 

what  manner  the  structure  is  to  be  dis-         ^  0.  &  N.  R.  R.  Co.  v.  Bedick,  10  yeb. 

posed  of.     Its  situation  is  such  as  will  — , 
probably  lead  both  parties  to  And  their 
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possession  and  control  into  that  of  others,  either  with  or  without 
consideration,  the  law  limits  him  in  the  manner  of  repossessing 
himself  of  it,  and  this  limitation  can  only  be  measured  by  the  facts 
of  each  case  as  it  arises.  One  who  is  put  in  possession  upon  an 
agreement  for  the  purchase  of  land  cannot  be  ousted  by  ejectment 
before  his  lawful  possession  is  determined,  by  demand  of  possession 
or  otherwise.  It  is  also  true  that  under  the  Constitution  and  laws 
of  this  State  the  assessment  of  damages,  and  payment  or  deposit  of 
the  amount  is  a  condition  precedent  to  the  vesting  of  the  title,  or  of 
any  right  in  the  company  to  construct  their  road.  But  these  con- 
ditions are  susceptible  of  being  waived,  and  in  these  great  public 
works  the  shortest  period  of  clear  acquiescence,  so  as  fairly  to  lead 
the  company  to  infer  that  the  party  intends  to  waive  his  claim  for 
prepayment,  will  be  held  to  preclude  the  right  to  assert  the  claim 
in  any  such  form  as  to  stop  the  company  in  the  progress  of  the 
work,  and  especially  to  stop  the  running  of  the  road  after  it  has 
been  put  in  operation,  whereby  the  public  acquire  important  inter- 
ests in  its  continuance.  Whatever  rights  the  plaintiff  may  have 
against  the  present  plaintiff  in  error,  growing  out  df  this  right  of 
way  question,  and  whether  he  is  estopped  in  pais  to  assert  any  or 
all  of  them,  it  seems  clear  to  me  that  he  is  not  entitled  to  a  judg- 
ment that  would  enable  him  to  sever  a  line  of  commerce  which,  by 
his  assent,  if  not  through  his  active  agency  in  part,  was  constructed 
over  the  same  property,  and  has  enjoyed  free  passage  over  it  for  at 
least  seven  years."  ^ 

Payment  where  it  has  been  waived  before  entry  being  a  condition 
subsequent,  the  land-owner  cannot  resume  possession  of  the  land, 
but,  according  to  the  English,^  and  some  very  respectable  American 
authorities,  he  retains  an  equitable  lien  upon  the  land  for  the  pay- 
ment of  such  damages,  when  the  company  violates  the  conditions 
upon  which  entry  without  compensation  was  permitted,  which  may 
be  enforced  in  a  court  of  equity,*  or  the  land-owner  may  pursue  the 

*  Redfield,  C.  J.,  in  McAulay  v,  ages  are  paid.  Lycett  v.  StafTord,  Ac.  Ry. 
Western  Vt.  R.  B.  Co.,  88  Vt.  811.  Co.,  ante  ;  but  an  order  for  a  receiver  will 

*  Earl  Ferrers  v.  Stafford,  &c.  Ry.  Co.,  be  made  with  a  direction  to  the  company 
L.  R.  13  £q.  524  ;  Lycett  v.  Stafford,  to  give  him  immediate  possession.  Munns 
&c.  Ry,  Co.,  L.  R  13  Eq.  261  ;  Walker  v.  Isle  of  Wight  Ry.  Co.,  ante, 

r.  Ware,  Ac  Ry.  Co.,  1  id.  196  ;  Munns         '  Oillson  v.  Savannah,  &c.  R.  R.  Co., 

V.  Isle  of  Wight  Ry.  Co.,  8  id.  658.     But  7  S.  C.  178.     In  Dayton,  &c.  R  R.  Co. 

the  lien  wiU  not  be  enforced  by  an  injunc-  v.  Lawton,  20  Ohio  St.  40,  a  land-owner 

tion  restraining  the  running  of  engines  and  a  railroad  company  entered  into  an 

and  trains  over  the  road  until  the  dam-  agreement   that   the   land-owner  should 
VOL.  II.  —  6 
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statutory  remedy  for  his  compensation ;  ^  or,  according  to  some  of  the 
cases,  where  there  is  a  mutual  agreement  between  the  company  and 
the  land-owner  to  waive  the  assessment  of  damages,  and  the  com- 
pany agrees  to  pay  a  specified  price  for  the  land,  the  land-owner 
may  bring  an  action  against  it  upon  the  promise  to  recover  the  stip- 
ulated price .2  According  to  some  of  the  cases,  a  land-owner's  lien 
cannot  exist  upon  the  land  taken  by  the  railway  company  for  its 
track,  because  of  the  nature  of  the  works  and  the  public  interest  in 
them.^  A  waiver  of  prepayment  of  damages  may  be  express  or  im- 
plied, and  it  will  be  implied  when  the  company  enters  and  pursues 
the  work  of  constructing  its  road  under  such  circumstances  as  make 
it  his  duty  to  resist  the  entry  if  he  aften^'ard  intends  to  set  up 
its  illegality  ;  and  an  owner  who,  by  not  insisting  on  prepayment  as 
a  condition  precedent  to  a  surrender  of  the  land,  and  by  making  no 
attempt  to  impede  the  progress  of  the  road-making,  induces  the  com- 
pany to  expend  large  sums  therein,  cannot  maintain  ejectment  on 
the  ground  of  its  failure  to  prepay  *  But  mere  silence  and  inaction 
for  a  few  months  after  being  informed  that  the  company  are  con- 
structing their  track  over  the  land  will  not  be  treated  as  such  an 
acquiescence  as  to  estop  the  owner  from  maintaining  ejectment.^ 
If  the  entry  is  permitted  upon  the  promise  of  the  company  to  place 

release  to  the  company  a  right  of  way  N.  H.  233 ;  McClinton  v.  Pittsbuigh,  &c. 

through  the  land,  and  allow  them  to  enter  B.  R.  Co.,  66  Penn.  St.  404. 
and  construct  the  road ;    and    that  the         ^  Piatt  v.  Western,  &c  R.  R.  Co.,  65 

company  should  pay  a  specified  sum  at  a  N.  C.  74. 

future  day,  and  should  erect  certain  cattle-         *  Dunn  v.  No.  Missouri  R.  R.  Co.,  24 

guards  and  crossings.     The  company  took  Mo.  493. 

possession  and  constructed  the  road  before  *  Provolt  v,  Chicago,  6kc.  R.  R.  Co.,  67 
receiving  a  deed  or  making  payment  of  Mo.  256 ;  Evans  v,  Missouri,  &c.  R.  R. 
the  price.  It  was  held,  1.  That  the  land-  Co.,  64  Mo.  458  ;  Harlow  v.  Marquette, 
owner  had  an  equitable  lien  for  the  price,  &c.  R.  R.  Co.,  41  Mich.  886  ;  Attorney- 
and  for  damages  for  non -construction  of  General  v.  N.  Y.  &  Long  Branch  R.  R. 
the  cattle-guards  and  crossings  ;  and  might  Co.,  25  N.  J.  £q.  49  ;  Pickert  v.  Ridge- 
elect  between  asking  a  specific  perform-  field  Park  R.  R.  Co.,  26  id.  816  ;  Hentz 
ance  of  his  contract  and  enforcement  of  v.  Long  Island  R.  R.  Co.,  18  Barb.  (N.  Y.) 
his  lien.  2.  That  the  fact  that  he  re-  646  ;  Cairo,  &c.  R.  R.  Co.  v.  Turner,  81 
tained  the  legal  title  was  sufficient  to  put  Ark.  494  ;  Goodin  v.  Cincinnati,  &c. 
any  subsequent  mortgagee  or  purchaser  Canal  Co.,  18  Ohio,  169 ;  Pettibone  v.  La 
upon  notice  of  his  rights,  and  to  charge  Crosse,  &c.  R.  B.  Co.,  14  Wis.  448  ;  Tay- 
him  with  the  lien.  Knapp  v.  McAulay,  lor  v,  Pett\john,  24  111.  812  ;  Lexington, 
89  Vt.  275  ;  Provolt  v.  Chicago,  &c.  R.  R.  &c.  B.  R.  Co.  v.  Ormsby,  7  Dana  (Ky.), 
Co.,  57  Mo.  256.  276  ;  Andrews  v.  Farmers*  Loan  k  Trust 

1  MaxweU  v.  Bay  City  Bridge  Co.,  41  Co.,  22  Wis.  288. 
Mich.   458  ;  Western  Penn.  R.  R.  Co.  v.         «  Walker  v.  Chicago,  Ac.  R.  R.  Co.,  67 

Johnston,  59  Penn.  St.  290  ;  Harrington  Mo.  275  ;  Conger  v,  Burlington,  &c.  B.  B. 

V.  St  Paul,  &c.  R.  R.  Co.,  17  Minn.  215  ;  Co.,  41  Iowa,  419. 
Smart  «.  Portsmouth,  &c.  R.  R.  Co.,  20 


SEC.  244.]  TBESPASBER,  WHEN.  787 

fences  and  cattle-guards  adjoining  the  land,  he  cannot  bring  eject- 
ment because  it  failed  to  do  so,  but  may  have  his  remedy  in  an 
action  for  specific  performance,  or  he  may  build  them  and  recover 
the  expense  from  the  company.* 

Where  the  entry  is  made  without  tendering  or  paying  the  land 
damages,  without  the  assent  of  the  owner,  and  the  latter  may  main- 
tain an  action  to  recover  possession,  and  may  enjoin  the  use  of  his 
land  until  his  damages  are  assessed  and  tendered;^  and  the  same 
rule  also  prevails  where  the  statute  requires  that  the  amount  of 
damages  assessed  shall  be  paid,  or  deposited  with  the  clerk  of  the 
court,  and  an  entry  is  made  pending  an  appeal  from  the  assessment, 
without  depositing  the  money  as  required.* 

Sec.  244  Trespasser,  when.  —  Where  a  railway  company  enters 
upon  lands  without  the  assent  of  the  owner,  and  without  having 
complied  with  the  conditions  of  the  statute,  it  is  a  trespasser,  and 
the  owner  of  the  land  may  maintain  ejectment  against  it,  to  recover 
possession,^  or  trespass  for  the  damages ;  ^  and  the  same  rule  pre- 

^  Baker  v.  Chicago,  &c.  B.  B.  Co.,  57  accrued  to  plaintiff's  land  had  the  depot 

Mo.  265.     And  the  same  is  also  the  case  been  erected.  But  profits  of  business  could 

where  the  right  of  way  was  relinquished  not  be  considered.     Wattei'son  v,  Alle- 

upon  the  promise  of  the  company  to  build  a  gheny  Valley  B.  B.  Co.,  74  Penn.  St.  208. 
depot  at  a  certain  place.    Hubbard  v.  Kan-         ^  Cox  v.  Louisville,  &c.  B.  B  Co.,  48 

aas  City,  &c.  R.  R.  Co.,  63  Mo.  68.    Thus,  Ind.  178. 

a  land-owner  for  one  dollar  released  to  a  rail-         '  Bing  v,  Mississippi  Bi  ver  Bridge  Co. , 

roadcompany  the  right  of  way,  etc.,  through  57  Mo.  496. 

his  land,  and  sold  them  a  lot  on  which  to         ^  P.  W.  &  B.  B  B.  Co.  v.  High,  89 

erect  a  depot.     In  an  action  for  not  erect-  Penn.  St.   282  ;  Bobinson  v.  Pittsburgh 

ing   it,  it  was  held  that  parol  evidence  B.  B.   Co.,  57  Cal.  417  ;    HcClinton  v. 

that  its  erection  was  the  consideration  for  Pittsbui^h,  &c.   B.  B.   Co. ,  66  Penn.  St 

the  release,  was  admissible ;  and  that  the  404 ;    Chicago,    &c.    B.  B.    Co.  v.   Knox 

measure  of  damage  for  the  breach  would  College,  34  111.  195  ;  Congler  v.  Burling- 

be  the  additional  value  that  would  have  ton,  &c.    B.  B.  Co.,  41  Iowa,  419 ;  Gil- 


»  Hooker  v,   N.   Y.   &  Kew    Haven  B.  B.  Co.,  27  N.  J.  L.  148;  South  Caro- 

B.  B.  Co.,  14  Conn.  146 ;  Rush  v.  MU-  lina  B.  B.  Co.  v.  Steiner,  44  Ga.   546 ; 

waakee,  &c.  B.  B.  Co.,  54  Wis.  186  ;  Jus-  Eaton  v.  Boston,  &c.  B.  B.  Co.,  51  N.  H. 

tioe  V,  Nesquehoning  VaUey  B.  B.  Co.,  504  ;  Memphis,  &c.  B.  B.  Co.  v.  Payne, 

87  Penn.  St   28  ;  EvansviUe,  Ac.  B.  B.  87  Miss.  700  ;  Bobinson  v.  N.  Y.  &  Ene 

Co.  V,   Dick,   9  Ind.  488;    Blodgett  v.  B.  B.  Co.,  27  Barb.  (N.  Y.)  512;  Sher- 

Utica,  &c.  B.  B.   Co.,  64  Barb.  (N.  Y.)  man  v.   Milwaukee,   &c.  B.  B.  Co.,    40 

480  ;  Murray  v.  Fitchburg  B.  B.  Co.,  130  Wis.  645  ;  Henry  p.  Dubuque  B.  B.  Co.. 

Mass.  99;  Smart  v.  Portsmouth,  &c.  B.  B.  10   Iowa,   540  ;    Hibbs  v,   Chicago,   &c. 

Co.,  20  N.  H.  238 ;  Bufiblo  Bayou,  &c.  B.  B  Co.,  89  Iowa,  840  ;  Indiana  B.  B. 

B.  B.  Co.  V.  Ferris,  26  Tex.  688  ;  Drury  Co.  v,  Boden,  10  Ind.  96 ;  Lee  v.  Pern- 

V.  Midland   B.  B.  Co.,   127  Mass.  571 ;  broke  Iron  Co.,  57  Me.  481 ;  Cushman  v. 

Matthews  v.  St  Paul,  &c.  B.  B.  Co.,  18  Smith,  84  Me.  247. 
Minn.    434;    Tinsman  v,  Belvidere,  &c« 
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vails  where  the  company  has  entered  into  possession  and  the 
proceedings  instituted  to  condemn  the  land  prove  to  be  irr^ular 

man  v.  Sheboygan  R.  R.  Co.,  40  Wis.  653  ;  life  estate,  to  the  exclusion  of  the  remain- 
Levering  V,  Philadelphia,  &c.  R.  R.  Co.,  dermen,  and  without  the  appraisal  or  pay- 
8  W.  &  S.  (Penn.)  459  ;  St.  Joseph,  &c.  ment  of  land  damages,  under  the  statute 
R.  R.  Co.  V,  Callendar,  13  Kan.  496  ;  or  otherwise,  to  the  remaindermeu.  It 
Holbert  «.  St.  Louis,  &c.  R.  R.  Co.,  45  was  held  that,  on  account  of  the  peculiar 
Iowa,  23  ;  Smith  «.  Chicago  &  Alton  R.  R.  and  extraordinary  character  of  the  subject- 
Co.,  67  111.  191  ;  Harrington  v,  St.  Paul,  matter  of  the  case,  the  remaindermen 
&c.  R.  R.  Co.,  17  Miiin.  215  ;  Cox  v.  could  not  maintain  ejectment  against  said 
Louisville,  &c.  R.  R.  Co.,  48  Ind.  178  ;  company  to  recover  joint  possession  of 
New  Orleans  v.  Selma  R.  R.  Co.,  70  Ala.  said  premises.  Austin  v.  Rutland  R.  R. 
227  ;  Galveston,  Harrisburg,  k  San  An-  Co.,  45  Vt  215.  Nor  will  ejectment  lie 
tonio  R  R.  Co.  v.  Pfeuffer,  56  Tex.  66  ;  where  the  company  entered  lawfully  un- 
Rusch  V,  Milwaukee,  Lake  Shore,  &  West-  der  proceedings  to  condemn  the  land,  and 
em  R.  R.  Co.,  54  Wis.  136  ;  Lozier  v.  de^xjsited  the  sam  assessed  and  also  a 
N.  Y.  Central  R.  R.  Co.,  42  Barb.  (N.  Y.)  bond  under  the  statute,  pending  an  ap- 
466 ;  Susquehanna  &  Wyoming  Valley  peal  by  the  land-owner  from  the  assess- 
R.  R.  Co.  V.  Quick,  68  Penn.  St.  189 ;  ment,  and  where  the  land-ovmer  pending 
Baker  v.  Long  Island  R.  R.  Co.,  1  How.  such  appeal  has  accepted  the  money,  even 
Pr.  (N.  Y.)  214  ;  Stewart  v.  Camden,  &c.  though  the  proceedings  are  reversed  on 
R  R.  Co.,  83  N.  J.  L.  115.  Where  a  appeal  St.  Paul,  Alton,  &c.  R.  R.  Co. 
railroad  company  had  lands  condemned  v,  Karnes,  101  III.  402.  In  an  action  by 
for  right  of  way,  and  the  damages  were  the  owner  of  the  fee  to  recover  land  used 
assessed  but  not  paid,  and  the  owner  sued  by  a  railway  company  for  its  road-bed, 
and  recovered  judgment  for  the  damages,  where  the  defendant  claimed  only  a  right 
but  execution  was  returned  "  no  property  of  possession,  the  presiding  judge  chai^ged 
found,"  but  the  company  entered  into  the  jury  that  the  plaintiff  had  the  title, 
possession,  constructed  its  road  with  the  and  they  must  find  for  him  the  land  in 
consent  of  the  owner,  and  then  leased  it  to  dispute,  and  damages.  It  was  held  erro- 
another  cotnpany,  which  was  occupying  neous,  as  the  right  of  title  does  not  neces- 
and  using  this  right  of  way  when  the  suit  sarily  carry  with  it  the  right  of  possession  ; 
was  brought  to  recover  the  land,  it  was  and  for  such  error  anew  trial  was  granted, 
held  that  the  suit  could  not  be  maintained  And  no  interference  with  the  terms  of  the 
without  notice  to  quit.  Chicago,  Burling-  deed  being  alleged  or  proven,  it  was  held 
ton,  &  Quincy  R.R .  Co.  v.  Knox  College,  that  the  plaintiff  could  not  recover  pos- 
84  111.  195.  Ejectment  is  a  proper  remedy  session  or  damages  for  its  detention.  Tutt 
whei-e  land  owned  in  fee  by  an  individual,  v.  Port  Royal,  &c.  R.  R.  Co.,  16  S.  C.  865. 
subject  to  the  public  easement  of  a  high-  In  an  action  of  ejectment  for  possession  of 
way,  is  appropriated  by  a  railroad  com-  an  undivided  interest  in  a  tract  of  land,  it 
pany  for  the  use  of  its  road.  Lozier  v.  was  held  that  it  was  not  necessary  to  al- 
New  York  Central  R  .  R.  Co.,  42  Barb,  lege  in  the  complaint  that  the  defendant 
(N.  Y.)  466.  Ejectment  will  not  lie  to  re-  had  not  since  its  entry  upon  the  premises 
cover  an  undivided  moiety  of  lands  in  acquired  the  right  to  the  possession  by 
the  possession  of  a  railway  company,  condemnation  for  the  purposes  of  its  road. 
Thus,  a  railroad  company  owning  one  un-  This  would  be  a  matter  of  defence.  Neither 
divided  moiety  of  land  in  fee,  and  the  life  was  it  necessary  to  allege  that  the  defend- 
estate  of  A.  in  the  other  moiety  thereof,  ant  was  not  the  owner  of  the  other  nndi- 
being  in  the  exclusive  possession,  duly  lo-  Tided  interest  or  in  possession  under  the 
cated  its  railroad  thereon,  and  appropri-  owner.  This  would  also  be  a  matter  of 
ated  the  whole  thereof  for  the  ordinary,  defence.  Hennessy  v.  St.  Paul,  &c.  R.  R. 
necessary,  and  legitimate  purposes  of  the  Co.,  30  Minn.  55.  In  ejectment  for  laud 
road,  and  continued  to  thus  use  and  pos-  occupied  by  the  defendant's  railroad  and  de- 
0688  the  same  after  the  termination  of  said  pot,  the  defendant  in  effect  pleaded  that  it 
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and  defective ;  and  such  proceedings  are  no  defence  either  in  eject- 
ment or  trespass.^ 

had  entered  by  pennission  of  the  plaintiffs,  by  a  railway  in  coarse  of  constmction  is 

and  had  paid  plaintiffs  for  the  right  of  way  constructive    notice    of    the    comiiany's 

over  the  land,  and  for  the  privilege  of  main-  rights  therein.     Detroit,  &c.   R.  U.  Co. 

taining  a  depot ;  and  that  thereupon  the  v.   Brown,  87  Mich.   583.     Where   laud 

plaintiffs   had  granted  to  the  defendant  has  been  appropriated  by  a  railroad  com- 

said  right  and  privilege.   The  court  did  not  pony  without  the  payment  of  compensation 

find  on  this  issue,  but  in  effect  found  that  thei-efor,  and  the  defendant  corporation 

the  plaintiffs  had  consented  to  the  erec-  seeks  to  have  the  amount  of  the  plaintiff's 

tion  of  the  depots,  and  had  recognized  the  damages  assessed  on  the  trial  pursuant  to 

land  as  the  propei-ty  of  the  defendant,  and  the  statute,  the  damages  are  to  he  assessed 

had   waived  error  in  the  location  of  the  aa  of  the  time  oj  the  trial,     Morin  v,  St. 

premises.     It  was  held  that  the  finding  Paul,  Minneapolis,  &  Manitoba  K.  K.  Co., 

was  beyond  the  issue,  and  that  the  find-  80  Minn.  100.     Mere  silence  and  inaction 

ings  were  defective  in  not  finding  upon  for  the  time  being  on  the  part  of  a  land- 

the  issue  presented.     Robinson  v.   Pitts-  owner,    when    informed  that    a    railroad 

burg  R.  R.  Co.,  57  Cal.  417.     Stewart  v.  company  is  constructing  its  track  over 

Camden,  &c.  R.  R.  Co.,  38  N.  J.  L.  115.  his  property,  will  not  be  construed  into 

An    action    for    consequential    damages  acquiescence  so  as  to  estop  him  from  his 

to  adjoining  land  cannot  be  joined  with  action  of  ejectment.     Walker  v.  Chicago, 

an  action  for  possession  of  land  unlaw-  &c.  R.  R.    Co.,   57   Mo.    275.      But   the 

fully  taken  by  a  railway  company.   Welsh  owner  may  by  his  own  act  estop  himself 

V.  Chicago,  &c.  R.  R.  Co.,  34  Wis.  494.  from  demanding  actual  payment  of  com- 

A  complaint  in  ejectment  for  land  de-  pensation  as  a  condition  precedent  to  the 

scribed  by  reference  to  monuments  need  taking  for  public  uses  ;    and  if  he  ex- 

not  aver  positively  the  existence  of  such  pressly  consents,  or,  with  full  knowledge 

monuments.    Thus,  when  the  land  is  de-  of   the    taking    makes    no    objection,   hU 

scribed  as  all  that  part  of  a  designated  permits  a  public  corporation  to  enter  upon 

lot    lying  within   one  hundred    feet   on  his  land  and  expend  money,  and  carry 

either  side  of  a  certain  railroad  track,  it  into  operation  the  purposes  for  which  it  is 

is  no  objection  to  the  complaint  that  it  taken,  he  will  not  be  permitted  to  eject 

does  not  positively  aver  that  there  is  a  the  parties  from  possession  for  want  of 

track  on  the  land.     May  v,  St.  Paul,  &c.  payment  of  the  compensation.     Pryzby- 

R.  R.  Co.,  26  Minn.  74.     In  ejectment  lowicz  v.  Missouri  River  R.  R.  Co.,  17  Fed. 

where  the  defendant  claimed  title  to  the  Rep.  492.    So  where  the  owner  has  knowl- 

whole  premises,  disclaiming  as  to  no  part  edge  of  the  fact  that  a  company  is  pro- 

thereof,  it  was  held  immaterial  that  the  ceeding  to  locate  and  construct  its  road  on 

defendant  was  in  actual  possession  of  only  his  land,  and  allows  it  to  expend  large 

a  part.      Colorado  Central  R.  R.  Co.  v.  sums  of  money  in  improvements  for  this 

Smith,  5  Col.    160.      Ejectment  having  purpose  without  interfering,  he  is  estopped 

been  brought  in  C.  county  for  lands  then  from    evicting   it    by    ejectment.       New 

situate  in  that  county,  the  subsequent  in-  Orleans,  &c.  R.  R.  Co.  v,  Jones,  68  Ala. 

elusion  of  the  lands  within  another  county  48.     A  judgment  for  possession  of  real 

by  act  of  the  legislature  did  not  divest  the  estate  against  a  party  not  in  possession, 

jurisdiction  of  the  Circuit  Court  for  C.  and  who  holds  only  a  naked  legal  title, 

county  in  the  absence  of  any  provision  in  does  not  affect  the  rights  of  one  not  a 

the  act  upon  that  subject.     Cornell  Uni-  party  to  the  action  who  has  possession  and 

versity  9.  Wisconsin  Central  R.  R.  Co.,  49  full  equitable  title.     Kansas  Pacific  R.  R. 

Wis.  158.     Upon  forfeiture  of  a  lease  an  Co.  v.  McBrotney,  12  Kans.  1. 

action  of  ejectment  may  be  maintained  ^  Ewingv.  St. Louis, 5  Wall.  (U.S.) 518; 

to  recover   possession.     Horton  v.  New  Peoria  R.  R.  Co.  v.  Scheitz,  84  111.  185  ; 

Yoric  Central,  &c.    R.  R.  Co.,  12  Abb.  BlaisdelIi;.Winthrop,118Mass.l88;  Bathe 

N.  Cas.  (N.  Y.)   SO.    Occupancy  of  land  v.  Dayton,  &c.  R.  R.  Co.,  87  Ohio  St.  147. 
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A  recovery  of  damages  iu  an  action  of  trespass  is  no  concession 
of  the  right  of  the  railway  company,  nor  are  the  damages  recovered 
in  any  sense  a  substitute  for  the  damages  given  under  statutory 
proceedings,  but  as  a  rule  only  cover  the  past  injury  ;  *  and  in  sub- 
sequent proceedings  by  the  corporation  to  condemn  the  land,  the 
damages  recovered  in  an  action  of  trespass  for  the  wrongful  entiy 
are  not  to  be  deducted  from  the  damages  assessed.^  The  remedies 
are  entirely  distinct  from  each  other  in  their  nature  and  purposes,® 
and  the  pendency  of  an  action  of  trespass  is  not  a  bar  to  proceedings 
to  condemn*  nor  is  the  pendency  of  proceedings  to  condemn  a 
bar  to  an  action  of  trespass  where  the  entry  was  unlawful*    If  the 

1  Anderson  R.  R.  Co.  v,  Keniodle,  64  set  aside  by  metes  and  bounds.  The  plain- 
Ind.  314  ;  Blodgett  i;.  Utica,  &c.  R.  R.  tiff,  it  was  shown,  had  conveyed  by  deed 
Co.,  64  Barb.  (N.  Y.)  540  ;  Hartz  v.  St.  aright  of  way  over  the  land  to  the  coin- 
Paul  R.  R.  Co.,  21  Minn.  85S  ;  Harring-  pany.  It  was  held  that  the  admission  of 
ton  V.  St.  Paul  R.  R.  Co.,  17  id.  215 ;  evidence  showing  the  depreciation  of  the 
Adams  v.  Hastings  R.  R.  Co.,  18  id.  260.  value  of  the  entire  property  by  reason  of 

'  Blodgett  V,  Utica  R.  R.  Co.,  64  the  location  and  construction  of  the  rail- 
Barb.  (N.  Y.)  580 ;  Harsh  v,  St.  Paul  way,  connected  with  the  fact  tliat  the 
R.  R.  Co.,  17  Minn.  439  ;  Oregon  R.  R.  greater  part  of  the  chaise  related  to  the 
Co.  V.  Barlow,  3  Oregon,  811  ;  Chicago  condemnation  of  the  right  of  way  and 
&  Iowa  R.  R.  Co.  V.  Davis,  86  111.  20  ;  measure  of  damages  in  such  cases,  all  of 
Leber  v.  Minneapolis,  &u.  R.  R.  Co.,  29  which  resulted  in  an  inconsistent  venlict, 
Minn.  256.  In  such  cases  the  damages  was  such  error  as  to  require  a  reversal  of 
should  include  compensation  for  the  ac-  the  judgment.  Houston,  &o.  R.  R.  Co. 
tual  injury,  and  punitive  damages  if  war-  v,  Adams,  58  Tex.  476.  Where  a  rail- 
ranted  by  the  circumstances,  but  not  the  way  company  entered  upon  the  land  of 
value  of  the  land.  Anderson,  &c.  R.  R.  C.  and  built  its  railway,  and  C.  brought 
Co.  V.  Kemodle,  54  Ind.  814.  The  owner  an  action  of  trespass  qitare  clausum  Jregit 
of  laud  which  has  been  utilawfully  taken  against  the  company,  and  recovered  judg- 
and  occupied  by  a  corporation  authorized  ment,  which  was  paid,  and  C.  afterwards 
by  law  to  appropriate  land  cannot  main-  peaceably  retook  possession  of  the  prem- 
tain  an  action  for  the  value  of  the  land  so  ises,  after  which  the  railway  again  entered 
taken  and  also  damages  accruing  by  rea-  and  rebuilt  its  track,  it  was  held  that  C. 
son  of  such  appropriation,  if  the  circum-  might  recover  damages  in  a  second  suit, 
stances  are  such  that  he  may  recover  the  Illinois,  &c.  R.  R.  &  Coal  Co.  v.  Cobb, 
laud  itself.  In  such  case  the  owner  may  82  111.  183.  When  damage  is  done  to 
recover  compensation  and  damages  by  lands  held  by  a  corporation,  the  party 
special  proceedings  under  the  statute,  or  by  whose  negligence  such  injury  was 
the  land  itself,  as  in  other  cases  of  unlaw-  caused  cannot  escape  liability  by  showing 
ful  entry.  Atlantic  &  Great  Western  R.  R.  that  the  corporatiou  was  not  permitted  by 
Co.  17.  Robbins,  35  Ohio  St.  531.  Thus,  its  charter  to  acquire  title  to  the  property, 
an  action  was  brought  in  tres]mss  to  try  or  that  it  acquired  it  for  purposes  unau- 
title  against  a  railway  company,  and  for  thorized  by  law.  Farmere*  Loan  &  Trust 
damais^es  for  destniction  of  fences  and  or-  Co.  v.  Green  Bay,  &c.  R.  R.  Co.,  11  Biss. 
chards,  for  fencing  in  twenty  acres,  and  (U.  S.  C.  C. )  334. 
other  items  of  damage,  with  a  prayer  in  *  Ijoop  v.  Chamberlain,  17  Wis.  504. 
the  alternative,  —  for  restoration  of  the  *  Secombe  v,  Milwaukee  R.  R.  Co.,  28 
premises,  for  damages  and  injunction  ;  or,  -Wall.  (U.  S.)  108. 
if  the  railway  company  was  entitled  to  *  Cobum  v.  Pacific  Lumber  Co.,  46 
have  a  right  of  way  condemned,  that  it  be  Cal.  31. 
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company,  after  a  wrongful  entry,  commences  proceedings  to  con- 
demn the  land,  the  damages  arising  from  the  trespass  are  not  to  be 
considered,^  nor,  if  they  are  so  included,  does  it  bar  an  action  of  tres- 
pass in  favor  of  the  owner  when  the  entry  was  made.*  If  a  build- 
ing is  erected  upon  land  without  the  assent  and  agreement  of  the 
owner  of  the  land,  it  becomes  at  once  a  part  of  the  realty,  and  is  the 
property  of  the  owner  of  the  freehold.  Hence,  where  a  railroad 
company,  having  obtained  a  decree  for  the  condemnation  of  a  tract 
of  land  without  the  knowledge  of  the  owner,  erected  upon  it  a 
building  of  a  permanent  character  for  a  depot,  and  afterward  the 
decree  was  adjudged  to  be  void,  it  was  held  that  the  building  had 
become  a  part  of  the  realty,  and  could  not  be  removed  by  tlie 
company ;  and  it  made  no  difference  that  it  was  set  upon  posts 
and  could  be  taken  away  without  injury  to  the  ground.® 

So  a  railway  company  which  has  constructed  its  track  upon  a  per- 
son's land,  without  filing  a  written  location  or  presenting  a  plan 
thereof,  or  paying  or  tendering  any  damages  for  the  land  so  taken,  can- 
not enter  upon  the  land  for  the  purpose  of  removing  the  track  laid 
upon  the  road-bed,  and  structures  placed  upon  the  land ;  such  property 
becomes  a  part  of  the  realty ;  and  the  fact  that  the  original  entry 
and  construction  were  made  without  objection  by  a  mortgagor  in 
possession  cannot  avail  against  the  title  acquired  by  the  mortgagee 
by  the  subsequent  foreclosure  of  his  mortgage.*  So  where  the  trespass 
consisted  in  constructing  a  railroad  across  a  farm  without  the  right 
to  do  so  having  been  acquired  by  ascertaining  and  paying  compensa- 
tion to  the  owner,  it  was  held  that  if  the  ties  and  mils  increased 
the  value  of  the  farm,  that  should  be  considered  in  determining  the 
amount  of  damages ;  but  if  the  farm  was  in  no  way  benefited  or 
enhanced  in  value  by  the  ties  and  rails  being  laid  across  it,  no 
deduction  from  the  damage  done  to  the  farm  should  be  made  on 
account  of  the  value  of  the  ties  and  rails.  In  other  words,  conced- 
ifi;^  that  the  ties  and  rails  became  the  property  of  the  land-owner, 
their  value  could  not  be  set  off  against  the  damage  occasioned  by  the 
trespass.* 

1  Blodgett  V.  Utica,  &c.  R.  R  Co.,  64  Co.,  17  Minn.  215  ;  Pierce  v.  Worcester, 

Barb.  (N.  Y.)  580;  McClinton  v.  Pitts-  Ac.  R  R.  Co.,  105  Mass.   199;  Central 

burgh,  Ac.  R.  R.  Co.,  66  Penn.  St  404  ;  R.  R  Co.  v.  Hetfield,  29  N.  J,  L.  206. 
Missouri,  &c.  R  R.  Co.  v.  Ward,  10  Kan.         •  Hunt  v.  Missouri  Pacific  R  R.  Co., 

S52 ;  Selma,  &c  R  R.  Co.  v.  Keith,  58  76  Mo.  115. 

6a.  178 ;  Praetz  v.  St.  Paul  R.  R.  Co.,  17         ^  Meriam  p.  Brown,  128  Moar.  391. 
Minn.  163.  *  Schroeder  v.  De  Graff,  28  Miun.  299. 

<  Harrington  v,  St  Paul  &  S.  C.  R  R 
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If  a  land-owner,  knowing  that  a  i-ailway  company  has  entered 
upon  his  land  and  is  engaged  in  constructing  its  road  without 
having  complied  with  the  statute,  remains  inactive  and  permits 
them  to  go  on  and  expend  large  sums  in  the  work,  he  will  be 
estopped  from  maintaining  either  trespass  or  ejectment  for  the 
entry,  and  will  be  regarded  as  having  acquiesced  therein  ;  ^  but  such 
acquiescence  will  not  deprive  him  of  his  statutory  remedy,  unless 
the  statutory  limitation  has  expired.^  So  too,  where  a  railroad 
company  enters  upon  and  occupies  land  for  the  use  of  its  road^ 
without  complying  with  the  requirements  of  the  statute,  without 
the  consent  of  the  owner,  and  the  owner  has  done  no  act  which 
amounts  to  a  waiver  of  his  rights,  the  corporation  has  no  title 
thereto  as  against  the  owner ;  consequently  neither  does  a  mortgagee 
or  lessee  of  the  road  acquire  any  ;  and  a  court  of  equity,  upon  a  bill 
brought  by  the  owner  for  that  purpose,  will  enjoin  the  corporation,  or 
any  person  claiming  under  it,  from  using  the  land  for  the  purposes 
of  such  road,  unless  they  pay  the  land  damages  to  the  owner  within 
a  time  specified  in  the  decree.^ 

Where  a  railway  company  enters  upon  lands  under  proceedings 
to  condemn  it,  which  are  afterwards  declared  void,  if  it  subsequently 
takes  the  same  under  valid  proceedings,  the  owner  of  the  land 
cannot  maintain  trespass  against  it  for  the  first  entry.  Thus,  in  a 
Michigan  case,*  a  railroad  company  instituted  proceedings  to  con- 
demn land,  and  an  award  was  made  and  the  amount  deposited 
subject  to  the  land-erwner's  order.  The  company  immediately  en- 
tered the  land,  digging  up   the  trees    and  fences  and  building 

1  Lexington,  &c.  R.  R.  Co.  v.  Ormsby,  estoppel.  After  the  road  was  surveyed 
7  Dana  (Ky.),  276  ;  Harlow  r.  Marquette,  and  located,  but  before  her  land  was 
&c.  R.  R.  Co.,  41  Mich.  336  ;  Cairo,  &c.  taken,  the  railroad  was  mortgaged  to  se- 
R.  R.  Co.  V.  Turner,  31  Ark.  494  ;  Petti-  cure  its  bonds  owned  by  the  defendant, 
bone  V,  La  Crosse,  &c.  R.  R.  Co.,  14  Wis.  the  C.  Railroad  Company,  and  leased  to 
443.  the  defendant,  the  £.  Railroad  Company. 

2  Gay  V.  Maine  Central  R.  R.  Co.,  72  The  mortgage  was  forecloseti  and  the  title 
Me.  95  ;  Ifaxwell  v.  Bay  City  Bridge  Co.,  established  in  the  bondholders.  A  bill 
41  Mich.  453  ;  Smart  v.  Portsmouth,  &c.  having  been  brought  to  enjoin  the  defend- 
R.  R.  Co.,  20  N.  H.  233  ;  Western  Penn.  ants  from  occupying  the  oratrix's  land,  it 
R.  R.  Co.  V.  Johnston,  59  Penn.  St  290.  was  held  that  the  defendants  should  be 

•  In  Kendall  v,  Missisquoi,  &c.  R.  R.  eiyoined  unless  they  pay  the  land  damages. 
Co.,  55  Vt,  the  defendant  constructed  its         *  Dunlap  v.  Toledo,  &c.  R.  R.  Co.,  60 

road  across  the  land  of  the  oratrix,  a  mar-  Mich.  470.     Nor  in  such  case  is  the  land- 

ried  woman,  without  complying  with  the  owner  entitled  to  have  the  value  of  the 

statute  as  to  taking  land  for  railroad  par-  track  assessed  to  him  as  damages.     Cali- 

poaes,  without  her  consent,  and  without  fomia,   &c.    R.  R.  Co.   p.  Armstrong,  46 

any  action  of  hers  that  amounted  to  an  Cal.  85. 
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their  road-bed  On  certiorari,  the  proceedings  to  condemn  were 
declared  void  for  improper  service  of  notice.  The  proceedings  were 
immediately  renewed  and  a  valid  condemnation  made,  which 
resulted  in  a  laiger  award  to  the  owner  on  account  of  the  injury 
done.  It  was  held  that  trespass  could  not  be  maintained  by  the 
owner  for  the  damage  done  by  the  railroad  company.^  There  is  no 
doubt  that  a  right  in  action,  where  it  comes  into  existence  under 
common-law  principles,  and  is  not  given  by  statute  as  a  mere  penalty 
or  without  equitable  basis,  is  as  much  property  as  any  tangible 
possession,  and  as  much  within  the  rules  of  constitutional  protection.^ 
If  the  railroad  company  takes  possession  of  laud,  cuts  down  trees, 
and  removes  the  soil,  under  pretence  of  a  judgment,  which  proves  to 
be  utterly  void,  and  which  could  therefore  constitute  no  protection 
whatever,  the  land-owner  has  his  remedy  for  the  trespass.  And 
even  though  the  company  commenced  subsequent  legal  proceedings 
which  resulted  in  a  regular  condemnation,  while  the  right  of  the 
owner  to  recover  would  have  been  defeated  thereby,  yet  if  he  had 
sold  the  land  to  a  third  person,  the  purchaser's  right  to  recover  from 
the  railroad  company  would  have  remained  unaffected,  for  the 
injury  was  already  inflicted,  and  the  injurious  consequences  which 
had  resulted,  or  were  likely  to  result,  would  be  taken  into  account 
in  determining  the  price.*  But  where  the  railroad  itself  proceeds 
to  condemn  the  reversion  to  its  own  use,  and  in  doing  so  takes  and 
pays  for  the  owner's  interest  acbording  to  its  value  before  the 
wrongful  acts  were  committed,  the  new  and  regular  proceedings  are 
a  substitute  for  the  first  and  wrongful  proceedings,  and  so  far  as  the 
wrongful  acts  worked  an  injury  to  the  land,  the  consequences  are  by 
the  new  proceedings  appropriated  to  and  taken  and  borne  by  the  com- 
pany itself  The  owner  ceases  to  have  any  reversion  to  which 
continuous  injury  can  attach,  and  his  previous  right  of  action,  so 
far  as  it  looked  to  the  future  and  was  continuous,  has  ceased  to 
exist,  for  the  reason  that  by  the  necessary  effect  of  the  condemnation 
proceedings  it  has  been  estimated  and  taken  into  account,  and  the 
owner,  by  the  payment  made,  has  been  satisfied  for  it.* 


2  Bloodgood  V.   Mohawk,  &c.  R.  R.    bard  v,  Brainerd,  35  Conn.  563  ;  Griffin 
Co.,  18  Wend.   (K.  Y.)  9;  Blodgett  v,    v.  Wilcox,  21  Ind.  370. 
BaUioad    Co.,   64    Barb.    (N.   Y.)  560;         •  McFadden  «.  Johnson,  72  Penn.  St. 
Powers  V.  Hnrmer,  51  Mo.  186.  835. 

*  JohnBon  v.  Jones,  44  111.  142  ;  Hnb-         «  Dunlap  v.  Toledo  &c.  R.  R.  Co.,  50 

Mich.  470. 
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A  court  of  equity  has  jurisdiction  to  restraiu  the  commission  or 
continuance  of  trespasses  to  lands.  But  when  the  title  is  purely 
legal,  and  the  property  not  of  peculiar  value,  the  court  will  not 
intervene  unless  the  remedy  at  law  is  inadequate,  or  there  is  a 
necessity  for  intervention  to  prevent  irreparable  injury.^  There 
must  be  such  an  injury  as  from  its  nature  is  not  susceptible  of 
being  compensated  by  damages  at  law,  or  such  as  from  its  continu- 
ance or  permanent  mischief  must  occasion  a  constantly  recurring 
grievance,  which  cannot  be  prevented  otherwise  but  by  an  injunc- 
tion.^ There  is  no  authority  which  authorizes  the  interference  of 
the  court  to  prevent  the  mere  taking  possession  of  lands  and  holding 
them  vi  et  armis;  nor  is  there  any  authority  which  will  justify 
interference  because  of  the  mere  continuance  of  a  tortious  possession. 
The  entry  and  possession,  however  long  it  may  continue,  forms  but 
one  grievance,  a  single  and  indivisible  cause  of  action,  capable  of 
full  redress  by  legal  remedies.^  The  general  rule  is,  that  a  corpora- 
tion having  the  right  to  take  lands  in  the  exercise  of  the  power  of 
eminent  domain,  if  it  enters  upon  them  without  making  just  com- 
pensation to  the  owner,  a  court  of  equity  will  intervene  for  the 
protection  of  the  owner  until  just  compensation  is  made,  if  he  applies 
seasonably.  In  the  case  of  railway  companies  entering  upon  lands, 
without  right,  to  lay  their  tracks,  etc.,  courts  of  equity  make  an 
exception  to  the  rule,  upon  the  ground  of  necessity  to  pi^event 
irreparable  injury.*  But  the  application  must  be  made  seasonably; 
the  right  to  relief  is  lost  by  laches  in  seeking  the  protection  of 
the  court  In  a  New  Hampshire  case,*^  the  court  say :  "  Another 
principle  which  is  held  to  govern  the  discretion  of  the  court  in  these 
cases  is  that  the  application  for  an  injunction  must  be  seasonably 
made;  and  therefore  if  it  appears  that  the  owner  of  the  property 
supposed  to  be  affected  by  a  nuisance,  has  allowed  it  to  exist  for 
several  years,  with  a  knowledge  of  its  existence  and  without  any 
objection,  and  especially  if  he  has  acquiesced  in  the  claim  of 
another  to  use  and  enjoy  the  subject  of  complaint  as  of  right,  and 
to  expend  money  upon  the  strength  of  it,  with  his  knowledge  and 
without  objection,  courts  of  equity  will  decline  to  grant  an  injunc- 

i.M.  &  W.  P.  R  R.  Co.  V,  Walton,  14         »  Rallantine  r.  Town  of  Harrison,  87 

Ala.   207  ;  Burnett  v,  Crai?,  80  id.  135  ;  N.  J.  Eq.  560  ;  45  Am.  Rep.  667. 
Brooks  V.  Diaz,    36  id.    599  ;  Nevera  r.         *  Johnston  v,  Hyde,  25  N.  J.  Eq.  454 ; 

Myer,  52  id.  198  ;  Boulo  v.  R.  R.  Co.,  65  Soathmayd  v.  McLAUghliu,  24  id.  464. 
id.  480.  6  Bassett   v.   Salisbury  Mfg.   Co.,  47 

«  2  Story  Eq.  §  926  N.  H.  439. 
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tion,  but  leave  him  tx)  his  remedy  at  law."^  Considerations  of  public 
policy,  as  well  as  recognized  principles  of  justice  between  parties, 
require  that  the  courts  should  hold  that  the  property  of  the  owner 
cannot  be  reclaimed,  and  that  there  only  remains  to  him  a  right  of 
compensation.  This  is  the  generally  recognized  doctrine  and  it  is 
rigidly  applied  even  by  those  courts  which  interfere  most  liberally 
for  the  protection  of  the  owners  of  lands  against  the  unlawful  entry 
of  railroad  and  similar  corporations.^  As  a  rule,  legal  rights,  except 
in  cases  of  absolute  necessity,  are  to  be  asserted  and  established  in 
courts  of  law ;  and  even  in  cases  where  a  court  of  equity  does  inter- 
fere, it  will  not  assume  jurisdiction  over  the  legal  aspects  of  the 
casa 

Sec.  245.  statutory  Remedy  is  BzoliuiTe.  —  It  is  now  almost 
universally  held  that  where  the  statute  permits  land  to  be  taken  for 
public  uses,  and  provides  a  remedy  therefor,  that  such  remedy  is 
exclusive,  and  the  common-law  remedy  is  merged  therein.  Thus,  in 
a  Ehode  Island  case,'  the  statute  empowered  the  city  of  Providence 

1  Goodin  v,  Cincinuati  R.  R.  Co.,  18  Worcester,  6  Gray  (Mass.),  544  ;  Stevens 

Ohio  St.  169.  V.  Middlesex  Canal  Co.,   12  Mass.  466  ; 

«  Binney's  Case,  2  Bland  Ch.   (Md.)  Mellen  «.  Western   R.    R.   Co.,   4   Gray 

99 ;  M.  &  E.  R.  R.  Co.  v,  Prudden.  20  (Mass.),  301  ;  Sabin  v.  Vt.  Central  R.  R 

N.  J.  Eq.  530  ;  Easten  v,  N.  Y.  &  L.  B.  Co.,  25  Vt.  363  ;  Vermont  Central  R.  R. 

R.   R.    Co.,    26  id.    359 ;    Traphageu  v.  Co.   v,   Baxter,    22    Vt    365 ;  Mason  v. 

Mayor,  29  id.  206.  Kennebec  &  P.  R.  R.   Co.,  31  Me.  215  ; 

*  Smith  9.  Tripp,  14  R.  I. ;  Perley  v,  Boothbay  v.  Androscoggin,  &c.  R  R  Co., 

Boston,  &c.  R.  R.  Co.,  57  N.  H.  212;  51  Me.  318;  Gowen  v.  Penobscot,  &c  R.R 

Orr  V.  Quimby,  54  id.  590  ;  Eaton  v.  Bos-  Co.,  44  Me.   140  ;  McCormack  v.  Terre 

ton.  Concord,  &  Montreal  R  R.  Co.,  5  id.  Haute,  &c.  R.  R.  Co.,  9  Ind.  283  ;  Null 

504  ;  Dearborn  v.  Boston,  &c.  R.  R.  Co.,  v.  Whitewater,  kc.  Canal  Co.,  4  Ind.  431 ; 

24  id.  179  ;  Henniker  v.  Contoocook  Valley  Lewiston  v.  Junction  R.  R.  Co.,  7  Ind. 

R.  R.  Co.,  29  id.  146  ;  Clark  v.  Boston,  597  ;  Lafayette,  &c.  R.  R  Co.  v.  Smith, 

&c.   R    R    Co.,   24    id.   114  ;    Troy  v.  6  Ind.  249  ;  New  Albany,  &c.  R  R.  Co. 

Cheshire  R  R  Co.,  23  id.  88 ;  Aldrich  v.  Connelly,  7  Ind.  32 ;  Fumess  v.  Hud- 

V.  Cheshire  R  R  Co.,  21  id.  859  ;  Wood  son  River  R  R  Co.,  5  Sandf.  (N.  Y.) 

V.  Nashua  Mfg.  Co.,  4  id.  527  ;  Lafayette  551  ;  Selden  v.  D.  &  H.   Canal  Co.,  29 

Plank  Road  Co.  v.  New  Albany,  &c.  R.  R  N.  Y.  684  ;  Calking  v.  Baldwin,  4  Weud. 

Co.,  13  Ind.  90  ;  Indiana  Central  R  R  (N.  Y.)  667  ;  Cairo,  Ac.  R.  R   Co.  v. 

Co.  ».  Oaks,  20  Ind.  9  ;  Green  v.  Boody,  Turner,  31  Ark.  494  ;  Stodgill  v.  Chicago, 

21   Ind.  10  ;  Teick  v.  Carver  County,  11  Ac.  R.  R  Co.,  43  Iowa,  26  ;  Daniels  v, 

Minn.  292  ;  LindelU.  Hannibal  &  St  Jo.  Chicago,  &c.  R.  R.  Co.,  35  id.  129  ;  Mc- 

R  R  Co.,  36  Mo.  543 ;  Clark  v.  Hanni-  Intire  v.  Western  North  Carolina  R.  R. 

bal  &  St.  Jo.  R  R  Co.,  86  Mo.   202 ;  Co.,  67  N»  C.  278 ;  Tennessee,  &c.  R  R, 

Pettibone  v.  La  Crosse,  &c.  R.  R  Co.,  14  Co.  v.  Adams,  3  Head  (Tenn.),  596  ;  Col- 

Wis.   448  ;  Sherman  v.   Milwaukee,   &c.  cough  v.  Nashville,  &c.  R.  R.  Co.,  2  id. 

R.  R  Co.,   40  id.  645  ;  Kennedy  v.  Mil-  171 ;    Brown  v.  Beatty,  34  Miss.    227  ; 

waukee,  &c.  R.  R.  Co.,  22  id.  581  ;  Ford  Fuller  v.  Edings,  11   Rich.   (S.  C.)  239 ; 

V,  Chicago,  &c.   R  R  Co.,  14  id.  609 ;  McLaughlin  v.  Charlotte,  &c.  R.  R.  Co., 

Stowell  V.  Flagg,  11  Mass.  364 ;  Perry  v.  5  id.  583  ;  Little  Miami  R  R.  Co.  v. 
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to  take  land  for  public  water-works,  and  provided  that  the  owner  of 
condemned  land  might  recover  compensation  by  filing  his  petition 
in  the  Supreme  Court  "  at  any  time  within,  but  not  after  one  year 
from  the  time  of  the  taking,"  if  he  did  not  agree  with  the  city  upon 
the  price  of  the  land.  A.,  the  owner  of  land  taken,  permitted  the 
statutory  time  to  elapse  without  agreeing  upon  the  price,  and  then 
brought  assumpsit  against  the  city,  declaring  first  on  an  implied 
promise  to  pay  him  just  compensation,  second  on  a  promise  to  pay 
the  value  of  the  land  with  interest,  and  third  on  a  promise  to  pay 
for  the  permissive  taking  and  use  of  the  land.  The  city  pleaded 
the  statute,  the  failure  to  agree  for  the  price,  and  the  lapse  of  the 
statutory  time  in  bar  of  the  suit.  To  this  plea  A.  demurred.  It 
was  held  that  the  plea  was  good  and  that  A.  was  remediless,  the 
statutory  remedy  being  exclusive.^    The  few  cases  which  hold  other- 

Whiteacre,  8  Ohio  St.  590  ;  Hueston  v.  cannot  resort  to  any  other.     In  this  State, 

Eaton,  &c.  R.  R.  Co.,  4  id.  685  ;  Phila-  the  right  to  institute  a  proceeding  to  con- 

delphia  &  Reading  R.  R.  Co.  v.  Yeiser,  demn  land  for  the  roadway  of  a  railroad  is 

8  Penn.  St.  866  ;  McKinney  v.  Mononga-  given  to  the  company  seeking  it,  and  to 

hela  Nav.  Co.,  14  Penn.  St.  65  ;  Fehr  v.  no  other  person  ;  and  if  a  company  fails  to 

Schuykill  Nav.   Co.,   69  Penn.  St  161  ;  avaU  itself  of  this  right,  and  without  the 

Philadelphia  W.  &  B.  R.  R.  Co.  v.  Wil-  consent  of  the  owner,  enters  upon  his  land, 

lianis,  64  Penn.  St.  103  ;  Koch  v.  Williams-  such  owner  is  entitled  to  resort  to  any 

port  Water  Co.,  65  id.  288  ;  Cumberland  court  having  jurisdiction,  by  reason  of  the 

Valley  R.  R.  Co.  v.  McLanahan,  59  id.  amount  of  damage  claimed,  for  redress  of 

28  ;  Johnson  v.  St.  Louis  Iron  Mountain,  the  wrong.     International,  &c.  R.  R.  Co. 

&C.  R  R.  Co.,  32  Ark  758 ;  International,  ».  Benitos,   69   Tex.  — ,  10  Am.  &  Eng. 

&c.  R.R.Co.«.  Benitos,  59  Tex.,— 10 Am.  R.  R  Cas.  122.     Sherman  v.  Milwaukee, 

&  Eng.  R  R  Cas.  122.     But  in  Georgia  &c.    R  R.  Co.,   40  Wis.  652 ;   Bliss  t;. 

it  is  held  that  the  statutory  remedy  is  not  Chicago  &  N.  W.  R.  R.  Co.,  48  id.  192  ; 

exclusive,  and  that  trespass  may  be  main-  Kansas  Pacific  R.  R   Co.   v.  Streetcr,  8 

tained  by  the  owner.     Atlantic,  &c.  R.  R.  Kan.  185  ;  Stein  v.  Burden,  24  Ala.  146  ; 

Co.  V,  Fuller,  48  Ga.  423  ;  Carr  r.  Georgia  GouUrd  v.  St   Louis,  86  Mo.  582. 
R.  R  Co.,   1   Ga.  624.    And  in  Texas,         i  Colcough  v.  Nashville,  &c.  R.  R  Co., 

where  the  company  alone  can    institute  Head,  171  ;  Stevens  r.  Middlesex  Canal, 

proceedings  to  condemn,  it  is  held  that  12  Mass.  466  ;  Heard  v.  Middlesex  Canal, 

under  the  statute,  where  a  railroad  com-  6  Met.  (Mass.)  81  ;  Perry  v.  City  of  Wor- 

pany  enters  upon  land  without  condemna-  cester,  6  Gray  (Mass.),   544;   Spring  v. 

tion,  the  land-owner  is  entitled  to  bring  Russell,  7  Me.  278  ;  Mason  v.  Kenneliec, 

action  for  its  value  in  the  courts  ;  and  it  is  &c.  R.  R.  Co.,  31  id.  215  ;  Henniker  v. 

not  a  defence  to  his  action  that  he  has  not  Contoocook  Valley  R  R  Co.,  29  N.  H. 

sought  relief  under  a  statute  for  condemn-  146;  Aldrich  r.  Cheshire  R.  R.  Co.,  21 

ing  land.     It  is  held  by  the  great  weight  id.  359  ;   Calking  i'.  Baldwin,  4  Wend, 

of  authority  that  when  a  statute  provides  (N.  Y. )  667  ;  McKinney  v.  Monongahela 

a  tribunal  and  mode  of  procedure  by  which  Nav.  Co.,  14  Penn.  St.   65;  Harper  v. 

property  may  be  condemned  to  a  public  Richardson,    22    Cal.    251  ;    Kimble   v. 

use,  such  tribunal  has  an  exclusive  juris-  White  Water  C.  Co.,  1  Ind.  282  ;  Mc- 

diction,  and  that  the  person  or  corporation  Cormack  v,  Terre  Hante,  &c.  R.  R  Co., 

to  whom  the  statute  gives  the  right  to  9  id.  283  ;  Dyer  v,  Tuscaloosa  B.  Co.,  2 

institute  a  proceeding  to  condemn  land.  Port.  (Ala.)  296. 
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wise  are  exceptional  It  is  well  settled  that  a  reasonable  limitation 
of  the  time  for  pursuing  the  statutory  remedy  is  constitutional^ 
These  cases  plainly  presuppose  that  the  statutory  remedy  is  exclu- 
sive ;  for  otherwise  any  limitation  shorter  than  that  of  the  proper 
common-law  action  would  amount  to  nothing.^  If  an  express 
promise  on  the  part  of  the  corporation  is  relied  upon  to  avoid  the 
effect  of  the  limitation  clause  in  the  statute,  in  order  to  be  provable 
under  the  pleadings  it  must  have  been  general  in  its  terms  and 
nugatory  because  without  consideration,  whether  made  during  the 
year  or  after  its  expiration.® 

But  where  the  company  is  alone  clothed  with  the  right  to  in« 
stitute  proceedings,  if  they  fail  to  do  so,  but  enter  into  possession 
without  the  consent  of  the  owner,  the  latter  may  resort  to  any 
court  having  jurisdiction,  to  redress  the  injury  either  by  an  action 
of  ejectment  or  trespass  to  recover  the  value  of  the  land.*  Thus  in 
a  Texas  case  ^  an  action  was  brought  by  the  plaintiff  to  recover 
damages  for  an  entry  into  his  lands  by  the  defendant  to  construct 
its  railway,  without  first  instituting  proceedings  to  condemn  the 
land  and  without  the  owner's  consent.  The  petition  alleged  that 
the  fencing  around  the  lot  was  torn  down  and  destroyed  and  that 
by  reason  of  the  failure  of  the  company  to  restore  it,  he  was  prevented 

^  Cooley  Constit.  Limit.  501 ;  Rexford  also  Rosoorla  v.  Thomas,  8  Q.  B.  234. 

V.  Knight,    11    N.   Y.    808  ;  Taylor   v.  The  idea  that  a  promise  can  be  supported 

Marcy,  25  111.  518  ;  Harper  «.  Bichard-  by  a  mere  moral  obligation,  simply  because 

son,  22  Cal.  251  ;  Cupp  «.  CommissionerB  the  promise  is  express,  involves  a  logical 

of  Seneca^   19  Ohio  St.  178 ;  Simms  v.  inconsistency. 

Memphis,  &c.  R.  B.  Co.,  12  Heisk.  (Tcnn.)         ^  Smith  v.  Chicago,  Alton,  &  St.  Louis 

621.  R.  R.  Co.,  67  111.  196  ;  Atlantic  v.  Qeoigia 

s  Coe  V.  Wise,  L.  R.  1  Q.  B.  711.  R.  R.  Co.,  48  Ga.  423  ;  Bliss  v.  Chicago, 

*  Markman  v.  Shepherdson,  11  Ad.  k  &c.  R.  R.  Co.,  48  Wis.  192 ;  Kansas,  &c. 

El.  411 ;  Shepard  v.  Rhodes,  7  R.  I.  470  ;  R.  R.  Co.  r.  Streeter,  8  Kan.  185  ;  Gou- 

Eastwood  u.  Kenyon,  11  Ad.  &  £1.  488 ;  lard  v.  St.  Louis,  86  Mo.  532  ;  Davis  v. 

Mills  V.  Wyman,  8  Pick.  (Mass.)  207  ;  Russell,  47  Me.  448 ;  Cairo,  &c.  R.  R. 

Cook  V.  Bradley,  7  Conn.  57  ;  Bartholo-  Co.  v.  Trout,  82  Ark.  17 ;  Loop  v,  Cham* 

mew  V.  Jackson,  80  Johna   (N.  Y.)  28 ;  berlain,  20  Wis.   185  ;    Pettibone  v.  La 

Ehle  V.  Judson,  24  Wend.  (N.  Y.)  97  ;  Crosse,  Ac.  R.  R.  Co.,  14  id.  448 ;  Blesch 

Porterfield  v.  Butler,  47  Miss.  165.     The  v,  Chicago,  &c.  R.  R.  Co.,  48  id.  188  ; 

true  doctrine  has  never  been  better  stated  Cnshman  v.  Smith,  84  Me.  287  ;  Gowen 

than  by  Lord  Denhan  in  Beaumont  v.  v.  Penobscot  R.  R.  Co.,  44  Me.  140  ;  Hall 

Reeve,  8  Q.  B.  488 :  "An  express  prom-  v.  Pickering,  40  Me.  548 ;  Ewardv.  Law- 

ise  cannot  be  supported  by  a  consideration  rencebuigh,  &c.  R.  R.  Co.,  7  Ind.  711  ; 

from  which  the  law  could  not  imply  a  Sherman  v.  Milwaukee,  &c.  R.  R.  Co.,  40 

promise,  except  when  the  express  promise  Wis.  645. 

does  away  with  a  legal  suspension  or  bar        '  International,    &c.    R.    R.    Co.    v. 

of  a  right  of  action,  which  but  for  such  Benitos,  59  Tex.  — ,  10  Am.  &  Eng.  R.  R. 

sospeniion  or  bar  would  be  valid."    See  Cas.  122. 
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from  making  a  crop  on  the  land.    The  plaintiff  claimed  both  the 
damages  and  the  vdhie  of  ths  land,  and  the   couit  held  that  both 

could  be  recovered  in  the  action.^  This  would  be  the  rule  in  all  the 

^  Stayton,  J.,  said:  "It  is  claimed  Here  the  corporation  was,  without  author- 
that  the  District  Court  had  no  jurisdic-  ity  of  law,  taking  possession  of  appellant's 
tiou  of  the  cause,  and  that  the  sole  remedy  land,  and  the  question  is,  shall  they  he 
which  the 'appellees  had  was  hy  a  proceed-  allowed  to  rob  the  appellant  at  defiance,  and 
ing  under  the  statute  to  condemn  the  compel  him  to  institute  proceedings  by 
land  to  the  use  of  the  railroad.  This  which  he  is  to  be  deprived  of  his  land  ? 
position  cannot  be  maintained.  It  is  held  Two  remedies,  it  seems  to  us,  were  open  to 
by  the  great  weight  of  authority  that  when  the  appellant,  — this  action  of  ejectment,  or 
a  statute  provides  a  tribunal  and  mode  of  an  action  to  recover  the  value  of  the  land 
procedure  by  which  property  may  be  con-  taken.*  Smith  v,  C.  &  A.  St.  L.  R.  R 
dcmned  to  a  public  use  such  tribunal  has  Co.,  67  111.  196.  In  the  case  of  Gilnian 
an  exclusive  jurisdiction,  and  that  the  v.  Sheboygan,  &c.  R.  R.  Co.,  40  Wis. 
person  or  corporation  to  whom  the  statute  660,  Cole,  J.,  said  :  'Doubtless an  action 
gives  the  right  to  institute  a  proceeding  of  ejectment  would  lie  against  the  defend- 
to  condemn  laud  cannot  resort  to  any  ant  to  recover  the  possession  of  the  prop- 
other.  In  this  State  the  right  to  institute  erty.  But  the  plaintiff  has  not  seen  fit 
a  proceeding  to  condemn  land  for  the  to  resort  to  that  remedy,  but  seeks  by  an 
roadway  of  a  railroad  is  given  to  the  com-  action  in  equity  to  compel  the  defendant 
pany  seeking  it,  and  to  no  other  person  ;  either  to  abandon  the  possession  and  use 
and  if  a  company  fails  to  avail  itself  of  of  his  land,  or  to  pay  him  for  it.  His 
this  right,  and  without  the  consent  of  the  right  to  that  equitable  relief  is  founded 
owner  enters  upon  his  land,  such  owner  is  upon  the  fact  that  he  is  owner  of  the 
entitled  to  resort  to  any  court  having  jur-  land,  or  upon  his  title  to  the  property, 
isdiction  by  reason  of  the  amount  of  dam-  His  land  having  been  taken  for  public  use, 
age  claimed  for  redress  of  the  wrong,  the  defendant  company  having  adopted 
Atlantic  v.  Geoi^gia  R.  R.  Co.,  48  Ga.  and  ratified  the  original  taking,  it  would 
428  ;  Sherman  v.  the  Milwaukee  L.  S.  &  seem  plain  that  the  owner  should  either 
W.  R.  R.  Co.,  40  Wis.  652  ;  Bliss  r.  the  have  his  just  compensation  required  by  tlie 
Chicago  &  N.  W.  R.  R  Co.,  48  Wis.  192  ;  Constitution  to  be  paid,  or  have  relief  by 
Kansas  Pacific  R.  R.  Co.  v,  Streeter,  8  way  of  permanent  injunction.'  It  would 
Kan.  185  ;  Stein  v.  Burden,  24  Ala.  146  ;  seem  that  a  recovery  of  the  value  of  the 
Goulard  «.  the  City  of  St.  Louis,  86  Mo.  land  taken,  without  a  decree  vesting  the 
682.  In  this  caqe  the  plaintiffs  have  right  of  way  in  the  defen«lant,  would  be  a 
elected  to  receive  compensation  for  the  bar  to  another  action  based  upon  the  orig- 
yalue  of  the  land  taken,  and  we  see  no  inal  taking,  or  the  continued  possession, 
reason  why  the  District  Couit  has  not  and  that  the  reception  of  the  full  value 
jurisdiction  under  the  amounts  in  the  would,  at  least,  operate  as  a  dedication  of 
petition,  the  defendant  having  failed  to  the  right  of  way  to  the  public  use  to 
pursue  the  statutory  method  of  condem-  which  it  has  been  applied.  Goulard  v. 
nation  to  award  to  the  plaintiffs  such  com-  St  Louis,  86  Mo.  634.  While  it  is  true 
pensation  as  they  may  be  entitled  to,  and  that  upon  a  prior  possession  a  suit  of  eject- 
in  the  same  proceeding  to  vest  in  the  de-  ment  or  of  trespass  may  be  maintained 
fendant  the  right  of  way.  In  speaking  against  a  wrong-doer,  and  while  it  is  true 
upon  this  subject,  Brvck,  J.,  delivering  that  in  a  proceeding  instituted  by  a  rail- 
the  opinion  of  the  court,  said  :  *  They  were  way  company  under  the  statute  to  con- 
required  and  were  bound  to  take  the  ini-  demn  land  for  a  public  use,  in  which  the 
tiatives.  No  burden  is  thrown  npon  the  application  alleges  the  ownership,  it  is  not 
owner  of  the  land.  Whilst  tnandamua  is  necessary  for  the  alleged  owner  to  make 
the  proper  remedy  in  many  cases  against  proof  of  his  title,  yet,  even  then,  an  in- 
•ncha  corporation,  this  is  not  one  of  them,  quiry  can  be  made  into  the  character  of 


SEC.  246.]  PROCEEDINGS  TO  CONDEMN.  799 

States,  as  we  have  seen,  if  the  company  entered  without  performing 
the  conditions  precedent  imposed  by  the  statute. 

Sec.  246.  Prooeedlngs  to  Condemn :  When  Right  of  Bntry  attaches. 
—  The  character  of  the  proceedings  to  condemn  lands,  as  well  as  the 
question  as  to  who  shall  take  the  initiative  therein,  or  whether  the 
corporation  alone,  or  the  land-owner  also  may  bring  proceedings,  is 
dependent  entirely  upon  the  provisions  of  the  statute  in  that  respect ; 
and  as  the  statutes  difiTer  essentially  upon  these  points,  it  will  not  be 
advisable  to  attempt  to  outline  those  matters  in  this  work,  as  they 
are  questions  easy  of  solution  in  a  given  jurisdiction,  from  the  stat- 
ute itself  If  an  adequate  and  certain  provision  for  compeusation  is 
not  provided,  then  the  statute  is  void  and  the  land-owner  is  entitled 
to  remedies  legal  and  equitable  to  protect  his  property  against  con- 
demnation under  the  statute.^    But  it  has  been  held  that  such  an 

the  estate  which  the  alleged  owner  has,  in  Thacher  v.  Dartmouth  Bridge,  18  Pick, 
order  to  regulate  and  determine  the  ex-  (Mass.)  501.     Whenever  in  pursuance  of 
tent  of  compensation  to  which  he  is  enti-  law  the  property  of  an  individual  is  to  be 
tied  ;    for  that  must   depend   upon  the  divested  by  proceedings  against  his  will, 
interest  which  such  owner  has  in  the  land  there  must  be  a  strict  compliance  with  all 
to  be  taken.      It  is  believed,  however,  the  provisions  of  the  law  which  are  made 
where,  as  in  this  case,  the  proceeding  is  for  his  protection  and  benefit     These  pro- 
instituted  by  the  person  who  claims  to  be  visions  must  be  regarded  as  in  the  nature 
the  owner  of  the  land,  that  the  burden  of  of  conditions  precedent,  which  must  not 
showing  the  interest  which  he  has  in  the  only  be  complied  with  before  the  right  of 
land  rests  upon  him  ;  for  it  is  part  of  his  the  property  owner  is  disturbed,  but  the 
case  necessary  to  be  determined  in  order  to  party  claiming  authority  under  the  ad- 
measure the  damage  to  which  he  is  enti-  verse  proceeding  must  affirmatively  show 
tied."     Peoria  k  Rock  Island  R  R.  Co.  v,  such  compliance.     A  party's  land  cannot, 
Bryant,  57  111.  479  ;  Robbins  v,  Milwau-  under  any  guise  or  pretext,  be  taken  for  a 
kee  H.  R.  R.  Co.,  0  Wis.  644  ;  Directors  highway  until  compensation,  ascertained 
of  the  Poor  v.  RaUroad  Co.,  7  W.  &  S.  by  a  jury  as  prescribed  by  the  statute,  is 
(Penn.)  236.  paid  to  him,  and  the  record  must  affirma- 
^  Hamilton  v.  Annapolis,  &c   R.  R.  tively  show  that  the  law  has  been  ob- 
Co.,  1  Md.  Ch.  107  ;  Perry  v.  Wilson,  7  served.     Where  the  verdict  of  the  jury 
M.1SS.  893 ;  Lee  v.  Pembroke  Iron  Co.,  57  shows  that  benefits  were  allowed  against 
Me.  481 ;  Tuckahoe  Canal  Co.  v.  Tucka-  the  value  of  the  land,  it  will,  under  the 
hoe,  Ac  R.  R.  Co.,  11  Leigh  (Va.),  42;  order  establishing  the  road,  be  absolutely 
Cnahman  v.  Smith,  34  Me.  247  ;  Walther  void.    Such  defect  goes  to  the  jurlsdic- 
V.  Warner,  25  Mo.  277  ;  Stevens  v.  Mid-  tion  of  the  commissioners.     The  owner  of 
dleeex  Canal  Co.,  12  Mass.  466  ;  Drury  v.  land  condemned  for  a  highway  for  the  use 
Middlesex  R.  R.   Co.,   127   Mass.  571 ;  of  the  public  is  entitled  to  be  paid  in 
Bellinger  v.  N.  Y.  Central  R.  R.  Co.,  23  money  for  the  full  value  of  the  land  ac- 
N.  Y.  42  ;  Dimmock  v,  Broadhead,  75  tually  taken,  and  he  cannot  be  paid  there- 
Penn.  St.  464  ;  Simickson  v,  Johnson,  19  for  in  benefits  to  result  from  the  laying 
N.  J.  L.  129  ;  Seneca  Road  Ca  v.  Auburn  out  of  the  highway.     As  to  damages,  he 
B.  R.  Co.,  5  HUl  (N.  Y.),  170;  Conn,  may  be  thus  compensated.     Carpenter  i;. 
River  R.  R.  Co.  v,  Connty  Comm'rs,  127  Jennings,  77  111.  2.')0 ;  Hayes  v.  0.  0.  &c. 
Mass.  100 ;  Bonaparte  v.  Camden  &Amboy  R.  R.  Co.,  54  id.  378  ;  Todd  v.  Kankakee 
R.  B.   Co.,  Baldw.   (U.  S.  C.  C.)  205 ;  I.  R  R.  Co.,  78  id.  120  ;  Marsh  v.  Ches^ 


800  EMINENT  DOMAIN.  [CHAP.  XIH. 

omission  may  be  cured  by  a  subsequent  act  providing  a  remedy ;  but 
while  such  subsequent  act  will  validate  the  former  act,^  it  will  not 
give  validity  to  proceedings  brought  under  such  act  to  condemn  lands 
before  the  subsequent  act  took  effect ;  ^  and  in  the  case  last  cited  it 
was  held  that  the  land-owner  is  entitled  to  a  writ  of  prohibition  to 
the  County  Commissioners  to  prevent  them  from  proceeding  with 
the  assessment  of  damages.^  But  as  this  provision  is  for  the  benefit 
of  the  land-owner,  he  may  waive  the  want  of  such  a  provision  as 
well  as  any  other  defects  which  are  for  his  benefit  alone.*  Not  only 
must  adequate  and  certain  compensation  be  provided,  but  the  stat- 
ute must  also  provide  a  certain  and  adequate  remedy  for  the  assess- 
ment of  the  damages  and  their  prompt  payment  fi 

If  a  definite  fund  is  provided  out  of  which  payment  is  to  be 
made,^  or  if  adequate  provisions  for  payment  and  recovery  are 
provided,  it  is  sufficient^  But  the  mere  circumstance  that  a  right 
of  actidn  is  given,  leaving  the  land-owner  to  collect  his  judgment 
from  the  corporation  if  he  can,  and  placing  his  remedy  in  that  re- 
spect upon  the  plane  of  an  ordinary  debt,  is  not  a  compliance  with 
the  provisions  of  the  Constitution.®  The  land  cannot  be  taken,  until 
compensation  is  made  therefor.     The  language  of  this  restrictive 

nut,  14  111.  225  ;  Smith  v.  Chicago,  Alt         «  Ash  v.  Cummings,  50  N.  H.  591 ; 

&  St.  L.  R.  Co.,  67  id.  191  ;  Mitchell  v,  Orr  v.   QuiDiby,   54  id.  590  ;  Shearer  «. 

Illinois  &  St.  L.  R.  Co.,  68  id.  286  ;  Chi-  Commissioners,  18  Kan.  145  ;  St.  Louis, 

cago  &  Alt.  R.  R   Co.  v.  Smith,  78  id.  &c.,  R.  R.  Co.  v.  Wilders,  17  Kan.  289 ; 

96  ;  Hyslop  v.  Finch,  99  111.  171.  Bloodgood  v.  Mohawk,  &c.  R.  R.  Co.,  18 

1  Shute  V.  Chicago,  &c.  R.  R  Co.,  26  Wend.  (N.  Y.)  9  ;  McClinton  v.  Pitts- 
Ill.  436  ;  Bonaparte  v.  Camden  &  Amboy  burgh,  &c.  R  R  Co.,  66  Penn.  St.  404 ; 
R  R.  Co.,  anie;  State  v.  Seymour,  86  Shepardson  ».  Milwaukee,  &c.  R  R  Co., 
N.  J.  L.  47.  6  Wis.   605  ;  Powers  v.  Bears,  ]2  Wis. 

2  Conn.  River  R  R  Co.  v.  County  213;  Buffalo  Bayou,  &c.  R  R  Co.  v. 
Comm'rs,  ante.  Ferris,  2  Tex.  588  ;  Chambers  v.  Cincin* 

>  In  this  case  it  was  provided  in  the  nati,  &c.  R  R.  Co.  (6a.),  10  Am.  k  £ng. 

statute  that  the  damages  should  be  paid  R.  R  Cas.  876. 

out  of  the  earnings  of  the  railway  com-  •  Conn.  River  R  R.   Co.  v.  County 

pany,  and  the  court  held  the  act  uncon-  Comm'rs,  127  Mass.  56.     If  provision  is 

stitutional  even  if  such  earnings  would  made  that  the  State  shall  pay,  it  is  suffi- 

probably  be  sufficient  to  pay  the   land  cient,  but  a  provision  that  the  corporation 

dam^s.  shall  pay  out  of  an   uncertain  fund,  as, 

*  Rickner  v.  Warner,  22  Ohio  St  275  ;  out  of  the  earnings  of  the  road  is  not  a 

Johnston   v.    Rankin,    70    N.   C.    550 ;  compliance  with  the  Constitution,  and  a 

Bums  V.   Milwaukee,   &c.   R  R.  Co.,   9  statute  making  such  a  provision  is  abso- 

Wis.  460 ;  Haskell  v.  New  Bedford,  108  Intely  void.     Conn.  River  R  R  Co.  r. 

Mass.    208  ;   Brooklyn  Park  Comm'rs  v.  Franklin  Co.  Comm'rs,  127  Mass.  50. 

Armstrong,    45  N.   Y.  284  ;    Provolt  «.  f  Orr  v,  Quimby,  54  N.  H.  590. 

Chicago,   &c.   R  R.   Co.,   57  Mo.   256  ;  ^  Ash  v.  Cummings,  50  N.  H.  591  ; 

Brown  v.  Worcester,  13  Gray  (Mass.),  81 ;  Orr  v.  Quimby,  ante ;  Bohlman  v.  Green 

Eanbury  v.  Connor,  8  N.  Y.  511.  Bay,  &c.  R  R.  Co.,  80  Wis.  105. 
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clause  in  the  national  Constitution  is,  "  Nor  shall  private  property  be 
taken  for  public  uses  without  just  compensation."  It  is  held  that 
this  provision  does  not  apply  to  a  merely  temporary  occupation  of  the 
lind  for  preliminary  purposes^  hut  only  to  an  actual  subjection  of  the 
property  to  an  easement,  or  i^s  final  transfer}  Therefore  compensation 
need  not  precede  the  entiy  upon  the  land  by  the  corporation,  hut  it 
must  he  made,  tendered,  or  secured  hefore  the  title  passes,  or  hefore  the 
land  is  subjected  to  the  easement.  But  the  Constitution  does  not  per- 
mit the  legislature  to  provide  for  an  entry  upon  the  land  by  the 
corporation  and  the  construction  of  its  road  without  either  a  pre- 
payment of  the  compensation,  or  an  adequate  security  for  its  pay- 
ment, when  the  amount  thereof  is  ascertained. 

In  a  leading  case  ^  under  this  head  Walworth,  Chancellor,  said : 
"  A  very  important  question  which  arises  in  this  case  is,  whether  the 

1  Cashman  v.  Smith,  34  Me.  247.    In  the  charter,  for  ii^ury  done  to  his  prop- 

liTermore  v.  Jamaica,  23  Yt.  861,  it  is  erty  by  flowage  from  the  erection  of  • 

said,  **  To  bring  a  case  within  the  Consti-  dam,  a  court  of  equity  will,  at  the  suit  of 

tution,  there  mud  be  such  a  taking  of  prop-  the  land-owner,  interfere  to  abate  the  dam, 

eriy  as  divests  the  owner  of  all  tUle  or  con-  if  the  company  refuse  to  pay  the  award. 

trol  over  the  land,  and  amowUs  to   an  Ackerman  v.  Horicon  Iron  &  Mfg.  Co.,  16 

unquaJiJied  appropriation  thereof"  Wis.  150  ;  Tweig  v.  Horicon  Iron  &  Mfg. 

*  Bloodgood  V,   Mohawk,   &c.   R.  R.  Co.,  17  Wis.  862.     Where  a  street  is  taken 

Co.,  19  Wend.  (N.  Y.)  9.     Where  a  rail-  by  a  railroad  company,  the  remedy  of  an 

road  corporation  enters  into  possession  of  abutter,  for  an  injury  thereby,  is  not  by 

the  land  of  an  individual  for  the  use  of  statute,  but  the  ordinary  one  at  law  to 

the  road,  without  his  consent,  and  with-  recover  for  a  consequential  injury.     The 

out  first  having  assessed  and  tendered  the  lot  and  street  adjoining,  as  to  the  ownei 

damages,  he  may  maintain  an  action  against  of  the  former,  constitute  but  one  piece  ol 

the  company  to  recover  possession  of  the  property,  and  an  injury  to  the  latter  is  an 

land.     Graham  v.  Columbus,  &c.  R.  R.  injury  to  the  former,  and  to  the  whole 

Co. ,  27  Ind.  260.     But  in  Maine,  where  a  property.      Protzman  v,    Indianapolis  k 

railroad  corporation  have  taken  exclusive  Cincinnati  R.  R.  Co.,  9  Ind.  467.     Under 

possession  of  land,  they  are  aUowed  a  rea-  the  statutes  of  Maine,  which  do  not  pro- 

8on:ible  time  to  obtain  the  title  or  sn  ease-  vide  for  comi^ensation  for  incidental  in- 

ment  in  it.    But  where  such  occupation  is  juries  occasionedby  constructing  a  railixwd, 

under  a  claim  of  title  in  fee-simple  under  a  to  persons  whose  property  is  not  taken, 

deed  from  the  owner,  when  in  fact  no  such  where  a  company  transcends  the  limited 

right  of  occupation  exists,  they  are  not  en-  powers  granted  in  the  construction  of  a 

titled  to  a  reasonable  time  for  making  the  bridge  or  causeway  across  navigable  waters, 

compensation,  but  are  immediately  liable  the  remedy  is  by  action  at  law,  not  by  an 

to  the  owner  in  trespass ;  and  a  delay  to  application  to  the  county  commissioners, 

take  proper  measures  to  make  compensa-  Rogers  v.  Kennebec  &  Portland  R.  R.  Co., 

tion  and  obtain  title  or  easement  is  evi-  35  Me.  819.    The  title  to  land  taken  by  a 

denoe  of  a  design  not  to  take  those  meas-  railroad  company  under  a  charter  which 

nres  ;  and  a  continued  occupation  will  be  provides  that  they  "  should  be  deemed  to 

a  trespass.     HaU  v,   Pickering,   40  Me.  be  seised "  of  lands,  on  payment  or  deposit 

54S.     And  where  an  incorporated  com-  of  their  appraised  value,  does  not  vest  in 

pany  neglect  to  pay  to  a  land-owner  the  the  company  by  locating  their  road,  or  by 

compensation,  determined  in  pursuance  of  filing  an  appraisement  of  damages,  until 
VOL.  II.  —  6 


802                                           EMINENT  DOMAIN.  [CHAP.  XIII. 

legislature  in  fact  authorized  the  defendants  to  enter  upon  the  pri- 
vate property  of  the  plaintiflf  and  to  construct  their  railroad  thereon 

such  |>aymeiit  or  deposit.  The  payment  an  order  of  court  is  made,  confirming  the 
or  deposit  of  the  money  awarded  is  a  con-  report,  and  directing  the  payment  of  the 
dition  precedent  to  the  right  of  the  com-  money,  the  proceeding  may  be  set  aside  or 
pany  to  enter  upon  the  land  for  the  pur-  abandoned.  Hudson  River  R.  R.  Co.  v. 
pose  of  constructing  their  road.  Stacey  v,  Outwater,  8  Sondf.  (N.  Y.)  689.  A  stat- 
Vt.  Central  R.  R.  Co.,  27  Vt.  39.  Nor  ute  enabling  a  city  to  supply  pure  water, 
does  it  pass  by  the  filing  of  a  survey  in  the  and  to  take  land  upon  valuation  by  a  jury, 
office  of  the  Secretary  of  State.  Hetfield  v.  and  compensation  to  the  owners,  provided 
Central  R.  R.  Co.,  29  N.  J.  L.  571.  that  where  "such  valuation  was  paid  or 
Where  the  charter  of  a  railroad  company  tendered  to  the  owner  or  owners  "  of  the 
required  the  company  to  pay  or  tender  the  property,  it  should  **  entitle  the  city  to 
damages  for  land  taken  fur  their  road  to  the  use,  estate,  and  interest  in  the  same, 
the  owner,  before  they  should  break  ground  thus  valued,  as  fully  as  if  it  had  been  con- 
upon  the  same,  and  if  such  damages  could  veyed  by  the  owners."  It  was  held  that 
not  be  agreed  upon  by  the  parties,  pro-  the  city  was  not  bound  by  the  mere  inqui- 
vided  for  their  assessment  by  commission-  sitiun  and  judgment  thereon,  but  could 
ers,  from  whose  decision  an  unconditional  rightfully  abandon  the  location,  and  that 
right  of  appeal  was  given,  it  was  held  that  payment  or  tender  under  the  statute  was 
the  company  could  not,  by  tendering  the  indispensable  to  the  vesting  of  the  title ; 
amount  of  damages  found  by  the  commis-  but  that  it  could  be  made  liable,  in  an- 
sioners,  gain  the  right  to  enter  upon  the  other  form  of  proceeding,  to  the  land- 
land,  except  for  the  purposes  of  survey,  owner,  for  any  loss  or  damage  sustained 
pending  an  appeal  from  the  commission-  by  reason  of  the  conduct  of  its  authorities 
ers'  award.  Browning  v.  Camden  k  Wood-  in  the  premises.  Graff  v.  Mayor,  &:c.  of 
bury  R.  R.  Co.,  4  N.  J.  Eq.  47.  Under  Baltimore,  10  Md.  544.  When  the  route 
an  act  incorpomting  a  railroad  company,  of  a  ml  road  is,  before  payment  of  the 
which  provided  that  the  company,  having  damages,  shifted  so  as  to  avoid  the  land, 
paid  the  sum  awarded  into  court,  where  this  is  an  abandonment,  and  no  interest  in 
the  owner  refused  to  receive  it,  should  be  the  land  remains  to  the  company,  and  no 
seised  of  the  estate,  it  was  held  that  after  damages  can  be  recovered  against  them 
the  award  and  payment  of  money  by  the  under  the  award.  Stacey  v,  Vermont 
coqwration,  they  were  owners  of  the  land.  Central  R.  R.  Co.,  27  Vt.  39.  When  pub- 
though  a  certiorari  had  issued  to  remove  lie  officers  have  proceeded  under  statutory 
the  proceedings  to  the  Supreme  Court,  authority  to  condemn  lands  for  the  public 
Sohuler  v.  Northern,  &c.  R.  R.  Co.,  8  use,  and  an  appraisement  of  the  value  of 
Whart  (Pcnn.)  555;  Burlington,  &c.  the  lands  and  damages  has  been  made,  but 
R.  R.  Co.  r.  Sater,  1  Clarke  (Iowa),  421.  not  yet  confirmed  by  the  court  in  pursu- 
The  damages  assessed  for  land  taken  for  a  ance  of  the  statute,  such  proceedings  may 
railroad  must  be  tendered  before  a  right  to  he  discontinued  against  the  assent  of  the 
enter  can  accrue ;  but  if  it  is  important  land-owners ;  otherwise  when  the  report 
for  the  railroad  to  enter  immediately  and  of  the  appraisers  has  been  accepted  by  the 
before  an  appeal  from  the  assessment  can  court.  Water  Commissioners  of  Jersey 
be  determined,  the  tender  and  acceptance  City,  Matter  of,  81  N.  J.  L.  72.  But 
.so  made  will  not  preclude  them  from  where  proceedings  have  been  in  conformity 
having  the  damages  reduced  on  the  ap-  "with  its  charter,  its  title  becomes  perfect 
peal.  Indianapolis  k  Cincinnati  R.  R.  on  the  filing  and  recording  of  the  rule  of 
Co.  V.  Brower,  12  Ind.  374.  The  designs-  court  made  on  the  certificate  of  the  cora- 
tion  of  lands  required,  the  appointment  of  misaioners,  and  payment  or  deposit  of  the 
commissioners,  and  their  report  of  the  compensation  awarded  ;  and  an  order  va- 
compensation  to  be  made,  vests  no  right,  eating  the  proceedings  does  not  devest  the ' 
either  in  the  company  to  the  lands,  or  in  title.  Visscher  v,  Hudson  River  R.  R. 
'wners  to  the  money  awarded.     Until  Co.,  16  Barb.  (N.  Y.)  37.     After  prop- 
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before  his  damages  were  actually  assessed  and  paid  or  offered  to  be 

paid  to  him ;  and  if  such  is  the  construction  of  the  law,  whether 

erty  has  been  taken  for  a  public  use,  a  corporation  until  compensation  is  made  or 
statute  repealing  the  statute  under  which  adequate  security  is  given  therefor.  Bor- 
proceedings  to  determine  the  compensa-  ough  of  Easton's  Appeal,  47  Pa.  St.  255 ; 
tion  were  to  be  had,  and  declaring  such  Carr  v,  Georgia  R.  R.  k  Banking  Co.,  4 
proceedings  void,  is  unconstitutional.  The  Ga.  524  ;  Milwaukee  &  Mississiiipi  B.  R. 
fact  that  the  proposed  public  use  was  Co.  v.  £ble,  4  Chand.  (Wis.)  72  ;  Rams- 
abandoned,  and  the  property  has  been  re-  den  v.  Manchester,  &c.  Ry.,  5  £ng.  Ry. 
linquisbed  again  to  the  owners,  does  not  Cas.  552  ;  Bloodgood  v,  M.  &  H.  R.  R.  Co., 
affect  their  vested  right  to  the  compensa-  14  Wend.  (N.  Y.)  51  ;  18  id.  59.  Where 
tion  ;  though,  perhaps,  it  might  have  been  the  charter  of  the  company  provides  that 
comjietent  for  the  legislature,  in  such  a  after  the  appraisal  of  land  for  their  use, 
case,  to  direct  a  reassessment  of  the  com-  **upon  the  payment  of  the  mine,**  or  de- 
pensation.  People  v.  Supervisors  of  West-  posit  (as  the  case  may  be),  the  company 
Chester,  4  Barb.  (N.  Y.)  64.  The  charter  shall  be  deemed  to  be  seised  and  possessed 
of  a  railroad  company  provided  that  dam-  of  all  such  lands,  they  must  pay  or  deposit 
ages  for  land  should  be  assessed  by  a  sher-  the  money  before  any  such  right  accrues. 
IflTs  JUTT,  whose  inquisition  should  be  The  payment  or  deposit  of  the  money 
confirmed  by  the  county  court,  if  no  cause  awarded  is  a  condition  precedent  to  the 
to  the  contrary  should  be  shown,  and  that  right  of  the  company  to  enter  upon  the 
the  val  nation  so  assessed,  when  paid  or  land  for  the  purposes  of  construction,  and 
tendered  to  the  owner  of  the  land,  should  without  compliance  with  it,  they  may  be 
entitle  the  company  to  the  estate  and  in-  enjoined  by  a  court  of  equity,  or  prose- 
terest  therein  as  fully  as  if  it  had  been  cnted  in  trespass  at  law  for  so  doing.  The 
conveyed  to  them  by  the  owner.  It  was  right  of  the  land-owner  to  the  damages 
held  that  before  payment  or  tender  by  the  awarded  is  a  correlative  right  to  that  of 
company  of  damages  so  assessed,  the  com-  the  company  to  the  land.  If  the  company 
pany  were  not  bound,  and  could  refuse  to  have  no  vested  right  to  the  land,  the  land- 
take  the  land  at  the  assessment ;  and  hence  owner  has  none  to  the  price  to  be  paid, 
an  act  of  the  legislature  passed  after  the  Stacey  v.  Vermont  Central  R.  R.  Co.,  27 
county  court  had  confirmed  an  assessment,  Vt.  39.  If  the  owner  of  land  through 
but  before  tender  of  the  amount,  directing  which  a  company  wishes  to  run  a  railroad 
the  conrt  to  set  aside  the  inquisition  and  agrees  to  refer  to  arbitrators  tlie  question 
order  a  new  one,  was  not  unconstitutional,  of  damages  to  be  paid  by  the  company  for 
as  impairing  the  obligation  of  a  contract,  the  right  of  way,  and  there  is  no  express 
Baltimore  &  Susquehanna  R.  R.  Co.  v,  agreement  that  time  shall  be  given  for  the 
Nesbit,  10  How.  (U.  S.)  895.  Under  a  payment  of  the  damages  awarded,  they 
constitutional  provision  *•  that  no  person's  must  be  paid  before  the  right  of  way  can 
property  shall  be  taken  or  applied  to  pub-  vest  in  the  com]iany.  Stewart  v.  Ray- 
lie  use  without  the  consent  of  the  legisla-  mond  R.  R.  Co.,  15  Miss.  568.  Railroad 
ture,  and  without  a  just  compensation  first  companies  in  New  York  have  no  right  to 
made  therefor,"  an  offer  of  compensation  enter  upon  a  turnpike  or  plank-road  with- 
is  a  condition  precedent  to  the  seizure  of  out  the  consent  of  the  owners,  except  upon 
the  land  ;  and,  therefore,  a  provision  in  the  condition  of  first  paying  the  damages 
the  charter  of  a  railroad  corporation  au-  sustained  by  the  turnpike  or  plank-road 
thorizing  the  company  to  take  the  land  of  company,  after  the  same  shall  have  been 
rndi^nduals,  without  providing  for  such  ascertained  under  the  statute.  Ellicott- 
previous  compensation,  is  void.  Thompson  ville.  &c.  Plank-Road  Co.  v.  Buffalo,  &c. 
V,  Grand  Gulf  R.  R,  &c,  Co.,5  Miss.  240.  R.  R  Co.,  20  Barb.  (N.  Y.)  644.  Under 
And  the  title  to  land  appropriated,  against  the  general  railroad  law  of  Missouri,  no 
the  consent  of  the  owner,  by  a  company,  entry  for  the  purpose  of  constructing  a 
under  their  act  of  incerporation,  for  the  railroad  upon  land  taken  under  the  right 
purposes  of  its  worica,  does  not  vest  in  the  of  eminent  domain  can  be  justified  until 
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such  a  power  is  authorized  by  the  Constitution.  In  an  early  case  ^ 
this  court  decided  that  where  private  property  was  taken  for  public 
use  it  was  not  necessary  that  the  amouut  of  the  compensation  should 
be  actually  ascertained  and  paid  before  such  property  was  appropri- 
ated to  the  public  use ;  that  it  was  sufficient  if  a  certain  and  ade- 
quate remedy  was  provided  by  which  the  individual  could  obtain  such 
compensation  withovi  any  unreasonable  delay.  This  decision  has 
been  followed  by  the  courts  of  several  of  our  sister  States.  To  this 
extent  the  opinion  of  Chancellor  Kent  '  must  be  considered  as  the 
settled  construction  of  the  constitutional  provision  on  this  subject, 
at  least  in  this  State.  I  cannot,  however,  agree  with  my  learned 
predecessor  in  his  subsequent  reasoning  in  that  case,  upon  which  he 

the  compensation  has  been  actually  paid.  Co.,  4  N.  J.  E^.  47  ;  Mercer  «.  Williama, 

But   the   legislature   may   authorize  the  Walk.  Ch.  (Mich.)  85.    Where  a  charter 

entry  uiK>n  land  without  compensation,  requires  that  before  taking  and  appropri- 

for  the  purpose  of  making  the  preliminary  ating  lands  the   company   shall   pay  or 

examinations  and  surveys  before  the  loca-  tender  payment  of  all  damages  to  the  own- 

tiou  of  the  road.     Waltiier  v.  Warner,  25  ers  of  the  lands  to  be  taken,  unless  the 

Mo.  277.     Upon  payment  of  the  compen-  owners  consent  thereto,  if  the  company 

sation  assessed  by  commissioners,  and  tak-  enter  upon  lands  in  violation  of  this  pro* 

ing  possession  afterward,  the  title  of  the  vision,  an  ii^  unction  will  issue  to  restrain 

company  is  perfected,  as  against  the  party  them.    Ross  v.  £lizabethtown  &  Somer- 

to  the  proceedings.     Bath  River  Naviga-  ville  R.  R.  Co.,  4  N.  J.  £q.  422.     Under 

tiou  Co.  V.  Willis,  2  Eng.  Ry.  Cas.  7.  the  constitution  of  Maryland,  it  is  held 

Where   a   corporation    has  pursued  the  to  be  sufficient  ground  for  an  ii^unction 

course  prescribed  by  the  statute  to  obtain  to  prevent  a  company  from  entering  on 

laud,  the  title  of  the  company  to  it  is  per-  land,  that  they  have  not  paid  or  secured 

feet,  though  the  proprietor  of  the  land  ob-  the  damages.    And  an  averment  in  the 

stinately   refuses    to    accept   the   money  bill  of  irreparable  injury  is  not  necessary, 

awai-ded.     Montgomeiy,  &c.  R.  R.  Co.  v.  Western  Maryland  R.  R.  Co.  v,  Owings, 

Walton,  14  Ala.  207.    A  corporation  ac-  15  Md.  199.    And  in  Mississippi,  where  a 

quiring  lands  by  a  statutory  proceeding,  railroad  company  neglects  to  pay  a  land- 

for  its  corporate  uses,  derives  its  title  from  owner  the  damages  awarded  him  for  the 

the  statute,  and  not  from  the  judgment  of  right  of  way  through  his  land,  and  he  is 

the  court ;  and  the  court  in  the  absence  exposed  to  the  transit  of  the  cars  of  the 

of  an  express  authority  cannot  give  it  pos-  company  over  his  land  for  an  indefinite 

session  by  process.     If  the  owner  forcibly  period,  with  but  little  prospect  of  com- 

prevents  the  company  from  taking  posses-  pensation,  an  ii^unction  will  lie  to  restrain 

sion,  the  remedy  is  by  action.     Niagara  the  further  use  of  the  land.     Stewart  v. 

Falls  &  Uke  Ontario  R.  R.  Co.  v.  Hotch-  Raymond  R,  R.  Co.,  7  S.  &  M.  (Miss.) 

kiss,  16  Barb.  (N.  Y.)  270.     And  if  the  568.     So  an  injunction  properly  lies  to 

former  owner  threatens  resistance,  he  may  prevent  a  corporation  from  appropriating 

be  restrained  by  injunction.     Montgomery  private  property  for  a  turnpike,  before  just 

R.  R.  Co.  V,  Walton,  14  Ala.  207.     Where  compensation   is   assessed   and  tendered, 

a  company,  under  color  of  law,  enter  upon  Sidenar  v.  Norristown,  Hope,  &  St.  Louia 

land  for  lie  purpose  of  constructing  their  Turnpike  Co.,  23  Ind.  628. 
works,  without  having  complied  with  the         *  Rogers  «.  Bradshaw,  20  Johna.  (N.  Y.) 

requirements  relative  to  such  entry,  an  735. 

injunction  will  be  granted  to  restrain  them.         <  In  the  case  of  Rogers  v.  Bndshaw. 
Browning  v,  Camden  &  Woodbury  R.  R. 
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afterwards  acted,^  that  it  is  uot  necessary  to  the  validity  of  a  stat- 
ute authorizing  private  property  to  be  taken  for  the  public  use  that 

^  In  the  case  of  Jerome  v,  Ross,  7  of  a  turnpike  road  for  the  parposes  of  a 
Johns.  Ch.  (N.  Y.)  344.  Full  compensa-  passenger  railway  is  held  not  to  be  a  new 
tion  must  be  first  made  in  money,  or  se-  and  distinct  servitude,  entitling  the  own- 
cured  by  a  deposit  of  money,  before  any  ers  of  land  along  the  line  of  such  turnpike, 
right  of  way  can  be  appropriated  to  the  who  have  already  been  compensated  for 
use  of  a  corporation.  St.  Joseph,  &c  the  condemnation  of  their  property,  to 
R.  U.  Co.  V.  Callendar,  13  Kan.  496  ;  fresh  compensation.  The  construction  of 
Chesapeake,  &c  R.  R.  Co.  v.  Patton,  0  a  railroad  track  upon  a  portion  of  the  bed 
W.  Va.  147.  And  it  is  held  in  New  York  of  a  turnpike  road,  in  such  a  way  as  to 
that  the  general  railroad  law  cannot  be  con-  leave  abundant  room  for  the  vehicles  of 
stnied  as  purporting  to  authorize  a  railroad  travellers  who  do  not  use  the  railroad,  is 
company  to  enter  upon,  and  use  and  oo-  not  a  new  use,  but  only  a  modification  of 
eupy,  the  land  of  an  individual,  for  the  the  old  one.  And  an  alteration  in  the 
purpose  of  constructing  its  road,  or  to  grade  of  the  turnpike  road,  so  as  to  permit 
take  and  appropriate  the  timber  thereon  the  laying  of  a  railroad  track  thereon,  does 
against  the  consent  of  the  owner,  before  not  entitle  the  owners  of  land  abutting  on 
hairing  ascertained  the  compensation  to  such  road  to  compensation  for  damages 
which  such  owner  is  entitled  under  (he  resulting  from  such  alteration,  wheu  dam- 
ConstUulion,  and  the  payment  (hereof.  And  ages  were  awarded  and  paid  to  them  at  the 
no  such  right  can  be  conferred  upon  a  time  the  turnpike  was  first  laid  out  and 
railroad  company.  Blodgett  v.  Utica,  &c  graded,  and  the  alteration  of  grade  ia 
K  R.  Co.,  64  Barb.  (N.  Y.)  580.  A  within  the  limitotions  of  the  original 
tenant  for  life  of  land  taken  by  a  railroad  charter  of  the  turnpike  company.  Peddi- 
18  entitled  to  compensation  therefor,  as  cord  v.  Baltimore,  &c.  R.  R.  Co.,  34  Md. 
well  as  a  trustee  of  the  fee  in  remainder.  463.  Where  lauds  taken  by  a  canal  com- 
Pftssmore  v.  Philadelphia,  &o.  R.  R.  Co.,  pany  for  the  use  of  their  canal,  for  which 
9  Phila.  (Penn.)  579.  The  legislature  taking  the  owner  had  damages,  were  after- 
may  grant  to  a  railroad  company  the  right  wards,  under  authority  of  an  act  of  the 
to  construct  a  street  railroad  in  a  public  legislature,  transferred  to  a  railroad  com- 
Btreet,  without  providing  for  compensation  pany,  for  the  use  of  its  road,  and  the 
to  the  ownen  of  lots  abutting  on  such  owner  claimed  damages  as  for  a  second 
street,  who  have  no  title  to  the  soil  of  the  taking  by  the  railroad  company,  on  the 
street  itself.  Carson  v.  Central  R.  R.  ground  that  by  the  abandonment  of  the 
Co.,  35  Cal.  325.  But  where  the  fee  of  canal  the  lands  had  reverted  to  him,  dis- 
the  street  remains  in  the  owner  of  the  encumbered  of  any  easement,  it  was  held 
abutting  lots,  subject  to  the  public  ease-  that  he  could  not  recover  the  full  value, 
ment,  the  rule  is  different ;  because  the  but  only  compensation  for  such  additional 
railway,  in  such  case,  is  an  additional  burdens  and  inconveniences,  not  common 
burden  upon  his  land.  Stetson  v.  Chi-  to  the  general  public,  as  accrued  to  him 
cago,  &c.  R.  R  Co.,  75  III.  74;  Cox  v.  and  his  entire  tract  on  which  the  easement 
LonisviUe,  &c.  R.  R.  Co.,  48  Ind.  178 ;  was  imposed,  by  reason  of  the  change  of 
Gray  V.  Firat  Division  of  St.  Paul,  &c.  uses  to  which  the  lands  appropriated  had 
R.  R.  Co.,  13  Minn.  315.  Although  one  been  subjected.  The  easement  in  the  land, 
railroad  track  has  been  laid  through  a  appropriated  by  the  canal  company,  was 
street,  and  the  ownen  of  property  abut-  regarded  when  taken  as  a  perpetual  ease- 
ting  on  the  street  hare  received  compensa-  ment ;  it  was  so  looked  upon  by  both  par- 
tion  for  damages,  the  location  of  another  ties ;  courts  and  juries  awarded  compen- 
railroad  in  the  same  street  may  inflict  sation  to  the  owner  on  this  basis  ;  and  he 
additional  damages,  for  which  the  ownera  could  not  claim,  with  any  semblance  of 
of  such  property  will  be  entitled  to  com-  justice,  to  be  paid  over  again  for  the 
pensation.  Southern  Pacific  R.  R.  Co.  v,  same  thing.  The  general  purposes  to 
Reed,  41  Cal.  256.    The  use  of  a  portion  which  the  easement  was  applied  by  both 
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a  remedy  for  obtaining  compensation  by  the  own^  should  be  pro- 
vided.    On  the  contrary,  I  hold  that   before  the  legislature  can 

companies  are  the  same,  — ^^the  purposes  of  has  acquired  the  right  to  constroct  its 

a  public  way,  to  facilitate  the  trausporta-  road  through  a  high  embankment  of  an* 

tion  of  pei-sons  and  property.     In   this  other,  and  on  a  grade  many  feet — in  this 

case  the  entire  tract  of  laud  had  been  cut  case  twenty  feet  —  below  the  track  of  the 

asunder  by  the  canal  company  in  the  con-  other  comiiany,  is  under  no  obligation  to 

struction  of  its  canal ;  and  the  railroad  erect  or  maintain  a  bridge  to  support  the 

company  afterwards,  in  the  construction  track  of  the  other  company.     Hence  the 

of  its  railroad,  threw  up  embankments  and  cost  of  the  erection  and  maintenance  of  such 

excavated  cuts  across  a  common  public  a  bridge  is  properly  included  in  the  as- 

highway,  skirting  the  tract,  and  consti-  sessment  of  damages  for  the  right  of  way  ; 

tuting  the  only  convenient  means  of  access  and  such  damages  may  include  the  loss 

between  the  parcels  into  which  the  tract  and  inconvenience  necessarily  incidental 

had  been  severed.     It  was  held  that  the  to  the  construction  and  keeping  in  repair 

increased  inconvenience  and  danger  of  ac-  of  all  works  requisite  to  a  secure  condi- 

cess  thus  occasioned  between  the  two  parts  tion  of  the  track.     Chicago,  &c  R.  R.  Co. 

of  the  tract  were  peculiar  to  the  owner  of  v.   Springfield,   &c.    R.  R.   Co.,   67   IIL 

the  tract  in  the  use  of  his  property, — not  142.     A  railroad  company,  across  whose 

common  to  the  public  at  laige,  —  within  road  another  railroad  or  a  highway  is  laid 

the  meaning  of  the  rule  above  stated  ;  and  out  many  feet  above  such  railroad,  —  in 

for  this   increase   of   inconvenience   and  this  case  twenty  feet,  —  is  not  entitled  to 

danger,  the  owner  was  entitled  to  com-  damages  for  the  interruption  and  incon- 

pensation    from    the    railroad    company,  venieuce  occasioned  to  its  business,  nor 

Hatch  V.  Cincinnati,  &c.   R.  K  Co.,  18  from  the  increased  liability  to  accideuta, 

Ohio  St.   92.     Where  a  company  which  nor  for  increased  expense  for  ringing  the 

had  made  a  canal  through  one's  land  after-  bell,  or  maintaining  a  flag-man,  or  other 

wards  constructed  a  railroad  over  his  land  safeguards  ordered  by  the  county  commis> 

and  abandoned  the  canal,  the  fact  that  sioners, — as  here,  by  reason  of  the  abnt- 

the  canal  was  a  cheap  and  sufficient  means  ments  of  the  new  road   obstructing  the 

of  conveying  his  products  was  held  to  be  view.      Massachusetts,  &c.  B.  R.  Co.  v, 

material  in  the  assessment  of  compensa-  Boston,   &c.  R  R.   Co.,   121  Mass.  124. 

tion  for  the  construction  of  the  railroad,  Under  a  statute  authorizing  one  railroad 

and  that  the  amount  of  the  compensation  company  to  take  for  a  passenger  station 

received  by  him  for  the  construction  of  land  occupied  by  another  railroad  com- 

the  canal  was  not  material.     Pennsylva-  i)any,  and  providing  that  all  general  laws 

nia,  &c.  R.  R.  Co.  v.  Bunnell,  81  Penn.  i-elating  to  the  taking  of  land  for  railroad 

St.  414.     One  railroad  company  cannot  purposes  should  govern  the  proceedings, 

appropriate  for  the  construction  of  its  road,  if  the  latter  company  is  deprived  of  part  of 

without  compensation,  the  franchises  or  its  business  by  such  use  of  the  land  taken, 

property  of  another.     The  fact  that  prop-  compensation  must  be  made  for  the  loss, 

erty  has  been  taken  for  a  particular  public  Eastern  R.  R.  Co.  v,  Boston,  &c.  R.  R., 

use  does  not  make  it  public  property  for  111  Mass.  125.     Occupancy  by  a  railroad 

all  purposes  ;  and  the  pro|)erty  rights  of  a  pending  an  appeal  from  the  assessment 

railroad  company,  in  its  right  of  way,  are  of  damages  for  right  of  way  is  not  a  tak- 

protected  by  the  same  restrictions  against  ing  of  private  property   for  public   use 

appropriation  by  any  other  railroad  com-  without  compensation.     Peterson  v.  Fer- 

pany,  for  railroad  purposes  or  other  public  reby,  80  Iowa,  827.     But  a  statute  which 

use,  as  is  afforded  in  the  case  of  the  pri-  permits  a  court  or  judge,  pending  pro- 

vate  property  of  an  individual.     Grand  ceedings  for  the  condemnation  of  land  for 

Rapids,  &c.  R.  R.  Co.  v.  Grand  Rapids,  the  use  of  a  railroad  company,  to  make  an 

Ac.  K.  R.  Co.,  35  Mich.  265  ;  Cincinnati,  order  allowing  the  company  to  enter  into 

&c.  R.  R.  Co.  V.  Danville,  &c.  R.  R.  Co.,  possession  and  use  the  land  sought  to  be 

75  IIL  113.     A  railroad  company  which  condemned  during  the  pendency  of  the 
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authorize  the  agents  of  the  State  and  others  to  enter  upon  and  oc- 
cupy, or  destroy  or  materially  injure  the  private  property  of  an  indi- 

proceedings,  without  providing  oompensa-  tering  on  the  land  before  such  approval, 
tion  for  the  use  and  waste  committed  if  Dimmick  v.  Broadhead,  76  Penn.  St.  464. 
the  proceedings  finally  fail,  is  unconstitu-  A  railway  company  cannot  avail  itself  of 
tionaL  Davis  v.  San  Lorenzo  B.  R.  Co.,  the  power  of  entering  on  land  before  pur- 
47  Cal.  517  ;  California  Pacific  R.  R.  Co.  chase,  conferred  by  the  lands  clauses  con- 
9.  Central  Pacific  R.  R.  Co.,  id.  528.  solidation  act  of  1845,  unless  there  is  an 
Where  a  railroad  company  pending  pro-  ui^ent  necessity  for  immediate  entry. 
ceedings  for  condemnation  enters  on  land  An  entry  subsequent  to  the  companies 
and  constructs  its  road  across  the  land  in  act,  1867,  cannot  be  made  upon  a  previous 
such  manner  that  the  road  is  imbedded  in  valuation  under  the  lands  clauses  act,  1845. 
the  soil  and  becomes  a  part  of  the  realty.  Therefore,  where  a  railway  company  had 
and  subsequently  the  proceedings  are  dis-  valued  the  land  only  under  §  85  in  1865, 
misaed  and  new  proceedings  commenced  and  had  entered  after  August  20,  1867, 
for  the  condemnation  of  the  same  land,  on  depositing  the  amount  of  valuation,  it 
the  owner  is  not  entitled  to  have  the  was  held  that  the  entry  was  irregular,  and 
value  of  the  ties  and  iron  constituting  the  injunction  granted  restraining  the  com- 
track  included  in  his  damages  upon  the  pany  from  continuing  in  possession  of  the 
final  condemnation.  California,  &c  R.  R.  land  until  the  proper  deposit  had  been 
Co.  r.  Armstrong,  46  Cal.  85.  In  order  made.  Field  v,  Carnarvon,  &c.  Ry.  Co., 
to  secure  the  land-owner  in  his  constitu-  L.  R.  5  £q.  190.  In  proceedings  under 
tional  right,  and  at  the  same  time  to  spare  the  Missouri  statutes  to  acquire  lands  for 
the  company  unnecessary  delay,  the  court  the  use  of  a  railroad  company,  no  title  to 
may  permit  the  company  to  take  posses«  the  lands  will  pass  unless  it  appears  af- 
sion  of  the  land  on  their  paying  the  land-  firmatively  from  the  record  that  the  owner 
owner  so  much  of  the  compensation  as  is  refused  to  relinquish  his  right  of  way  to 
undisputed,  and  the  costs,  and  {laying  the  company.  Ells  v.  Pacific  R.  R.,  51 
into  court  an  amount  sufficient  to  cover  Mo.  200.  Compare  Anayle  v.  M.  K.  k 
the  disputed  claim,  so  as  to  secure  what  T.  R.  R.  Co.,  63  Mo.  465.  But  the  pro- 
may  be  adjudged  to  him  by  the  court  of  vision  of  the  general  railroad  act  of  New 
law.  Metier  v.  Easton,  &c.  R  R.  Co.,  York,  making  it  a  prerequisite  to  proceed- 
25  N.  J.  Eq.  214.  Be  Hewitt,  id.  210.  ings  in  invitum  to  acquire  title  to  lands. 
An  order  which,  instead  of  directing  the  that  the  company  shall  be  '*  unable  to 
compensation  to  be  paid  to  the  party  agree  for  the  purchase,"  does  not  mean  an 
claiming  to  own  the  land,  orders  that  it  impossibility  to  purchase  at  any  price, 
be  deposited  in  bank,  subject  to  the  order  however  large,  but  that  the  owner  must 
of  the  court,  is  not  on  that  account  repug-  be  either  unwilling  to  sell  at  all,  or  only 
nant  to  the  constitutional  prohibition  of  willing  to  sell  at  a  price  which,  in  the 
taking  private  property  for  public  use  judgment  of  the  agents  of  the  corporation 
without  just  compensation.  The  money  is  excessive.  Matter  of  Prospect  Park,  &c. 
when  deposited  becomes  in  law  the  prop-  R  R.  Co.,  67  N.  Y.  871.  In  an  English 
erty  of  the  parties  entitled  to  the  com-  case,  a  railway  company,  after  the  com* 
pensation,  and  the  fund  is  subject  to  the  pulsory  powers  of  their  original  act  had 
same  claims  to  which  the  land  was  before  expired,  and  the  railway  was  open  to  traf- 
being  taken.  Matter  of  K.  Y.,  &c.  R  R.  fie,  obtained  another  act  enabling  them  to 
Co.,  60  N.  Y.  116.  Where  a  railroad  com-  widen  their  line  and  enlarge  their  sta- 
pany  tendered  a  bond  with  sureties  to  a  tions,  and  to  take  additional  pieces  of 
land-owner,  who  refused  it,  and  the  bond  land.  It  was  held  that  under  the  circum- 
was  afterwards  approved,  it  was  held  that  stances  the  company  could  not  proceed  to 
under  a  constitutional  requirement  to  take  a  piece  of  land  subject  to  the  com  pul- 
"give  adequate  security  therefor  "  before  sory  powers  of  both  acts  under  a  notire  to 
such  property  shall  be  taken,  trespass  would  treat  given  under  their  original  act.  I^ich- 
lie  against  the  officers,  contractor,  etc.,  en-  mond  v.  North  London  Ry.  Co.,  L.  R.  3 
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Yidaa],  except  in  cases  of  actual  necessity  which  will  not  admit  of  any 
delay,  an  adequate  and  certain  remedy  most  be  provided  whereby  the 
owner  of  such  property  may  compel  the  payment  of  his  damages,  or 
compensation ;  and  that  he  is  not  bound  to  trust  to  the  justice  of 
the  government  to  make  provision  for  such  compensation  by  future 
legislation.  /  do  not  mean  to  he  understood  that  the  legislature  may 
not  authorize  a  mere  entry  upon  the  land  of  another  for  the  purpose  of 
examination,  or  of  making  preliminary  siirveys,  etc.,  which  would  other^ 
wise  be  a  technical  trespass,  hut  no  real  injury  to  the  owner  of  the  land, 
although  no  previous  provision  was  made  by  law  to  compensate  the 
individual  for  his  property  if  it  should  afterwards  be  taken  for  the 
public  use.  But  it  certainly  was  not  the  intention  of  the  framers  of 
the  Constitution  to  authorize  the  property  of  a  citizen  to  be  taken 
and  actually  appropriated  to  the  use  of  the  public,  and  thus  to  com- 
pel him  to  trust  to  the  future  justice  of  the  legislature  to  provide 
him  a  compensation  therefor.  The  compensation  must  be  either  ascer- 
tained and  paid  to  him  before  his  property  is  thus  appropriated,  or  an 
appropriate  remedy  must  be  provided  arid  upon  an  adequate  fund ; 
whereby  he  may  obtain  such  compensation  through  the  mMium  of  the 
courts  of  justice,  if  those  whose  duty  it  is  to  make  suck  compensation 

Ch.  App.  679.  It  is  no  answer  to  mn  ac-  offered,  it  was  held  that  the  offer  was  too 
tion  against  a  railway  company  for  not  late,  and  that  the  claimant  was  entitled  to 
issoing  their  warrant  nnder  §  89  of  the  costs  under  S  84.  Rt  Gray,  L.  R.  1  Q.  B. 
land's  clauses  act,  1845,  for  the  assessment  D.  696.  Notice  to  an  owner  residing  on 
of  compensation  for  land  which  they  have  the  lands  sought  to  he  condemned,  of  the 
given  notice  of  their  intention  to  purchase  proceedings  of  commissioners  of  assess- 
that  the  undertaking  was  intended  to  he  ment,  is  essential.  Lohman  v.  St.  Paul, 
carried  into  effect  hy  means  of  a  certain  kc.  R.  R.  Co..  18  Minn.  174.  Where  the 
capital,  and  that  the  whole  amount  has  charter  of  a  railway  company  required 
not  heen  snbscrihed  as  required  by  §  16  ;  notice  by  publication  to  the  owner  or  oc* 
the  notice  to  treat  not,  necessarily,  being  cupier,  or  unknown  owners  of  land  sought 
an  exercise  of  the  powers  of  the  act  in  re-  to  be  condemned,  of  the  application  to 
lation  to  the  compulsory  taking  of  land,  appoint  commissioners,  and  such  notice 
Guest  «.  Poole,  Itc.  Ry.  Co.,  L.  R.  5  C.  was  published  as  to  one  who  had  held  a 
P.  558.  A  company  empowered  to  take  life-estate  only,  but  who  was  dead,  not 
land  for  its  undertaking  gave  to  the  naming  the  remainderman,  it  was  held 
owner  notice  to  treat  under  8  Vict.  ch.  18,  that  the  proceedings  were  not  binding 
and  he  gave  notice  under  §  28  of  his  de-  upon  the  remainderman.  Chicago,  &c 
sire  to  have  the  compensation  settled  by  R.  R.  Co.  v.  Smith,  78  111.  96.  All  the 
arbitration,  naming  his  arbitrator  ;  and  tenants  in  common  of  land  sought  to  be 
the  company  named  its  arbitrator.  The  condemned  for  railroad  purposes  must  be 
arbitrators  appointed  an  umpire,  and  on  before  the  court.  It  is  not  competent  to 
two  occasions  enlarged  the  time  for  mak-  proceed  separately  against  the  ownera  of 
ing  their  award.  The  company  after  this  an  undivided  interest,  while  another  un- 
made an  offer  which  was  not  accepted ;  divided  interest  remains  outstanding, 
and  the  arbitration  proceeded.  The  nm-  Grand  Rapids  R.  R.  Co.  v.  Alley,  84 
pire  having  awarded  a  less  sum  than  that  Mich.  16. 
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re/use  to  do  so}  In  the  ordinary  case  of  lands  taken  for  the  makifag 
of  public  highways,  or  for  the  use  of  the  State  canal,  such  a  remedy 
is  provided ;  and  if  the  town,  county,  or  State  officers  refuse  to  do 
their  duty  in  ascertaining,  raising,  or  paying  such  compensation  in 
the  mode  prescribed  by  law,  the  owner  of  the  property  has  a  remedy 
by  mandamus  to  compel  them  to  perform  their  duty.  The  public 
purse,  or  the  property  of  the  town  or  county  upon  which  the  assess- 
ment is  to  be  made,  may  justly  be  considered  an  adequate  fund.^ 
He  has  no  such  remedy,  however,  against  the  legislature  to  compel 
the  passage  of  the  necessary  laws  to  ascertain  the  amount  ,of  com- 
pensation he  is  to  receive,  or  the  fund  out  of  which  he  is  to  be  paid. 
In  the  case  under  consideration,  if  this  company  were  authorized  to 
take  possession  of  the  plaintifif's  property  and  complete  the  construc- 
tion of  their  road  before  his  damages  were  assessed  and  paid,  or 
offered  to  be  paid  to  him,  he  might  have  been  wholly  without  re- 
dress, as  he  has  no  power  to  compel  the  assessment  of  damages,  and 
no  adequate  fund  was  provided  for  the  payment  of  the  damages 
when  ascertained.  The  citizen  whose  property  is  thus  taken  from 
him  without  his  consent  is  not  bound  to  trust  to  the  solvency  of  an 

^  Simms  v»  Memphis,  &c  R.  R.  Co.,         ^  Compensatioii  need  not  precede  the 

12  Heisk.  (Tenn.)  621 ;  Wagner  v.  New  actual  appropriation  of  lands  for  a  public 

York,  Chicago,  &c.  B.  R.  Co.,  «8S  Ohio  use  by  the  State,  or  by  a  municipfd  cor- 

St.  32 ;  Bexford  «.  Knight,  11  N.  Y.  808 ;  poration  by  State  aathority.     It  is  suffi- 

Chapman  v.  Gates,  54  N.  Y.  132  ;  Hatch  cient  if  an  adequate  remedy  is  proYided, 

9.  Vermont  Central  R.  R  Co.,  25  Yt.  9 ;  which  the  party  may  resort  to  on  his  own 

White  V.    Nashville,  ftc  R.  R.   Co.,   7  motion  to  recover  compensation.     In  this 

Heisk.  (Tenn.)  518  ;  Hanckins  v.  Law-  respect  there  is  a  distinction  between  a 

rence,  8  Blackf.  (Ind.)  266  ;  Fox  v.  West-  taking  by  a  public  municipal  corporation 

em  Pacific  R.  R.  Co.,  31  Gal.  538  ;  Lehigh  and  by  an  individual  or  private  corpora- 

Yalley  R.  R.  Co.  v.  McFarlan,  31  N.  J.  tion.    Loweree  v.  Newark,  88  N.  J.  L. 

Eq.  706  ;  Johnson  k  Joliet  R.  R.  Co.,  28  151.     Where  the  power  is  conferred  on  a 

111.  202 ;  Jeffersonville,  &c.  R.  R.  Co.  v.  State,  county,  or  town,   these  corporate 

Dougherty,  40  Ind.  88 ;  New  Albany,  &c.  bodies  will  be  presumed  responsible  for 

R.  R.  Co.  o.  Connelly,  7  id.  82.    In  Ohio  those  damages  ;  but  in  case  of  an  individ- 

it  is  held  that  there  must  be  a  verdict  and  ual  or  a  corporation,  if  the  damages  be  not 

a  judgment  confirming  it,  and  a  deposit  of  paid  before  the  taking,  provision  should 

the  amount,  before  the  company  is  enti-  be  made  not  only  for  an  assessment  and 

tied  to  enter,  except  for  temporary  pur-  collection  thereof,  but  also  for  some  defi- 

poses.     Wagner  v.   New  York,  Chicago,  nite  and  certain   fund  for  the  payment 

4c  R.  R.  Co.,  38  Ohio  St.  32.     In  Kan-  thereof.      Ash  v.   Ciimmings,  50  N.  H. 

888  (Pryzbylowicz  v.  Missouri  River  R.  R.  591.     But  in  Mississippi  it  is  held  that 

Co.,  17  Fed.  Rep.  492),  Georgia  (Cham-  for  county  authorities  to  open  a  public 

bers9.  Cincinnati,  &c.  R.  R.  Co.,  10  Am.  road  across  private  property  without  first 

&  Eng.  R.  R.  Cas.  876),  and  Mississippi  paying  the  oWner  his  damage,  is  unlawful. 

(Williams  9.  New  Orleans,  Mobile,  &c.  Cameron  v.  Supervisors  of  Washington, 

&.  R.  Co.,  60  Miss.  689),  prepayment  is  47  Miss.  264. 
held  to  be 
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individual,  or  even  of  an  incorporated  company,  for  corporations  as 
well  as  individuals  are  sometimes  unable  to  pay  all  their  just  debts ; 
especially  those  corporations  which  are  authorized  to  incur  heavy  re- 
sponsibilities in  anticipation  of  the  payment  of  their  capital  by  the 
subscribers  for  the  stock ;  and  if  the  true  construction  of  this  charter 
was  such  as  is  contended  for  by  the  defendants'  counsel,  I  should 
hold  that  the  provision  which  authorized  the  appropriation  of  the 
plaintiff's  property  to  the  use  of  the  corporation  before  the  damages 
had  been  ascertained  and  paid,  was  unconstitutional  and  void. 

"I  cannot,  however,  agree  with  the  learned  judge  who  delivered  the 
opinion  of  the  Supreme  Court  in  this  case,  that  such  is  the  fair  and 
legitimate  construction  and  meaning  of  the  defendants'  charter.  It 
is  a  primary  rule  in  the  construction  of  statutes  in  those  countries 
where  the  limits  of  the  legislative  power  are  restricted  by  the  pro- 
visions of  a  written  constitution,  to  endeavor  if  possible  to  interpret 
the  language  of  the  legislature  in  such  a  manner  as  to  make  it  con- 
sistent with  the  constitution  or  fundamental  law.  Applying  that 
principle  to  the  statute  under  consideration,  and  having  ascertained 
that  it  would  he  inconsistent  with  the  fundamental  law  of  the  State  to 
authorize  the  defendants  to  take  possession  of  the  lands  of  an  individual 
without  having  made  an  adequate  and  certain  provision  for  the  recov- 
ery of  the  damages  which  he  wauld  necessarily  sustain  by  such  perma^ 
nent  occupation  of  his  property  for  the  purposes  of  the  road^  there 

^  In  Cushmon  v.  Smith,  84  Me.  247,  laying  out  of  highways.'     And  it  pro- 

Shepley,    C.  J.,  said  :    '*The  action  is  vided  that  the  land  so  taken  should  'be 

trespass  quare  clauaum.    The  plaintiff  is  held  as  land  taken  and  appropriated  for 

admitted  to  have  been  the  owner  of  land,  public  highways.'     The  corporation,  by 

upon  which  the  Buckfield  Branch  Rail-  its  charter,  is  entitled  to  all  the  powers, 

road  has  been  made.     The  alleged  acts  of  privileges,  and  immunities,  and  subjected 

trespass  are  admitted.     The  justification  to  all  the  duties  and  liabilities  prescribed 

presented  is,  that  the  railroad  was  legally  in  the  eighty-first  chapter  of  the  Revised 

located,   constructed,  and  used  upon  the  Statutes.     By  that  chapter  it  was  antho- 

plaintiff's  land  ;  and  that  the  acts  alleged  rized  to  take  and  hold  so  much  real  estate 

to  have  been  trespasses  were  done  in  the  as  might  be  necessaiy  for  the  location, 

rightful  use  of  that  road.    The  act  creat-  construction,   and  convenient  use  of  the 

ing  the  corporation  authorized  it  to  locate,  road.      That  statute  provides  that  when 

construct,  and  complete  a  railroad  on  a  application  for  an  estimate  of  damages  is 

prescribed  course  between  certain  places,  made,  either  by  the  corporation  or  by  the 

It  required  that  the  corporation  should  owner  of  real  estate,  the  commissioners, 

*  pay  such  damages  as  shall  be  ascertained  if  requested  by  any  such  owner,  sh&U  re- 

and  determined  by  the  county  commis-  quire  the  corporation  to  give  security  to 

sioners  for  the  county  where  such  laud  or  Uie  satisfaction  of  the  commissioners  for 

other  property  may  be  situated,  in  the  the  payment  of  all  such  damages  and  costs 

same  manner  and  under  the  same  condi-  as  shall  be  awarded  and  finally  determined 

tions  and  limitations  as  are  by  law  pro-  by  a  jury,  or  otherwise,  for  the  real  estate 

Tided    in    the  case  of  damages  by  the  so  taJcen  ;  and  the  right  or  authority  of 
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appears  to  be  no  difficulty  in  giving  such  a  construction  to  this  stat- 
ute as  will  be  consistent  with  the  Constitution  and  also  with  the 

said  ooiporation  to  enter  upon  or  uae  said  without  a  previous  assessment  and  pay- 
real  estate,  except  for  making  surveys,  is  ment  or  tender  of  damages,  great  obsta- 
snspended  until  it  shall  give  such  security,  cles  and  delays  will  be  interposed  to  pre- 
The  plauitiff  appears  to  have  presented  to  vent  the  completion  of  such  public  im- 
the  county  commissioners  at  their  session,  provements.  These  considerations  would 
held  in  the  month  of  June,  1849,  a  peti*  however  afford  no  justification  for  an  at- 
tion  to  have  his  damages  assessed.  It  tempt  to  uphold  such  statute  provision, 
contained  a  request  that  the  corporation  and  to  continue  the  long-established  course 
should  be  required  to  give  security  for  the  of  proceedings,  in  violation  of  any  previa- 
payment  of  them.  An  assessment  of  ion  of  the  Constitution.  There  has  been 
damages  was  made  by  the  commissioners,  a  serious  difference  of  opinion  respecting 
and  entered  of  record  at  tlieir  session,  held  the  requirements  and  construction  of  those 
in  the  month  of  December,  1849.  At  constitutional  provisions  which  declare  in 
their  .session  held  in  the  month  of  June,  the  same  or  similar  terms  that  *  private 
1850,  the  plaintiff  united  in  a  petition  property  shall  not  be  taken  for  public 
with  others  to  have  his  damages  assessed  uses  without  just  compensation.'  How 
by  a  jury.  The  parties  agreed  upon  a  far  legislation  may  proceed  to  authorize 
committee  instead  of  a  jury,  and  that  com-  acts  to  be  done  without  firat  making  or 
mittee  made  a  report  of  their  revision  and  tendering  compensation,  and  where  it  be- 
asaessment  of  damages  at  the  session  of  comes  arrested  by  the  provision,  has  been 
the  commissioners  held  in  the  month  of  considered  by  many  of  the  ablest  men  and 
December,  1850  ;  and  an  order  was  then  most  distinguished  jurists  of  the  country, 
made  that  the  corporation  should  give  And  yet  there  is  an  indication  arising  out 
security  for  payment  of  the  damages  of  the  conflict  of  opinion,  and  the  diffi- 
awardfid.  A.  warrant  for  collection  of  the  culty  of  reconciling  the  positions  at- 
damages  issued  on  Feb.  6,  1851,  which  tempted  to  be  established  with  each  other, 
was  returned  on  April  28,  1851,  in  no  part  and  with  any  sound  and  pervading  prin- 
satisfied.  The  damages  awarded  have  ciple,  that  the  whole  truth  has  not  been 
never  been  paid  or  tendered ;  nor  has  any  reached.  The  more  thoroughly  it  has 
security  been  given  for  their  payment,  been  examined  in  connection  with  legisla- 
The  provision  of  the  statute  authorizing  tive  enactments,  the  more  clearly  has  it 
petitions  for  the  assessment  of  damages  to  been  perceived  that  serious  difficulties  or 
be  presented  at  any  time  within  three  inconveniences  or  losses  may  arise  in  the 
years,  and  not  afterwards,  and  that  re-  rigid  and  uniform  application  of  any  sug- 
quiring  that  the  damages  should  be  as-  gested  construction  to  the  proceedings  re- 
aesaed  as  in  laying  out  of  highways,  and  quired  in  all  classes  of  public  improve- 
that  respecting  security  for  their  payment,  ments.  How  can  a  construction  be  cor- 
elearly  indicate  that  it  was  not  the  inten-  rect  which  will  allow  acts  to  be  done  for 
tion  of  the  legislature  to  require  an  assess-  the  purpose  of  making  one  kind  of  public 
loent  and  payment  of  damages  to  be  made  improvement,  and  prohibit  the  like  acts 
before  an  exclusive  occupation  of  the  land  to  be  done  under  like  circumstances  for 
was  aathorized  for  the  purpose  of  making  the  purpose  of  making  another  kind  of 
the  road.  If  such  be  a  correct  construe-  public  improvement ;  which  will  anthor- 
tion  of  the  act,  and  of  all  other  acts  re-  ize  acts  for  the  purpose  of  making  a  pub- 
specting  the  construction  of  railroads  in  lie  highway,  and  prohibit  them  for  the 
this  State,  deriving  their  jrawere  from  the  purpose  of  making  a  railway  ;  which  will 
general  act  regrulating  the  construction  authorize  them  for  the  purpose  of  making 
and  use  of  such  roads,  the  public  must  a  canal  or  railway,  when  made  by  a  State, 
suffer  great  ineonvenience  if  they  muat  be  county,  city,  or  town,  and  prohibit  them 
regarded  as  in  conflict  with  any  provision  when  the  same  public  improvement  is 
of  the  Constitution.  If  a  railroad  or  hi)i;h-  made  by  private  corporation?  And  yet 
way  cannot  be  established  and  constru;;ted  such  may  be  the  effect  of  many  if  not  of 
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probable  intention  of  the  legislature.    This  may  be  done  effisctually 
by  considering  what  is  very  inartificially  appended  as  a  proviso  to 

most  of  the  constructions  suggested  or  in-  it  the  intention  to  interrupt  such  couiBe 
sisted  upon.  If  upon  principle  and  sound  of  proceeding  and  to  provide  a  remedy  for 
reasoning  the  provision  must  operate  alike  a  grievance  already  experienced,  or  only 
upon  the  construction  of  all  classes  of  puh-  to  prevent  private  property  from  being 
lie  improvements  made  by  the  appropria-  taken  from  the  owner  and  permanently 
tion  of  private  property  to  public  use,  the  appropriated  to  public  use  without  com- 
effect  of  any  proposed  construction  of  the  pensation  1  .Constitutional  provisions  are 
dause  may  be  examined  in  its  practical  often  and  legitimately  explained  by  con- 
operation,  to  ascertain  if  such  could  have  sidering  the  actual  state  of  facts  at  the 
been  the  intention  of  the  framere  of  the  time  of  their  adoption.  Thus,  the  provi- 
Constitution.  If  the  construction  be  such  sion  in  the  Constitution  of  the  United 
as  to  requiie  payment  in  all  cases  for  pri-  States  for  the  regulation  of  commert5e  is 
vate  property  so  taken  before  it  can  be  explaineil  to  include  navigation  by  re.fer- 
exclusively  occupied  for  public  use,  the  re-  enoe  to  the  state  of  facts  existing  at  the 
suit  must  be  that  no  such  improvement  time.  By  these  or  other  considerations 
can  be  effectually  or  beneficially  com-  many  minds  appear  to  have  been  led  to 
menced  even  by  a  State,  county,  city,  or  the  conclusion  that  private  property  might 
town,  without  waiting  to  have  an  assess-  be  absolutely  taken  and  permanently  ap- 
ment  of  damages  first  made  for  each  per-  propriated  to  public  use  without  compen- 
8on  whose  estate  is  in  some  degree  to  be  sation  being  first  made,  when  provision 
occupied,  upon  the  whole  line  of  the  con-  was  made  by  law  for  compensation  to  be 
templated  improvement.  Such  a  construe-  subsequently  made  from  the  treasury  of 
tion  would  prevent  the  laying  out  and  the  State,  or  of  a  county,  city,  or  town, 
making  of  highways  and  streets  over  pri-  Does  experience  teach  that  the  owner,  in 
Tate  estates  believed  to  be  benefited  and  such  cases,  will  always  be  certain  to  ob- 
not  injured  thereby,  before  there  had  tain  compensation  f  History  informs  us 
been  an  a<]yudication  obtained  that  no  that  kingdoms  and  States  have  not  always 
damages  were  occasioned  ;  and  it  would  paid  their  just  debts  in  full,  that  they 
deprive  persons  thinking  themselves  ag-  have  often  paid  them  only  in  promises 
grieved  by  such  an  adjudication  or  by  one  which  would  not  command  gold  or  silver 
estimating  the  damages  to  be  too  little  in  without  a  large  discount.  When  the  pri- 
their  judgment,  from  having  such  adjudi-  vate  property  of  citizens  residing  in  a 
cations  revised  and  finally  determined  by  county,  city,  or  town  may  be  taken  to  pay 
some  other  tribunal,  without  delaying  the  the  debts  of  the  corporation,  there  may  bo 
progress  of  the  public  improvement.  It  is  reason  to  expect  that  its  debts  will  be 
believed  to  have  been  the  long-established  certainly  paid.  But  the  law  making  pri- 
course  of  proceeding,  in  this  part  of  the  vate  property  liable  to  be  takeu  for  pay- 
country  at  least,  to  authorize  the  excln-  ment  of  the  debts  of  such  corporations 
sive  occupation  of  land  required  for  such  may  at  any  time  be  repealed  or  altered ; 
public  uses  as  the  laying  out  of  highways  and  the  corporation  in  its  corporate  capa- 
and  streets,  by  making  provision  by  law  city  may  not  have  property  from  which 
for  compensation  to  the  owner,  to  be  sub-  payment  can  be  obtained.  Is  the  dis- 
sequently  paid,  and  in  many  cases  author-  tinction  attempted  to  be  made  between 
izing  the  damages  to  be  finally  ascertained  taking  private  property  without  firet  mak- 
as  well  as  paid  subsequently.  This  course  ing  compensation,  when  provision  is  made 
of  proceeding  existed,  so  far  as  is  known,  for  payment  by  a  State,  county,  city,  or 
without  complaint  long  before  the  Revolu-  town,  and  when  it  is  made  for  payment 
tion  which  cast  off  the  British  domi-  by  a  private  corporation,  a  sound  one  f 
nion  ;  and  of  course  wss  well  known  to  Can  that  be  a  correct  construction  of  the 
the  framere  of  the  Constitution  which  provision,  which  would  authorize  legisbi- 
firet  contained  this  prohibitory  clause  for  tion  by  which  the  owner  of  an  estate 
the  protection  of  private  property.     Was  might  be  deprived  of  it  without  being 
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the  seventh  section,  as  in  the  nature  of  a  condition  precedent,  not  only 
to  the  acquisition  of  the  legal  title  to  the  land,  but  also  to  the  right 

first  paid,  whenever  in  the  jndgment  of  anthorizing  acts  to  he  done  which  might 
some  court  or  tribunal  it  might  be  mor-  be  more  or  lees  iigurioua  to  private  prop- 
ally  certain  that  he  could  afterwards  ob-  erty  not  taken  for  public  use.  It  is  not 
tain  compensation  ;  and  which  would  not  unusual  to  find  that  private  property  has 
authorize  it  whenever  in  the  judgment  of  been  greatly  ipjured  by  public  improve- 
such  court  or  tribunal  it  was  not  so  cer-  ments  when  there  has  been  no  attempt  to 
tain  that  he  could  obtain  it  f  That  would  take  it  for  public  use.  The  records  of 
make  the  title  pass  from  the  owner  to  the  judicial  proceedings  show  that  private 
public  use,  not  upon  payment  of  com-  property  in  railroads,  turnpike  roads,  toll- 
pensation,  but  upon  the  opinion  of  cer-  bridges,  and  ferry-ways  has  been  often 
tain  official  persons  that  a  fund  or  other  greatly  injured,  and  sometimes  quite  de- 
means had  been  provided  from  which  he  stroyed  by  acts  authorized  by  legislation, 
might  obtain  payment.  If  such  be  a  cor-  which,  according  to  judicial  decisions,  did 
rect  construction,  it  would  follow  that  the  not  violate  any  provision  of  the  Constitu- 
title  to  private  property  may  be  made  to  tion.  Private  property  is  often  iigured  by 
pass  from  the  owner  to  a  private  corpora-  the  construction  and  grading  of  highways 
tion  for  public  use  when  that  corporation  and  railways  when  no  attempt  has  been 
should  be  found  to  possess  the  means  or  made  to  change  its  character  from  private 
to  furnish  security  which  would  render  it  to  public  property.  The  cases  of  Day  v. 
as  certain  that  compensation  could  be  Stetson,  8  Me.  365 ;  Callender  v.  Marsh, 
subsequently  obtained  from  it  as  from  the  1  Pick.  (Mass.)  418  ;  Canal  Appraisers  v, 
treasury  of  a  State,  county,  city,  or  town.  The  People,  17  Wend.  (N.  Y.)  571 ;  and 
These  and  other  considerations  present  Susquehanna  Canal  Co.  v.  Wright,  9  W.  & 
themselves  as  serious  objections  to  a  con-  S.  (Penn.)  9,  present  examples  of  it.  The 
struction  which  would  permit  an  owner  provision  was  not  designed,  and  it  cannot 
of  property  to  be  deprived  of  it  without  operate  to  prevent  legislation  which  should 
compensation  actually  paid  or  tendered  to  authorize  acts  operating  directly  and  in- 
him,  whether  it  be  taken  for  public  use  b^  juriously  as  well  as  indirectly  upon  pri- 
a  State,  county,  city,  town,  or  private  vate  property  when  no  attempt  is  made 
corporation.  If  such  a  construction  be  in-  to  appropriate  to  public  use.  An  instance 
admissible,  as  well  as  one  which  would  of  tliis  kind  of  legislative  action  will  be 
prevent  an  exclusive  occupation  of  a  tem-  found  in  the  case  of  the  Com.  v.  Tewks- 
porary  character  without  payment  of  com-  bury,  11  Met.  (Mass.)  55,  where  a  person 
[jensation,  the  inquiry  is  suggested,  was  held  indictable  for  the  removal  of 
whether  by  a  correct  construction  such  gravel  from  his  own  land  contrary  to  a 
results  may  not  be  avoided.  This  provi-  statute  provision,  which  did  not  assume 
aion  of  the  Constitution  was  evidently  not  to  appropriate  to  public  use  or  to  make 
intended  to  prevent  the  exercise  of  legisla-  compensation  for  it.  The  design  appean 
tive  power  to  prescribe  the  course  of  pro-  to  have  been  simply  to  declare  that  pri- 
oeeding  to  be  pursued  to  take  private  prop-  vate  property  shall  not  be  changed  to  pub- 
erty and  appropriate  it  to  public  use ;  nor  he  projHjrty,  or  transferred  from  the  owner 
to  prevent  its  exercise  to  determine  the  to  othera  for  public  use  without  compen- 
manner  in  which  the  value  of  such  prop-  sation  ;  to  prevent  the  personal  property 
erty  should  be  ascertained,  and  payment  of  individuals  from  being  consumed  or 
made  or  tendered.  The  legislative  power  destroyed  for  public  use  without  compen- 
i»  left  entirely  free  from  embarrassment  in  sation,  —  not  to  protect  such  property  from 
the  selection  and  arrangement  of  the  all  injury  by  the  construction  of  public 
ineasores  to  be  adopted  to  take  private  improvements  ;  not  to  prevent  its  tempor- 
property  and  appropriate  it  to  public  use,  ary  possession  or  use,  without  a  destruc- 
and  to  cause  a  just  compensation  to  be  tion  of  it  or  a  change  of  its  character.  It 
made  therefor.  The  provision  was  not  in-  was  designed  also  to  prevent  the  owner  of 
trodaced  or  intended  to  prevent  legislation  real  estate  from  being  deprived  of  it,  or 
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to  enter  and  take  the  permanent  possession  of  the  land  for  the  use 

of  the  corporation.    Indeed,  such  appears  to  me  to  be  the  more  rea- 

of  an  easement  in  it,  and  to  prevent  any  in  constitutions  containing  this  claoae  to 
permanent  change  of  its  character  and  use  require  compensation  to  be  made  for  pri- 
without  compensation;  while  it  was  not  vate  property  appropriated  to  public  use 
designed  to  prevent  legislation  which  by  the  exercise  on  the  part  of  the  govern- 
might  authorize  acts  upon  it  which  would  ment  of  its  superior  title  to  all  property 
by  the  common  law  be  denominated  tres-  required  by  the  necessities  of  the  people 
passes,  including  an  exclusive  possession  to  promote  their  common  welfare.  This 
for  a  temporary  purj^ose,  where  there  was  appears  to  have  been  denominated  the 
no  attempt  to  appro[>riate  it  to  public  use.  right  of  eminent  domain,  of  supereminent 
Such  acts  of  legislation  might  be  very  un-  dominion,  of  transcendental  propriety, 
just,  and  it  may  be  pi*esumed  that  no  These  terms  are  of  importance  only  to  dis- 
legislative  body  would  make  such  enact-  close  the  idea  presented  by  them,  that  the 
ments  without  making  provision  for  the  right  to  appropriate  private  property  to 
compensation  of  injuries  to  private  prop-  public  use  rests  ujjon  the  position  that  the 
erty  occasioned  by  acts  designed  to  pro-  government  or  sovereignty  claims  it  by 
mote  the  public  good.  The  claim  upon  viilue  of  a  title  superior  to  the  title  of  the 
the  justice  of  the  State  for  compensation  individual,  and  that  by  its  exercise  the  in- 
might  be  perfect,  while  compensation  dividual  and  inferior  title  becomes  wholly 
would  not  be  secured  by  any  provision  of  or  in  part  extinguished,  —  extinguished  to 
the  Constitution.  If  this  provision  of  the  extent  to  which  the  superior  title  is 
the  Constitution  does  not  prevent  enact-  exercised.  To  take  the  real  estate  of  an 
ments  authorizing  an  exclusive  possession  individual  for  public  use  is  to  deprive  him 
of  land  owned  by  an  individual  for  a  tem-  of  his  title  to  it,  or  of  some  part  of  his 
porary  purix)se  without  compensation,  title,  so  that  the  entire  dominion  over  it 
when  there  is  no  attempt  to  appropriate  no  longer  remains  with  him.  He  can  no 
it  to  public  use,  will  it  operate  to  prevent  longer  convey  the  entire  title  and  domin- 
an  exclusive  occupation  of  it  temporarily  ion.  The  exclusive  occupation  of  that  es- 
as  an  incipient  proceeding  to  the  acquisi-  fete  temporarily  as  an  initiatory  proceed- 
tion  of  a  title  to  it  or  to  an  easement  in  ing  to  an  acquisition  of  a  title  to  it,  or  to 
it  ?  Will  it  prohibit  legislation  authoriz-  an  easement  in  it,  cannot  amount  to  a 
ing  acts  to  be  done  when  the  intention  is,  taking  of  it  in  that  sense.  The  title  of 
by  them  and  by  other  means  to  be  adopted,  the  owner  is  thereby  in  no  degree  extin- 
to  secure  finally  a  title  to  the  land  or  to  guished.  He  can  convey  that  title  while 
an  easement  in  it  for  public  use,  and  al-  thus  exclusively  occupied  as  he  could  have 
low  the  same  acts  to  l)e  done  npon  the  done  Ijefore.  Should  he  do  so  by  a  eon- 
same  land  when  done  without  any  such  veyauce  containing  a  covenant  that  it  was 
intention  ?  Was  it  the  design  to  make  free  of  all  encumbrances,  that  covenant 
the  intention  with  which  the  act  was  per-  would  not  make  him  liable  for  such  an 
formed  the  criterion  to  determine  whether  exclusive  occupation,  unless  it  be  admitted 
it  could  or  could  not  be  authorized  by  the  that  a  title  to  the  land  or  to  an  easement 
legislative  department  ?  This  leads  to  a  in  it  can  be  acquired  without  making 
further  inquiry  to  ascertain  the  sense  in  compensation,  and  this  is  denied.  A  con- 
which  the  word  tnkm  was  used  in  the  struction  of  the  provision  which  would 
Constitution.  That  word  is  used  in  a  permit  legislation  authorizing  private  prop- 
variety  of  senses,  and  to  communicate  erty  to  be  exclusively  occupied  without 
ideas  quite  diflVrent.  Its  sense  as  used  in  firat  making  compensation  as  an  incipient 
a  particular  case  is  to  be  ascertained  by  proceeding  to  the  acquisition  of  a  title  to  it 
the  connection  in  which  it  is  used,  and  or  to  an  easement  in  it,  and  which  would 
from  the  context,  the  whole  being  applied  not  authorize  the  title  of  the  owner  to  be 
to  the  state  of  facts  respecting  which  it  extinguished  or  impaired  without  corn- 
was  nsed.  It  cannot  well  be  denied,  and  pensation  may  be  somewhat  novel,  but 
it  is  generally  admitted,  to  have  been  used  it  will  not  be  found  to  be  unsupported 
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sonable  and  fair  construction  of  this  section,  independent  of  any  con- 
stitutional difficulty  in  the  way  of  a  different  construction.    For 

by  positions  asserted  and  maintained  in    not  easy  to  perceive.     If  the  latter  alter- 
jadicial  opinions.     It  is  generally  admit-    native  be  adopted,  and  the  right  to  cause 
t«d  in  them  that  examinations  and  siir-    a  temporary  occupation  or  injury  be  ad- 
reys   may    be    authorized  by  legislative    mitted  before  compensation  is  made,  the 
enactments  without  a  violation  of  the  con-    party  injured  must  depend  upon  a  legisla- 
stitutional  provision,  and  without  provis-     tive  provision  for  his  compensation,  and 
ion  for  previous  comjiensation.     Where  is    the  prohibitory  clause  of  the  Constitution 
to  be  found  the  limit  of  the  legislative    will  fail  to  secure  to  him,  with  entire  cer- 
]x}wer  to  anthoiize  trespasses  of  a  more  ex-    tainty,  a  compensation.     In  other  words, 
tensive  and  injurious  character,  which  do    it  will  of  itself  afforri  him  no  protection 
not  extinguish  or  intrench  upon  the  title    against  such  temporary  injury  or  occupa- 
of  the  owner  ?     Does  that  provision  of  the    tion,  and  would  leave  him  in  the  position 
Constitution  permit  the  legislative  power    in  which  he  would  be  by  a  construction  of 
to  authorize  trespasses  not  very  injurious  that  clause  which  would  only  protect  him 
t )  private  property,  without  providing  for  against  a  permanent  appropriation  of  his 
i>revious  compensation,  and  prohibit  it  from  property,  or  an  extinguishment  or  diminu- 
authorizing  those  of  a  little  more  or  much  tion   of   his   title   to  it.      31any  of   the 
more  injurious  character,  which  do  not  in  judicial  opinions  urgently  restrictive   of 
any  degree  impair  or  affect  the  title  of  the  the  legislative  power  assert  that  the  title 
owner  f    It  was  not  the  intention  to  make  to  land  taken,  or  to  an  easement  in  it,  can- 
t!ie  exercise  of  the  legislative  power  de-  not    be    transferred    from    the  owner  to 
(wnd  upon  the  extent  of  the  injury  which  others  for  public  use  without  compensa- 
tiie  authorized  acts  might  occasion,  if  the  tion  actually  made,  — that  the  acts  of  pay- 
title  was  nut  invadeil.     There  are  cases  in  ment  and  of  transfer  are  simultaneous, 
which  an  opinion  is  expressed  that  all  in-  If  this  be  true  it  is  immaterial,  so  far  as  it 
juries  to  private  property  authorized  by  respects  the  acquisition  of  a  title  to  land, 
the  legislative  power  can  only  be  authorized  or  to  an  easement  in  it  for  public  use, 
by  the  exercise  of  the  right  of  eminent  do-  when  compensation  is  made.     It  can  only 
main;  and  that  a  temporary  injury  or  occu-  be  material  to  insist  that  compensation 
pation  amounts  to  a  taking  of  the  property,  shall  be  made  before  an  exclusive  occupa* 
If  it  be  admitted  that  such  an  injury  or  oc-  tion  is  permitted,  to  prevent  a  temporary 
capation  of  the  property  amounts  to  a  inconvenience  and  loss.     An  attempt  has 
taking  of  it,  in  the  sense  in  which  the  already  been  made  to  show  that  such  was 
word  '  taken '  is  used  in  the  Constitution,  it  not  the  design  of  the  prohibitory  clause, 
will  foUow  that  measures  must  be  taken  In  the  case  of  Callender  v.  Marsh,  1  Pick, 
to  ascertain  the  damages  occasioned  there-  (Mass. )  480,  the  opinion  states  that  the 
by,  and  that  compensation  must  be  actu-  clause  «  has  ever  been  confined  in  judicial 
ally  made  before  it  can  be  so  injured  or  application  to  the  case  of  property  actually 
occupied  ;  or  that  the  right  to  do  it  with-  taken   and   appropriated  by  the  govern- 
out  compensation  first  made  must  be  ad-  ment.*     In   Hooker  v.  The   New   Haven 
mitted,  leaving  the  party  injured  to  the  &  Northampton  Co.,  14  Conn.  146,  Wil- 
chance  of  obtaining  compensation  as  he  liams,   C.  J.,  says  that,  the  canal  being 
may  best  be  able.     If  the  former  altema-  made  in  the  place  designated,  *  and  the 
tive  be  adopted,  private  property  cannot  damages    assessed    and   paid,   it    became 
be  injured  or  temporarily  occupied,  how-  a  canal  l^ally  authorized,  and  the  com- 
ever  urgent  and  immediate  may  he  the  pany  became  vested  with  the  legal  right 
public  necessity,  without  waiting  for  the  to  the  eiyoyment  of  their  property.'    And 
final  completion  of  all  proceedings  to  as-  Sherman,  J.,  says  that  *the  only  limita- 
rertain  the  compensation.     And  how  the  tion  at  common  law  or  by  any  constitution 
amount  of  compensation  can  be  satisfact-  to  the  legislative  pbwer  over  individual 
orily  ascertained  before  the  acts  occasion-  property  is  that  what  is  taken  must  be 
ing  damages  have  been  performed,  it  is  paid  for.'     In  Bradshaw  v.    Rogers,    20 
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upon  the  supposition  that  no  injustice  was  intended  by  the  l^is- 
lature,  it  can  hardly  be   presumed  they  meant  to  authorize  the 

Johns.  (N.  Y.)  108,  Spengsk,  C.  J.,  says,  is  appropriated  to  public   use ;    that  it 
'  It  is  trae  that  the  fee-simple  of  the  land  was  sufficient  that  an  adequate  remedy 
is  not  vested  in  the  people  of  the  State  was    provided    by    which    compensation 
until  the  damages  are  appraised  and  paid,  could  be  obtained  without  any  unreason- 
but  the  authority  to  enter  is  absolute,  and  able  delay.     To  the  construction  of  the 
does  not  depend  on  the  appraisal  and  pay-  prohibitory  clause  proposed,   it  may   be 
ment*    In  Bloodgood  v.  The  Mohawk  k  objected    that    it  will    not  prevent    the 
Hudson  R.  R.  Co.,  18  Wend.  9,  Maison,  exercise  of  legislative  power  to  authorize 
Sen.,  insists  that  an  entry  and  possession  the  commission  of  serious  injuries  upon 
of  the  land  taken  in  defiance  of  the  rights  private  property  without  making  provision 
of  the  owner  is  a  taking  of  it  in  the  legal  for    compensation.       A    construction    so 
sense  ;  and  yet  he  admits  that  the  '  legal  broad  as  to  prevent  this  would  greatly 
fee  may  not  be  in  them.'     In  Baker  «.  limit    the    legislative    power,   and   bring 
Johnson,  2  Hill  (N.Y.),  342,  the  opinion  it  within  a  much  narrower  sphere  of  action 
states  :    '  Although  the  absolute  fee  did  than  it  was  accustomed  to  claim  and  ex- 
not  pass  to  the  State  until  the  appraise-  ercise  without  complaint  before  the  consti- 
ment  of  damages,  yet  the  right  to  enter  tutions  containing  this  clause  were  framed, 
and    use    the    property  was    perfect  the  Reliance  must  be  placed  upon  the  justice 
moment  the  appropriation  was  made.'     It  of  legislation,  and  upon  the  administiation 
is  submitted  that  a  payment  as  well  as  an  of  the  laws  for  a  recompense  for  such  in- 
appraisement  should  have  been  required  juries,  and  not  upon  a  provision  of  the 
to  pass  the  title.     In  The  People  v.  Hay-  Constitution  not  designed  for  such  a  pur- 
den,  6    Hill  (N.  Y.),   859,   the  opinion  pose.     Another  objection  to  this  construc- 
states :  '  The  statute  places  the  right  to  tion  may  be  that  the  owner  will  not  be 
have  compensation  made  where  the  prin-  able  to  recover  compensation  for  the  ex- 
ciple  of  the  Constitution  places  it ;  namely,  elusive  occupation  of  his  land,  and  for  the 
upon  the  forcible  devestment  of  the  use  injuries  thereby  occasioned,  when  the  pro- 
and  ei^oyment  of  private  property  for  the  ceedings  are  not  so  completed  and  oom- 
public    benefit.'     If   the  devestment  in-  pensatiou  made  as  to  transfer  any  title  to 
tended  was  of  a  permanent  character,  there  land,  or  to  an  easement  in  it  for  public 
would  be  no  objection  made  to  it.     In  the  use.     This   objection  is    believed    to   be 
case  of  Smith  v.  Helmer,  7  Barb.  (N.  Y.)  founded  upon  an  incorrect  position.     If 
416,  the  opinion  states:  '  It  is  sufficient  for  compensation    be    not    made    within   a 
this  case  that  under  the  settled  construction  reasonable  time  after  the  land  has  been 
of  the  Constitution  which  prohibits  private  exclusively  occupied,  the  right  to  continue 
property  to  be  taken  for  public  use  with-  that  occupation  will  become  extinct.     It 
out  just  compensation,  actual  compensa-  being  authorized  only  as  a  part  of  the  pro- 
tion  need  not  precede  the  appropriation.'  ceedings  permitted  for  the  acquisition  of 
In  Rubottom  v,  McClure,  4  Black  (U.  S.),  title,  when  it  becomes  manifest  by  an  on- 
505,  it  was  decided  that  private  property  reasonable  delay  that  the  avowed  purpose 
might  be  taken  for  public  use,  upon  pro-  is  not  the  real  one,  or  that,  if  real,  it  has 
vision  being  made  for  a  subsequent  com-  been  abandoned,  the  measures  permitted 
pensation.     In  Thompson  v.  Grand  Gulf  for  that  purpose  will  no  longer  be  author- 
R.  R.  Co.,  3  How.  (U.  S.)  Missis.  240,  it  ized ;  and  if  the  occupation  be  continued 
was  decided  that  compensation  must  be  after  that  time  the  occupants  will  be  tres- 
iirst  made,  the  constitution  of  that  State  passers,   and  liable  to  be  prosecuted  as 
requiring  that  it  shall  not  be  taken  '  with-  such.    The  damages  occasioned  before  the 
out  a  just  compensation  first  made  there-  right  of  exclusive  occupation  became  ex- 
for.'    In  Pittsburg  v.  Scott,  1  Penn.  809,  tinct  may  be  recovered  by  an  action  of 
it  was  decided  that  it  was  not  necessary  trespass,  or  by  an  action  on  the  case,  con- 
that  compensation  should  be  actually  as-  taining  in  the  declaration  averments  that 
certained  and  paid  before  private  property  an  exclusive  occupation  was   authorized 
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company  to  enter  upon  the  lands  of  individuals,  pull  down  their 
buildings,  etc.^  and  then  take  their  own  time  to  get  the  damages 

for  the  purpose  of  acquiring  title  for  pab-  on  the  case  may  ht  maintained  to  recover 
lie  use,  and  that  no  each  proceedings  have  damages  for  all  the  injuries  occasioned  by 
taken  place  as  would  transfer  any  title  the  prior  occupation.  In  this  case,  as  no 
within  a  nasonable  time,  with  other  suit-  compensation  or  tender  of  it  was  made  to 
able  arerments.  If  the  occupants  should  the  plaintiff  within  a  reasonable  time  after 
be  regarded  as  trespassers  ab  initio,  it  his  estate  was  occupied  by  the  corporation, 
would  not  be,  as  has  been  supposed,  be-  no  title  to  it  or  to  an  easement  in  it  has 
cause  they  had  omitted  to  make  compen-  been  acquired,  and  the  occupation,  al- 
satiun,  but  because  they  had  continued  to  though  legally  commenced,  has  ceased  to 
occiipy  or  commit  trespasses  after  it  had  be  legaL  As  the  corporation  acquired  no 
become  manifest  that  their  avowed  was  title  to  the  land,  or  to  any  easement  in  it, 
not  their  real  purpose,  or  after  their  real  the  defendant  could  acquire  none  by  his 
p'lrpose  had  been  abandoned.  It  is  not  conveyance  from  that  corporation."  The 
necessary  to  decide  whether  such  an  action  charter  of  a  railway  company  authorizing 
could  be  maintained,  for  the  distinction  it  to  purchase,  or  take  and  hold  so  much 
between  the  actions  of  trespass  and  case  of  the  land  of  private  persons,  or  other 
has  been  abolished  in  this  State.  After  corporations,  as  may  be  necessary  for  the 
some  difference  of  opinion,  it  may  now  be  location,  construction,  and  convenient 
regarded  as  settled  that  enactments  which  operation  of  said  railway,  and  to  take, 
authorize  private  property  to  be  taken  for  remove,  and  use  for  the  construction  and 
public  use  must  provide  the  means  or  repair  of  said  railway  and  appurtenances, 
course  to  be  pursued  to  have  compensation  any  earth,  gravel,  stone,  timber,  or  other 
made  for  it.  The  conclusions  to  which  materials  on  or  from  t?u  Icmd  so  taken, 
this  discussion  leads  are:  1.  The  clause  does  not  authorize  the  servants  of  that  cor- 
iu  constitutions  which  prohibits  the  tak-  poration  to  go  upon  lands  not  taken,  under 
ing  of  private  property  for  public  use  was  the  charter,  and  in  accordance  with  its 
not  designed  to  operate,  and  it  does  not  provisions,  and  take  materials  therefrom 
operate,  to  prohibit  the  legislative  depart-  for  the  construction  of  their  road,  against 
ment  from  authorizing  an  exclusive  occu-  the  will,  and  without  the  consent  of  the 
pation  of  private  property  temporarily,  as  owners  of  such  lands.  Parsons  v.  Howe, 
an  incipient  proceeding  to  the  acquisition  41  Me.  220.  Where  the  charter  of  a  rail- 
of  a  title  to  it,  or  to  an  easement  in  it.  way  company  provided  that  the  company 
2.  It  was  designed  to  operate,  and  it  does  might  enter  upon  any  lands  contiguous 
operate,  to  prevent  the  acquisition  of  any  to  the  railway,  or  the  works  connected 
title  to  land,  or  to  an  easement  in  it,  or  to  therewith,  and  take  materials  necessary 
a  permanent  appropriation  of  it  from  an  for  building  or  repairing  the  road  ;  and 
owner  for  public  use,  without  the  actual  providing,  in  case  of  disagreement  between 
]iayment  or  tender  of  a  just  compensation  the  owners  of  the  land  and  the  company 
for  it.  3.  That  the  right  to  such  tem-  as  to  the  compensation  to  be  paid,  that 
porary  occupation,  as  an  incipient  proceed-  the  amount  should  be  determined  by  com- 
ing, will  become  extinct  by  an  unreasonable  missioners,  the  court  held  that  the  com* 
delay  to  perfect  proceedings,  including  missioners  need  not  be  called  out  to  ap- 
the  actual  payment  or  tender  of  compen-  praise  damages  until  after  the  materials 
sation  to  acquire  a  title  to  the  land,  or  of  had  been  ascertained  ;  and  that  this  was 
an  easement  iii  it.  4.  That  an  action  of  the  only  practicable  mode  of  proceeding  in 
trespass  quare  dawtum  may  be  maintained  mich  case,  if  they  would  come  to  a  reason- 
to  recover  damages  for  the  continuance  of  able  and  just  determination  in  regard  to 
such  occupation,  unless  compensation,  or  such  damages.  And  it  was  admitted  such, 
a  tender  of  it,  be  made  within  a  reasonable  from  necessity,  had  been  the  practical  con- 
time  after  the  commencement  of  such  struction  put  upon  that  provision  of  the 
occupation.  6.  That  under  such  circum-  charter.  Vt.  Central  R.  R.  Co.  v.  Baxter, 
stances  an  action  of  trespass,  or  an  action  22  Vt.  870.     In  this  case  the  question 
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appraised  and  to  pay  the  same, — leaving  the  individuals  injured 
thereby  to  seek  for  some  uncertain  remedy  by  action,  if  the  com- 
pany neglected  to  get  the  damages  assessed  within  a  reasonable 
time. 

*'  The  conclusion  at  which  I  have  arrived,  therefore,  is,  that  the  de- 
fendants' plea  is  imperfect  in  not  averring  that  the  damages  had 
been  regularly  assessed  and  paid  before  the  defendants  entered  upon 
the  plaintiff's  land  and  appropriated  it  to  the  use  of  the  road  ;  and 
that  if  they  in  fact  entered  and  commenced  the  construction  of  the 
road  before  the  damages  were  actually  assessed  and  paid,  the  plain- 
tiff has  a  technical  right  to  recover  in  this  action  for  all  damages 
which  he  really  sustained  by  such  unauthorized  entry,  althougli 
these  requisites  of  the  statute  were  afterwards  complied  with.  In 
that  case  the  defence  arising  from  the  subsequent  assessment  and 
payment  of  the  damages,  can  only  be  pleaded  to  that  part  of  the 
declaration  which  charges  a  continuance  of  the  trespass  after  the 
damages  were  assessed  and  paid  as  required  by  the  statute. 

"  For  these  reasons  I  think  the  demurrer  is  well  taken,  and  that 
the  judgment  of  the  Supreme  Court  should  be  reversed,  with  liberty 
to  the  defendants  to  amend  their  plea  upon  the  payment  of  costs  in 
this  court  and  of  the  demurrer  in  the  Supreme  Court." 

The  clause  in  constitutions  which  prohibits  the  taking  of  private 
property  for  public  use,  was  not  designed  to  operate,  and  it  does 
not  operate,  to  prohibit  the  legislative  department  from  authorizing 
an  exclusive  occupation  of  private  property  temporarily,  as  an  inci- 
pient proceeding  to  the  acquisition  of  a  title  to  it  or  an  easement  in 
it.  But  it  was  designed  to  operate,  and  it  does  operate,  to  prevent 
the  acquisition  of  any  title  to  land  or  to  an  easement  in  it,  or  to  a 
permanent  appropriation  of  it  from  an  owner  for  public  use,  without 
the  actual  payment  or  tender  of  a  just  compensation  for  it^ 

was  not  made  or  considered  by  the  court,  ers  and  causing  their  award  to  be  recorded, 

whether  the  company  itself  had  any  right  The  payment  or  deposit   of   the  money 

to  take  materials  for  buUding  its  road  be-  awarded  is  a  condition  precedent  to  the 

yond  the  limits  of  the  survey.     In  Stacey  right  of  the  company  to  enter  upon  the 

V.  Vt.  Central  R.  R.  Co.,  27  Vt.  89? it  was  land  for  the  purpose  of  constructing  their 

held  that  the  Vermont  Central  Railway  road,  and  without  compliance  with  it  they 

Company,  under  their  charter,  acquired  may  be  enjoined  in  a  court  of  equity,  or 

no  title  to  lands  surveyed  and  designated  prosecuted  at  law  in  an  action  of  trespass, 

for  the  use  of  their  railway,  or  to  any  ease-  It  was  also  held  that,  if  the  company  had 

ment  growing  out  of  it,  ttom  the  fact  of  no  vested  right  to  the  land,  the  owner  of 

their  having  so  surveyed  it,  or  by  having  the  land  has  none  to  the  damages  awarded 

placed  their  survey  on  record,  or  by  hav-  him  for  it 
ing  the  damages  appraised  by  commission-         ^  Cushman  v.  Smith,  Si  Me.  247. 
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In  most  of  the  States,  either  payment  by  the  company  of  the  sum 
assessed  or  a  tender  of  the  amount,  or  security  therefor,  either  by  a 
deposit  of  money  or  of  a  bond  with  sufficient  sureties  approved  by 
a  certain  officer,  and  in  each  case  the  amount  to  be  determined  in  the 
manner  named  in  the  statute,  is  made  a  condition  precedent  to  the 
right  of  the  corporation  to  enter  into  possession  to  construct  its 
road ;  and  an  entry  for  such  purpose  without  the  performance  of  such 
conditions  will  render  it  a  trespasser,  and  its  right  of  temporary 
occupation  ceases.^    Indeed,  under  such  circumstances,  unless  all  the 

1  Dimmick  v.  Broadhead,  75  Penn.  St.  ever,  the  land  has  been  viewed,  and  it  is 
464  ;  New  York  Central  R.  R.  Co.,  in  re,  determined  to  appropriate  it,  the  question 
60  N.  Y.  116  ;  Shute  v,  Chicago,  &c.  R.  R.  of    compensation    is    to    be    considered. 
Co.,  26  111.  436  ;  Curtis  v.  St.  Paul,  &c.  When  private  property  is  sought  to  be 
R.  R.  Co.,  21  Minn.  497;    Rohhnan  v,  appropriated  by  a  private  corporation,  act- 
Green  Bay,  &c.   R.  R.  Co.,  80  Wis.  105  ;  ing  under  the  authority  of  the  State,  it  is 
Frees  r.  Southern  Penn.  R.  R.  Co.,  85  Penn.  certainly  proper,  and  it  has  sometimes  been 
St.  73  ;  Kennedy  v,  Milwaukee,  &c.  R.  R.  questioned  whether  it  is  not  absolutely 
Co.,   22  id.  581  ;  Avery  v.  Fox,  1  Abb.  essential  even  in  the  absence  of  constitu- 
(U.  8.)  246  ;  Fox  v.*Westem  Pacific  R.  R.  tional  provision,  that  payment  be  actually 
Co.,  31  Cal.  538  ;  Wadham  v.  Lackawanna,  made  before  the  owner  could  be  divested 
&c  R.  R.  Co.,  42  Penn.  St.  503  ;  Powers  of  his  freehold.      Chancellor  Kent  has 
V.  Bears,  12  Wis.  213  ;  Qray  v.  St.  Paul,  expressed  the  opinion  that  compensation 
Ac.  R.  R.  Co.,  13  Minn.  315 ;  Warren  t*.  and  appropriation  should  be  concurrent. 
St.  Paul,  Ac  R.  R.  Co.,  18  Minn.  384  ;  He  says :  '  The  settled  and  fundamental 
Weir  V.  St  Paul,  &c.  R.  R.  Co.,  18  Minn,  doctrine  is  that  government  has  no  right 
155 ;  Raleigh,  kc.  R.  R.  Co.  v.  Davis,  2  to  take  private  property  for  public  uses 
D.  &  B,  (N.  C.)  451.     In  Chambers  v.  without   giving  just  compensation,   and 
Cincinnati,  kc  R.  R.  Co.,  10  Am.  &  Eng.  it  seems  to  be  necessarily  implied  that  the 
R.  R.  Cas.  (Ga. )  377,  Speer,  J.,  says  :  **  It  indemnity  should  in  cases  which  will  ad- 
is  a  priniaxy  requisite  in  the  appropriation  mit  of   it   be    previously  and  equitably 
of  lands  for  public  purposes,  that  compen-  ascertained,  and  ready  for  reception  con- 
sation  shall  be  made  therefor  ;  and  this  currently  in  point  of  time  with  the  actual 
compensation  must  be  pecuniary  in  its  exercise  of  the  right  of  eminent  domain.' 
character  because  it  is  in  the  nature  of  2  Kent,  339,  note.    While  this  is  not  an  in- 
a  payment  for  the  compulsory  purchase,  flexible  rule,  yet  it  is  so  just  and  reason- 
Cooley  Const.  Lini.  699.     It  amounts  to  able  that  statutory  provisions  for  taking 
nothing  more  than  a  power  to  oblige  him  private  property  very  generally  make  pay- 
to  sell  and  convey  when  the  public  neces-  ment  precede  or  accompany  the  appropria- 
sities  re<inire  it.    The  time  when  the  com-  tion,  and  by  several  of  the  State  Constitu- 
pensation  must  be  made  may  depend  upon  tions    this    is    exprensly  required.     The 
the  peculiar  constitutional  provisions  of  Constitution  of  Florida  provides  that  pri- 
the  State.     In  some  of  the  States  by  ex-  vate  proi)erty  shall  not  be  taken  or  applied 
press  constitutional   direction  compensa-  to  public  use,  unless  just  compensation  be 
tion  must  be  made  before  the  property  is  first  made  therefor.     So  likewise  are  found 
taken.     It  is  true  private  property  may  similar  provisions  in  the  Constitutions  of 
be  entered  upon  and  temporarily  occupied  Colorado,  of  Georgia,  Iowa,  Kansas,  Ken- 
for  the  purpose  of  a  survey  and  other  in-  tucky,  Maryland,  Minnesota,  Mississippi, 
cipient  proceedings,  with  a  view  of  deter-  Missouri,    Nevada,    Ohio,   Pennsylvania, 
mining  whether  the  public  needs  require  The  Constitutions  of  Indiana  and  Oregon 
the  appropriation  or  not,  and  if  so,  what  require  compensation  to  be  first   made, 
the  proper  location  shall  be ;  when,  how-  except  when  the  property  is  appropriated 
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oonditions  imposed  upon  the  corporation  by  the  statute,  are  com- 
plied with,  the  land-owner  is  entitled  to  possession,  and  may  obtain 

by  the  State.  It  would  be  an  unwise  and  Co.,  65  Ga.  614.  But  we  need  look  no 
unjust  rule  to  deprive  the  owner  of  further  in  8Upi)ort  of  this  complainant's 
his  property  and  turn  him  over  to  an  right  to  this  injunction  against  the  re- 
action at  law  against  a  corporation  which  spondents  than  to  our  own  constitutional 
may  or  may  not  prove  responsible,  and  to  provision  contained  in  art.  i.,  sec.  iii., 
a  judgment  of  uncertain  efficacy.  The  part  i.  :  'Private  property  shall  not  Le 
uonsec^ueuces  would  be  in  some  cases  the  taken  or  damaged  for  public  purposes, 
party  might  lose  his  estate  without  re-  without  just  and  adequate  compensation 
dresH,  in  violation  of  the  inflexible  maxim  being  first  paid.'  The  framers  of  this 
upon  which  his  right  is  based.  The  land  instrument,  taught  by  the  sad  experience 
should  either  be  his  or  he  should  be  paid  of  many  whose  property  had  been  taken 
for  it.  Whenever,  therefore,  the  public  for  public  purposes,  and  who  in  vain  have 
locates  the  public  work  and  declares  the  a|>-  sought  redress  in  the  courts,  owing  to  the 
propriation,  the  owner  becomes  absolutely  insolvency  of  the  companies,  threw  this 
entitled  to  the  compensation.  In  some  shield  around  every  property-holder,  that 
of  the  States  it  is  held,  *  If  a  street  is  no  one  should  take  or  appropriate  his 
legally  established  over  the  land  of  an  in-  property  for  a  public  use  until  just  and 
dividual,  he  is  entitled  to  demand  pay-  adequate  compensation  being  'first  paid.' 
ment  for  his  damages  without  waiting  for  All  that  the  le^slature  can  do  is  to  oblige 
the  street  to  be  opened,*  —  as  in  Pennsyl-  the  owner  to  alienate  his  possessions  for 
vania,  Maryland,  Massachusetts,  Iowa,  a  reasonable  price  for  public  use, — but 
Illinois,  and  New  Hampshire.  And  if  then  the  Constitution  interposes  its  pro- 
a  railway  line  is  located  across  his  land  tective  shield  and  affixes  the  condition  that 
and  damages  are  appraised,  his  right  to  the  owner  receive  first  'just  and  adequate 
|)ayment  is  complete  before  exclusive  entry  compensation.*  We  can  see  no  other  con- 
and  occupancy.  In  the  case  of  Young  v.  struction  to  give  to  this  clear  and  plain 
McKensie,  8  Ga.  45,  Judge  Warner  says  :  requirement  of  the  fundamental  law.  We 
*  Wo  do  not  intend  to  say  that  the  com-  have  neither  authority  nor  desire  to 
pany  could  not  have  entered  on  the  land  emasculate  its  clear  and  intelligent  mean- 
■nd  made  the  necessary  survey  and  ex-  ing  by  a  construction  which  would  be 
amination  of  the  premises  under  the  an-  hostile  to  its  justice  and  inconsistent  with 
thority  of  the  legislature,  but  we  do  intend  its  terms.  We  have  nothing  to  do  with 
to  say  that  the  company  had  no  authority  the  incouTeniences  or  embarrassments  such 
to  appropriate  the  private  property  of  the  a  construction  may  entail.  It  is  one  of 
defendants  for  the  permanent  and  exclu-  the  great  bulwarks  created  for  security  to 
sive  use  of  the  company,  until  just  com-  pro|)erty  against  legislative  action,  deeply 
pensation  has  first  been  made  therefor  in  imbedded  in  this  bill  of  rights,  which 
the  manner  pointed  out  by  the  charier,  the  aggrandizing  spirit  of  the  age  is  so 
8«e  also  3  Ga.  833.  In  the  case  of  Rome  prone  to  invade.  If  the  respondent  below 
V.  Perkins,  80  Ga.  154,  this  court  held  :  seeks  an  appeal  to  the  courts  against  what 
•The  owner  of  land  is  entitled  to  just  he  deems  to  be  an  unjust  and  excessive 
com})enAation  before  it  can  be  taken  for  assessment  by  the  appraisers,  let  him 
public  use.'  In  that  case  the  court  hold  abide  until  the  result  is  known,  pay  first 
impliedly  that^  the  landholder  could  have  the  just  and  adetiuate  compensation  fi- 
enjoined  the  corporation  from  taking  his  nally  awarded,  and  then  no  constitutional 
pioperty  until  compensation  made,  or  he  barrier  will  stand  against  his  entry  and 
might  recover  by  suit  in  trespass  its  value,  occupancy  on  the  lands  for  the  purposes 
The  remedy  by  injunction  to  restrain  one  for  which  it  was  condemned."  In  Wag- 
who  seeks  to  enter  upon  and  build  upon  ner  v.  New  York,  Chicago,  ftc.  R.  R. 
the  right  of  way  before  compensation  paid,  Co.,  88  Ohio  St.  82,  it  was  held  that  in 
is  also  recognized  by  this  court  in  the  case  proceedings  by  a  corporation  to  appropri- 
of  Gammage  v,  Georgia  Southern  R.  R.  ate    private   property,  there  must  be  a 
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it  by  an  action  of  ejectment,^  or  a  court  of  eqnily  in  a  proper  case 
will  enjoin  the  corporation  from  continuing  in  possession.'    In  refer- 

judgment  confirming  the  verdict  of  the  on  private  property  by  the  appropriatiaa 
jnry,  before  the  corporation  is  entitled,  by  of  die  street  to  a  public  use,  —  as  a  rail- 
a  deposit  of  the  amount  of  such  veidicty  nwd  —  not  contemplated  when  it  ma 
to  possession  of  the  property  appropriated,  opened  and  dedicated  as  a  highway  for 
An  act  authorizing  telegraph  companies  to  ordinary  travel,  is  in  no  wise  affected  by  the 
construct  their  lines  upon  the  right  of  way  question  wheth<*r  the  city  authorities  did, 
of  railroad  comjianies,  was  held  to  be  or  did  not  consent  to  such  appropriation, 
unconstitutional,  in  failing  to  provide  any  Southern  Pacific  B.  R.  Co.  v.  Reed,  41 
compulsory  process  to  enforce  payment  CaL  25d.  CompenMUion  is  only  neeetfony 
of  just  compensation  for  the  property  tchcn  privaU  property  i»tohe  taken.  Thus, 
taken.  Southwestern  R.  R.  Co.  v.  as  the  lands  lying  under  navigable  waters 
Southern,  &c.  Tel.  Co.,  46  Ga.  43.  The  within  New  Jersey  belong  absolutely  to 
l^ialature  cannot  constitutionally  deprive  the  State,  an  act  of  the  legislature,  aothor- 
an  individual  of  the  advantages  of  a  stream  iziug  the  construction  of  a  bridge  over 
of  water  in  its  natural  flow  over  his  lands,  a  navigable  river,  gives  authority  to  i^ 
or  create  an  easement  in  his  land  of  the  propriate  the  lands  under  water,  belong- 
right  to  overflow,  —  as  by  letting  a  cor-  ing  to  the  State,  without  compensation, 
poration  erect  a  wing-dam  causing  back  When  the  State  authorizes  a  corporation 
flowage,  etc.,  —  without  providing  com-  or  an  individual  to  build  roads  or  bridges 
peusation  for  the  injury.  Trenton  Water-  upon  its  own  property,  inasmuch  as  the 
Power  Co.  v.  Raff,  36  N.  J.  L.  335.  The  duty  to  be  performed  is  that  of  the  sove- 
right  to  use  the  water  of  a  stream  is  prop-  reign  delisted  to  a  citizen,  the  right  to 
erty,  as  much  under  protection  of  the  proceed  without  compensaticni  is  implied, 
constitution  as  is  the  land  on  which  it  Pennsylvania  R.  R.  Co.  v.  New  York,  &c 
flows;  and  a  provision  of  a  corporate  R.  R.  Co.,  23  N.  J.  Eq.  157.  So,  the 
charter,  giving  the  corporation  power  to  legislature  may  authorize  the  construction 
take  such  water  for  manufacturing  pur-  of  a  public  work  which  will  interfere 
poses,  without  compensation  to  others  with  the  enjoyment  of  a  public  right 
who  are  already  using  it  for  similar  pur-  of  navigation,  without  providing  for  com- 
poses, is  unconstitutional.  Harding  v,  pensation  for  the  injury.  Sngar  Refining 
Stamford  Water  Co.,  41  Conn.  87.  The  Co.  v.  Mayor,  &c.  of  Jersey  City,  26  N.  J. 
light  to  compensation  for  injuries  inflicted  £q.  247.    The  owner  of  land,  who  stands 


1  Graham  v.  Columbus,  fcc  R.  R.  Co.,  *  Evans  v.  Missouri,  &c.  R.  R.  Co.,  64 

27  Ind.  260  ;  Cox  v.  Louisville,  &c.  R.  R.  Mo.  453  ;  Browning  v.  Camden,  &c  R.  R. 

Co.,  48  id.  178  ;  Daniels  v,  Chicago,  kc  Co.,  4  N.  J.  Eq.  47  ;  Penrice  v.  Wallis,  87 

R.  R.  Co.,  41  Iowa,  53 ;  Pearson  v.  John-  Miss.  172  ;  White  v.  Nashville,  &c.  R.  R. 

son,  54  Misa.  259;  Levering  v.  Philadel-  Co.,    7    Heisk.   (Tenn.)  518;    Morris  & 

phia,  Ac.  R.  R.  Co.,  8  W.  &  S.  (Penn.)  Essex  R.  R.  Co.  v.  Hudson  Tunnel  R.  R. 

459  ;  St.  Joseph,  &c  B.  R.  Co.  v.  Callen-  Co.,  25  N.  J.  Eq.  384  ;  Sidener  v.  Norris- 

dar,   18  Kan.   496;  McClinton  v.  Pitts-  town,  &c.  T.  Co.,  23  Ind.  623;  Hender- 

bnrgh,  Ac.  R.  R.  Co.,  66  Penn.  St,  404  ;  son  v.  N.  Y.  Central  R.  R.  Co.,  78  N.  Y. 

Wilmington,  Ac.  R  R.  Co.  v.  High,  89  Penn.  423  ;  Richards  v.  Des  Moines  Valley  R.  R. 

St.  282 ;  Chicago,  fcc.  R.  R.  Co.  v.  Hopkins,  Co.,   18  Iowa,  259  ;  New  Central  Co.  v. 

90  111.  316 ;  Smith  v.  Chicago,  fcc.  R.  R.  George's  Creek  Coal  &  Iron  Co.,  87  Md. 

Co.,  67  id.  191  ;  Conjiierv.  Burlington,  Ac  857;  Diedrich    v.    Northwestern    Union 

R.  R.  Co.,  41  Iowa,  419 ;  Carpeuterv.  St.  R  R.  Co.,  33  Wis.  219  ;  Norristown,  &c. 

Louis,  R.  R  Co.,  24  N.  Y.  655  ;  Harring-  T.  Co.  v.  Burket,  26  Ind.   53  ;  Northern 

ton  V.  St.  Paul,  &c  R.  R.  Co.,  17  Minn.  Pacific  R.  R.  Co.  v.  Burlington,  &c.  R.  R. 

215  ;  Halbert  v,  St.  Louis,  &c  R.  R.  Co.,  Co.,  2  McCrary  (U.  S.  C.  C),  203. 
45  Iowa,  23. 
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ence  to  the  entry  of  a  railway  company  to  construct  its  road,  it  must 

be  remembered  that  the  decision  of  the  question  must  depend  en- 
tirely upon  the  provisions  of  the  State  constitution  and  the  statute. 

Because,  as  previously  stated,  if  the  statute  provides  a  sure  and 

effectual  remedy  through  which  the  land-owner  may  recover  the 
damages,  it  may  authorize  an  entry  without  the  damages  being  either 

paid  or  secured.    Thus  in  Kansas  ^  it  is  held  that  the  legislatui^,  in 

hy,  without  objection,  and  sees  a  public  tendered  the  compensation  assessed,  jet 

railroad  constructed  over  it,  cannot,  after  if  the  company  has  lawfully  obtained  pos- 

the  road  is  completed,  or  large  expend!-  session,  pending  an  appeal  from  the  assess- 

tures  have  been  made  thereon  upon  the  ment,  a  court  of  equity  will  not  enjoin 

faith  of  his  apparent  acquiescence,  reclaim  them  from  constructing  their  WDrks  on  the 

the  land,  or  enjoin  its  use  by  the  railroad  ground  that  the  question  of  the  amount 

company.     In   such  case  there  can  only  of    compensation    is    yet    in    suspense, 

remain  to  the  owner  a  right  of  compensa-  Cooper  v,  Chester  K.  R.   Co.,  19  N.   J. 

tion.     Goodin    v.   Cincinnati,   &c.   Canal  £q.  199.    Whereupon  the  hearing  of  a  rule 

Co.,   18  Ohio  St.  169.     A  squatter,  one  to  show  cause  why  an  injunction  should 

who  is  merely  in  possession  of  land  with-  not  issue  to  restrain  the  defendants  from 

out  title  or  interest,  cannot  recover  dam-  building  their  railroad  on  the  shore  of  the 

ages  on  the  taking  of  the  land  for  the  Passaic  river,  in  which  the  tide  ebbs  and 

uses  of  a  railroad  company.     Rosa  v.  Mis-  flows,  in  front  of  the  complainant's  lands, 

sonii,  &c.  R.  R.  Co.,  18  Kan.  124.    An  until  compensation  should  be  made  in  the 

attempt  to  enter  upon  and  take  permanent  manner  prescribed  by  law,  the  complain- 

possession  of  land  of  an  individual  for  ant  claimed  as  shore-owner  by  adjacency; 

public    use,   without  the    assent  of   the  also  under  the  wharf  act  of  New  Jersey, 

owner,  and  without  the  damages  having  of  March  18,  1851,  (Nix.  Dig.   871),    it 

been  first  ascertained,  and  paid  or  tendered  was  held  that  the  injunction   should  be 

to  him,  is,  or  would,  if  consummated,  be  refused,   on  the  grounds  that  the  right 

in  the  nature  of  an  irreparable  injury,  for  claimed  by  the  complainant  was  doubtful, 

the  prevention  of  which  the  writ  of  injunc-  and  depended  upon  a  question  not  yet 

tion  constitutes  the  proper  remedy,  and  settled  by  the  courts  of  the  State,  and 

should,  unless  some  peculiar  reasons  be  that  there  was  no  evidence  that  the  com- 

ahown  for  denying    it,    be    issued  when  plainant  had  not  sufficient  access  to  his 

applied   for  in   due    form  by  the  party  lands  by  a  road  in  the  rear  or  on  the  aide, 

whose  constitutional  rights  are  thus  un-  N.  J.  Chan.  1869;  Stevens  v.  Paterson, 

lawfully   invaded    or  threatened    to   be.  &c.  R.  R.  Co.,  20  N.  J.  Eq.  126.     Any 

Bohlman  v.  Green  Bay,  &c.  R.  R.  Co.,  80  peculiar  benefit   to    the  owner  of  lands 

Wis.  10.5.     As  the  payment  of  compensa-  taken  for  a  public  improvement,  which 

tion  to  the  land-owner,  or  a  deposit  for  is  derived  from  such  an  improvement,  in 

him  of  the  amount  in  money,  is  a  condi-  respect  of  which  he  may  lawfully  be  com- 

tion  precedent,  under  Kan.  Const  art.  12,  polled  to  contribute  towards  the  costs  and 

§  14,  to  the  appropriation  of  the  property  expenses,  may  be  taken  as  part  of  his  com- 

for  public  use,  an  injunction  lies  to  re-  pensation  for  lands  taken  ;  and  the  legis- 

strain  a  corporation,  public    or  private,  lature  may  constitutionally  provide  that 

from  proceeding  to  take  possession  without  the  assessment  for  benefits  may  be  set  off 

making  such  payment  or  deposit,  if  there  in  an  action  by  the  owner  to  recover  the 

is    a   probability    of   irreparable   injury,  assessment  for  the  damages  for  the  taking 

Eidemiller  v.   Wyandotte    City,   2   Dill,  of  lands.     1876,   Loweree  v,  Newark,  88 

(U.  S.  C.  C.)  376*    Although  a  statutory  N.  J.  L.  151. 

grant  of  authority  to  a  company  to  take  *  Shearer  v.  Commissioners,  18  Kan. 

lands  contains  a  proviso  that  they  shall  145.     In  Perkins  v.  Maine  Central  K.  R. 

not  take  possession  until  they  have  paid  or  Co.,  72  Me.  95,  it  was  held  that  a  railroad 
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providing  for  the  taking  of  private  property  for  public  uses  may  also 
prescribe  the  manner  in  which  compensation  therefor  shall  be  made, 
and»  if  such  manner  is  free  from  any  unreasonable  requirements,  may 
provide  that  a  failure  to  seek  compensation  in  that  manner  shall  be 
deemed  an  absolute  waiver  of  all  claims  therefor.  And  in  New 
Hampshire  it  is  held  that  such  statutes  are  not  unconstitutional, 
because  they  do  not  require  an  assessment  of  damages,  and  payment 
or  tender  of  the  sum  assessed,  before  the  entry  upon  and  injury  to 
lands  therein  authorized,  nor  provide  for  a  definite  and  certain  fund 
to  secure  the  payment  of  compensation,  provided  the  remedy  given 
is  effectual  and  prompt.^  In  some  of  the  States  the  constitution 
makes  payment  or  tender  of  the  damages  a  condition  precedent  to  an 
entry,'  and  in  others  the  statute  makes  such  provision,  when  the 
constitution  itself  is  silent  in  reference  thereto,^  while  in  other 
States  the  courts  hold  that  this  is  essential  even  though  the  consti- 
tution of  the  State  does  not  in  express  terms  so  provide.^  In  some 
of  the  States,  the  corporation  alone  can  bring  proceedings  to  have 
the  damages  assessed,  while  in  others  the  remedy  is  open  to  both 
parties,  and  in  some  it  is  provided  that  if  the  land-owner  does  not 
bring  proceedings  within  a  certain  time  his  remedy  shall  be  barred, 
and  this  limitation  is  held  to  be  constitutional 

Sec.  247.  Mode  of  aBoertaining  Damage:  Notioe.  —  The  legislature 
may  and  does  provide  the  mode  in  which  the  damage  shall  be 
ascertained,  but  it  has  no  power  to  assess  the  damage  itself,  and  as 

location  can  never  become  legal  except  by  statutory  period  of  lii^itation,  will  not 

a  deed,  a  payment  of  land  damages,  or  operate  as  a  consent  to  its  occupation  and 

prescription.     In  this  case  the  court  held  use  of  the  land, 
that  while  the  lapse  of  six  years  from  the         ^  Orr  v.  Quimby,  54  K.  H.  590. 
time  when  an  action  for  land  damages  ac-         ^  Hibbs  v.  Chicago,  &c.  R.  B.  Co.,  89 

crued    might,   unexplained,   constitute  a  Iowa,  840 ;  Pearson  v.  Johnson,  54  Miss, 

waiyer  of  damages,  yet,  that,  where  circum-  259;  Doughty  v,  Somerville,   &c.  R.  B. 

stances  show  that  there  has  been  no  waiver  Co.,   7  N.  J.   £q.  51 ;   Teick  v,  Caryer 

in  fact,  and  no  title  has  been  acquired  by  County,  11  Minn.  292  ;  Aurora,  &c.  R.  R. 

prescription,  a  simple  lapse  of  time  would  Co.  v.  Miller,  56  Ind.  88. 
not  bar  the  land-owner's  right  to  bring         •  McAulay  v.  Western  Vt.  R.  R.  Co., 

suitagainst  the  company  for  an  obstruction  38  Vt.  811  ;  Marion,  &c.  R.  R.   Co.  v, 

which  amounts  to  a  continuous  trespass,  Ward,  9  Ind.  123. 

although  ths  recovery  of  damages  must  be  *  Patterson  v,  Chicago,  &c.  R.  R.  Co., 
limited  to  six  years  next  preceding  the  date  75  111.  In  Jamaica,  &c.  Plank-Road  Co. 
of  the  writ.  See  also  Rusch  r.  Milwaukee,  v.  Manhattan  Beach  R.  R.  Co.,  25  Hun 
4c.  R.  R  Co.,  54  Wis.  186,  where  it  was  (N.  Y.),  585,  it  was  held  that  where  the 
held  that  the  mere  failare  of  a  land-owner  property  or  franchise  of  another  corpora- 
te order  a  railroad  company  off  from  his  tion  is  condemned,  the  damages  must  be 
land,  or  to  bring  his  action  against  it  as  assessed  and  paid  before  possession  can  be 
a  trespasser  until  near  the  end  of  the  taken. 
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we  have  seen,  the  mode  so  provided  is  exclusive  of  all  other  reme- 
dies. A  board  of  commissioners,  viewers,  appraisers,  or  some  tribu- 
nal with  competent  powers  is  established  to  assess  the  damages, 
from  whose  decision,  usually,  an  appeal  is  permitted  to  some  court 
of  general  jurisdiction.  The  tribunal  established  by  the  statute 
may  not  only  view  the  premises,  but  also  hear  evidence  upon  the 
question  of  damage.  Being  a  special  tribunal,  they  have  no  powers 
other  than  those  specially  conferred  upon  them  by  the  statute,  and  any 
act  of  theirs  in  excess  of  such  powers,  is  void.  It  is  held  that  a  . 
jury  trial  in  cases  of  this  character  is  not  required  under  the  Consti- 
tution, inasmuch  as  there  are  no  issues  of  fact,  as  to  the  necessity  of 
taking  the  land,  etc.,  but  only  questions  relating  to  the  damages  for 
the  taking,^  —  although  in  some  of  the  States  it  is  held  to  be  a  judi- 
cial inquiry,  and  one  in  which  either  party  is  entitled  to  a  jury.*  In 
any  event,  the  tribunal  must  be  an  impartial  one,  although  neither 
party  can  object  that  some  of  the  persons  appointed  had  an  interest 
favoi-able  to  him.*  In  some  of  the  States  provision  is  made  for  a 
sheriflF's  jury.  But  it  will  not  be  practicable  to  enter  into  details 
upon  these  matters,  as  they  are  purely  local  and  depend  upon  the 
statutory  provisions  of  each  State.  In  the  bringing  of  proceedings,  ■ 
the  statute  requirements  must  be  strictly  complied  with,  and  the 
statutory  methods  must  be  pursued.  In  some  of  the  States,  the 
company  only  can  bring  proceedings,  and  in  that  case  they  must  be 
)3rought  within  a  reasonable  time  after  entry,  or  it  becomes  a  tres- 
passer ;  while  in  other  States  either  party  may  avail  itself  of  the 
remedy,  and  in  such  case,  if  the  period  within  which  the  proceed- 

1  Lake  Erie,  Ac.  R.  R.  Co.  v.  Heath,         «  CJook  v.  South  Park  Comm'rs,  61  111. 

9  Ind.  558  ;  Bruggerman  v.  True,  25  Minn.  115  ;  Louisville,  &c.  R.  R.  Co.  v.  Dryden, 

128  ;  Pennsylvania  R.  R.  Co.  v.  Lutheran  89  Ind.  398  ;  Isam  v.  Mississippi  Central 

Congregation,  53   Penn.  St.   445 ;  Bona-  R.  R.  Co.,  86  Miss.  800.     In  some  casea 

parte  v.   Camden  k  Amboy  R.   R.  Co.,  the  statute  provides  for  a  jury,  in  which 

1  Baldw.  (U.  S.  C.  C. )  205  ;  Beekman  v,  case  twelve  persons  are  required.      Lamb 

Saratoga,  &c.  R.  R.  Co.,  3  Paige  (N.  Y.),  v.  Stone,  4  Ohio  St.;  Chicago,  &c.  R.  R. 

45 ;  Ames  v.  Lake  Superior,  &c.    R.   R.  Co.  v.  Sanford,  23  Mich.  418 ;  but  the 

Co.,  21  Minn.  241 ;  Whit«manv.  Wilming-  legislature  may  provide  a  less    number, 

ton,  &c.  R.  R.  Co.,  2  Harr.  (Del.)  514;  and  also  that  a  majority  shall    prevail. 

Houston,  &c.  R.   R.  Co.   v.  Milbum,  84  Cruger  v.  Hudson  River  R.  R.  Co.,  12 

Tex.  224  ;  In  re  Mount  Washington  Road,  N.  Y.  190. 

85  N.  H.  134 ;  Buffalo  Bayou,  Ac.  R.  R.  a  Strang  v,  Beloit,  &c.  R.  R.  Co.,  16 

Co.  V,  Ferris,  26  Tex.  588  ;  Raleigh,  &c.  Wis.    635  ;  Powers  v.  Bear,  12  id.  218  ; 

R.  R.  Co.  V.  Davis,  2  D  &  B.  (N.  C.)  451 ;  Ames  v.  Lake  Superior,  &c.   R.  R.  Ca, 

Louisiana,  &c.  Plank -Road  Co.  v.  Pickett,  ante  ;  People  v,  Michigan  Southern  R.  R. 

25  Mo.  535  ;  Dronberger  v.  Reed,  11  Ind.  Co.,  8  Mich.  496. 
420  ;  Kramer  V.  Cleveland,  &c.  R.  R.Co., 
5  Ohio  St.  140. 
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ings  shall  be  brought  is  limited,  unless  the  land-owner  brings  pro- 
ceedings within  that  period,  his  remedy  is  lost  These  proceedings 
are  r^arded  as  being  in  the  nature  of  a  suit  at  law,  and  where  they 
arise  between  citizens  of  different  States  they  are  removable  into 
the  national  court.^ 

Grenerally  the  statute  requires  that  notice  shall  ^  given  to  the 
parties  in  interest  of  an  application  for  the  appointment  of  ap- 
praisers, etc.,  as  well  as  of  the  time  when,  and  place  where  they 
will  meet  to  hear  the  parties,  and  also  the  kind  of  notice  which 
shall  be  given ;  and  even  if  the  statute  makes  no  such  provision, 
there  is  no  question  but  that  the  courts  may  direct  that  reasonable 
notice  shall  be  given  ;^,as  it  cannot  be  said  that  a  man's  property 

1  Boom  Co.  V.  Patterson,  98  U.  8.  403.  lands,  the  jurisdiction  in  such  cases  being 

*  In  Polly  V.  Saratoga,  &c.  R.  R.  Co.,  oouiined  to  the  county  court     Chesapeake 

9  Barb.  (N.  Y.)  441.     The  service  of  the  &  Ohio  R.  R.  Co.  v,  Hoaid,  16  West  Va., 

notice  of  a  motion  for  confirmation  is  only  270  ;  Chesapeake,  &c.  R.  R.  Co.  v,  Patton, 

a  step  in  the  proceedings,  and  a  matter  of  9  ib.,  648.    An  accurate  description  of  the 

practice.     The  failure  to  give  it  will  not  land  is  essential  to  the  validity  of  the  pro- 

deprive  the  court  of  the  jurisdiction  al-  ceedings.    New  York  Central  &  Hudson 

ready  acquired,  or  render  the  order  liable  River  R.  R.  Co.,  in  rtf,  90  N.  Y.,  842. 

to  be  attacked  collaterally.    Allen  v,  Utica,  All  interested  parties  must  be  notified  or 

Ithaca  and   Elmira  R.   R.  Co.,  15  Hun  the  proceedings  will  be  invalid.    Morgan's 

(N.  Y.)y  80.   Jurisdiction  to  appoint  com-  La.  &  Tex.  R.  R.  Co.  v.  Bourdier,  1  Mc- 

miBsioners  of  appraisal  cannot  be  conferred  Gloin  (La.),  232 ;  Peoria  &  Rock  Island 

by  notice  served  only  on  a  person  who  is  R.  R.  Co.  v.  Warner,  61  111.,  52.     Where 

in  no  way  connected  with  the  land-owner,  a  judgment,  purporting  to  be  a  judgment 

and  baa  only  gone  on  the  land  to  receive  for  the  condemnation  of  the  right  of  way 

■ervioe  by  collusion  with  those  interested  for  a  railway  company,  is  rendered  against 

in  the  condemnation.     Dunlap  v.  Toledo,  the  company,  and  it  does  not  appear  that 

Ann  Arbor,  &  Grand  Trunk  R.  R.  Co.,  the  condemnation  proceedings  were  insti- 

46  Mich.,  190.     In  Virginia  it  is  held  that  tuted  by  it,  or  that  the  company  was  a 

the  general  statute  relating  to  corporations  party  to  them,  or  even  that  it  had  any  no- 

confers  no  jurisdiction  on  a  county  court  tice  of  thetn,  and  no  gummona  was  served 

to  take  or  appropriate  land  or  other  prop-  upon  the  railtoay  company ^  it  was  held  that 

erty  of  individuals  or  corporations  for  a  such  judgment  is  void.    Junction  City  & 

railway  company.     Its  only  jurisdiction  Fort  Kearney  R.R.  Co.  v.  Silver,  27  Kans., 

in  sach  a  case  is  to  appoint  commissioners  741.     In  Illinois,  under  the  statute,  the 

to  ascertain  and  report  what  compensation  circuit  and  county  courts  are  held  to  be 

and  damages  the  owner  of  the  property  is  always  open  for  proceedings  to  condemn 

entitled  to  receive  where  he  and  the  com-  land  for  right  of  way  ;  and  when  the  sum- 

pany  cannot  agree  upon  the  question,  and  mons  is  quashed,  the  court  may  order  an 

to  determine  what  shall  be  a  just  compen-  aiiae  summons  returnable  in  vacation ;  and 

sation,  upon  the  payment  of  which  the  when  so  issued  and  served  ten  days  before 

statute  vests  the  fee-simple  title  of   the  the   return  day,   the  court  will   acquire 

property  in  the  company.     Alexandria  &  jurisdiction  to  assess  the  compensation  to 

Fredericksburg  R.   R.   Co.  v.  Alexandria  be  paid  for  the  right  of  way.     Leibengut 

&  Washington  R.  R.  Co.,  76  Va.,  780.  r.    r^ouisville,  New  Albany,  &  St.  Louis 

In  West  Virginia  it  \%  held  that  the  cir-  R.  R.  Co.,  108  111.,   431.     Where  service 

toit  court  has  no  jurisdiction  in  a  case  is  had  upon  the  land-owner,  but  not  ten 

where  a  railway  company  seeks  to  condemn  days  before  the  day  set  by  the  judge  for 
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has  been  taken  by  due  process  of  law,  where  he  has  had  no  oppor- 
tunity to  be  heard  upon  the  question  of  compensation ;  and  in  New 

the  hearing  of  a  petition  presented  in  va-  judge,  making  a  prinia  facie  case,  with  due 
cation,  the  8er\nce,  though  not  in  time  for  proof  of  notice,  the  appointment  should  be 
the  purposes  of  a  trial,  will  give  the  court  made  as  a  matter  of  course.  All  uncertain 
jurisdiction  of  the  person  of  the  defendant,  and  debatable  questions  should  be  certified 
and  the  petition  gives  jurisdiction  of  the  to  the  Supreme  Court.  State  v.  Hudson 
subject  matter  and  of  the  person  of  the  Tunnel  B.  B.  Co.,  38  N.  J.  Law,  548. 
petitioner,  and  the  court  will  have  the  In  proceedings  by  a  railway  company  to 
power  to  continue  the  cause,  and  such  a  acquire  title  to  lands  under  the  water  of 
continuance  will  not  abate  the  proceeding,  the  Hudson  river  which  had  been  granted 
Bowman  v.  Venice  &  Carondelet  B.  B.  by  the  State  to  the  owners  of  the  uplands, 
Co.,  102  111.,  472.  But  notice  sent  by  the  petition  contained  an  offer  on  the 
mail  to  an  improper  address  confers  no  part  of  the  company  to  construct  a  draw- 
jurisdiction.  Morgan  o.  Chicago  &  North'  bridge  to  give  access  from  the  river  to  the 
eastern  B.  B.  Co.,  36  Mich.,  428.  The  docks  of  the  land-owners.  After  an  order 
plaintiff's  premises  being  injuriously  af-  had  been  made  and  appealed  from  appoint- 
fected  by  the  works  of  "The  Blackburn  ing  commissioners  on  application  of  the 
Bail  way  Company,"  he  served  the  secre-  company,  an  order  was  granted,  giving  it 
tary,  at  its  office,  with  a  notice  containing  leave  to  withdraw  the  offer,  and  to  amend 
the  particulars  required  by  statute,  but  the  petition  accordingly.  It  was  held  that 
addressed  to  "The  Blackburn  &  ClUheroe  the  court  had  no  power  to  so  amend  the 
Bailway  Co  ; "  and  it  was  held  that  the  petition ;  that  no  such  power  was  given  by 
notice  was  sufficient.  Eastham  v.  Black-  the  provision  of  the  general  railroad  act, 
bum  By.  Co.,  9  £xchq.  758.  In  Maine  which  authorizes  the  correction  of*' any 
the  jurisdiction  of  the  itdlway  commis-  defect  or  informality."  New  York  &  West 
sioners  being  given  by  statute,  and  the  ShoreB.B.Co.,  inre,  89N.  Y.,  453;8.c.27 
petition  presented  to  them  being  the  foun-  Hun  (N.  Y.),  57.  In  a  proceeding  by  the 
dation  of  their  action,  they  obtain  juris-  land-owner  for  the  assessment  of  damages 
diction  only  when  the  petition  presents  a  against  a  railway  company  which  had  con- 
case  within  the  provisions  of  the  statute,  structed  its  line  across  his  faim,  the  appli- 
Spofford  i;.Bucksport&  Bangor  B.B.  Co.,  cation  particularly  described  the  whole 
66  Me.,  26.  If  the  statute  has  determined  tract  of  land;  but  that  part  of  it  occupied 
specifically  what  facts  must  appear  on  the  by  the  defendant's  railway  was  described 
faceof  the  petition,  the  court  or  judge  can-  as  "extending  diagonally  through  said 
not  take  any  action  until  a  petition  is  filed  tract  of  land,  from  a  point  near  the  north- 
containing  the  statutory  requirements  ;  for  east  comer  to  a  point  near  the  southwest 
it  is  by  the  petition  jurisdiction  is  ob-  comer."  It  was  held  that  the  description 
tained  of  the  subject  matter.  Smith  v,  was  fatally  defective  on  demurrer.  Indi- 
Chicago  &  Western  Indiana  B.  B.  Co.,  anapoUs  &  Vincennes  B,  B.  Co.  «.  New- 
105  lU.  511.  Allegations  set  out  in  the  som,  64  Ind.,  121.  A  railway  company 
petition  for  the  appointment  of  commis-  gave  a  bond  to  plaintiff  to  secrtre  the  pay- 
sioners  that  the  owner  has  refused  to  re-  ment  of  damages  which  the  plaintiff  might 
linquish  the  land  or  to  make  a  volun-  sustain  by  reason  of  the  location  of  the 
tary  conveyance  of  it,  and  that  he  received  railway  through  his  farm.  On  the  back 
five  days*  notice  previous  to  the  presenta-  of  the  bond  was  a  stipulation  that  if, 
tion,  state  facts  sufficient  to  give  the  court  from  any  cause,  the  quantity  of  iMid  and 
jurisdiction  of  the  person  of  the  owner  fencing  through  the  property  required  by 
and  of  the  subject  matter  of  the  proceed-  the  location  of  the  road,  as  at  present 
ing.  Quayle  ».  Missouri,  Kansas,  &  Texas  located,  should  be  changed  or  lessened, 
B.  B.  Co.,  63  Mo.  465.  In  New  Jersey  a  stated  deduction  should  be  made  from 
on  an  application  for  the  appointment  of  the  face  of  the  bond.  In  debt  upon  the 
commissioners  to  condemn  lands,  when  a  bond,  the  company  offered  to  prove  that 
petition  duly  verified  is  presented  to  the  the  land  actually  taken  for  its  line 
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York  it  has  been  held  that  a  statute  which  provides  for  the  taking 
of  a  person's  property  for  public  purposes,  without  providing  for 
notice  to  him,  would  be  unconstitutional^    Therefore,  whether  the 

materially  lessened  from  the  quantity  ^  land  to  public  uae,  the  owner  of  the  land 
named  iu  a  draft  annexed  to  the  bond,  must  have  notice  of  such  application  ;  but 
This  evidence  was  rejected  by  the  court  at  whatever  stage  of  the  proceedings  the 
below,  but  it  was  held  that  it  should  have  owner  of  the  laud  is  notified  to  appear, 
been  admitted.  Wilmington  &  Reading  after  such  notice  he  has  the  right  to  oon- 
K.  R.  Co.  V.  High,  89  Penn.  St  282;  Curran  test  the  appropriation  of  his  land  to  the 
V.  Shattuck,24  Cal.  427  ;  Whitcher  v.  Ben-  petitioner's  use.  Where  a  statute  author- 
ton,  48  N.  H.  157  ;  Dickey  v.  Tennison,  izesa  legal  proceeding  against  any  one, 
27  Mo.  373  ;  Mo.  River,  &c.  R  R.  Co.  v.  and  does  not  expressly  provide  for  notice 
Shepard,  9  Kans.  647  ;  Baltimore  v.  Grand  to  be  given,  it  is  implied  that  an  oppor- 
Lodge,  44  Md.  436 ;  State  v.  Orange,  32  tunity  shall  be  offered  him  to  appear  in 
N.  J.  L.  49  ;  Peoria  R.  R.  Co.  v.  Warner,  defence  of  his  rights,  unless  the  contrary 
61  111.  52;  Robinson  V.  Moth  wick,  5  Neb.  clearly  appears.  In  legal  proceedings,  where 
252  ;  Stanford  v.  Worn,  27  Cal.  171  ;  actual  service  cannot  be  had  on  the  defen- 
State  V,  Anderson,  39  Iowa,  274 ;  Pea-  dant,  constructive  service,  if  authorized  by 
body  V.  Sweet,  3  Ind.  514;  Molitt  v,  statute,  will  be  regarded  as  '*due  process 
Keenan,  22  Ala.  484  ;  Comm'rs  Court  v.  of  law."  When  the  use  for  which  private 
Bowie,  34  Ala.  461.  property  is  appropriated  is  public,  and  the 
1  In  Stuart  r.  Palmer,  74  N.  Y.  183,  legislature  has  acted  upon  the  question, 
the  court  say:  "  The  constitutional  require-  the  expediency  or  necessity  of  appropriat- 
ment  of  due  process  of  law,  extends  to  ing  any  particular  property  is  not  a  sub- 
administrative  and  executive,  as  well  as  ject  of  judicial  cognizance.  The  property 
judicial  proceedings."  Johnson  v.  Joliet,  may  be  appropriated  by  an  act  of  the  leg- 
&c.  R.  R  Co.,  23  lU.  202.  But  see  Swan  islature,  or  the  power  of  appropriating  it 
V.  W^illiauis,  2  Mich.  427,  where  it  was  may  be  delegated  to  private  corporations, 
held  that  an  act  authorizing  the  taking  of  to  be  exeroised  by  them  in  the  execution 
land  which  failed  to  provide  for  notice  to  of  works  in  which  the  public  is  interested, 
the  owners,  was  not  unconstitutional  for  But  when  the  sovereign  power  attaches 
that  reason  alone,  as  the  courts  could  order  conditions  to  the  exercise  of  the  right  of 
notice  to  be  given,  and  would  infer  that  eminent  domain,  the  inquiry  whether  the 
the  legislature  intended  that  a  reasonable  conditions  have  been  observed  is  a  matter 
notice  should  be  given.  But  when  the  act  of  judicial  cognizance.  Where  the  statute 
excludes  such  an  inference,  it  would  be  in  condemnation  proceedings  does  not  de- 
clearly  unconstitutional  and  void,  and  an  clare  that  the  judgment  shall  be  final, 
attempt  to  exercise  the  power  without  the  judgment  of  the  inferior  court  must 
notice  would  be.  illegal.  In  Baltimore  k  stand  as  all  other  judgments,  and  the  ag- 
Ohio  R  R.  Co.  V.  Pittsbuigh,  Wheeling,  k  grieved  party  is  entitled  to  the  benefit  of  the 
Ky.  R.  R  Co.,  17  W.  Ya.  812,  it  was  general  law  regulating  writs  of  error  and 
held  that  the  court  in  condemnation  cases  supersedeas.  While  objections  to  the  tak- 
has  under  the  statute  jurisdiction  of  the  ing  or  condemnation  of  the  land  may  be 
subject  matter  and  parties;  and  its  judg-  raised  by  exceptions  to  the  commissioner's 
ments,  unless  reversed  in  some  appellate  report,  yet  it  is  a  practice  that  should  be 
proceeding,  would  therefore  be  conclu-  discouraged.  The  first  question  to  be  de- 
sive  upon  the  parties  ;  and  independent  of  cided  is :  Shall  the  land  be  condemned  for 
statutory  proceedings  a  judgment  of  a  the  use  of  the  petitioner  ?  And  it  is  the 
court  of  competent  jurisdiction  in  such  better  practice  to  determine  this  question 
proceedings  is  as  conclusive  upon  the  par-  before  the  commissioners  to  assess  value 
ties  thereto  as  any  other  judgment,  are  appointed.  In  settling  this  question 
But  before  the  court  can  enter  judgment  while  it  may  be  done  without  formal  plead- 
upon  an  application  made  to  appropriate  ing,  yet  there  can  be  no  irregularity  in 
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statute  makes  provision  for  notice  or  not,  it  has  been  held  that  it  will 
— especially  where  an  appeal  is  allowed,  or  the  commissioneTs  are 

raising  the  objections  to  the  condemnation  will  be  deemed  in  the  appellate  court  to 
by  proper  pleas,  as  it  thus  states  the  de-  haye   waived  any  such  objection  to  the 
fence  with  legal  precision.     While  a  jury  condemnation.     A  small  portion  of  the 
on  the  question  of  the  appropriation  of  buttress  of   a  bridge,   belonging  to  one 
the  land  is  not  required  by  the  statute,  railroad  company  and  not  necessary  to  the 
yet  under  section  5  of  chapter  181  of  the  support  of  the  bridge  and  to  the  exercise 
Code,  the  court  was  authorized  to  direct  of  the  franchise  of  the  company,  may  be 
that  the  issues  be  tried  by  a  jury.     As  the  taken  for  the  use  of  another  railroad  corn- 
party  seeking  the  appropriation  of   the  pany.    Where  a  State  constitution  pro- 
land  has  the  affirmative  of  the  issues  upon  rides  that  private  property  shall  not  be 
the  right  to  take  it,  such  party  is  enti-  taken  for  public  use  without  just  compen- 
tled  to  open  and  conclude  the  argument  to  sation,  the  damage  to  the  residue  of  the 
the  jury  on  that  question.     In  these  pro-  tract,  where  a  jmrt  is  taken,  is  an  element 
ceedings  a  juror  is  not  incompetent  be-  of  damage  to  be  considered  by  the  corn- 
cause    he  is  a  citizen   of  the  county  in  missioners  or  jury,  as  the  case  may  be. 
which    the    land    is,    and  liable    to  the  The  facts  upon  which  a  petitioner  bases 
county  levies,  though  the  county  may  be  his  right  to  the  removal  of  a  case  from  a 
interested  in  the  suit.     It  is  no  obstacle  State  to  a  Federal  court  must  be  made  to 
in  the  way  of  the  appropriation  of  land  appear  to  the  satisfaction  of  the  court,  be- 
owned  by  one  railroad  company  to  the  use  fore  the  order  of  removal  can  be  made, 
of  another,  that  merely  to  prevent  its  con*  The  petition  becomes  a  part  of  the  record 
demnation,  the  former  has  put  the  land  to  and  should  state  facts  which,  taken  in 
a  use  not  necessary  for  the  proper  exercise  connection  with  such  as  already  appear, 
of  its  franchise.    The   jury  or  court  may  entitle  the  petitioner  to  a  removal  of  the 
find  that  a  portion  of  the  land  sought  to  case.    With  the  question  of  the  appropri- 
be  condemned  may  be  taken  and  the  resi-  ation  of  the  laud  sought  to  be  taken,  the 
due  may  not.     Property  belonging  to  a  United  Stat**"  government, — a  separate  sov- 
railroad  company  and  not  in  actual  use,  ereignty,  —  unless  it  is  the  iiarty  seeking 
necessary  to   the  proper  exercise  of  the  the  condemnation,  has  nothing  to  do.     A 
franchise  thereof,  may  be  taken  for  the  pur-  foreign  corporation  cannot  in  the  courts  of 
poses  of  another  railroad  under  the  gen-  the  United  States  condemn  the  land  of  a 
eral  railroad  law  of  the  State.    An  express  citizen  of  a  State  for  the  use  of  such  corpo- 
legislative  enactment  is  generally  required  ration  ;  and  if  the  Federal  courts  have  not 
in  order  to  take  such  propeity  in  use  by  a  original  jurisdiction  for  such  purposes,  a 
railroad  company,  except  where  the  pro-  proceeding  of  that  kind  instituted  in  a 
posed  appropriation  would  not  destroy,  or  State  court  cannot  be  removed  to  the  Fed- 
greatly  injure,  the  franchise  of  the  com-  eral  courts,  because  the  Federal  courts  can 
pany,  or  render  it  difficult  to  prosecute  the  under  no  circumstances  have  jurisdiction 
object  thereof.     Private  property  can  only  of  such  a  case.     A  railroad  corporation 
be  taken  for  a  public  use,  and  no  more  of  may  have  an  existence  in  more  than  one 
such  property  can  be  taken  than  is  neces*  State,  if  chartered  or  licensed  to  build  its 
sary  for  such  use,  which  must  be  deter-  road  and  do  business  in  more  than  one. 
mined,  when  proper,  from  the  statute  on  The  Baltimore  &  Ohio  Railroad  Company 
the  subject  and  the  facts  appearing  in  the  is  a  domestic  corporation  in  the  State  of 
case.     Upon  a  motion  for  a  new  trial  in  a  West  Virginia,  and  as  such  liable  to  be 
condemnation  case,  as  in  any  other  case,  sued  here.    W^hen  sued  in  the  courts  of 
evidence  that  is  not  relevant  to  any  issue  this  State  by  a  citizen  thereof,  such  suit 
before  the  jury  will  not  be  considered  by  cannot  be  removed  to  the  Circuit  Court  of 
the  court.     Unless  the  owner  of  the  land  tlie  United  States,  as  that  court  has  no 
who  is  before  the  court  in  some  form  de-  jurisdiction  of  such  a  case.     Whether  a 
nies  that  the  land  sought  to  be  condemned  repealing  act  shall  have  the  effect  to  arrest 
is  necessary  for  the  use  of  the  petitioner,  he  proceedings  in  pending  cases  depends  upon 
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empowered  to  hear  evidence,  or  the  parties  are  required  to  attempt  to 
agree  on  the  damages — be  presumed  that  it  was  intended  that  notice 

should  be  given ;  ^  and  the  courts  will  usually  order  that  the  parties 
shall  be  notified  before  they  will  proceed*  Of  course,  the  legislature 
may  provide  what  kind  of  notice  shall  be  given,  and  having  done  so, 
the  notice  therein  required  must  be  given.^    If  the  statute  provides 

the  intent  of  the  legislature.    That  intent  court  at  special  term  has  power  to  refuse 

must  be  gathered  from  the  action  of  the  to  coufinn  the  report  and  direct  a  rehear- 

legislature  itself,  but  not  necessarily  from  ing,  upon  the  application  of  a  land-owner 

the  repealing  act  alone  ;  but  if  it  can  be  who  shows  that  he  has  not  received  proper 

gathered  from  any  act  upon  the  same  sub-  and  adequate  notice  of  the  meetings  of  the 

ject  passed  by  the  legislature  at  the  same  coomiissioners,  and  that  by  reason  thereof 

session,  that  it  was  the  legislative  intent  he  has  been  absent  therefrom.  New  York, 

that  pending  actions  or  pi'oceedings  should  Lackawanna,  k  Western  R.  B.  Co.,  in  re, 

be  saved,  it  is  sufficient  to  effect  that  pur-  29  Hun  (N.  Y. ),  602.     Under  a  provision 

pose.  in  a  railway  charter  requiting  notice  in 

1  Atlantic,  &c.   R.  R.  Co.  v.  Cumber-  condemnation  proceedings  to  be  given  to 

land  Co.  Comm'rs,  51  Me.  86 ;  Swan  v,  **  the  persons  interested,"  a  mortgagee  of 

W^illiams,  2  Mich.  427  ;  Dickey  v.  Tenni-  the  lands  condemned,  if  not  notified,  is 

SOD,  27   Mo.   873 ;  Peoria  R  B.  Ca   v.  not  bound  by  the  proceedings  in  condem- 

Wamer,  61  111.  52  ;  Booneville  v.  Ormrod,  nation.     Piatt  v.  Bright,  29  N.  J.  £q. 

26  Mo.  198;  Skinner  v.  Lake  View  A  v.  128.     Before  the  court  can  enter  judgment 

Co.,  57  III.  151  ;  Johnson  v.  Joliet  k  Chi-  upon  an  application  made  to  appropriate 

cago  R.  R  Co.,  23  111.   102.     The  form  land  to  public  use,  the  owner  of  the  land 

of  notice  is  not  material.     Doughty  v,  must  have  notice  of  such  application  ;  bid 

SomerviUe,   &c.  R.  B.  Co.,  21  N.  J.  L.  €U  tohatever  stoffe  of  the  frroceedvngs  the 

442 ;  Boss  v.    Elizabethtown,  &c.  R.  R  owner  ia  notified  to  appear,  after  such  no- 

Co.,  20  id.  230.  tioe  he  has  the  right  to  contest  (he  appropria^ 

^  Swan  17.  Williams,  ante.  The  notice  tiim  of  his  land  to  the  petitioner's  use, 
should  be  such  as  to  apprise  the  party  of  Baltimore  k  Ohio  R  B.  Co.  v.  Pittsburgh, 
the  nature  of  the  application  and  the  time  Wheeling,  &  Ky.  R.  R.  Co.,  17  W.  Va. 
and  place  when  and  where  it  is  to  be  812 ;  Tracy  v,  Elizabethtown,  Ac.  R.  R 
heard,  and  what  property  is  intended  to  Co.,  80  Ky.  259.  In  Wisconsin,  under  the 
l)e  taken*  Van  Wickle  v,  Camden,  &c.  general  railway  act,  the  initiative  in  the 
K.  R.  Ca,  8  N.  J.  £q.  162 ;  Castor  v.  exercise  of  the  right  of  eminent  domain 
N.  J.  R.  R.  Co.,  24  N.  J.  L.  780 ;  Vail  belongs  exclusively  to  the  corporation. 
V.  Morris,  &c.  R.  R  Co.,  21  id.  189 ;  In  Sherman  v.  Milwaukee,  Lake  Shore,  k 
re  New  York  Elevated  R  R  Co.,  70  Western  R.  R.  Co.,  40  Wis.  645. 
N.  Y.  827  ;  Reitenbaugh  v.  Chester  Valley  *  Warwick  Institution  v.  Providence, 
R.  R  Co.,  21  Penn.  St.  100  ;  Quincy,  &c.  12  R.  1.  144  ;  Norton  v,  Walkill  Valley 
R.  R.  Co.  9.  Kellogg,  54  Mo.  884;  R  R  Co.,  68  Barb.  (N.Y.)  77;  People 
Quincy,  &c.  R.  R.  Co.  v.  Taylor,  48  Mo.  v.  Kinskem,  54  N.  Y.  52 ;  Morgan  v. 
35.  A  warrant  issued  to  a  sheriff,  com-  Chicago,  &c.  R.  R  Co.,  86  Mich.  428 ; 
manding  him  to  summon  a  jury  to  assess  Chicago,  &c.  R.  R.  Co.  v.  Smith,  78  IlL 
the  compensation  due,  *'  if  any,"  to  C,  96  ;  Hood  v.  Finch,  8  Wis.  881  ;  Kew 
was  held  not  to  affect  the  validity  of  the  Orleans,  &c.  R.  R  Co.  v.  Frederic,  46 
warrant,  or  vary  the  duties  of  the  jury.  Miss.  1  ;  People  v.  Lockport,  &c.  R.  B. 
Begins  v.  Lancaster  k  Preston  Ry.  Co.,  6  Co.,  18  Hun  (N.  Y.),  211 ;  Salem  v.  East- 
Q.  B.  759.  Upon  an  application  to  con-  em  R.  R.  Co.,  98  Mass.  481.  The  pro- 
firm  the  report  of  commissioners  appointed  ceeding  is  in  rem,  against  the  land,  and 
to  appraise  the  damages  caused  by  the  the  legialature  may  specify  how  notice 
taking  of  land  for  railway  purposes,  the  shall  be  given.    Weir  «.  St.  Paul,  &c 
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statute  makes  provision  for  notice  or  not,  it  has  been  held  that  it  will 
— especially  where  an  appeal  is  allowed,  or  the  commissioners  are 

raising  the  objections  to  the  condemnation    will  be  deemed  in  the  appellate  court  to 
by  proper  pleas,  as  it  thus  states  the  de-    have   ¥raived  any  such   objection  to  the 
fence  with  legal  precision.     While  a  jury    condemnation.     A  small  portion  of  the 
on  the  question  of  the  appropriation  of    buttress  of   a   bridge,   belonging  to  one 
the  land  is  not  required  by  the  statute,     railroad  company  and  not  necessary  to  the 
yet  under  section  5  of  chapter  131  of  the    support  of  the  bridge  and  to  the  exercise 
Code,  the  court  was  authorized  to  direct    of  the  franchise  of  the  company,  may  be 
that  the  issues  be  tried  by  a  jury.     As  the    taken  for  the  use  of  another  railroad  corn- 
party  seeking  the  appropriation   of   the    pany.    Where  a  State  constitution  pro- 
land  has  the  affirmative  of  the  issues  upon    vides  that  private  property  shall  not  be 
the  right  to  take  it,  such  party  is  enti-    taken  for  public  use  without  just  compeu- 
tled  to  open  and  conclude  the  argument  to    sation,  the  damage  to  the  residue  of  the 
the  jury  on  that  question.     In  these  pro-    tract,  where  a  [mrt  is  taken,  is  an  element 
ceedings  a  juror  is  not  incompetent  be-    of  damage  to  be  considered  by  the  com- 
cause    he  is  a  citizen   of  the  county  in    missioners  or  jury,  as  the  case  may  be. 
which    the    land    is,    and  liable    to  the    The  facts   upon  which  a  petitioner  babes 
county  levies,  though  the  county  may  be    his  right  to  the  removal  of  a  case  from  a 
interested  in  the  suit.     It  is  no  obstacle    State  to  a  Federal  court  must  be  made  to 
in  the  way  of  the  appropriation  of  land    appear  to  the  satisfaction  of  the  court,  be- 
owned  by  one  railroad  company  to  the  use    fore  the  order  of  removal  can  be  made, 
of  another,  that  merely  to  prevent  its  con-    The  petition  becomes  a  part  of  the  record 
demnation,  the  former  has  put  the  land  to    and  should  state  facts  which,  taken  in 
a  use  not  necessary  for  the  proper  exercise    connection  with  such  as  already  appear, 
of  its  franchise.    The   jury  or  court  may    entitle  the  petitioner  to  a  removal  of  the 
find  that  a  portion  of  the  land  sought  to    case.    With  the  question  of  the  appropri- 
be  condemned  may  be  taken  and  the  resi-    ation  of  the  land  sought  to  be  taken,  the 
due  may  not.     Property  belonging  to  a    United  Stat**"  government, — a  separate  sov- 
railroad  company  and  not  in  actual  use,     ereignty,  —  unless  it  is  the  ^mrty  seeking 
necessary  to   the  proper  exercise  of   the    the  condemnation,  has  nothing  to  do.     A 
franchise  thereof,  may  be  taken  for  the  pur-    foreign  corporation  cannot  in  the  courts  of 
poses  of  another  railroad  under  the  gen-    the  United  States  condemn  the  land  of  a 
eral  railroad  law  of  the  State.    An  express    citizen  of  a  State  for  the  use  of  such  corpo- 
legislative  enactment  is  generally  required    ration  ;  and  if  the  Federal  courts  have  not 
in  order  to  take  such  property  in  use  by  a    original  jurisdiction  for  such  purposes,  a 
railroad  company,  except  where  the  pro-    proceeding  of  that  kind  instituted  in  a 
posed  appropriation  would  not  destroy,  or    State  court  cannot  be  removed  to  the  Fed- 
greatly  injure,  the  franchise  of  the  com-    eral  courts,  because  the  Federal  courts  can 
pany,  or  render  it  difficult  to  prosecute  the    under  no  circumstances  have  jurisdiction 
object  thereof.     Private  property  can  only    of  such  a  case.     A  railroad  corporation 
be  taken  for  a  public  use,  and  no  more  of    may  have  an  existence  in  more  than  one 
such  property  can  be  taken  than  is  neces-     State,  if  chartered  or  licensed  to  build  its 
sary  for  such  use,  which  must  be  deter-    road  and  do  business  in  more  than  one. 
mined,  when  proper,  from  the  statute  on    The  Baltimore  &  Ohio  Railroad  Company 
the  subject  and  the  facts  appearing  in  the    is  a  domestic  corporation  in  the  State  of 
case.     Upon  a  motion  for  a  new  trial  in  a    West  Viiginia,  and  as  such  liable  to  be 
condemnation  case,  as  in  any  other  case,     sued  here.     W^hen  sued  in  the  courts  of 
evidence  that  is  not  relevant  to  any  issue    this  State  by  a  citizen  tliereof,  such  suit 
before  the  jury  will  not  be  considered  by    cannot  be  removed  to  the  Circuit  Court  of 
the  court.     Unless  the  owner  of  the  land    the  United  States,  as  that  court  has  no 
who  is  before  the  court  in  some  form  de-    jurisdiction  of  such  a  case.     Whether  a 
nies  that  the  land  sought  to  be  condemned    repealing  act  shall  have  the  effect  to  arrest 
ia  necessaiy  for  the  use  of  the  petitioner,  he    proceedings  in  pending  cases  depends  upon 
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empowered  to  hear  evidence,  or  the  parties  are  required  to  attempt  to 
agree  on  the  damages  — be  presumed  that  it  was  intended  that  notice 

should  be  given ;  ^  and  the  courts  will  usually  order  that  the  parties 
shall  be  notified  before  they  will  proceed.*  Of  course,  the  legislature 
may  provide  what  kind  of  notice  shall  be  given,  and  having  done  so, 
the  notice  therein  required  must  be  given.*    If  the  statute  provides 

the  intent  of  the  legislature.    That  intent  court  at  special  tenn  has  power  to  refuse 

must  be  gathered  from  the  action  of  the  to  confirm  the  report  and  direct  a  rehear- 

legislature  itself,  but  not  necessarily  from  ing,  upon  the  application  of  a  laud-owner 

the  repealing  act  alone  ;  but  if  it  can  be  who  shows  that  he  has  not  receired  proper 

gathered  from  any  act  upon  the  same  sub-  and  adequate  notice  of  the  meetings  of  the 

ject  passed  by  the  legislature  at  the  same  commissioneTS,  and  that  by  reason  thereof 

session,  that  it  was  the  legislative  intent  he  has  been  absent  therefrom.   New  York, 

that  pending  actions  or  proceedings  should  Lackawanna,  k  Western  R.  B.  Co.,  in  re, 

be  sayed,  it  is  sufficient  to  effect  that  pur-  29  Hun  (N.  Y.),  602.     Under  a  provision 

pooe.  in  a  railway  charter  requiring  notice  in 

1  Atlantic,  kc.  R.  R.  Co.  v.  Cumber-  condemnation  proceedings  to  be  given  to 

land  Co.  Comnrrs,  51  Me.  86  ;  Swan  v,  "  the  persons  interested,"  a  mortgagee  of 

Williams,  2  Mich.  427  ;  Dickey  v.  Tenni-  the  lands  condemned,  if  not  notified,  is 

son,   27   Ma    373 ;  Peoria  R  B.  Co.   v,  not  bound  by  the  proceedings  in  condem- 

Wamer,  61  111.  52  ;  Booneville  v.  Ormrod,  nation.     Piatt  v.  Bright,  29  N.  J.  £q. 

26  Mo.  198;  Skinner  v.  Lake  View  A  v.  128.     Before  the  court  can  enter  judgment 

Co.,  57  111.  151  ;  Johnson  v.  Joliet  k  Chi-  upon  an  application  made  to  appropriate 

cago  R.  R  Co.,  23  111.   102.    The  form  land  to  public  use,  the  owner  of  the  land 

of  notice  is  not  material.     Doughty  v.  must  have  notice  of  such  application  ;  but 

Somerville,  &c.  R.  R.  Co.,  21  N.  J.  L.  cU  whatever  stage  of  the  proceedings  the 

442 ;  Boss  v.   Elizabethtown,  &c.  R.  R.  owner  is  notified  to  appear,  after  such  no* 

Co.,  20  id.  230.  tice  he  has  the  right  to  contest  the  approprior 

3  Swan  V.  Williams,  anie.  The  notice  twn  of  his  land  to  ihe  peiitioner^s  use, 
should  be  such  as  to  apprise  the  party  of  Baltimore  k  Ohio  R  B.  Co.  v.  Pittsburgh, 
the  nature  of  the  application  and  the  time  Wheeling,  &  Ky.  R.  R.  Co.,  17  W.  Va. 
and  place  when  and  where  it  is  to  be  812 ;  Tracy  v.  Elizabethtown,  Ac.  R  R 
heard,  and  what  property  is  intended  to  Co.,  80  Ky.  259.  In  Wisconsin,  under  the 
be  taken.  Van  Wickle  v.  Camden,  &c.  general  railway  act,  the  initiative  in  the 
R  R.  Ca,  8  N.  J.  £q.  162 ;  Castor  v.  exercise  of  the  right  of  eminent  domain 
N.  J.  R.  R.  Co.,  24  N.  J.  L.  780  ;  Vail  belongs  exclusively  to  the  corporation. 
V.  Morris,  &c.  R.  R  Co.,  21  id.  189 ;  In  Sherman  v.  Milwaukee,  Lake  Shore,  k 
re  New  York  Elevated  R  R  Co.,  70  Western  R  R.  Co.,  40  Wis.  645. 
N.  Y.  827  ;  Reitenbaugh  v.  Chester  Valley  *  Warwick  Institution  v.  Providence, 
R  R.  Co.,  21  Penn.  St.  100  ;  Quincy,  &c.  12  R.  1.  144  ;  Norton  v.  Walkill  Valley 
R.  R.  Co.  p.  Kellogg,  54  Mo.  884;  R  R  Co.,  68  Barb.  (N.Y.)  77;  People 
Quincy,  &c.  R.  R.  Co.  v,  Taylor,  48  Mo.  v.  Kinskem,  54  N.  Y.  52 ;  Morgan  v, 
85.  A  warrant  issued  to  a  sheriff,  com-  Chicago,  &c.  R.  R  Co.,  86  Mich.  428 ; 
manding  him  to  summon  a  jury  to  assess  Chicago,  &c  R.  R.  Co.  v.  Smith,  78  IlL 
the  compensation  due,  "  if  any,"  to  C,  96  ;  Hood  v.  Finch,  8  Wis.  881  ;  New 
was  held  not  to  affect  the  vnlidity  of  the  Orleans,  kc,  R.  R  Co.  v.  Frederic,  46 
warrant,  or  vary  the  duties  of  the  jury.  Miss.  1  ;  People  v,  Lockport,  kc,  R.  R. 
Regina  v.  Lancaster  k  Preston  Ry.  Co.,  6  Co.,  18  Hun  (N.  Y.),  211 ;  Salem  v.  East- 
Q.  B.  759.  Upon  an  application  to  con-  em  R.  R.  Ca,  98  Mass.  481.  The  pro- 
firm  the  report  of  commissioners  appointed  ceeding  is  in  rem,  against  the  land,  and 
to  appraise  the  damages  caused  by  t^^'*  '**^  ^"^^^islature  may  specify  how  notice 
taking  of  land  for  railway  purposes,  given.    W                            Ac. 


^ 
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conditions  imposed  upon  the  corporation  hj  the  statute,  aie  com- 
plied with,  the  land-owner  is  entitled  to  possession,  and  may  obtain 

by  the  State.  It  would  be  au  anwiise  and  Co.,  65  Ga.  614.  But  we  need  look  no 
unjust  nile  to  deprive  the  owner  of  further  in  support  of  this  complainant's 
his  property  and  turn  him  over  to  an  right  to  this  injunction  against  the  re- 
action at  law  against  a  corporation  which  spondents  than  to  our  own  constitutional 
may  or  may  not  pix>ve  responsible,  and  to  provision  contained  in  art.  i.,  sec.  iii., 
a  judgment  of  uncertain  efficacy.  The  part  i.  ;  'Private  property  shall  not  be 
consequences  would  be  in  some  cases  the  taken  or  damaged  for  public  purposes, 
party  might  lose  his  estate  without  re-  without  just  and  adequate  compensation 
dress,  in  violation  of  the  inflexible  maxim  being  first  paid.*  The  framers  of  this 
upon  which  his  right  is  based.  The  land  instrument,  taught  by  the  sad  experience 
should  either  be  his  or  he  should  be  paid  of  many  whose  property  had  been  taken 
for  it.  Whenever,  therefore,  the  public  for  public  purposes,  and  who  in  vain  have 
locates  the  public  work  and  declares  the  ap-  sought  redress  in  the  courts,  owing  to  the 
propriation,  the  owner  becomes  absolutely  insolvency  of  the  companies,  threw  this 
entitled  to  the  compensation.  In  some  shield  around  every  property-holder,  that 
of  the  States  it  is  held,  '  If  a  street  is  no  one  should  take  or  appropriate  his 
legally  established  over  the  land  of  an  in-  property  for  a  public  use  until  just  and 
dividual,  he  is  entitled  to  demand  pay-  adequate  compensation  l)eing  '6rst  paid.' 
ment  for  his  damages  without  waiting  for  All  that  the  legislature  can  do  is  to  oblige 
the  street  to  be  x)pened,'  —  as  in  Pennsyl-  the  owner  to  alienate  his  possessions  for 
vania,  Maryland,  Massachusetts,  Iowa,  a  reasonable  price  for  public  use,  —  but 
lUiuois,  and  New  Hampshire,  And  if  then  the  Constitution  interposes  its  pro- 
a  railway  line  is  located  across  his  land  tective  shield  and  affixes  the  condition  that 
and  damages  are  appraised,  his  right  to  the  owner  I'eceive  first  'just  and  adequate 
payment  is  complete  before  exclusive  entry  compensation.'  We  can  see  no  other  con- 
and  occupancy.  In  the  case  of  Young  v.  struction  to  give  to  this  clear  and  plain 
McKensie,  8  Ga.  45,  Judge  Warner  says  :  requirement  of  the  fundamental  law.  We 
*  We  do  not  intend  to  sny  that  the  com-  have  neither  authority  nor  desire  to 
pany  could  not  have  entered  on  the  land  emasculate  its  clear  and  intelligent  mean- 
and  made  the  necessary  survey  and  ex-  ing  by  a  construction  which  would  be 
amination  of  the  premises  under  the  au-  hostile  to  its  justice  and  inconsistent  with 
thority  of  the  legislature,  but  we  do  intend  its  terms.  We  have  nothing  to  do  with 
to  say  that  the  company  had  no  authority  the  inconveniences  or  embarrassments  such 
to  appropriate  the  private  property  of  the  a  construction  may  entail.  It  is  one  of 
defendants  for  the  permanent  and  exclu-  the  great  bulwarks  created  for  security  to 
sive  use  of  the  company,  until  just  com-  proi)erty  against  legislative  action,  deeply 
pensation  has  first  been  made  therefor  in  imbedded  in  this  bill  of  rights,  which 
the  manner  pointed  out  by  the  charter,  the  aggrandizing  spirit  of  the  age  is  so 
See  also  3  Ga.  883.  In  the  case  of  Rome  prone  to  invade.  If  the  respondent  below 
V.  Perkins,  80  Ga.  154,  this  court  held  :  seeks  an  appeal  to  the  courts  against  what 
•The  owner  of  land  is  entitled  to  just  he  deems  to  be  an  uiyust  and  excessive 
comj>ensation  before  it  can  be  taken  for  assessment  by  the  appraisers,  let  him 
public  use.'  In  that  case  the  court  hold  abide  until  the  result  is  known,  pay  first 
impliedly  that^the  landholder  could  have  the  just  and  adequate  compensation  fi- 
enjoined  the  corporation  from  taking  his  nally  awarded,  and  then  no  constitutional 
pioperty  until  compensation  made,  or  he  barrier  will  stand  against  his  entry  and 
might  recover  by  suit  in  trespass  its  value,  occupancy  on  the  lands  for  the  purposes 
The  remedy  by  injunction  to  restrain  one  for  which  it  was  condemned."  In  Wag- 
who  seeks  to  enter  upon  and  build  U];ion  ner  v.  New  York,  Chicago,  &c.  R.  R. 
the  right  of  way  before  compensation  paid,  Co.,  88  Ohio  St.  82,  it  was  held  that  in 
is  also  recognized  by  this  court  in  the  case  proceedings  by  a  corporation  to  appropri- 
of  Gammage  v.  Geoi^  Soathem  R.  R.  ate   private   property,   there  mast  be  a 
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it  by  an  action  of  ejectment,^  or  a  court  of  equity  in  a  proper  case 
will  enjoin  the  corporation  from  continuing  in  possession.^    In  refer- 

judgment  oonfirmiog  the  verdict  of  the  on  private  property  by  the  appropriation 
jury,  before  the  corporation  is  entitled,  by  of  the  street  to  a  public  use,  —  as  a  rail- 
a  deposit  of  the  amount  of  such  verdict,  road  —  not  contemplated  when  it  was 
to  possession  of  the  property  appropriated,  opened  and  dedicated  as  a  highway  for 
An  act  authorizing  telegraph  companies  to  ordinary  travel,  is  in  no  wise  affected  by  the 
construct  their  lines  upon  the  right  of  way  question  whether  the  city  authorities  did, 
of  railroad  companies,  was  held  to  be  or  did  not  consent  to  such  appropriation, 
unconstitutional,  in  failing  to  provide  any  Southern  Pacific  R.  R.  Co.  v.  Reed,  41 
compulsory  process  to  enforce  payment  Cal.  256.  Compen$ati(m  is  only  neeesfory 
of  just  compensation  for  the  property  tD?ien  private  property  iatobe  tctken.  Thus, 
taken.  Southwestern  R.  R.  Co.  v.  as  the  lauds  lying  under  navigable  waters 
Southern,  &c.  Tel.  Co.,  46  6a.  43.  The  within  New  Jersey  belong  absolutely  to 
legislature  cannot  constitutionally  deprive  the  State.,  an  act  of  the  legislature,  author- 
an  individual  of  the  advantages  of  a  stream  izing  the  construction  of  a  bridge  over 
of  water  in  its  natural  flow  over  his  lands,  a  navigable  river,  gives  authority  to  ap- 
or  create  an  easement  in  his  land  of  the  propriate  the  lands  under  water,  belong- 
right  to  overflow,  —  as  by  letting  a  cor-  ing  to  the  State,  without  compensation, 
poration  erect  a  wing-dam  causing  back  When  the  State  authorizes  a  corporation 
flowago,  etc., — without  providing  com-  or  an  individual  to  build  roads  or  bridges 
pensation  for  the  injury.  Trenton  Water-  upon  its  own  property,  iliasmuch  as  the 
Power  Co.  v.  Bafi',  86  N.  J.  L.  335.  The  duty  to  be  performed  is  that  of  the  sove- 
right  to  use  the  water  of  a  stream  is  prop-  reign  delegated  to  a  citizen,  the  right  to 
erty,  as  much  under  protection  of  the  proceed  without  compensation  is  implied, 
constitution  as  is  the  land  on  which  it  Pennsylvania  R.  R.  Co.  v.  New  York,  &c. 
flows;  and  a  provision  of  a  corporate  R.  R.  Co.,  23  N.  J.  Eq.  157.  So,  the 
charter,  giving  the  corporation  power  to  legislature  may  authorize  the  construction 
take  such  water  for  manufacturing  pur-  of  a  public  work  which  will  interfere 
poses,  without  compensation  to  others  with  the  enjoyment  of  a  public  right 
who  are  already  using  it  for  similar  pur-  of  navigation,  without  providing  for  com- 
poses, is  unconstitutional.  Harding  v.  pensation  for  the  injury.  Sugar  Refining 
Stamford  Water  Co.,  41  Conn.  87.  The  Co.  v.  Mayor,  &c.  of  Jersey  City,  26  N.  J. 
right  to  compensation  for  injuries  inflicted  £q.  247.    The  owner  of  land,  who  stands 


1  Graham  v.  Columbus,  kc  R.  R.  Co.,         *  Evans  v,  Missouri,  &c.  R.  R.  Co.,  64 

27  Ind.  260  ;  Cox  v.  Louisville,  Ac.  R.  R.  Mo.  453  ;  Browning  v.  Camden,  &c.  R.  R. 

Co.,  48  id.  178  ;  Daniels  v.  Chicago,  &c.  Co.,  4  N.  J.  Eq.  47  ;  Penrice  v.  Wallis,  37 

R  R.  Co.,  41  Iowa,  63  ;  Pearson  «.  John-  Miss.  172  ;  White  v.  Nashville,  &c.  R.  R. 

son,  54  Miss.  259;  Levering  v.  Philadel-  Co.,    7    Heisk.   (Tenn.)  518;    Morris  & 

phia,  &e.  R.  R.  Co.,  8  W.  &  S.  (Penn.)  Essex  R.  R.  Co.  v.  Hudson  Tunnel  R  R. 

459  ;  St.  Joseph,  &&  R.  R.  Co.  v.  Callen-  Co.,  25  N.  J.  Eq.  384  ;  Sidener  v.  Norris- 

dar,   18  Kan.   496;  McClinton  v,  Pitts-  town,  &c.  T.  Co.,  23  Ind.  623;  Heiider- 

hnrgh,  Ac.  R.  R.  Co.,  66  Penn.  St.  404  ;  son  v.  N.  Y.  Central  R.  R.  Co.,  78  N.  Y. 

Wilmington,  Ac.  R  R.  Co.  v.  High,  89  Penn.  423  ;  Richards  v.  Des  Moines  Valley  R.  R. 

St.282;Chicago,&c.R.R.  Co.  {^.Hopkins,  Co.,   18  Iowa,  259;  New  Central  Co.  «. 

90  IlL  316  ;  Smith  v.  Chicago,  &c.  R.  R.  George's  Creek  Coal  &  Iron  Co.,  37  Md. 

Co.,  67  id.  191  ;  Con*»er«.  Burlington,  &c.  857  ;  Diedrich    v.    Northwestern    Union 

B.  R.  Co.,  41  Iowa,  419 ;  Carpenters.  St.  R.  R.  Co.,  33  Wis.  219  ;  Norristown,  Ac. 

Louis,  R.  R  Co.,  24  N.  Y.  655  ;  Barring-  T.  Co.  v,  Burket,  26  Ind.   53  ;  Northern 

ton  V.  St.  Paul,  Ac  R  R.  Co.,  17  Minn.  Pacific  R.  R.  Co.  v.  Burlington,  Ac.  R.  R 

215  ;  Halbert  v.  St  Louis,  Ac.  R  R.  Co.,  Co.,  2  McCrary  (U.  S.  C.  C),  203. 
45  Iowa,  23. 
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or  their  report  will  be  invalid ;  ^  but  having  met  as  required  in  the 
order,  they  may  adjourn  from  day  to  day  until  their  investigation  is 
completed,  and  may  adjourn  to  a  different  place  from  that  named  in 
the  order.2  "  An  adjournment  publicly  announced,"  says  Pardee,  J.^ 
in  the  case  last  cited,  "is  the  easiest  and  most  common  mode  of 
securing  the  attendance  of  parties ;  a  written  notice  signed  by  the 
committee  and  served  upon  every  person  interested  involves  much 
more  labor,  but  it  is  equally  effective.  .  .  .  The  committee,  having 
opened  the  trial  at  the  place  specified  in  the  commission  from  the 
court,  had  power  to  continue  it  to  another  place,  giving  due  notice 
of  the  change,  and  being  responsible  to  the  court  for  their  action  in 
this  respect." 

The  majority  of  the  commissioners  or  viewers  control,  and  may 
make  the  award,  but  they  must  all  be  notified  and  attend  the  meet- 
ings.^ If  the  statute  provides  for  a  jury  to  assess  the  damages,  if 
the  parties  agree  upon  commissioners  to  act  in  place  of  the  jury,  it 
is  held  that  all  must  concur;*  although  this  would  doubtless  be 
otherwise  where  the  statute  provides  that  a  majority  of  the  jurors 
shall  prevail.  If  there  is  a  vacancy  in  the  board,  the  board  cannot 
act  until  the  vacancy  is  filled.*^  The  report  is  subject  to  acceptance 
or  rejection  by  the  court  for  cause,  and  the  same  causes  will  operate 
to  sustain  or  reject  the  report,  which  would  operate  to  sustain  or  set 
aside  the  verdict  of  a  jury.®    They  act  judicially,  and  proceedings 

1  State  V,  Scott,  9  N.  J.  L.  17  ;  Roberts  defendant."  The  law  required  the  judg- 
r.  Williams,  13  Ark.  356.  ment  for  the  defendant  entered  in  such 

2  Goodwin  «.  Wethersfield,  43  Conn,  case  to  be  one  Testing  the  title  in  the 
437.  company,  but  the  clerk,  in  writing  up  the 

*  Virginia  R.  R.  Co.  v,  Lovejoy,  8  order,  by  mistake  made  it  to  read,  "  that 
Nev.  100 ;  Christy  v.  Newton,  60  Barb,  plaintiff  take  nothing  by  his  action,  and 
(N.  Y.)  332 ;  Griscom  v.  Gilmore,  16  that  defendant  recover  his  costs."  It  was 
N.  J.  L.  105  ;  Young  v,  Buckingham,  5  held  that  the  entry  might  be  corrected 
Ohio,  485  ;  Board  of  Commissioners  v.  nunc  pro  tunc  at  a  subsequent  term.  Lex- 
I>ansing,  45  N.  Y.  19 ;  People  v.  Hynds,  ington  &  St.  Louis  R.  R.  Co.  v.  Mocklx»e, 
80  N.  Y.  476.  63  Mo.  348.     A  finding  by  the  jury  that 

*  McClellan  v.  Commissioners,  21  Me.  they  "did  ascertain  and  determine  that  it 
390.  was  necessary  for  said  company  to  take 

*  Wentworth  v.  Farmington,  49  N.  H.  said  real  estate  for  public  use,  to  wit,  for 
128.  the  purpose  of  the  company's  incorporation 

»  Hannibal  Bridge  v.  Schaubacher,  49  as  and  for  right  of  way,"  is  a  sufficient 

Mo.  455 ;  St.  Louis  R.  R.  Co.  v.  Almeroth,  finding  that  the  land  was  necessary  and 

62  Mo.   343 ;   Matter  of  N.   Y.   Central  requisite  for  the  public  use.     East  Sag- 

R.  R.  Co.,  64  N.  Y.  60.     In  proceedings  inaw  &  St.  Clair  R.  R.  Co.  v.  Benham,  28 

to  set  aside  the  report  of  commissioners  Mich.  469.     The  report  of  the  coramis- 

condemning  lands  for  railroad  purposes,  sioners  as  to  the  amount  of  damages  is 

the  entry  upon  the  judge's  docket  was,  prima  faeie  correct     Crawford  v.  Valley 

"Objections  oyerruled  and  judgment  for  R.  R.  Co.,  25  Grattan  (Va.),  467.    It  is 
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before  them  are  treated  as  being  a  civil  action.^     Objections  of  any 
kind  should  be  made  before  them,  and  unless  so  made,  will  not  be 

not  necessary  that  the  ac^adicatioii  of  ing.  Pueblo  &  Arkansas  Valley  B.  R. 
county  commissioners  upon  the  subject-  Co.  v.  Riidd,  5  Col.  270.  For  a  corn- 
matter  of  a  petition  presented  by  a  person  plete  appropriation  of  real  proi)erty,  com- 
whose  land  has  been  taken  for  a  railway  pensation  ^ould  be  given  in  a  single 
location  should  be  annexed  to  or  made  a  proceeding ;  but  for  a  temporary  taking, 
part  of  the  warrant  for  a  jury  subsequently  successive  actions  for  damage.«i  may  be 
issued  by  the  commissioners,  if  a  copy  of  maintained .  Lehigh  Valley  R  R.  Co.  v. 
the  original  petition  is  incorporated  with  McFarlan,  43  N.  J.  L.  605.  In  proceed- 
the  warrant.  Childs  v.  New  Haven  &  ings  to  appropriate  private  pi*operty,  there 
Northampton  Co.,  133  Mass.  253.  As-  must  be  a  judgment  confirming  the  ver- 
sessoTS  appointed  to  assess  damages  to  diet  of  the  jury  before  the  corporation  is 
property  caused  by  the  building  of  a  rail-  entitled  by  a  deposit  of  the  amount  of 
way  most  find  the  value  of  the  land  taken,  such  verdict  to  possession  of  the  property 
A  report  containing  a  lumping  charge  of  appropriated.  Wagner  v.  R.  R.  Co.,  38 
all  the  iignry  done  will  be  set  aside.  The  Ohio  St.  32.  County  commissioners  have 
court  will  not  refer  a  rejiort  back  to  view-  no  right  to  amend  their  record  on  a  peti- 
ers  for  correction  when  their  previous  one  tion  for  land  damages  by  inserting,  as 
seems  partial  Poffenbeiger  v.  Susque-  parties,  names  not  embraced  in  the  peti- 
hauna  R.  R.  Co.,  1  Pearson  (Penn.),  45.  tion.  Littlefield  v,  Boston  &  Maine  R.  R. 
Under  a  proper  construction  of  the  statute  Co.,  65  Me.  248.  While  a  judgment 
directing  the  appointment  of  three  com  mis-  against  a  railway  company  for  the  taking 
sioners  of  appraisal,  the  report  of  the  com-  of  land  on  which  its  road  was  built  re- 
missioners  is  not  rendered  nugatory  by  the  mained  unpaid,  a  mortgage  of  the  road 
fact  that  only  two  of  them  acted  and  signed  with  all  the  property  and  franchises  of  the 
the  report.  Such  a  report  is  sufficient  to  company  was  foreclosed,  and  the  pur- 
authorize  the  court  to  render  a  judgment  chasers  organized  under  the  statute  a  new 
upon  it  vesting  the  title  to  the  land  in  the  company,  which,  with  knowledge  of  the 
company.  Quayle  v,  Missouri  k  Texas  facts,  continued  to  operate  its  road  over 
R.  R.  Co.,  63  Mo.  465.  In  New  York,  a  said  land.  It  was  held  that  equity  will 
second  award  of  the  commissioners  is  con-  restrain  the  company  from  further  main- 
elusive  upon  the  question  of  the  amount  taining  and  operating  the  road  over  the 
of  damages.  Prospect  Park  k  Coney  land,  except  upon  payment  of  the  judg- 
Island  R.  R.  Co.,  in  re,  27  Hun  (N.  Y.),  ment  against  the  old  company.  The  facts 
184.  And  in  Maine,  where  a  second  as-  that  the  judgment  against  the  old  com- 
sessment  of  damages  is  made,  the  court  pany  was  obtained  two  yeare  before  the 
must  render  judgment  for  the  full  amount  foreclosure  sale,  and  that  the  road  had 
found  by  the  commissioners.  If  money  been  operated  over  the  land  during  that 
has  been  paid  into  court  upon  a  former  time,  and  that  no  further  steps  were  taken 
assessment,  which  has  since  been  set  aside  by  suit  to  enforce  payment  of  the  dam- 
at  the  instance  of  the  land-owner,  it  can-  ages  until  the  new  company  had  been  oc- 
not  be  treated  as  a  payment  or  allowed  as  cupying  the  land  for  thirteen  years,  do 
a  credit  on  the  judgment  Provolt  v,  not  constitute  a  waiver  of  the  owner's 
Chicago,  Rock  Island,  &  Pacific  R.  R.  Co.,  right  to  compensation.  Oilman  v,  She- 
69  Mo.  638.  Where  there  is  a  failure  to  boygan  &  Fond  du  Lac  R.  R.  Co.,  40 
comply  by  the  commissioners  with  the  Wis.  658.  In  another  case  the  complaint, 
requirements  of  the  act  to  provide  for  the  in  substance,  that  plaintiflT,  in  1859,  ob- 
exercise  of  the  right  of  eminent  domain,  tained  judgment  against  the  8.  &  M. 
the  court  op  judge  may  set  aside  the  re-  R,  R.  Co.,  for  damages  for  land  taken  by 
port,  OP  re-submit  and  direct  a  further  find-  it  for  its  road  ;  that  in  1861  the  property 


»  Albany,  ftc  R.  R.  Co.  ».  Lansing,  16  Barb.  (N.  Y.)  68. 
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entertained  by  the  court  on  appeal.^    Their  action  must  be  free  from 

partiality  or  bias,  and  their  report  will  be  set  aside  if  it  is  shown  to 

and  franchises  of  that  company  were  sold  appeal,  nor  by  moying  the  court  to  dis- 
under  a  mortgage;  that  the  purchasers  miss  the  appeal  for  such  want  of  jurisdic- 
took  with  notice  of  the  existence  and  non-  tlon.  Klein  v.  St.  Paul,  Minnt^polis,  & 
payment  of  said  judgment;  that  they  Manitoba  R.  R.  C!o.,  80  Minn.  451.  And 
subsequently  organized  into  a  new  com-  notice  of  an  appeal  by  the  owner  of  the 
pany,  which  is  o|)ei'ating  the  road  built  by  laud  from  the  decision  of  the  commission- 
said  S.  &  M.  Co.  f  claiming  to  own  the  ers  served  upon  the  attorney  of  the  rail- 
same  and  its  appurtenances  ;  that,  in  con-  road  company  is  insufficient.  Hartman  v. 
tinuation  of  the  appropriation  of  plaintiff's  Belleville  &  O'Fallon  R.  R.  Co.,  64  111. 
said  land  made  by  the  last-named  com-  24.  Where  land  has  been  taken  and  a 
pauy,  defendant,  the  new  company,  en-  question  is  pending  in  a  court  of  law  aa 
tered  upon  the  same,  and  now  holds,  and  to  the  amount  of  compensation  to  which 
ever  since  1861  has  held,  it  to  its  own  the  land-owner  is  entitled,  he  will  be 
exclusive  use  and  benefit,  without  plain-  protected  in  his  constitutional  right  to 
tiff's  consent ;  that  plaintiff's  judgment  is  possession  of  his  property  until  his  com- 
a  valid  subsisting  one,  wholly  unpaid  ;  and  pensation  be  ascertained  and  paid  or  ten- 
that  the  S.  &  M.  Co.,  ever  since  the  mort-  dered  to  him  ;  and  the  company  in  whose 
gage  sale,  has  been  insolvent,  and  has  no  favor  the  condemnation  is  made  will  not 
existence  in  fact,  but  has  been  mei^ged  in  be  permitted  to  take  possession  of  the 
the  defendant.  It  was  held  that  plaintiff  land  on  tendering  so  much  of  the  corn- 
has  probably  a  remedy  in  equity  to  compel  pensation  as  Is  not  in  dispute,  but  will 
the  defendant  to  make  compensation  for  be  restrained  from  so  doing.  To  secure 
the  land,  or  stop  running  cars  over  it;  but  the  land-owner  in  his  constitutional  right, 
that  the  defendant  is  not  liable  in  thb  and  at  the  same  time  to  spare  the  corn- 
action,  at  law,  for  a  debt  upon  the  judg-  pany  unnecessary  delay,  the  court  will,  on 
ment.  Gilman  v.  Sheboygan  &  Fond  du  the  latter  paying  the  land-owner  so  much 
Lac  R.  R.  Co.,  37  Wis.,  317.  of  the  compensation  as  is  undisputed,  and 
^  Matter  of  Clear  Lake  Water  Co.,  48  the  costs  of  the  suit  in  this  court,  and 
Cal.  586  ;  Grand  Junction  R.  R.  Co.  v.  paying  into  court  an  amount  sufficient  to 
Middlesex  Comm'rs,  14  Gray  (Mass.),  cover  the  disputed  claim,  to  the  end  that 
658  ;  Charles  River  R.  R.  Co.  v.  County  the  land-owner  may  have  the  same  if  ad- 
Comm'rs,  7  id.  389  ;  Eaton  v.  Franung-  judged  by  the  court  of  law  to  be  entitled 
ham,  6  Cush.  (Mass.)  245.  The  want  thereto,  permit  the  company  to  take  pos- 
of  publication  of  notice  to  parties  inter-  session  of  the  land.  Metier  v.  Easton  & 
ested  cannot  be  insisted  upon  on  appeal  Amboy  R.  R.  Co.,  25  N.  J.  Eq.  214.  The 
where  all  concerned  have  voluntarily  ap-  reversal  of  a  judgment  on  appeal  of  the 
peared  in  the  cause.  East  Saginaw  &  St  land -owner  will  not  entitle  him  to  bring 
Clair  R.  R.  Co.  v.  Ben  ham,  28  Mich,  an  action  of  ejectment  for  possession.  He 
459.  Where  an  appeal  is  required  to  be  should  have  the  cause  redocketed  for  an- 
roade  by  filing  a  notice  of  appeal  with  the  other  trial  as  to  the  amount  of  damages, 
clerk  of  the  district  couit  within  thirty  St.  Louis,  Alton  &  Terre  Haute  R.  R.  Co. 
days  after  the  award  is  filed,  and  the  ap-  v.  Karnes,  101  III.  402.  No  appeal  lies 
pellant  failed  to  perfect  her  appeal  in  that  from  an  order  of  the  court  confirming  an 
manner,  but  made  service  of  notice  upon  inquisition  condemning  lands  for  the  con- 
defendant.  It  was  held  that  the  court  struction  of  a  railroad  unless  the  court 
acquired  no  jurisdiction  of  the  case.  The  exceeds  its  jurisdiction  in  passing  such 
defect  was  not  cured  so  as  to  give  the  order.  George's  Creek  Coal  Co.  v.  New 
court  jurisdiction  by  the  action  of  the  Central  Coal  Co.,  40  Md.  425  ;  Cumber- 
company  in  executing  and  filing  a  bond  land  A  Penn.  R.  R.  Co.  v.  Penn.  R.  R. 
immediately  after  the  service  of  the  no-  Co.,  57  id.  267 ;  Brown  v.  Philadelphia, 
tice,  conditioned  to  pay  apyiellant  what-  Wilmington,  &  Baltimore  R.  R.  Co.,  58 
ever  sum  might  be  awaitled  her  npon  mch  id.  689.    In  proceedings  nnder  the  stat- 
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be  prejudiced,  or  tainted  with  any  improper  elements  or  influences  ;^ 
or  if  it  is  based  on  improper  evidence  or  erroneous  principles ;  or  if 

ttte,   where  the  commissioners  have  filed  Kankakee  &  Illinois  R.  R.  Co.  v,  Chester, 

with  the  clerk  their  certificate  of  "ascer-  62  III.  235.     The  only  remedy  to  redress 

tainment  and  assessment,"  and  the  court  a  mistake  in  the  amount  of  damages  as- 

or  judge  has  denied  the  motion  of  the  sessed  by  viewers  is  by  ap|ieal  and  trial  by 

petitioner  or  respondent  to  vacate  or  set  jury ;  the  court  ^ill  not  pass  upon  this 

aside  the  same,  there  is  such  a  final  deter-  question  on  exceptions  to  the  report  of 

mination  as  will  authorize  a  writ  of  error  viewers.      The  appeal  should  be  in  the 

or   an  appeal.      Denver  &  New   Orleans  same  form  as  that  from  tlie  awaixl  of  arbi- 

R.  R.    Co.  V.   Jackson,   6  ( Jol.   840.     In  trators.     Seal  t^.  Northern  Centml  R.  R. 

Wisconsin  an  order  of  the  Circuit  Court  Co.,  1  Pearson  (Pa.),  108.     On  an  appeal 

condemning  land  for  the  use  of  a  railway  from  an  assessment  of  damages  at  any  time 

company  is  held  to  be  a  final  order  affect-  pending  a  motion  to  strike  out  exceptions 

ing  a  subfltantial  right  in  a  special  pro-  to  the  asses.sment,  the  exceptions  may  be 

ceeding,   and  is  appealable.      Wisconsin  amended  by   the  filing  of  an  additional 

Central  R.  R.  Ca  v.  Cornell  University,  exception  pi-esenting  a  question  proper  to 

49  W'is.  162.   And  the  railway  company  as  be  tried  on  such  appeal  as  the  question  of 

well  as  the  land-owner  has  the  right  of  the  inadequacy  of  the  damages  assessed, 

appeal  to  the  Circuit  Court  from  the  award  Pittsburgh,  Fort  Wayne,  &  Chicago  R.  R. 

of  commissioners.      Lee  v.  Northwestern  Co.  v.  Swinney,  59  Ind.  100  ;  Swinney  v. 

Union  R.  R.  Co.,  33  Wis.  222.     When  an  Fort  Wayne,  Muncie  &  Cincinuati  R.  R. 

ap|ieal  is  taken  by  the  petitioner  from  an  Co.,   id.    205.     One  of  the  claimants  in 

order  of  the  court  confirming  the  report  of  whose  favor  the  award  of  damages  was 

commissioners,  if  there  is  more  than  one  made  by  the  commissioners  was  a  married 

tract  of  land,  the  order  may  be  reversed  as  woman.     Her  Iiu.sband  joined  in  taking 

to  one  of  the  tracts  and  aflinned  as  to  an-  an  appeal  from  tlie  award.    Upon  the  trial 

other.      Stockton   &  Copfieropolis   R.  R.  of  the  appeal  allber  claimants  had  rested 

Ca  V,  Galgiani,  %9  Cel.  139.     In  a  pro-  their   case,  a  motion   was  made  to  dis- 

ceeding  to  condemn  a  strip  of  land  for  a  miss  the  appeal  because  of  such  joinder  of 

right  of  way  through  a  farm,  consisting  of  her  husband,  and  was  denied.    It  was  held 

several  tracts,   both  parties  on  the  trial  not  error.    Wilkin  r.  St.  Paul,  Stillwater, 

treated  the  farm  as  a  single  tract,  in  their  &  Taylor's  Falls  R.  R  Co.,  22  Minn.  177. 

examination  of  witnesses  and  instructions.  Where   on   appeal   the   damages  are    in- 

and  the  jury  fixed  the  compensation  and  creased  but  not  paid,  the  land-owner  is 

the  owner  8  damages  as  upon  one  tract,  entitled  to  recover  back  possession,   but 

Upon  appeal   the  company  for  the  first  the  deposit  of  the  original  award  entitles 

time  objected  that  the  finding  shonld  have  the  company  to  possession  until  the  deter- 

applied  to  each  tract  separately  ;  it  was  mination  of  the  appeal.      Lake  Erie  & 

held  that  the  objection  could  not  be  urged  Western  R.  R   Co.   v.   Kinsey,    87  Ind. 

for  the  first  time  in  the  appellate  court.  514.     As  a  general  rule,  on  appeal  interest 


1  Thompson  v.  Conway,  58  N.  H.  622  ;  Newport  Highway,  48  N.  H  438.  But 
Pennsylvania  R.  R  Co.  v,  Lntheran  Con-  entertaining  them  at  the  house  of  one  of 
gregation,  53  Penn.  St.  445.  Conversing  the  parties  where  there  is  no  hotel  near, 
with  one  of  the  parties  relative  to  the  has  been  held  not  to  be  sufficient  ground 
damages,  where  the  other  is  not  present,  therefor.  Beardsley  v,  Washington,  39 
—  Peavy  r.  Wolfboro,  87  N.  H.  286,  — if  Conn.  265  ;  State  v.  Justices,  24  N.  J.  L. 
the  report  is  in  that  party's  favor,  is  good  413  ;  State  v.  Bergen,  24  id.  342  ;  Cole- 
ground  for  setting  it  aside.  Goodwin  v,  man  v.  Moody,  4  H.  &  M.  (Va.)  1.  But 
Wethersfield,  43  Conn.  437.  It  has  been  such  a  course  is  reprehensible  and  ought 
held  that  treating  the  commisdoners  to  not  to  be  tolerated.  Matter  of  Magnolia 
liquor  invalidates  the  report.    Agno  v.  St.,  8  Phila.  (Penn.)  468. 
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the  commissioners  are  shown  to  have  acted  improperly ;  but  not  for 
technical  errors,  or  because  the  damages  assessed  are  more  or  less 
than  some  other  persons  may  have  thought  they  ought  to  be.^    Even 

on  the  damages  should  be  allowed.     War-  though  not  so  stated  in  the  record.  Chesa- 
ren  v.  St.  Paul  &  Pacific  R.  R.  Co.,  21  peake  &  Ohio  R.  R.  Co.  v.  Patton,  9  W. 
Miim.   424.     And  on  a  verdict  on  appeal  Va.  648.     Where,  in  the  condemnation  of 
it  is  competent  for  the  district  court  on  land  for  railroad  purposes,  the  award  of 
motion  to  allow  interest  from  the  filing  of  damages  was  made  to  the  owner  and  mort- 
the  award  to  the  time  of  the  entry  of  judg-  gagee  jointly  on  proper  notice  to  both  par- 
men  t  thereon,  and  to  include  the  same  in  ties,  the  owner  may  prosecute  an  appeal 
the  judgment.     Whitacre  v.  St.  Paul  &  therefrom  without  uniting  the  mortgagee 
Sioux  City  R.  R.  Co.,  24  Minn.  811.  And  as  a  party  to  such  appeal.     Lance  v.  Chi- 
if  the  company  is  also  an  appellant,  inter-  cago,  Milwaukee,  &St.  Paul  R.  R.  Co.,  57 
est  should  be  allowed..   By  its  appeal  the  la.  636.     The  court  may  in  its  discretion 
award  of  the  commissioners  is  superseded,  set  aside  a  verdict  of  a  sheriff's  jury,  where 
and  the  power  of  the  owner  to  enforce  pay-  questions  of  law  ai*e  reserved  at  the  trial, 
nient  of  his  compensation   is   suspended  and  fail  to  be  certified  to  the  court  by 
until  the  issue  is  tried.     Metier  v.  Eastou  reason  of  the  death  of  the  officer  presiding 
&  Amboy  R.  R.  Co.,  87  N.  J.  L.  222.  at  the  trial,  and  without  any  fault  of  the 
And  even  where  on  ap^)eal  the  allowance  party  requesting  such  questions  to  be  cer- 
of  damages  is  reduced,  the  land-owner  is  tified ;  and  no  exception  lies  to  an  order 
not  entitled  to  interest.     Reisner  v.  Union  made  in  the  exercise  of  this  discretion. 
Depot  Co.,  27  Kans.  382.     The  proceed-  But  where  a  judge  does  not  exercise  his 
ings  will  not  be  reversed  for  a  mere  in'eg-  discretion,  and  rules  as  matter  of  law  upon 
ularity.     Louisville,  New  Albany  k  Chi-  the  evidence,  that  a  party  is  entitled  to  a 
cago  R.  R.  Co.  V.   Wunderlick,   81  lud.  new  trial,  his  ruling  may  be  revised  on  a 
175.     An  issue  was  framed  and  submitted  bill  of  exceptions.     Wamesit  Power  Co. 
to  a  jury  in  words,  '*  how  much  compensa-  v.  Lowell  &  Andover  R.  R.  Co.,  130  Mass. 
tion  is  the  appellant  entitled  to  for  the  455.    An  appeal  from  an  award  of  damages 
right  of  way  through  his  lands  ? "    It  was  for  right  of  way  by  the  sherifl^s  jury  may 
held  that  the  submission  was  sufficiently  be  taken  by  serving  the  opposite  party  or 
si>ecific  to  justify  the  jury  in  accordance  his  attorney  ;  and  it  is  not  essential  that 
with  the  terms  of  the  statute  in  estimat-  service  be  also  made  upon  the  sheriff,  nor 
ing  not  only  the  value  of  the  land  taken,  is  it  requisite  that  the  report  of  the  jury 
but  also  such  special  damage  as  the  con-  be  filed  in  the  appellate  court.     The  no- 
struction  of   the  road  through  his  land  tice    of   appeal    constitutes    presumptive 
would  cause  to  the  land-owner.     Bowen  evidence  that    an    assessment    has    been 
V,  Atlantic,  &c.  R.  R.  Co.,  17  S.  C.  574.  made.      Hahn  v.  Chicago,  Omaha  &  St. 
An  appeal  taken  by  the  railway  company  Joseph  R.  R.  Co.,  43  Iowa,  333.     Notice 
from   an  award  of  commissioners  brings  of  an  appeal  from  the  award  of  commis- 
before  the  district  court  the  propriety  of  sioners  need  not  be  served  upoti  the  op- 
an  increase  as  well  as  a  decrease  of  the  posite  party.    Weyer  v.  Milwaukee  &  Lake 
damages  awarded.     St.  Paul  &  Sioux  City  Winnebago  R.  R.  Co.,  57  Wis.  829. 
R.  R.   Co.   V,    Murphy,    19    Minn.    500.  *  Peari  Street  Case,  19  Wend.  (N.  Y.) 
Where  the  verdict  of  a  jury  on  an  appeal  651  ;    California    Pacific    R.   R.    Co.    v. 
finds  that  the  land  fias  been  taken  by  the  Frisbee,  41  Cal.   356  ;  New  York  Central 
company ^  and  not  merely  that  it  is  pro-  R.  R.  Co.,  in  r«,  15  Hun  (N.  Y.),  63  : 
posed  to  be  taken,  it  is  proj)er  to  award  affirmed,  64  N.  Y.  60,     In  this  case,  upon 
execution  on  the  .  judgment.      Peoria  &  the  hearing  before  the  commissioners,  cer- 
Rock  Island  R.  R.  Co.  v.  Mitchell,  74  111.  tain  evidence  offered  by  the  owner  was 
394.     Where  the  statute  requires  the  jury  excluded.     He  complained  that  such  ex- 
to  l)e  freeholders  the  appellate  court  will  elusion  was  error,  and  that  for  that  reason 
presume  that  they  were  all  so  qualified,  the  award  ought  to  be  vacated.    He  of- 
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ill  jurisdictions  where  the  commissioners,  etc.,  are  held  not  to  be  con- 
fined to  strictly  legal  evidence,  the  report  will  be  set  aside,  if  it 

fered  to  prove  before  the  commissioners  commissioDers  shall  not  make  any  allow- 
that  between  the  hours  of  five  in  the  ance  or  deduction  on  account  of  any  real 
morning  and  nine  at  night  one  hundred  or  supposed  benefits  which  the  parties  in- 
and  twenty  trains  pass  over  the  new  track  terested  may  derive  from  the  construction 
up,  as  had  been  ascertained  by  actual  of  the  proposed  railroad,  or  the  construe- 
count  since  a  former  meeting  of  the  com-  tion  of  the  proposed  improvements  con> 
missioners,  and  that  a  proportionate  niim-  nected  with  such  road,  by  which  such  real 
ber  of  cars  pass  up  and  over  such  new  estate  may  be  taken.'  The  question  as  to 
track  between  the  hours  of  nine  at  night  what  construction  ought  to  be  put  upon 
and  five  in  the  morning ;  that  the  cars  this  statute  has  been  frequently  before  the 
are  heavily  loaded  and  cause  great  and  in-  court,  and  while  it  can  be  hardly  main- 
jurious  jar  to  the  walls  of  such  building,  tained  that  any  of  the  cases  upon  the  facts 
This  evidence  was  objected  to  by  {>etition-  existing  in  the  partic^ular  case  were  erro- 
ers  and  excluded.  The  owner  also  offered  neously  decided,  there  is  appareutly  some 
to  prove  that  since  the  laying  of  the  new  conflict  of  decision  in  reference  to  the 
track  his  building  standing  on  a  lot  of  principles  declared  by  which  the  commis- 
which  a  portion  of  the  street  taken  for  the  sioners  should  be  governed.  In  Rood  v. 
new  tracks  is  a  part  has  been  seriously  in-  N.  Y.  k  £.  R.  K.  Co.,  18  Barb.  (N.  Y.) 
jored  by  the  jarring  caused  by  the  trains,  80,  it  was  held  that  if  a  party  conveyed 
to  such  an  extent  as  to  shake  down  the  his  land  to  a  railroad  comi)any  for  the 
walls  and  partitions,  and  cause  the  stair-  roadway,  he  cannot  afterwards  recover  for 
way  to  be  rebuilt,  and  that  the  injury  damages  caused  by  fire  by  operating  the 
caused  by  the  use  of  said  tracks  damages  road,  whero  no  negligence  is  proved,  be- 
the  building  in  question  so  as  to  make  an  cause  of  the  presumption  that  the  parties 
expense  of  $1,000  a  year  necessary  to  keep  had  that  risk  in  view  when  the  sale  was 
it  in  repair.  This  evidence  was  objected  made,  and  that  part  of  the  consideration 
to  by  petitioners  and  excluded.  The  paid  was  intended  to  cover  that  ri^k  ;  and 
owner  offered  to  prove  that  that  portion  it  has  been  held  by  the  court  that  the  rule 
of  his  lot  not  proposed  to  be  taken  has  is  the  same  in  a  case  where  the  title  of  the 
been  depreciated  in  value  by  the  noise,  railroad  company  is  acquired  by  an  ap- 
smoke,  and  increased  danger,  and  by  the  praiaal ;  that  such  appraisal  and  payment 
jarring  caused  by  the  running  of  the  heavy  of  the  sum  awarded  would  give  as  com- 
tndns  on  the  new  tracks.  This  evidence  plete  a  title  to  the  railroad  company,  and 
was  also  excluded  by  the  commissioners,  the  right  to  use  it  be  as  extensive  as  it  is 
The  owner  also  offered  to  prove  that  the  when  derived  by  a  conveyance  from  the 
residue  of  his  lot  not  taken  is  depreciated  owner,  and  the  presumption  be  equally 
in  value  by  the  noise,  smoke,  and  increased  strong  that  all  such  risks  had  been  in- 
danger  caused  by  the  running  of  trains  eluded  in  the  appraisement.  C.  &  N. 
over  the  new  track,  and  would  be  so  de-  R.  R.  Co.  v.  Payne,  16  Barb.  (N.  Y.) 
predated.  This  evidence  was  also  ex-  273 ;  Matter  of  Utic^  &c.  R.  R.  Co.,  56 
eluded.  Said  Tappan,  J.  :  "  Under  the  id.  464  ;  Matter  of  Prospect  Park  &  Coney 
law  defining  the  rule  to  govern  the  com-  Island  R.  R.  Co.,  13  Hun  (N.  Y.),  347. 
missioners  and  the  decisions  of  the  court  The  last  case  of  appeal  from  such  an  ap- 
construing  the  same,  was  the  evidence  of-  praisement  to  which  our  attention  has 
fered  competent,  and  ought  it  to  have  been  called,  is  that  of  the  Matter  of  Pros- 
been  received  i  Section  16  provides  that  pect  Park,  &c.  R.  R.  Co.,  ante^ — Gilbert, 
the  commissioners  are  'to  cueertain  and  J.,  delivered  the  unanimous  opinion  of  the 
determine  the  compensation  which  ought  court  at  General  Term,  in  which  the  rule 
jutUy  to  he  made  by  the  company  to  the  of  damages  is  laid  down  in  the  following 
owners  or  persons  interested  in  the  real  language  :  '  The  true  inquiry  is,  what 
estate  appraised  by  them  ;  and  in  fixing  was  the  whole  property  from  which  the 
the  amount  of   said  compensation   said  railroad  was  severed  fairly  worth  in  the 
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appears  that  injustice  has  been  done  by  the  admission  of  improper 
evidence.  But,  as  they  view  the  premises,  and  are  presumed  to 
form  their  opinion  largely  from  their  own  observation  of  the  situa- 
tion of  the  premises,  it  requires  strong  evidence  of  prejudice  to  a 
j^arty's  interest  tliereby,  to  induce  the  courts  to  set  aside  their  report 
bt^cause  of  the  admission  of  evidence  not  strictly  admissible.^  But 
unless  the  commissioners,  viewers,  or  jury,  who  view  the  premises, 
an?  to  1)0  governed  by  tlie  evidence  in  making  up  their  award  or 
voixlict,  it  would  seem  to  be  wholly  useless  to  present  it,  and  it 
would  sooni  to  be  the  better  rule  that  the  award  or  verdict  must  be 
ba^nl  upon  the  evidence,  as  explained  and  applied  by  their  view  of 
tho  pnMwises.^    The  object  of  a  view  of  the  premises  is  not  necessa- 

wAi-kot  More  the  taking,  and  what  waa  ter  in  the  Matter  of  the  U.  R.  R.  Co., 
it?'  vahw*  witli  the  railroad  upon  the  land  66  Barb.  (N.  Y.)  456,  and  his  reasons  for 
t^Von  f '  This  is  substantially  the  opinion  this  construction  of  the  law  are  so  cogent 
fiiwn  by  this  court  at  General  Term  in  and  conyincing  that  we  do  not  deem  it 
tb<»  Mrtttor  of  the  Utica  R.  R.  Co.,  56  necessary  to  pursue  the  subject  further." 
}^A\\\  (N.  Y.)  456  ;  and  the  court  there  The  report  was  set  aside.  Walker  v.  Bos- 
s»j\v  thrti  iWfrything  that  will  depreciate  ton  &  Maine  R.  R.  Co.,  3  Cush.  (Mass.) 
\\\%\  Mihio  of  that  residue  is  to  be  taken  1  ;  Eastern  R  R.  Co.  v.  Concord  &  Ports- 
<>^<x^  rtooount.  If  by  taking  the  land  ac-  mouth  R.  R.  Co.,  47  N.  H.  108 ;  Winne- 
^)^ut^>l  nrooHN  to  that  remaining  is  more  hiddler.  Penn.  R.  R.  Co.,  2Graut  Penn.), 
>|\iUouU  ami  dangerous ;  if  the  land  re-  82  ;  Piper's  Appeal,  82  Cal.  630  ;  Vii^- 
N^\^U)Utg  Im  locntod  in  a  city  and  is  valu-  nia,  &c.  R.  R.  Co.,  8  Nev.  165  ;  Kansas 
aUW  ouly  to  bi)  built  upon  and  occupied  City,  &c.  R  R.  Co.  v.  Campbell,  62  Mo. 
^%  A  AwMi^H  ^T  for  business  purposes,  and  585  ;  St.  Louis,  &c.  R.  R.  Co.  v.  Richard- 
^«  \\\  HUi^h  uloHe  proximity  to  the  estab-  son,  45  Mo.  466  ;  Lee  v.  Toledo,  &c. 
\\n\\\^\  (im<kM  of  the  railroad  that  the  jar-  R.  R.  Co.,  68  id.  178  ;  Hannibal  &  St. 
\\\\^  huM  tttlVctod  the  structures,  and  the  Joseph  R.  R.  Co.  v.  Muder,  49  id.  165  ; 
M^t>^Ki«  tdid  iiuiHe  rendered  the  remaining  Bennett  v.  Camden,  &c.  R.  R.  Co.,  8  N.  J. 
utvuU«ti4  li'hti  vnhmblo  for  use,  from  Which  £q.  145  ;  Yirginia,  &c.  R.  R.  Co.  v.  El- 
\^  \^s\  Ui  lurmrrd  that  the  same  effect  will  liott,  5  Nev.  858  ;  New  Jersey  R.  R.  Co. 
U'  uhnliii'iMl  by  the  same  cause  in  future,  v.  Suydam,  17  N.  J.  L.  2r). 
\\\\\  uiuikt^t  VdUiH  of  the  remaining  land  ^  Troy  &  Boston  R.  R.  Co.  v.  Lee,  18 
\\\\\\\\\  tluM»iby  bo  affected,  and  evidence  Barb.  (N.  Y.)  169;  In  r«  William  &  H. 
>hv»\NlU|i  t!u'«o  cin'.um stances  should  have  Street,  19  Wend.  (N.  Y. )  678;  Troy  & 
)k^«  u  iiuidivtMl  by  the  commissioners.  The  Boston  R  R.  Co.  v.  Turnpike  Co.,  16 
>»\v  uoi  'tt  IhihI  fan  only  be  taken  for  a  pub-  Barb.  (N.  Y. )  100  ;  Western  Pacific  R.  R. 
\u-  u»i^-  In  this  case  it  is  proposed  to  be  Co.  v.  Reed,  85  Cal.  621  ;  Virginia,  &c 
U\*v\\  (or  two  additional  tracks  for  this  R.  R.  Co.  v,  Henry,  8  Nev.  165.  In 
H(i(<'tid  i'.oiiiy»nny.  To  hold  that  the  own-  Chicago,  ftc.  R.  R.  Co.  v.  Hopkins,  90 
vi«  y\M  not  bti  allowed  to  show  fully  the  111.  816,  where  the  jury  went  upon  the 
\'vtM\iUiou  of  Ihe  remaining  premises  after  ground  to  view  the  premises,  the  court  re- 
Out  ttililitidiinl  trncks  have  been  con-  fused  to  set  aside  their  verdict  upon  the 
aiturttni  in  rmlly  to  deprive  him  of  the  ground  of  excessive  damages,  although  the 
tO<U)ty  to  Hhow  whnt  the  actual  market  preponderance  of  the  evidence  was  clearly 
\al\oi  of  sufOi  preiniNrH  is,  after  the  tak-  against  such  a  large  assessment.  Willing 
^UH«  >^Hh  thHMB  additional  tracks  on  the  v.  Baltimore  R.  B.  Co.,  6  Whart.  (Penn.) 
i^uil  Uiken.     The  whole  subject  wss  care-  460. 

1y  disouBSod  by  Justice  Fos-         '  Bangor,  &c.  R.  B.  Co.  v.  McComb,  60 
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rily  to  dispense  with  evidence  as  to  the  damages,  but  to  enable  the 
triers  the  better  to  apply  the  evidence  and  judge  of  the  amount  of 
damage  which,  acconling  to  the  evidence,  should  be  allowed.  In- 
deed, except  where  the  statute  especially  provides  therefor,  it  is 
within  the  discretion  of  the  court  whether  to  allow  a  view  or  not.^ 
The  commissioners  must  decide  questions  as  to  the  admissibility  of 
evidence,  as  well  as  regulate  the  order  of  proceedings  before  them ; 
aud  unless  a  fair  hearing  is  given  to  the  parties,  it  is  a  good  ground 
for  rejecting  their  report  ;^  and  if  improper  evidence  is  admitted  the 

Me.  290  ;  Harrison  v.  Iowa  Midland  R.  R.  not    an  alternative   order.      Roxbury  v. 

Ca,  S6  Iowa,   323.     If  the  statute  does  Boston  k  Providence  R  R.  Co.,  6  Cush. 

not  otherwise  provide,  it  is  held  that  com-  (Mass. )  424.     A  corporation  was  author- 

mlssioners,  etc.,  may  make  their  appraisal  ized,   by  a   statute,    to    acquire   title  to 

from  their  own  view  of  the  premises,  and  lands  by  appraisement ;  and  the  apprais- 

are  not  obliged  to  hear  evidence,  although  era  were  required  to  assess  the  value  of 

they  may  do  so  in  their  discretion.     Van  land  taken    and    damages,    without   de- 

Wickle  V,   Camden,  &c.    R.    K.   Co.,  14  duction  for  any  benefit ;  and  the  defend- 

N.  J.  Ij.  162  ;  Pennsylvania,  R.  R.  Co.  v.  ants,  on  payment,  were  to  be  vested  with 

Keiffer,  22  Penn.  8t.  S56  ;  Lyman  v.  Bur-  the  fee.     The  appraiser  assessed  a  certain 

lington,  22  Vt.  131     Kramer  v.  Cleveland  sum,  with  a  reservation  to  the  owners  of 

R.  R.  Co.,  5  Ohio  St.  140  ;  Virginia  R.  R.  the  right  to  open  a  street,  and  to  drain 

Co.  V.  Henry,  8  Nev.  165.  nnder  the  street ;  and  their  certificate  also 

^  Kansas  Central  R.    R.  Co.  v.  Allen,  stated  that  they  had  assessed  the  value 

22  Kan.  485  ;  Snow  v.  Boston  &  Maine  and  damages   without  any  deduction  for 

R.  R.  Co.,  65  Me.  230 ;  Galena,  &c.  R.  R.  benofit.      It  was  held  that  the  certificate 

Co.  V.  Haslem,  78  111.  494.  should  be  set  aside.    They  had  no  power  to 

>  Central  Pacific  B.  R.  Co.  v.  Pearson,  35  arbitrate  between  the  parties  ;  and  in  at- 

Cal.  247  ;  Washington  R.  R.  Co.  v,  Swit-  tempting  to  reserve  privileges  to  the  own- 

zer,  26  Gratt.  (Va.)  661  ;  Jones  v.  Goffs-  ers  by  way  of  easement  in  the  lands  they 

town,  39  N.   H.  264 ;  Hawley  v   North  were  to  appraise,  they  ti-anscended  their 

Staffordshire  Ry.  Co.,  2  De  G.  &  S.  83.  power,  and  their  award  was  a    nullity. 

In  estimating  the  damages  caused  by  the  The  corporation  were  entitled  to  the  fee, 

construction  of  a  railroad,  evidence   that  and  the  owners  to  compensation  for  the 

the  company  had  made  the  petitioner  an  fee.     Hill  v.   Mohawk  k  Hudson  R.  R. 

offer  for  his  damages,  is  inadmissible.   Up-  Co.,  7  N.  Y.    152.     It  is  not  necessaiy 

ton  V,  South  Reading  Branch  R  R.  Co.  that  the  report  should  state  in  detail  how 

8  Cnsh.  (Mass.)  600.    And  such  evidence  the  damages  accrued.     And  it  is  unneces- 

is  not  admissible  to  show  the  price  i)aid  by  sary  for  report  to  show  aflSrmatively  the 

the  company  for  land  a4Joining  the  land  presence  of  the  parties  at  the  time  the  view 

in  question,  nnder  an  award  of  arbitra-  is  had,  or  that  witnesses  were  regularly 

tors  mutually  agreed  upon  to  estimate  the  called  and  sworn.      In  this   respect  the 

aama     White  v.   Fitchburg  R.  R.  Co.,  4  presumption  is  in  favor  of  the  regularity 

Cnsh.  (Mass.)  440.     Nor  is  it  competent  of  the  viewers  ;  and  if  there  is  any  actual 

to  show  for  what  price  one  had  contracted  illegality,  the  facts  sustaining  it  must  be 

to  bay  land  adjoining.    Chapin  v.  Boston  shown.      Tucker    v.    Erie    &    Northeast 

k  Providence  R.  R  Co,  6  Cush.  (Mass.)  R.  R  Co.,  27  Penn.  St  281.     In  the  ab- 

422.     County  commissioners  in  Massachu-  sence  of  any  statutory  provision,  compel* 

setta,  in  the  exercise  of  the  jnrisdiction  ling  pa3rmeut  of  compensation  to  county 

conferred  upon  them,  relative  to  the  rais-  commissioners  for  their  services  performed 

ing  or  lowering  of  turnpikes,  highways,  for  the  benefit  of  a  corporation,  they  have 

etCt  are  required  to  make  a  specific,  and  no  power  to  order  the  company  to  pay 


v,i  EMINENT  DOMAIN.  [CHAP.  Xlll. 

-,*vxw:::tg^  may  be  quashed  on  certiorari}  The  report  must  be 
,i  vvcc  :a  writing,  and  should  show  that  the  commissioners  were 
^  I  V  V  v\uh»  and  the  amount  of  land  taken,  and  a  description  thereof, 
u.'  \:<^  it  is  accui*ately  described  in  the  waiTant,  and  if  any  errors 
^*v  uuuio  therein  they  cannot  be  corrected  after  it  is  filed.^  If  tlie 
>..i,s.:o  i\Hjuires  it,  the  commissioners  must  view  the  premises,  and 
•,.\.r  rv^jHUt  should  show  the  fact.^  If  any  irregularities  were  com- 
:'  .,;v\l  bv  them  the  report  should  show  them,  or  the  court  will  not, 
;i  .U$^  llie  circumstances  warrant  it,  set  the  report  aside.*     If  an 

vW  vxv^t  of  their  expenses  and  services,  impanelled  to  assess  damages,  or  of  comniis- 

A.Iauuo  &  St.  Lawrence  R.  R.  Co.  v.  Cum-  sioners  for  land  taken  for  a  highway  or 

KtUnvi  County  Conunissioners,  28    Me.  railroad,  cannot  be  taken  advantage  of  on 

(t«\  appeal  unless  the  grounds  of  such  objec- 

^  IVtitiou  of  Landaff,  34  N.   H.  163,  tion  appear  on  the  record.     Walker  «. 

Hwj\v»%ill.v  where  it  appears  that  the  com-  Boston  &  Maine  Railroad,  3  Cush.  (Mass.) 

Huva\»m»rs  have  misapplied  the  principles  1.     But  evidence  given  before  viewers  ap- 

^ijKm  which  they  were  to  make  the  assess-  pointed   to  assess  damages  done  by  the 

uu  ut«   Troy  R.  R.  Co.  v.  Northern  T.  Co.,  location  and    construction  of   a  railroad 

U^  IWrb.  (N.  Y.)  100.  through  the  lands  of  an  individual  will 

«  People  r.  Mott,  12  Hun  (N.  Y. ),  672  ;  not  be  noticed  by  the  Supreme  Court,  as  it 

HAnnil>al  B.  B.  Co.  r.    Morton,   27  Mo.  constitutes  no  part  of  the  record.     Ohio  & 

3^17  ;  Hayes  v.  Shackford,   3  N.  H.  10.  Pennsylvania  R.  R.   Co.  ».   Bradford,  19 

An  jutni  rate  description  of  the  land  isessen-  Penn.  St.  868.     On  an  appeal  from  a  judg- 

tUlto  the  validity  of  the  assessment.    Inre  ment,  accepting  the  verdict  of  a  sheriff's 

Now  York  Central  B.  R.  Co.  90  N.  Y.  342.  jury  impanelled  to  revise  the  estimate  of 

And  it  must  be  contained  either  in  the  county  comniissionei-s  on   an  application 

iH^tition  or  report  of  the  commissioners,  for  damages  occasioned  by  the  laying  out 

and  if  there  is  a  defect  in  this  respect  the  of  a  railroad,  it  cannot  be  objected  ^.hat 

proceedings  will  be  reversed.     Penn.  R.  B.  the  commissioners  had  no  jurisdiction,  by 

(\k  v.    Foster,   29    Penn.    St.    165.      In  reason  of  the  parties  having  agreed  to  re- 

Wnlker  v,  Boston    &  Maine  B.  B.  Co.,  fer  the  damages  to  arbitration ;  but  such 

3  Cush.  (Mass.)   1,  it  was  held  that  the  objection,  if  relied  upon,  must  be  taken 

warrant  issued  by  county  commissioners  before  the  commissioners  as  a  ground  for 

on  the  application  of  a  land-owner,  to  as-  not  ordering  a  jury.     Field  p.  Vermont  & 

sess  damages  for  lanrls  taken  by  a  railroad  Massachusetts  R.  B.  Co.,  4  Cush.  (Mass.) 

company,  need  not  be  in  any  particular  1 50.     If  commissioners  have  adopted  and 

form,  but  should  set  forth  a  description  oi  acted  upon  illegal  principles  in  making 

the  land  and  the  owner's  title  thereto.    The  their  valnation  of  the  land,  and  assessing 

report  of  commissioners  or  viewers  as  to  damages,  the  proceedings  will  be  set  aside, 

the  laying  out  of  a  railroad  must  describe  But  it  is  not  competent  for  the  court  to 

the  land  taken  with  such  definiteness  and  detennine  the  amount  of  damages  on  the 

certainty  that  a  jury  could  go  upon  the  merits  when  the  commissioners  assessed 

land,  and  readily  discover  where  the  lay-  the  damages  upon  the    right    principle, 

ing  out  is,  or  it  will  be  void  for  uncertainty.  New  Jersey  R.  R.  &c.  Co.  v.  Suydam,  17 

Northern  R.  B.  Co.  v,  Concoid  k  Clare-  N.  J.  Eq.  25.     Under  a  statute  providing 

mont  R.  R.  Co.,  27  N.  H.  183.  to  the  contrary,  an  award  of  ai^bitrators 

•  Albany  Northern  R.  R.  Co.  v.  Lan-  which  takes  into  consideration  the  benefit 
sinpCf  16  Barb.  (N.  Y.)68.  which  a  land'owner  may  receive  from  the 

*  Rochester,  kc.  R.  R.  Co.  v.  Beck-  construction  of  a  railroad,  in  a  proceeding 
with,  10  How.  Pr.  (N.  Y. )  108.  Objections  for  damages  against  such  a  corporation,  is 
to  the  proceedings  before  a  sherifTB  jury  illegal.   McMahon  v.  Cincinnati,  &c.  B.  R. 
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appeal  is  allowed  by  statute,  and  no  provision  is  made  by  statute  for 
preserving  the  rulings  of  the  commissioners,  etc.,  they  may  be  proved 

Ca,  5  IncL  413;  Newcastle  &  Richmond  How.  Pr.  (N.  Y.)  467.  If  the  proceed- 
R.  R.  Co.  P.  Bnimback,  5  lud.  548  ;  £v-  ings  of  commissiouers  have  been  regular, 
auaville,  &c.  R.  R.  Co.  v,  Fitzpatrick,  10  and  they  only  erred  in  judgment  in  fixing 
Ind.  120;  Evansville,  &c.  R.  R.  Co.  v.  the  amount  of  damages  lor  the  lands  taken, 
Coehraii,  10  Ind.  560.  A  verdict  of  a  the  couiis  cannot  interfere.  Wiggiu  r. 
jury  will  be  set  aside  when  it  appears  to  Mayor,  &c.  of  N.  Y.,  9  Paige  (N.  Y.),  16. 
the  court  that  injustice  has  been  done  As  a  general  rule,  reviews  of  the  report  of 
through  mistake  or  misapprehension  of  the  such  commissioners  can  extend  to  matter 
jury.  Cadmus  v.  Central  R.  R  Co.  of  of  principle  only,  and  not  to  mei-e  ques- 
New  Jersey,  31  N.  J.  Law,  179.  A  phink-  tions  of  value.  Matter  of  Furman  Street, 
road  company  authorized  to  construct  17  Wend.  (N.  Y.)  649  ;  Matter  of  John  & 
their  road  between  two  designated  points.  Cherry  Streets,  19  id.  659.  The  courts 
and  to  use  any  portion  of  the  highways  cannot,  in  general,  revise  tlie  assessment 
for  such  purpose  when  necessary,  are  upon  its  merits,  and  set  it  aside,  upon  the 
bound,  in  cases  where  such  necessity  ex-  mere  ground  of  inadequacy,  or  excess  of 
ists,  by  their  charter,  to  pay  the  damages  damages.  Willing  v,  Baltimore  Kailway, 
resulting  from  the  appropriation  of  the  5  Whart.  (Penn.)  460;  Tonica,  &e.  R.  R. 
highway,  to  be  ascertained  in  the  manner  Co.  v.  Unlicker,  22  IlL  221  ;  Tonica,  &c 
pointed  out  in  the  charter,  and  any  depart-  R  R.  Co.  v,  Roberts,  22  111.  224  ;  Rail- 
ure  from  the  directions  therein  contained,  road  v.  Gesuer,  20  Penn,  240  ;  W^inebiddie 
or  fraudulent  or  collusive  acts  on  the  part  v.  Pennsylvania  R.  R  Co.,  2  Grant's  Cas. 
of  the  company,  in  relation  to  the  assess-  (Penn.)  82.  Bradshaw,  &c.  R  R.  Co.,  in 
ment,  will  vitiate  the  whole  proceeding,  re,  12  Jur.  998.  But  it  is  now  well  estab- 
and  subject  them  to  injunction.  Justices  lished  that  an  award  may  be  set  aside  for 
Ac.  9.  Griffin  &  West  Point  Plank-Road  excessive  damages.  Somerville  &  Easton 
Co.,  9  Ga.  475.  But  the  courte  will  not  Railroad  v.  Doughty,  22  N.  J.  Eq.  495. 
set  aside  the  award  of  commissioners  ex-  An  adjudication  condemning  lands  for  the 
cept  for  substantial  error.  The  commis-  use  of  a  corporation  cannot  be  impeached 
sinners  are  bound  to  be  guided  in  their  in  a  collateral  proceeding.  Hamilton  v, 
proceedings  by  the  established  rules  of  evi-  Annapolis  R.  R.  Co.,  1  Md.  Ch.  Pec.  107; 
deuce,  but  a  technical  error  in  this  respect  Evans  v.  Uaefner,  29  Mo.  141.  The  owner 
will  be  disregarded.  OtherwiHe,  if  the  is  entitled  to  payment  of  the  damages 
error  is  of  such  a  character  as  to  show  that  awarded  when  the  assessment  has  been 
the  commissioners  have  mistaken  the  prin-  made  and  confirmed ;  and  without  wait- 
ciples  that  should  govern  their  appraisal,  ing  until  the  company  actually  take  pos- 
and  that  the  appellant  may  have  been  session.  Shaw  v.  Charlestown,  3  Allen 
WTX>nged  by  it,  Troy  &  Boston  R.  R.  Co.  (Mass.),  638;  Neal  v.  Pittsburgh,  &<i.  R.  R. 
r.  Northern  Turnpike  Co.,  16  Barb.  (N.Y.)  Co.,  81  Penn.  St.  19.  Where  a  railway 
100  ;  N.  Y.  Central  R  R.  Co.  v.  Marvin,  company  agreed  with  the  land-owner  that 
1 1  N.  Y.  276 ;  Walker  v.  Boston  &  Maine  the  question  of  compensation  should  be 
K.  R.  Co.  3Cush.  (Mass.)  1.  If  the  court  settled  by  arbitration,  and  thereupon  en- 
is  8atis6ed  that  the  commissioners  have  tered  upon  the  land  by  consent  of  the 
not  erred  in  the  principles  of  their  ap-  owner,  and  the  arbitrator  made  an  award 
pniLsement,  no  other  error  will  suffice  to  which  became  the  subject  of  dispute,  and 
induce  them  to  send  the  report  back  for  the  owner  thereupon  gave  the  company 
review.  Troy  &  Boston  R.  R.  Co.  v.  Lee,  notice  to  quit,  and  brought  ejectment,  it 
13  Barb.  (N.  Y.)  169.  And  the  court  was  heldthat  he  couldnot  recover,  although 
will  not  interfere  upon  the  ground  that  the  company  had  not  tendered  the  money 
the  amount  of  damages  awarded  was  too  awarded,  or  a  conveyance,  but  that  the 
small  or  too  great,  unless  the  evidence  of  owner's  remedy  was  to  proceed  upon  the 
injustice  is  palpable  on  its  face.  Roches-  award.  The  notice  to  quit  under  the  cir- 
ter  &  Syracuse  R.  R.  Co.  v.  Budlong,  6  cumstanoea  did  not  make  the  company 
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-tflpci  but  where  the  statute  makes  provision  therefor,  exceptions 

fiLj    be  filed,  and  the  rulings  and  irregularities  brought  to  the  at- 

iaiiJ  'X.  cyf  the  court  through  that  means.^     The  commissioners  may 

..*,  i^  :le  testimony,  and  when  the  statute  requires  that  they  shall 

♦  t"i  c^*  tiieir  proceedings,"  they  should  not  only  report  the  testimony, 

•  u>.' ill  their  rulings  upon  the  admissibility  of  evidence,  etc.^ 

-    !„.-  ;,j;rtv  may  except  to  the  report,  move  to  recommit  or  to 

I   'L  iind  way  support  their  objections  by  affidavits,  etc.,  unless 

-  >  ',^  makes  the  action  of  the  commissioners  final.^    All  rea- 

.IN.     Muvison  r.  Ix^eds  &  Bradford    85  Cal  247  ;  Vii*ginia  R.  R.  Co.  v.  Henxy, 
^T^    -  c  -j.^^  j»4(j.     Where  it  is  shown    ante, 

*  -^x*  h*s,  ttpon  consideration,         ■  Quincy  R.  R.  Co.  v.  Ridge,  67  Mo. 


t.v        t'.      7W. 


* \v  i^x"  <^>mlH^nsRtion  in  a  partic-    699.     Where,   on  an  application  to  set 


•'  ^"'  ,;.tx«  will  enjoin  hini  from    aside  the  report  of  commissioners,  it  ap- 

.^'\\>>.t?vj?i  under  the  statute,  to    pears  that  they  had  talked  privately  with 


.»»♦ 


NUt.     Uuke  of   Norfolk  v.     a  person  from  whom  they  had   obtained 

t  vur.  Si*^'     When  the  com-    infonnation  discrediting  the  testimony  of 

i  V  >  ^U'  n*l\ises  to  pay  for  land    the  claimant,  and  that  the  awanl  to  him 


»'.X 


v  N^r  their  use,  the  owner  may  was  greatly  inadequate,  and  that  the  ne- 
^^  J  j^^n  to  protect  his  property  gleet  to  oppose  the  confirmation  of  the 
fivulthtMnoney  ispaid.    Har-    report  arose  from  the  neglect  or  misbe< 


■ri* 


-     >i 


*  '<- 


,.M|H»«ko  &  Ohio  Canal  Co.,  1  havior  of  his  attorney  upon  whom  the 

^>s    \Vv»  ^^^'     '^^*®  acceptance  of  notice  of  motion  was  served,  it  was  held 

^*      V  .,^  vs  x^  Uothor  fixed  by  agreement  that  the  report  was  properly  set  aside. 

^*'    ^\  ^  without  objection  to  the  right  New  York  Central  &  Hudson  River  R.  R. 

*  1  •'*  ^x  v'mv*  X\w  iMirty  from  afterwards  Co.,  in  re,  6  Hun  (N.  Y.)f  105;  64  N.  Y. 

'^   ^*''*      .^^^1  Htfht     Burns  V.  Milwau-  60.     In  New  York,  the  Supreme  Court  at 

"^        v^vvxxippi  U.  It  Co.,  9  Wis.  450.  special  term  has  power  to  set  aside  a  report 

^ '  *^.K.A  A  mUixMul  eonii»any  had  author-  and  to  appoint  conunissioners.    The  owner 

^  /  ,,  V.^  N«*i  **»*  hundred  feet  in  width,  is  not  confined  to  the  remedy  by  appeal  to 

^*    WVsi  Oirtt  M>  much  as  might    be  the  General  Term  given  by  the  general  rail- 

X  ^^r  doiHitm  etc.,  and  under  this  road  act.     New  York  Central  &  Hudson 

^'7'^  .X  ^vsU.  A  lot  in  a  city,  part  of  which  River  R.  R.  Co.,  in  re,  64  N.  Y.  60  ;  5 

"  '  N  vssi  th0  om»  hundivd  feet,  and  the  Hun  (N.  Y.),  105.     The  court  has  power 

^  >*UhI  l^xun  the  awanl  of  the  com-  to  set  aside  the  report  of  viewers  when  the 

^  and  had  judgment  fixing  the  sum  allowed  was  exorbitant,  but  the  error 

'^  7"   V*  »h^  Und  taken  and  describeii  in  must  be  clearly  made  out.     Patten  v.  Sus- 

T'    \  ♦  ln\c*.  whloh  judgment  was  duly  quehanna  R.  R.  Co.,  1  Pearson  (Pa.).  48. 

''  V  XV.*  hM  thrtt  the  owner  was  now  In  Kentucky,  the  Supreme  Court  has  juns- 

*    \  t  h>MU  olrtlndng  any  part  of  the  diction  of  an  api»eal  from  a  judgment  con- 

. ' '  s..  »Uo  r«ih>M»d  tHmii^ny.     Bums  v,  firming  the  verdict  of  a  jury  in  proceedings 

V  ^    Wirt,    458.     A  tender,   within  under  writs  of  ad  quod  damnum^  had  at 

, '  ?\\^a.v  ti»ue.  of  the  amount  appimised,  the  instance  of  the  appellee,  to  condemn  a 

'  .  s  »N^  -*  ivuiv  who  acted  in  the  proceed-  part  of  appi»llant's  land  for  railway  pur- 

r     Kv»h»^H/teu«nt-sbv  their  authority,  poses.     Tracy  r.    Elizabethtown.Uxmg- 

:""  :  .;;;      L\^r2n  ..  Mavor,  &o,  of  ton.  &  Big  Sandy  R  R.  Co..  78  Ky.  809. 

\  \    (  lUiK  iN.  Y.)  41KH  ;  atfd  6  N.  Y.  In  reviewing  prootHnlings  for  the  condemna- 

^    ^  tion  of  lands,  the  appellate  court  cannot 

^'\   \H,.u  V,  .\udnv.tMW«  ^  ^  ^o-.  «^  «»"^*'**^  *"y  '^'*'**  '^°**  the  confirm- 

^    ^,^  ^  ation  of  the  wi^rt  except  those  which  were 

*  Wutiia  IVItW  R,  R,  Co,  V.  PNursom  pnjsented  to  the  lower  court.      Detroit 
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sonable  presumptions  are  made  in  favor  of  the  regularity  and  correct- 
ness of  the  report,  and  it  will  be  sustained  until  good  ground  for 
quashing  or  reversing  it  is  shown,^  as  that  the  damages  awarded  are 
unreasonably  large,  or  small,'  or  that  the  commissioners  committed 

Western  Transit  &  Janction  R.  B.  Co.  v.  tering  on  the  land.  It  was  held  to  be 
Crane,  50  Mich.  182.  An  appeal  lies  error.  Shenaugo  &  Allegheny  R.  R.  Co. 
directly  from  the  County  Court  to  the  v,  Braham,  79  Penn.  St.  447.  A  trial 
Supreme  Court  Kankakee  &  Seneca  R.  R.  having  commenced  at  one  term  of  court 
Co.  V.  Straut,  101  IIL  653.  But  the  Su-  cannot  be  completed  at  a  subsequent  term, 
preme  Court  has  no  jurisdiction  to  enter-  Wright  v.  Northwestern  Union  R.  R.  Co., 
tain  an  appeal  in  special-  cases,  and  a  pro-  87  Wis.  891.  Where  the  verdict  rendered 
ceeding  to  condemn  land  for  the  use  of  a  upon  the  trial  of  an  appeal  from  an  award 
ndlway  company  is  a  special  case.  Stock-  of  commissioners  is  for  a  gross  sum  as 
ton  k  CopperopoUs  R.  R.  Co.  v.  Galgiani,  damages,  but  is  silent  as  to  the  time  when 
49  Cal.  139.  An  application  for  a  jury  to  such  damages  accrued,  the  presumption  is 
assess  damages  in  Boston  cannot  be  made  that  the  verdict,  in  this  respect,  relates  to 
to  the  Superior  Court  at  a  time  later  than  the  time  when  the  award  api)ealed  from 
the  next  one  after  the  commissioner's  esti-  was  filed  by  the  commissioners.  Whitacre 
mate  is  made  known  to  the  parties.  Rob-  v.  St  Paul  &  Sioux  City  R,  R.  Co.,  24 
erts  V.  Boston  &  LoweU  R.  R.  Co.,  115  Minn.  811.  A  judgment  condemning  a 
Mass.  57.  A  motion  to  dismiss  an  appeal  strip  of  land  one  hundred  and  twenty  feet 
because  the  appeal  is  not  taken  in  time  wide  for  a  right  of  way  for  a  railway  will 
will  not  be  considered  where  the  motion  not  be  reversed  because  the  land  con- 
to  dismiss  is  made  too  late.  St.  Louis,  demned  exceeds  one  hundred  feet  in  width, 
Kansas,  &  Arizona  R.  R.  Co.  v.  Quinn,  24  when  it  does  not  appear  from  the  record 
Kans.  370.  The  commissioners  made  sep-  that  the  additional  twenty  feet  was  not 
arate  awards  in  favor  of  the  respondents  as  necessary,  nor  by  the  pleadings,  and  no 
owners,  and  one  K.  as  mortgagee.  Re-  such  objection  was  raised  before  the  court 
spondents  appealed  from  the  award  as  re-  below,  either  by  demurrer  or  reasons  as- 
spected  their  damages,  but  K.  did  not  signed  in  arrest  of  judgment.  The  objec- 
Pending  the  appeal,  K.  became  the  owner  tion,  not  being  made  below,  must  be 
of  the  property  by  a  foreclosure  of  his  considered  as  waived.  Booker  v,  Venice 
mortgage  and  the  expiration  of  the  period  &  Carondelet  R.  R.  Co.,  101  111.  888. 
for  redemption,  but  no  steps  were  taken  *  Cjrr  v,  Dufur,  62  Me.  20 ;  Pennsyl- 
for  a  substitution  of  parties  to  the  record  vania  R.  R.  Co.  v.  Porter,  29  Penn.  St 
by  reason  thereof.  It  was  held  that  on  165  ;  Crawford  v.  Valley  R.  R.  Co.,  25 
the  trial  of  such  appeal  before  the  jury  the  Gratt  ( Va. )  467  ;  Commissioners  of  Cen- 
aole  question  for  its  determination  was  the  tral  Park,  4  Lans.  (K.  Y.)  467. 
propriety  of  the  amount  awarded  by  the  *  Chapman  v.  Groves,  8  Blackf.  (Tnd.) 
commissioners  to  respondents  as  compen-  808.  In  Michigan,  the  Probate  Court  has 
sation  for  their  interest  and  estate  in  the  authority  to  set  aside  the  report  of  the 
property,  so  far  as  it  was  iiyuriously  af-  commissioners  for  good  causes  shown.  If 
fected  or  taken  by  the  company  ;  and  that  the  amount  awarded  is  unreasonable,  and 
such  compensation  must  be  ascertained  by  indicates  that  it  was  the  result  of  prejudice 
the  jury  in  reference  to  the  same  estate  or  partiality,  or  that  the  commissioners 
and  interest,  and  as  of  the  same  time,  as  must  have  acted  upon  a  wrong  basis  of 
was  done  by  the  commissioners  in  making  estimating  the  damages,  it  is  a  good  cause 
their  award.  Trogflen  v.  Winona  &  St  for  setting  aside  the  report  Chapman  v. 
Peter  R,  R.  Co.,  22  Minn.  198.  In  an  Groves,  8  Blackf.  (Ind.)  808.  Evidence 
appeal  by  a  railway  company,  where  the  as  to  the  value  of  the  property  condemned 
issue  was  in  the  form  of  trespass  qiuire  and  the  resulting  damages,  while  admiasi- 
dausumfregUf  the  court  charged  that  the  ble,  is  not  controlling  ;  they  are  the  opin- 
oompaiiy  had  committed  a  trespass  in  en-  ions  of  witnesses  simply,  and  should  not 
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gross  errors  in  the  principles  of  assessing  or  in  calculating  the 
values.^  But  where  the  commissioners  viewed  the  premises,  and 
the  evidence  as  to  the  damages  was  conflicting,  the  report  will  not 
be  set  aside  either  because  the  damages  were  assessed  at  a  larger  or 
a  smaller  sum  than  the  court  itself  would  have  assessed  them.^    An 

ordinarily  have  greater  weight  than  the  the  three  commissioners   put  down  the 

official  report  of  the  commissioners  who  amount    respectively   determined   on    by 

have  considered  all  the  evidence.     Eastern  them,  and  divided  the  sum  by  three,  and 

K.  R.  Co.  V.  Concord,  &c.  R.  R.  Co.,  47  returned  the  quotient  as  the  result,  and 

N.  H.  108.     Numerous  courts  have  held  the  finding  was  set  aside  by  the  Supreme 

that  the  reports  of  commissioners  may  be  Court.     See  also  to  the  same  effect  Don- 

im peached  for  partiality,  bias,  prejudice,  ner  v»  Palmer,  28  Cal.  40 ;  Ruble  v,  Mc- 

or  inattention  or  unfaithfulness  in  the  dis-  Donald,  7  Iowa,  90  ;  Birchaid  v.  Booth, 

charge  of  their  trust,  or  for  error  of  such  4  Wis.  67  ;   Denton  r.  Lewis,  1 6  Iowa, 

extraordinary   character   or    grossness   as  801  ;  St.  Martin  v.  Desnoyer,  1  Minn.  156 

should  furnish  a  just  inference  of  the  ex-  (Gil.  181);  Forbes  v.  Howard,  4  R.  I.  864  ; 

istence  of  such   influences.     Mills,    £m.  Marquette  H.  &  0.  R.  R.  Co.  v.  Houghton, 

Don).,  §  234,  and  cases  cited  in  note  7.  Michigan  Superior  Court,  1884. 

Commissioners  exercise   important  func-  *  Carter  v.  New  Jersey  R.  R.  Co.,  24 

tions  and  pass  upon  valuable  rights,  and  N.  J.  L.  780 ;  Matter  of  Beale  Street,  39 

should  be  free  from  prejudice  or  undue  Cal.  495  ;  New  Jersey  R.  R.  Co.  v.  Suy- 

influence.      In    Peavy  v.   Wolfboro,    87  dam,    17  N.   J.  L.   25;  Reitenbaugh   v. 

N.  H.  286,  it  was  held  that  they  should  Chester  R.  R.    Co.,  21    Penn.  St   100 ; 

not  converse  or  discuss  with  one  party  in  Chesapeake  R.  R.  Co.  v.  Park,  6  W.  Va. 

the  absence  of  the  other  upon  the  subject  897. 

under  consideration ;  and  in  another  case  ^  Western  Pacific  R.  R.  Co.  v.  Reed, 
the  furnishing  of  liquor  by  a  petitioner  for  85  Cal.  621  ;  Thompson  v,  Conway,  58 
a  highway  to  the  commissioners,  while  N.  H.  622 ;  Roudout  R.  R.  Co.  v.  Field, 
engaged  in  their  duties,  was  held  an  abuse  88  How.  Pr.  (N.  Y.)  187  ;  Pennsylvania 
for  which  the  court  would  ordinarily  set  R.  R.  Co.  v.  Heister,  8  Penn.  St.  445 ; 
aside  a  report  in  favor  of  the  petitioner  Albany  R.  R.  Co.  v.  Dayton,  10  Abb.  Pr. 
without  inquiring  how  far  the  commission-  (N.  Y.)  U.  S.  182  ;  Antoinette  Street,  8 
ers  were  affected  by  it  Newport  High-  Phila.  (Penn.)  461.  An  award  which  re- 
way,  48  N.  H.  433.  In  this  case  an  quires  a  railway  company  to  pay  a  certain 
affidf^vit  of  one  of  the  commissioners  was  sum  of  money  for  a  right  of  way,  and  to 
filed  in  support  of  the  motion  to  set  aside  build  fences,  the  money  to  be  paid  at  any 
the  report.  This  was  proper.  The  com-  time  fixed  upon  by  the  company,  by  giving 
missioners  are  not  like,  a  common-law  jury,  the  land-owner  three  days'  notice  of  the 
and  their  own  affidavits  may  be  used  to  time  and  place  of  payment,  and  requires 
impeach  their  finding,  or  show  that  they  the  land-owner  at  the  same  time  to  deliver 
proceeded  upon  a  wrong  principle  in  the  to  the  company  a  deed  for  the  right  of 
ascertainment  of  damages.  The  rule  on  way,  is  void  for  uncertainty  as  to  the  time 
which  they  act  is  a  fact,  and  may  be  for  the  payment  of  the  money  and  the 
shown  as  any  other  fact.  Canal  Bank  v.  delivery  of  the  deed.  Alfred  v,  Kankakee 
Albany,  9  Wend.  (N,  Y.)  244;  New  Jer-  &  Southwestern  R.  R.  Co.,  92  111.  609. 
sey  R.  &  T.  Co.  r.  Suydam,  17  N.  J.  L.  Where  the  report  of  commissionera  has 
25.  All  parties  are  entitled  to  the  intelli-  been  set  aside  by  the  general  term,  on  the 
gent  judgment  of  the  commissioners  upon  ground  that  they  erred  in  only  awaiiiing 
the  appraisement  of  damages,  and  any  nominal  damages  to  the  owners,  and  a  new 
agreement  in  advance  which  shall  leave  set  of  commissioners  has  been  appointed 
the  amount  as  the  result  of  chance  cannot  who  have  made  their  report,  by  which 
be  upheld.  In  the  case  of  Kansas  City,  nominal  damages  only  are  awarded  to  the 
^c.  R.  R.  Co.  V.  Campbell,  62  Mo.  585,  owners,  the  court  will  not,  in  the  absence 
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itemized  report  may  be  directed  by  the  court,  and  if  improper  items 
are  included  in  it  the  court  may  strike  them  out.^     But  where  either 

of  fraud,  ooimption,  misconduct,  or  mis-  take  lands  for  the  use  of  its  road,  against 

apprehension,  set  aside  the  last  report  and  the  owner  of  the  land,   it   is  error  for 

appoint  a  new  set  of  commissioners.    Pros-  the  court,   on   con  filming  the  report  of 

pect  Park  k  Coney  Island  R.  R.  Co.,  t»r«,  the  commissioners  and  oixiering  the  same 

24   Hun   (N.  Y.),   199;  85  N.   Y.   489.  to  be  recorded,  to  render  judgment  against 

Where  the  damages  are  grossly  excessive,  the  applicant  for  the  amount  of  damages 

the  court  below  may  set  aside  the  report  ascertained  by  the  re^wrt.     Che.sapeake  & 

of  the  viewers.     PhUadelphia  &  Erie  R.  R.  Ohio  R.  R.  Co.  v.  Bradford,  6  W.  Va. 

Co.  V.  Cake,  95  Penn.  St.  139.     A  defence  220.     In  Minnesota,  it  is  held  that  the 

based  on  matters  of  fact  as  to  liability  to  judgment  autl;orized  to  be  entered  on  a 

pay  interest  on  an  award  on  proceedings  verdict  is  one  not  only  settling  and  de- 

to  condemn  land,  available  on  a  trial  by  daring  the  right  of  the  company  seeking 

jury,  but  as  to  which  no  evidence  was  to  appropriate  the  property  to  the  use 

offered,  nor  any  request  made  to  the  judge  thereof,  upon  payment  made,  but  also  in 

to  admit  any  evidence  respecting  it,  though  favor  of  the  laud-owner  for  the  amount  of 

he  directed  the  jury  to  find  against  the  comi>ensation  as  found  by  the  verdict,  and 

defendant  as  to  the  interest,  which  direc-  adjudging  and  declaring  his  alisolute  right 

tion  was  considered  and  sustained,  and  the  thereto.     Curtis  r.  St.  Paul,  Stillwater,  & 

liability  specially  found  against  the  de-  Taylor's  Falls  R.  R.  Co.,  21  Minn.  497. 

fondant  on  review  by  a  court  of  law  of  Where  the  court  has  entered  judgment 

competent  jurisdiction,  cannot  be  made  upon  the  award,  this  judgment  is  a  final 

the  ground  of  reli«f  in  a  court  of  equity,  adjudication  of  the  controversy  until  set 

Metier  v.  Easton  &  Am  boy  R.  R,  Co.,  26  aside  by  the  court  or  reversetl  by  writ  of 

N.  J.  Eq.  65.     The  judgment  does  not  fix  error.     Pennsylvania  R.   R.   Co.   v,  Gor- 

the  rights  of  the  company  absolutely  to  such,  84  Penn.  St.  411.     It  is  not  neces- 

the  land.     R  is  the  Under  of  payment  arid  sary,  in  rendering  judgment  in  favor  of  a 

the  yielding  of  possession  which  fixes  the  land-owner  for  tlie  damages  assessed,  to 

rights  of  the  parties.     Williams  v.  New  provide  that  a  deed  shall  be  executed  to 

Orleans,  Mobile,  &  Texas  R.  R.  Co.,  60  the  railway  company  for  the  laud   con- 

Miss.   689.     A  railway  company  seeking  demned.     The  title  which  the  company 

the  condemnation  of  a  part  of  a  lot  for  the  gets  is  acquired  under  the  statute.     In- 

purposes  of  the  road  has  no  cause  to  com-  dianapolis  &  St  Louis  R.  R.  Co.  v.  Smythe, 

plain  of  an  order  of  court  fixing  the  com-  45   Ind.    822.     And  a  judgment  on  an 

pensation  to  be  paid,  and  directing  the  appeal  from  an   assessment  of  damages, 

money  to  be  paid  to  the  treasurer  of  the  which  refers  to  the  verdict  wherein  the 

county  for  the  benefit  of  the  owners  of  the  land  taken  is  properly  described,  is  suflR- 

property  affected,  or  those  interested  in  it.  ciently  definite  and  certain  as  to  the  land 

Such  an  order  does  not  determine  who  is  for  the  taking  of  which  the  judgment  is 

entitled   to    the    compensation    awarded,  rendered.     Peoria  &   Rock  Island  R.  R. 

Chicago  &  Western  Indiana  R.  R.  Co.  v,  Co.  v.  Mitchell,  74  111.  894.     A  judgment 

Prussing,   96   111.    203.     In  all  cases  of  of  condemnation,  rendered  by  a  competent 

condemnation,  the  owner  of  lands  is  en-  court  charged  with   a   special  statutory 

titled  to  a  personal  judgment  against  the  jurisdiction,  and  when  all  the  facts  neces- 

company  or  party  instituting   the    pro-  sary  to  the  exercise  of  the  jurisdiction  are 

ceedings  for  the  damages  awarded.     Kob-  shown  tx>  exist,  is  no  more  subject  to  im- 

bins  V,   St.    Paul,   &c.    R.  R.    Co.,    24  peachment  in  a  collateral  proceeding  than 

Minn.   191.     But  in  West  Virginia,   in  the  judgment  of  any  other  cx)urt  of  exclu- 

a  proceeding  by  a  railway   company  to  stve  jurisdiction.    Secombe  v,  R.  R.  Co., 


1  Hanrey  v.  Lackawanna  B.  R.  Co.,  47  Penn.  St.  428  ;  Dalrymple  v.  Whittlnghana, 

ae  Yt  846. 
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: :    ^  -r  :c  :ie  cv^urt  or  the  statute  requires  an  itemized  report  or 
.-...♦  i  :i->^r^  to  reader  such  a  report  or  verdict  will  be  a  suffi- 
•.  v  r*  ^^''^  '•  "  setting  it  aside.^ 

■\  *    -  <^>i>:untial  justice  has  been  done,  certiorari  will  not  lie  to 
,.;Tfe<t  .  '^  ^rxv^lings,  although  technical  or  formal  errors  have  been 

•  •; '..  .vc  .*  Vut  in  a  proper  case  the  court  will  grant  this  remedy,^ 

.>    ^   .:     ",    5^*  VV>^    Where  the  aum  of  Comm're,  112  Mass.  206  ;  Worcester  IL  R. 

^       %.^  t%^>i<^  as  damages,  aud  the  Co.  v.  Railroad  Comm'rs,  118  Mass.  561  ; 

. .     -^  *,  u  r^;  Juwd  the  railway  company  Charles  River  Branch  R.  R.  Co.  v.  County 

^    '.    ,  1  ,' .  cx.n  tnwtle  for  the  claimant,  Comm'ra,  7  Gray  (Mass.),  881  ;  Bennett 

^.^  w>fc   V  Kt.x  vVttl  over  a  switch  for  him  v.  Camden,  &c.  R.  R.  Co.,   3  N.  J.  Etj. 

*  ,  ►  ♦■»*  t   'ftvv*  *nd  the  money  was  paid  145  ;  Central  R  B.  Co.  v.  Pennsylvania 

,«,   •,>    ►  .-tfti.  Aswutnl  to,  and  the  inqui-  R.  R.  Co.,  32  N.  J.  Eq.  475  ;  New  Jersey, 

>i:-,M  ♦»  •  K'f  wvidtnl  tliat  in  case  of  fail-  &c.  Co.  v.  Suydam,  17  N.  J.  L.  25  ;  State 

».%.   .>    -ist* '.y  ^ith  these  conditions  the  v.  Montclair  R.  B.  Co.,  36  N.  J.  L.  828  ; 

>*  «.    %  ^v  ^»*  should  he  awarded  for  the  Allen  v.  Levee  Comm'rs,  57  Miss.  168  ; 

v*»*.>»   I  %aK*h\Ul  that  the  sum  of  $1,500  Delaware,  &c.  R.  R.  Co.  ».  Burson,   61 

«.^  >N  « vutu\i  damans,   and  might  he  Penn.    St.   369.     Certiorari  will  not  lie 

^>  k^«>M  .«»v*i  a  hrwioh  of  the  conditions,  where  the  proceedings  of  the  company  are 

■^....vv  s«'*{^  K    R»  To.  V.   Reichert,   58  void  for  want  of  jurisdiction.     Regina  v. 

V      >N.'      \i  t<  t»rr\»r  for  the  court,  on  the  Bristol  k  Exeter  By.  Co.,  11  Ad.  &  El. 

s   i-«  At>{<«'«^K  to  awani  execution  on  202.     Nor  to  remove  an  inquisition  on  the 

,s    ;..^^'»'vut  tV»r  the  amount  of  damages  ground  that  it  was  taken  before  two  per- 

^v>.-s«v'       ?i|^inntit«Kl  &   Illinois  South-  sons  (namely,  an  assessor  and  a  clerk  of 

.,.vv,.*  K   K.  i^*»  *'»  Turner,  68  111.  187.  the  under-sheriff  by  whom  the  jury  and 

h,  »*  <»s'>\*l  \\\  tho  district  court,  in  con-  witnesses  were  sworn),  appointed  by  the 

.* ...  ,x*  ^v•n  jUNHYtHliui^a,  It  is  error  for  the  sheriff,  but  not  being  any  of  the  persons 

^,.  ,   v^  »vhsUi  au  oiilinary  personal  judg-  specially  named  in  the  act  of  incorpora- 

Vv'*^<'"*<  ^^^^  railroad  company  for  the  tion.     Begina  v.  Sheffield  By.  Co.,  11  Ad. 

„,  ,„,  A  A  ^'I'^viHtHl  to  Imj  collected  by  exe-  &  El.  194.    The  corporate  existence  of  a 

«^      VKo  judgment  for  damages  in  company  and  its  right  to  exercise  corpo- 

..v.*  ^k  v'^H^  -^h^mld  h^  In  the  nature  of  an  rate  franchises  cannot  properly  be  passed 

^vv  »»xi  \^*  vUu»{V^^  *"*'^*  ***  ^®  made  by  the  on  by  the  inferior  tribunals  for  assessing 

,^s- -N '*'H«(^''^^  oouinUHsioners.     St.  Ix)nis,  damages  in  condemning  lands,  and  can- 

•  ,vx'\i»^^^  \^  IS^wrr  H.  R.  Co.  v.  Wilder,  not,  therefore,  be  considered  on  certiorari 
i  K*'»*»^  ^'***^«  lU»n\age8  for  the  taking  to  review  their  action.  Schroederv.  De- 
A  kv*v^ks>u  l\Y  a  railway  company  arise  by  troit,  Grand  Haven,  &  Milwaukee  R.  R. 

♦  4  *v^  \^<'  A|i|nv|»riKtlon  under  the  State  Co.,  44  Mich.  887.  A  writ  o(  certiorari 
wsvvsvi  s^l  **uuuo\it  domain,  and  do  not  rest  in  cases  involving  interference  with  rail- 
».»  .^^iui.\.  tt  «»\iuviw  or  implied,  and  the  way  construction  ought  not  to  be  allowed 
»«  .\\A\  \H'»uimu,v  l«  Ju»t  entitled,  therefore,  unless  applied  for  as  soon  as  practicable  ; 
ivv  ^  »U\  **t'  oxmnitioM.  Harrisbui^  &  and  if  granted  after  the  expiration  of  the 
^Viv^HUN'  H.  K»  t^»'  *•  Peflor.  84  Penn.  St.  twenty  days  allowed  for  an  appeal  in  pro- 
,  ^^  ceedings  to  condemn  land,  will  not  be  sus- 

M^iv^mvUW    H»   R.    Co,    V,    Nunnu-  tained,  unless  the  delay  in  suing  it  out  is 

w^vKv^^  4   \M\.  (8.  i\)   U   107;   Ohio  satisfactorily  explained.    Dunlap  v.  Tol- 

M  H  ^V'  ^  NVnlUvM*.  14  Penn.  St.  246.  edo,  Ann  Arl»or,  &  Grand  Trunk  B.  R. 

*  \k^^M\^K\\,  ^\  H.  R*  Co.  »•  Folsom,  46  Co..  46  Mich.  190.     The  statute  provided 
^    k|   ^^  substantially  that  when  a  party  failed  to 

•  l^'tuO^^uvrt  H,  %  Oa  V.  Boaton,  Ac.  prosecute  a  petition  for  a  revision  of  the 
H  VS^   ^  t'Utth.  (Mast.)  58  ;  Farming-  award  of  the  county  commissioners  at  the 

^  Wiv^J  \S^Wt  i'oww  Co.  ».  Cotmty  next  regular  term  after  the  filing  of  tbe 
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or  where  the  taking  is  unlawful  the  proceedings  may  be  restrained 
by  a  writ  of  prohibition,^ 

same,  it  should  be  dismissed,  unless  good  and  an  award  is  regularly  made  by  the 
cause  for  delay  is  shown.  The  determina-  commissioners  as  to  each  claimant,  the 
tion  of  the  commissioners  as  to  the  suflS-  rights  of  the  re^jpectire  parties  become 
ciency  of  the  excuse  offered  for  delay  is  not  definitely  fixed,  and  such  award,  until 
to  be  reviewed  by  the  Supreme  Court  by  modified  or  changed  on  appeal,  is  conclu- 
writ  of  certiorari,  even  though  a  warrant  siye  and  binding,  not  only  u[K)n  the  par- 
for  a  jury  had  issued  before  the  order  ties  of  record,  but  upon  their  privies  and 
of  dimussal  was  entered.  Portland  &  grantees.  Trogden  v,  Winona  &  St.  Pet«r 
Ogdensburgh  B.  R.  Co.  v.  Commissioners,  R.  R.  Co.,  22  Minn.  198.  The  purchaser 
64  Me.  505.  When  the  district  court  of  real  estate  while  proceedings  are  pend- 
makes  an  order  which  it  has  no  jurisdic-  ing,  and  who  has  not  been  made  a  party, 
tion  to  make  in  relation  to  the  use  of  the  cannot  appeaL  Counable  v.  Chicago,  Mil- 
property  sought  to  be  condemned,  and  waukee,  k  St.  Paul  R.  R.  Co.,  10  Am.  & 
there  is  no  appeal  from  the  order,  certiorari  Eng.  R.  R.  Cas.  520  (Iowa);  Cedar  Rapids, 
is  the  proper  remedy,  in  order  to  have  the  Ac.  R  R.  Co.  v.  Chicago,  Milwaukee, 
order  annulled  before  the  damages  it  pur-  &  St.  Paul  R.  R.  Co.,  10  id.  52  (Iowa).  The 
ports  to  authorize  have  been  sustained.  And  provisions  of  respondent's  charter  for  ob- 
when  a  trespass  is  about  to  be  committetl,  tain  ing  the  right  of  way  contemplates 
by  authority  of  an  order  of  court  which  a  decision  by  commissioners  as  to  the 
is  void,  the  fact  that  the  trespass  may  be  compensation  to  be  paid  the  land-owner, 
eigoined  in  equity  does  not  prevent  the  to  be  embodied  in  a  report  to  be  filed  in 
order  from  being  reviewed  on  certiorari,  the  District  Court,  that  either  the  land- 
for  the  mere  fact  that  the  order  is  void  owner  or  the  company  may  appeal.  But 
will  not  alone  authorize  an  injunction,  neither  by  express  words  nor  by  necessary 
California  Pacific  R.  R.  Co.  v.  Central  implication,  does  the  charter  prescribe  the 
Pacific  B.  R.  Co.,  47  Cal.  528.  The  grounds  upon  which,  or  the  time  or  man- 
inquisition  must  be  positively  sworn  to,  ner  in  which,  the  appeal  'may  be  taken. 
or  a  certiorari  will  not  be  granted  to  bring  It  presents  in  these  respects  an  instance  of 
np  the  inquisition  of  a  compensation  jury,  cams  omissus,  Peters  v.  Hastings  k  Da- 
Bl^na  V.  Manchester  &  Leeds  Ry.  Co.,  8  kota  R.  R.  Co.,  19  Minn.  260.  The  owner 
Ad.  &  £1.  415.  An  order  was  made  by  of  lands  is  not  deprived  of  any  rights  by 
the  Circuit  Court  sending  an  appeal  from  the  mere  deposit,  pending  appeal,  of  tlie 
an  assessment  of  land  damages  by  the  rail-  sum  awarded  by  the  jury  ;  as  there  is  no 
road  commissioners  and  selectmen  to  a  statute  requiring  him  to  take  the  risk 
referee  for  trial ;  but  no  action  was  taken  of  such  a  deposit,  or  depriving  him  of  any 
under  the  onler,  because  of  exceptions  rights  until  he  is  paid.  The  owner  can^- 
which  were  transferred  to  the  Supreme  not  be  compelled  to  determine  at  his  peril 
Court.  Before  the  exceptions  were  reached  whether  a  jury  will  regard  the  land  as 
for  decision,  the  statute  was  amended  by  necessary  for  public  use  ;  he  is  not, 
excluding  such  cases  from  its  operation,  therefore,  in  fault  for  refusing  a  tender 
It  was  held  that  the  order  of  reference  when  he  can  have  no  assurance  that  the 
should  be  rescinded.  Gray  v.  White  proposed  improvement  will  be  sanctioned. 
Mountains  R.  B.  Co.,  56  N.  H.  182.  Toledo,  Ann  Arbor,  k  Grand  Trunk  R.  R. 
Whenever,  in  such  proceedings,  jurisdic-  Co.  v.  Dun  lap,  47  Mich.  456.  Money 
tion  has  once  attached  by  due  service  of  deposited  by  a  railway  company  with 
the  requisite  petition  and  notice  upon  all  a  county  treasurer  for  the  damages  awarded 
parties  having  or  claiming  any  estate  or  by  commissioners  in  condemnation  pro- 
interest  in  the  property  thereby  affected,  ceedings  remains  with  the  treasurer  at  the 


1  Vt.  A  Mass.  R.  R.  Co.  v.  County    River  R.  R.  Co.  v.  County  Comm'rs,  127 
Comm'rs,   10  Cash.   (Mass.)  12;  Conn.    Mass. 50;  Dayv.  Springfield,  102  Mass. 810. 
TOL.  II.  —  9 
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Irregularities  and  defects  of  any  kind  in  the  proceedings  may  be 
waived  by  the  land-owner  either  expressly  or  impliedly,  as,  if  he  ac- 
cepts the  amount  of  damages  awarded ;  ^  but  this  does  not  operate  as 
a  waiver  of  his  remedy  for  a  trespass  committed  before  the  damages 

were  assessed,^    So  a  waiver  may  be  implied  from  an  appearance  to 

contest  the  amount  of  damages.'  Indeed,  it  will  be  safe  to  say  that 

risk  of  the  company  pending  the  proceed-  entered  of  record.  AU  the  proceedings 
ings,  and  if  the  land-owner  appeal  from  (including  the  a]>peal8)  were  duly  had  as 
the  assessment  of  the  commissioners,  and  provided  by  law.  It  was  held  that  tlie 
recover  a  judgment  in  the  District  Court,  plaintiff  cannot  upon  this  state  of  facts, 
the  company  is  not  entitled  to  have  the  maintain  an  action  to  recover  for  his  labor, 
amount  thus  deposited  credited  upon  the  loss  of  time,  and  expenses  in  conducting 
judgment.  Black  shire  v,  Atchison,  To-  and  attending  to  the  proceedings  on  his 
peka,  k  Santa  Fe  R.  R.  Co.,  18  Kans.  part.  Bergman  v.  St.  Paul,  Stillwater,  & 
514.  Where  the  railway  company  has  de-  Taylor's  Falls  R-  B.  Co.,  21  Minn.  533. 
posited  the  amount  of  the  award  and  taken  The  respondent  appealed  from  the  corn- 
possession  of  the  lands  condemned,  the  missioners*  award  of  damages  for  light  of 
owner,  on  giving  the  requisite  bond,  may  way.  The  appeal  coming  on  for  trial,  the 
withdraw  the  amount  so  deposited,  with-  district  court  on  his  motion,  made  an 
out  prejudice  to  an  appeal  from  the  award,  order  dismissing  the  petition  and  all  snb- 
Weyer  v.  Milwaukee  &  Lake  Winnebago  sequent  proceedings  thereunder,  and  the 
R.  R  Co.,  57  Wis.  329.  The  amount  of  order  was  held  erroneous  and  reversed, 
an  award  upon  the  taking  of  land  belong-  Rippe  v,  Chicago,  Dubuque,  &  Minn, 
ing  to  several  heirs  was  paid  into  court  by  R.  R.  Co.,  20  Minn.  187.  An  ap^ieal  by 
the  corporation.  With  the  assent  of  the  a  railway  company,  from  the  assessment  uf 
heirs,  the  administrator  of  their  ancestor  damages  by  commissioners  appointed  in 
gave  the  bond  required  by  statute,  and  pursuance  of  its  charter,  brings  up  the 
withdrew  the  money  so  deposited.  It  was  whole  case  into  the  appellate  court  where 
held  that  the  administrator  was  thereafter  the  parties  can  have  every  right  relating 
estopped  to  deny  that  he  was  a  party  to  to  such  damages  adjudged  and  determined, 
the  proceeding,  and  the  amount  of  the  Therefore,  a  separate  action  involving  the 
award  having  been  diminished  by  the  same  rights  will  be  dismissed.  Phifer  v. 
verdict  on  an  appeal  by  the  company,  Carolina  Central  R.  R.  Co. ,  72  N.  C.  433  ; 
there  was  no  error  in  rendering  judgment  Wooster  v.  Sugar  River  Valley  R.  R.  Co., 
against  him  for  the  amount  of  such  dim-  57  Wis.  811. 

inution.      In    such    a    case  the  railroad  *  Kile  v.    Yellowhead,    80    111.    208 ; 

company  is  entitled,  also,  to  recover  inter-  Rees  r.  Chicago,  88  id.  822  ;  Hawley  v, 

est  upon  the  amount  by  which  the  award  Harrall,  19  Conn.  421  ;  Dodge  v.  Bums, 

is  decreased,  from  the  date  of  the  with-  6  Wis.  514 ;  Quincy,  &c.  R.  R.  Co.   p. 

drawal  of  the  deposit.     Watson  v.  Mil-  Kellogg,   54  Mo.    384 ;    Troy   &  Boston 

waukee  &  Madison  R.  R.  Co.,   57  WU.  R.  R.  Co.  v.  Potter.  42  Vt.  265  ;  Karber 

332.     Under  the  provisions  of  the  statute  v,  Nellia,  22  Wis.  215. 

the    defendant  instituted  proceedings  to  *  Powers  v.  Humert,  51  Mo.  186. 

condemn  plaintiff  *s  land.     Both  parties  »  In  Dyckman  v.  New  York,  5  N.  Y. 

appealed  from  the  award  of  commissioners.  484,  the  statute  required  the  city  to  make 

At  the  December  term,  the  appeal  was  an  effort  to  agree  with  the  owners  for  the 

placed  upon  the  calendar  for  trial,  and  the  purchase  of  the  land,  but  in  this  case  no 

parties  appeared  by  their  attorneys  ;  but  such  attempt  was  made ;  and  the  court 

during  the  term  the  defendant,  with  the  held  that  the  land-owner,  by  appearing 

permission  of  the  court,  the  plaintiff  ob-  and  contesting  the  proceedings  without 

jecting,  dismissed  the  proceedings  for  con-  raising  the  objection,  must  be  treated  as 

demnation,  and  caused  the  dismiBsal  to  be  having  waived  the  in^egnlarity. 
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where  irregularities  in  the  proceedings  exist,  if  the  land-owner  ap- 
pears, but  neglects  to  raise  an  objection  upon  that  ground,  he  will 
be  treated  as  having  waived  them.^     When  the  damages  are  required 

1  Miaajarippi,  &c.  R  R.  Co.  v.  Bying-  a  hearing  before  commissioners,  the  owner 
ton,  14  Iowa,  572  ;  Johnston  v,  Rankin,  makes  default,  the  Supreme  Court,  on 
70  N.  C.  560  ;  Delaware,  Lackawanna,  &  motion  to  confirm  the  report  of  the  corn- 
Western  K  R.  Co.  V.  Burson,  61  Penu.  missionera,  has  power,  the  default  being 
St  S69  ;  Dietrich  v.  Murdock,  42  Mo.  excused,  to  open  it,  to  set  aside  the  report 
279  ;  Borland  v.  Mississippi,  &c.  R.  R.  and  order  a  new  hearing.  New  York, 
Co.,  8  Iowa,  148  ;  Chicago  v.  Wheeler,  25  Lackawanna,  &  Western  R.  R.  Co.,  in  re, 
111.  478  ;  St.  Joseph,  &c  R.  R.  Co.  «.  93  N.  Y.  885.  A  deposit  of  the  amount 
Orr,  8  Kan.  419 ;  Higgins  9.  Chicago,  18  of  an  award  of  damages  for  land  taken 
lU.  276.  Where  the  company  took  ex-  under  the  law  of  eminent  domain,  where 
ceptions  to  a  commissioners'  report  on  the  a  deposit  is  authorized  to  be  made  for 
ground  that,  "since  the  report  of  the  the  use  of  the  land-owner,  is  unavailing 
viewers,"  it  had  altered  the  route  of  its  if  a  condition  is  imposed  respecting  the 
road  through  the  land  of  some  of  the  prop-  payment  of  the  money  deposited  to  the 
erty-holders,  and  the  court  set  aside  so  owner.  It  is  immaterial  whether  or  not 
much  of  the  report  as  assessed  the  dam-  the  agent  making  the  deposit  was  author- 
ages  to  them,  and  then  confirmed  the  rest  ized  to  im{x>se  the  condition.  Kanne  v. 
of  the  report,  it  was  held  that  this  ac-  Minneapolis  &  St.  Louis  R.  R  Co.,  30 
tion  of  the  court  was  final,  and  the  snb-  Minn.  423.  The  defendant  railway  com- 
ject  of  appeal ;  and  that  the  location  of  pany  had  commenced  the  construction  of 
the  line  by  the  company  was  an  appro-  its  road  over  the  lands  of  the  defendant 
priation  of  the  land ;  and  after  the  assess-  B. ,  and  had  deposited  the  amount  of  the 
ment  of  the  damages,  the  right  thereto  land  damages  awarded  B.  by  the  com  mis- 
was  vested  in  the  owners,  and  could  not  sioners,  in  the  plaintiff's  bank,  as  pro- 
he  divested  by  a  subsequent  change  of  vided  by  statute,  for  which  the  bank  had 
route.  Beale  v.  Pennsylvania  R.  R.  Co.,  issued  a  certificate  of  deposit  to  B.  While 
86  Penn.  St.  509.  The  notice  required  the  work  was  in  progress,  and  before  much 
by  the  statute  to  be  given  on  an  applica-  of  B.'s  land  had  been  taken,  the  company 
tion  for  a  change  of  the  proposed  route  was  enjoined,  at  the  instance  of  other 
of  a  railway  com^iany  must  be  personally  parties,  from  the  further  prosecution  of 
served.  People  ex  rd.  v.  Lock  port  k,  Buf-  work  upon  its  road,  whereupon  it  forlmde 
falo  R.  R  Co.,  13  Hun  (N.  Y.),  211.  In  the  orator  to  pay  B.  the  sum  so  deposited, 
proceedings  of  tius  character  all  precedent  because  it  had  taken  but  a  small  portion 
conditions  must  be  fully  complied  with,  of  the  lands  of  B.  for  which  damages  were 
Kansas  City,  St.  Joseph,  &  Coimcil  Bluffs  awarded,  and  had  damaged  the  lands  to  a 
R.  R.  Co.  17.  Campbell,  62  Mo.  585.  And  much  less  extent  than  the  amount  of  the 
evidence  of  an  effort  having  been  made  damages  awarded.  B.  claimed  the  deposit, 
before  the  commencement  of  an  action,  to  and  demanded  it  of  the  orator,  and  upon 
agree  as  to  the  compensation  for  a  right  its  refusal  to  pay  the  same  to  him,  brought 
of  way,  is  a  prerequisite  to  establish  a  suit  at  law  therefor.  The  orator  claimed 
cause  of  suit.  Oregon  R.  R.  &  Navigation  no  interest  in  the  fund  other  than  as 
Co.  o.  Oregon  Real  Estate  Co.,  10  Oreg.  stakeholder.  It  was  held  that  the  orator 
444.  Where  the  defendant  dies  during  could  sustain  a  bill  of  interpleader  against 
the  pendency  of  the  proceeding,  or  during  the  defendants  in  respect  to  the  fund, 
the  pendency  of  a  petition  in  error  to  re-  First  National  Bank  of  Brattleboro  v. 
verse  the  same,  the  revivor  of  the  pro-  West  River  R.  R.  Co.,  46  Vt.  633  ;  49  id. 
ceeding  most  be  had  in  the  name  of  the  167.  The  land  which  a  railway  company 
heirs  or  devisees,  and  not  of  the  adminis-  claimed  to  take  for  a  gravel-pit  was  de- 
tntor  of  the  deceased.  VaUey  R.  R.  Qo,  scribed  in  its  petition  to  the  railway  com- 
V.  Bohm,  29  Ohio  St.  638.     Where,  npon  misaionei'a  as  comprised  within  a  space  of 


862  EMINENT  DOMAIN.  [CHAP.  XIII. 

to  be  assessed  by  a  sheriff's  jury,  the  same  rules  as  to  qualificatioQ, 
proceedings,  etc.^  ^PP^y  ^  in  the  case  of  commissioners,  unless  spe- 

fifteen  rods  square ;  the  land  condemned    with  the  clerk  is  not  signed  by  any  per- 
by  the  commissioners  for  that  purpose  was    son  in   behalf   of   the  railway  company 
not  comprised  within  that  limit.     It  was    as  required  by  statute,  such  olgection  will 
held  that  they  had  no  power  to  condemn    be  waived  if  not  made  until  a  late  stage 
land  not  described  in  the  petition  ;  and  in    of  the  proceeding.     Logansport,  &c.  K.  K. 
80  doing  they  exceeded  their  jurisdiction.    Co.   r.  Buchanan,   52    Ind.   163.     There 
Spofford  V.  Bucksport  &   Bangor  R.  R.    is  no  error  in  the  exclusion  of  testimony 
Co.,    66   Me.   26.     In  an  inquisition  of    for  the  purpose  of  sustaining  the  commis- 
damages  the  schedule  mentioned  a  dwell-    sioners'  report,   to  the  effect    that  they 
ing,  and  it  was  held  that  this  description  were  instructed  in  their  duties  by  the  ad- 
included  the  yard  and  garden.      Taylor    verse  attorneys.    The  matters  of  inquiry 
V.   Clemson,  2  Q.   B.  978.     Where  con-  for  the  court  are :   What  did  the  commis* 
demnation  notices  described  the  land  as  sioners  do  in  fact,  and  upon  what  prin* 
a  certain   number  of   feet  on  each  side  ciplea  did  they  arrive  at  the  conclusions 
of  the  centre  line  of  the  railroad,  **  as  the  reix>rted  f      Nothing    appearing   in    the 
same  is  located,  staked,  and  marked,"  it  record  to  show  how  this  inquiry  was  con- 
was  held  that  this  description  was  suffi-  ducted,  the  action  of  the  court  bdow,  in 
cieut,  and  if  any  other  parts  of  the  de-  setting  aside  the  report,  will  be  presumed 
scription    differed    therefrom    they    must  correct.      Quincy,    Missouri,    k     Pacific 
yield  to  the  visible  designation.     Lower  R.  R.  Co.  v.  Ridge,  57  Mo.  599.     In  a 
V,  Chicago,  Burlington,  &  Quincy  R  R.  proceeding  to  condemn  land  under  a  spa- 
Co.,  59  Iowa,  563.     The  petition,  under  cial  statute  which  passed  the  fee  in  the  land 
the  statute,  must  contain  such  a  descrip-  taken,  upon  payment  of  the  damages  as- 
tion  of  the  land  sought  to  be  condemned  sessed,  and  which  required  the  court  to  ren- 
as  will  show  its  location  and  the  bounda-  der  judgment  upon  the  report  of  the  com- 
ries  thereof.    A  defective  description  can-  missioners  in  case  no  appeal  was  taken 
not  be  remedied  by  a  reference  in  the  from  their  assessment,  both  parties  ap- 
petition  to  a  deed.     New  York  Central  &  pealed,  and  a  trial  was  had,  and  the  com- 
Hudsou  River  R.  R.  Co.,  in  re,  70  N.  Y.  pany  procured  a  reversal  for  error.    The 
191.     On  appeal,  a  railway  company  may,  land-owner  having  died,  the  cause  was  re- 
by  a  disclaimer,  dismiss  proceedings  insti-  docketed  in  the  name  of  his  adminstrator, 
tuted  by  it  for  condemnation  of  lands,  the  company's  appeal  dismissed  for  want 
In  such  a  case  the  costs  must  be  taxed  of  prosecution,  and  thereupon  the  adminis- 
to  the  company.     St.   Louis,    Ft.  Scott,  trator  dismissed   the    appeal  of  his  in- 
&    Wichita    R.   R.    Co.    v.    Martin,   29  testate,  electing  to  take  the  damages  as 
Kans.  750  ;  10  Am.  &  £ng.  R.  R.  Cas.  found  by  the  commissioners,  which  had 
514.     The  commissionera  should  hear  all  been  deposited.     It  was  held  that  as  the 
legal  and  relevant  testimony  offered  by  fee  in  the  land  descended  to  the  intestate's 
either  party,  bearing  upon  the  question  of  heirs-at-law,  they  should  have  been  made 
compensation.     Washington,   Cincinnati,  parties,  so  as  to  conclude  them  by  the 
&  St.  Louis  R.  R.   Co.   v.   Switzer,   26  judgment ;  and  for  the  error  in  not  mak- 
Gratt.   (Va.)  661.     Where  a  petition  is  ing  them  parties  the  judgment   of   the 
filed  to  condemn  land,  and  there  is  no  court  was  reversed.    Peoria  &  Rock  Island 
cross-petition  to  include  other  land  with  R.  R.  Co.  v.  Rice,  75  IlL  329.     Damages 
it,  it  is  improper  to  permit  evidence  to  be  resulting  to  the  remainder  of  the  tract 
introduced   in  regard  to  land  adjoining  not  taken,  on  account  of  the  shape  in 
that  described  in  the  petition  and  belong-  which  it  will  be  left,  or  of  the  effect  of  an 
ing  to  the  same  owner.     Peoria,  Atlanta,  embankment    built    along  the  track,  or 
k  Decatur  R.  R.  Co.  v.  Sawyer,  71  IlL  from  cutting  off  the  front  from  a  county 
861.     If  a  proceeding  may  be  dismissed,  road,  so  as  to  iig'ure  the  sale  for  building- 
on  the  motion  of  the  land-owner,  because  sites,  are  not  special  damages,  and  may 
the  instrument  of  appropriation  deposited  be  proved  without  being  aet  up  in  the 
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cific  changes  are  made  by  statute.     If  the  statute  merely  provides 
that  the  damages  shall  be  assessed  by  a  jury,  to  be  drawn  by  a  sheriff 

answer.  North  Pacific  R.  R.  Co.  v.  Ilastem  R.  R  Co.  v.  Boston  &  Maine 
Rejmolds,  50  Cal.  90.  There  is  no  rule  R.  R.  Co.,  Ill  Mass.  125.  An  assessment 
of  hiw  or  practice  authoriziug  the  filing  of  of  damages  in  proceedings  to  condemn 
an  answer  of  any  kind  to  a  petition  for  lands  is  void  if  the  land  is  not  lawfully 
the  condemnation  of  land.  If  one  is  filed,  condemned.  Detroit,  Monroe,  &  Toledo 
the  court  may  properly  have  the  same  R.  R.  Co.  v.  Detroit,  49  Mich.  47.  A 
stricken  from  the  files.  Smith  v.  Chicago  report  of  commissioners,  providing  that 
&  Western  Indiana  R.  R.  Co.,  105  111.  the  pai*ty  defendant  shall  have  the  liberty 
511.  An  application  for  a  writ  to  assess  of  constructing  certain  easements  over 
damsgea,  must  be  in  writing ;  and  such  the  land  taken  by  the  company,  is  ent>- 
application  constitutes  a  com  plaint  to  neous  upon  its  face,  although  otherwise  in 
which  objection  may  he  made  as  in  ordi-  conformity  to  the  statute,  and  may  be  set 
nary  proceedings.  Church  v.  Grand  aside  on  motion  of  the  defendant.  Rail- 
Rapids  &  Indiana  R.  R.  Co.,  70  lud.  ICl.  road  Co.  v.  Halstead,  7  West  Va.  801. 
Proceedings  to  condemn  land  for  railway  Where  a  railway  company  duly  condemned 
uses  are  special,  and  unlike  ordinary  a  right  of  way,  which  included  the  plain- 
trials  at  law  ;  the  inquest  may  be  con-  tiff's  lot,  and  without  paying  the  award 
ducted  by  commissioners  or  a  jury  without  entered  thereon,  but  did  not  actually 
the  aid  of  counsel,  so  that  the  iiractice  occupy  any  portion  of  plaintiff's  pro|ierty 
must  be  simple,  and  a  large  discretion  or  disturb  the  fence  around  it,  it  was  held 
allowed  in  admitting  or  rejecting  testi-  that  the  comjiany  had  not  made  such  an 
mony.  Port  Huron  &  Southwestern  R.  R.  appropriation  of  the  property  as  to  have 
Co.  r.  Voorhees,  30  Mich.  503  ;  East  Ten-  been  guilty  of  a  toi-t,  and  that  it  was  not 
nessee,  &c.  R.  R.  Co.  v,  Burnett,  11  Lea  liable  to  ]Niy  the  awai-d.  Dimmick  r. 
(Tenn.),  525 ;  Camp  p.  Coal  Creek,  &c.  Council  Bluffs  &  St.  Louis  R.  R.  Co.,  68 
R.  R.  Co.,  id.  705.  The  railway  company  Iowa,  637.  Proceedings  were  had  to  con- 
has  the  right  to  open  and  close.  McReyn-  demn  land,  which  were  regular  except 
olds  V.  Baltimore  &  Ohio  R.  R  Co.,  106  that  the  commissioners  awarded  a  gross 
111.  152.  Upon  exceptions  filed  to  the  sum  as  compensation  to  all  of  six  lot- 
report  of  commissioners,  the  court  should  owners,  who  held  in  severalty,  without 
review  by  evidence  the  action  of  the  com-  specifying  the  sum  to  which  each  was 
inissioneTS,  and  supervise  their  finding  so  entitled.  The  company  paid  the  money 
as  to  do  substantial  justice.  The  court  into  court,  and  nothing  further  was  done 
may  approve  or  reject  their  report,  but  in  the  proceeding.  It  was  held  that  the 
cannot  alter  it.  Mississippi  River  Bridge  condemnation  proceeding  being  ended, 
Co.  V.  Ring,  58  Mo.  491.  Where  a  peti-  and  not  pending  so  as  to  permit  the 
tion  to  condemn  land  for  a  right  of  way  award  to  be  corrected  at  the  instance 
describes  only  one  tract  of  land  of  the  de-  of  either  party,  it  was  without  any 
fendant's  farm,  which  is  cut  off  from  the  effect  upon  the  rights  of  the  fmrties. 
rest  of  the  farm,  and  damages  are  assessed  Such  proceedings  were  void.  Rusch  9. 
only  in  respect  to  that  tract,  the  owner  Milwaukee,  Lake  Shore,  k  Western  R. 
may  afterwards  cause  the  damages  to  be  R.  Co.,  54  W^is.  136.  Where  comniis- 
assessed  as  to  the  balance  of  the  land,  doners  assessed  the  damages  in  view  of 
Galena  &  Southern  Wisconsin  R.  R.  Co.  the  tract  taken  altogether,  but  under- 
V.  Birkbeck,  70  111.  208.  A  statute  au-  stated  the  quantity  of  the  land  by  a 
thorized  a  railway  company  to  take  a  fraction  of  an  acre,  it  was  held  that  it  did 
parcel  of  land  after  thirty  days'  notice,  not  invalidate  their  action.  Morgan  v. 
and  provided  that  all  general  statutes  re-  Chicago  &  Northeastern  R.  R.  Co.,  89 
lating  to  the  location  of  railways  should  Mich.  675.  Under  the  statute  authoriz- 
govem  the  taking.  It  was  held  that  the  ing  the  Eastern  R.  R.  Co.  to  take  land 
location  over  the  land  might  be  filed  be-  for  a  freight-station,  and  providing  that 
fore  the  expiration  of  the  thirty  days,  the  general  statute  shall  govern  the  pro. 
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or  constable,  a  jury  of  twelve  persons  are  required,  and  their  verdict 
is  required  to  be  unanimous,  and  they  should  be  drawn  according  to 
the  method  provided  by  statute  for  the  drawing  of  juries  in  ordinary 
cases.^  But  where  the  statute  makes  specific  provisions  in  these 
respects,  it  must  be  strictly  followed.  The  jury  should  be  sworn.* 
If  the  statute  makes  no  provision  in  that  respect,  the  parties  are 
entitled  to  the  same  challenges,  which  must  be  taken  in  the  same  way 
as  in  ordinary  cases.^  The  jury  are  entitled  to  the  same  privileges 
and  subject  to  the  same  rules  relative  to  the  admission  of  evidence 
as  commissioners  are,  and  are  not  subject  to  the  strict  rules  of  law 
in  that  respect.*  If  the  jury  fail  to  agree,  a  new  jury  must  be  sum- 
moned.^ But  in  New  York  the  verdict  of  a  majority  is  held  suffi- 
cient.® The  verdict  may  be  itemized,''  and  according  to  some  of  the 
cases  may  contain  conditions  requiring  the  company  to  remove  build- 
ings, etc. ;  ®  but  such  conditions  can  only  be  imposed  when  the  party 
to  be  afiected  thereby  assents  thereto.^  The  verdict  must  be  for  a 
certain  sum  payable  in  money,  and  cannot  be  to  the  effect  that  the 
company  shall  perform  certain  acts  in  compensation  for  the  injury.^® 
The  same  rules  as  to  setting  aside  the  verdict  of  a  jury  prevail  as 
exist  in  reference  to  setting  aside  the  report  of  commissioners,  etc 
Proceedings  to  condemn  land  are,  while  an  appeal  is  pending  and 

ceedings,  except  that,  instead  of  the  Clark,  23  Mich.  519  ;  Fowler  v.  Middle- 
county  commissioners,  three  commissioners  sex,  6  Allen  (Mass.),  92;  Molett  v. 
shall  be  appointed  by  the  court  to  adjudi-  Keenan,  22  Ala.  484  ;  Walker  v,  Boston, 
cate  the  damages,  from  whose  decision  **  an  &o.  R.  R.  Co.,  8  Cush.  (Mass.)  1. 
appeal  to  the  jury  shall  lie  "  in  behalf  of  *  Coster  v.  New  Jersey  R.  R,  Co.,  24 
any  owner  of  land  taken,  '*  as  is  provided  N.  J.  L.  730  ;  Columbia  Bridge  Co.  i;. 
in  cases  of  lands  taken  for  railroad  pur-  Geisse,  36  id.  687. 

poses,"   the  award  of   commissioners    so         ^  Hicks  v,   Foster,  82  6a.   414  ;  Chi- 

appointed  is  to  be  returned  to  the  court ;  cago,  &c.  R.  R.  Co.  v.  Sanford,  28  Mich, 

and  the  application  for  a  jury,  by  way  of  418. 

appeal  from  their  decision,  is  to  be  made,  '  Astor  v.  New  York,  6  J.  &  S.  (N.  Y. 

antl  the  trial  by  jury  had,  at  the  bar  of  Superior  Court)  589. 
this  court.     Wynian  v.  Eastern  R.  R.  Co.,         ^  Fitchburg  R.  R.  v.  Boston,  &c.  R.  R. 

128  Mass.  846.  Co.,  8  Cush.  (Mass.)  68. 

1  Mcacham  v.  Fitchburg  R.  R.  Co.,  4  «  Omaha  R.  R.  Co.  v,  Menk,  4  Neh. 
Cush.  (Mass.)  291.  Where  the  statute  21  ;  D wight  v.  Springfield,  6 Gray  (Ma.ss.), 
makes  provision  for  six  jurors,  the  parties  442. 

by  going  to  trial    with  a  less    number         •  Central  R.  R.  Co.  v.  Heller,  7  Ohio 

waive  the  irregularity.     Avery  v,  Groton,  St.  220  ;  Chicago,  &c,  R.  K  Co.  v.  Mel- 

86  Conn.  304.  ville,  66  111.  820  ;  Hill  v.  Mohawk  R.  R. 

2  Lumsden  v,  Milwaukee,  8  Wis.  486  ;  Co.,  7  N.  Y.  152  ;  Chesapeake  R.  R. 
Rockford  R.  R.  Co.  v.  McKinley,  64  111.  Co.  v.  Patton,  6  W.  Va.  147. 

838  ;  Owen  v.  Jordan,  27  Ala.  608.  ^^  N.  0.   Pacific  R.  R.  Co.  «.  Muirell* 

*  Converse  v.  Grand  Rapids  R.  R  Co.,     84  La.  An.  686. 
18  Mich.   469  ;   Mansfield  R.  R.  Co.  v. 
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until  the  valuation  is  paid,  in  the  nature  of  an  executory  contract  to 
buy  laud.  If  in  the  mean  time  the  corporation  becomes  insolvent, 
and  a  new  company  is  formed,  which  succeeds  to  its  rights,  the  last 
company  cannot  claim  the  rights  of  a  bona  Jide  purchaser,  nor  set 
up  adverse  possession,  or  the  statute  of  limitations,^  as  in  this  re- 
spect, it  stands  in  the  same  position  as  an  individual  would  in  I'efer- 
ence  to  such  matters,  and  being  in  possession  under  the  original 
company,  it  can  claim  no  greater  or  better  title  than  its  grantor  had, 
and,  as  the  original  company  held  as  a  licensee,  both  it  and  its  grantees 
are  estopped  from  denying  the  title  of  the  licensor.  The  remedy 
of  the  new  company  would  be  by  a  purchase  of  the  land,  or  its  con- 
demnation under  the  statute.  In  such  cases,  the  value  of  the  land 
is  to  be  estimated  as  it  was  at  the  time  when  the  original  company 
went  into  possession.  The  rule  in  such  cases  is  that  where  a  rail- 
way company  has  been  permitted  by  the  owner  to  enter  into  posses- 
sion and  construct  its  tracks  without  first  paying  the  compensation 
therefor,  in  subsequent  proceedings  to  condemn  the  land,  the  measure 
of  compensation  is  the  value  of  the  land  and  damages  at  the  time  of 
entry  with  interest,  irrespective  of  the  value  of  the  improvements 
subsequently  put  upon  it.*  The  value  of  the  road  structure  put  upon 
the  land  is  not  in  such  cases  to  be  considered.^  But  a  different  rule 
prevails  where  the  company  entered  into  a  contract  for  the  purchase 
of  the  land  which  it  has  not  performed  upon  its  part,  and  in  such  a 
case,  if  the  company  afterwards  seeks  to  condemn  the  land,  its  actual 
value,  including  the  value  of  the  improvements  placed  thereon,  is  the 
true  measure  of  compensation,^  and  its  grantees  stand  in  the  same 
relation  to  the  land  as  the  original  company,  and  are  subject  to  the 
same  rules  and  liabilities. 

The  land-owner  and  the  company  may  agree  upon  the  amount  of 
the  damages,  or  they  may  agree  that  the  amount  of  damages  shall 
be  ascertained  in  a  different  mode  from  that  provided  in  the  statute, 
and  such  agreement  ia  valid  and  binding  upon  both  parties,^  and 
where  the  company  is  let  into  possession  under  it,  before  tlie  dam- 
ages are  ascertained,  specific  performance  will  be  compelled  by  a 
court  of  equity,®  if  the  party  seeking  such  specific  performance  has 

^  Cilliaon  v.  Savannah,  &c.  R.  R.  Co.,         *  Aspinwall  V.Chicago,  &c.  R.  R.  Co., 

7  S.  C.  173;  Buckner  v.  Savannah  R.  R.  41  Wis.  474. 
Co.,  7  i<L  826.  ^  Bottdn  «.  Livingston,  16  Kan.  39. 

*  North  Hudson  Co.  R.  R.  Co.  v.  Boor-  *  Chicago,  &c.  R.  R.  Co.  v.  Swinney, 
man,  28  N.  J.  Eq.  450.  88  Iowa  182. 

•  Emerson  v.   Western  Union  R.  R. 
Co.,  75  lU.  176. 
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performed  the  agreement  upon,  his  part  so  as  to  be  entitled  to  invoke 
the  aid  of  a  court  of  equity. 

If  the  parties  do  not  agree  upon  the  damages,  and  proceedings  fpr 
the  condemnation  of  the  land  are  brought,  the  jury  or  viewers  must 
be  disinterested  men;  but  a  report  will  not  be  set  aside  because  one 
of  them  Iiad  a  claim  against  the  company  for  damages  for  altering 
a  county  road  so  as  to  pass  through  his  land.  Those  persons  only 
are  disqualified  from  acting  as  viewera  whose  property  immediately 
adjoins  the  railroad.^  Neither  does  the  fact  that  a  viewer  has  ex- 
pressed an  opinion  8is  to  a  former  and  somewhat  similar  case  render 
him  incompetent  to  serve  on  the  view ;  the  party  waives  objection 
to  a  viewer  by  appearing  at  the  hearing.^  But  one  who  has  given 
his  note  to  a  railway  company,  to  aid  in  the  construction  of  its  road, 
is  disqualified  as  a  juror  in  proceedings  to  condemn  lands  for  its 
right  of  way.  This  disqualification  cannot  be  removed  by  agree- 
ment of  parties.^  But  a  subscriber  to  a  railway  aid  fund,  who 
takes  no  stock  in  the  road,  acquires  no  legal  interest  in  another 
projected  road  from  the  fact  merely  that  it  is  to  be  leased  to  the 
road  which  he  hcus  aided,  and  is  not  thereby  disqualified  as  a  juror 
in  proceedings  for  condemnation  of  lands,  for  the  use  of  the  latter 
road.* 

A  motion  to  set  aside  the  verdict  of  the  jury  must  be  addressed 
to  and  adjudicated  upon  by  the  court  in  which  the  verdict  is  ren- 
dered.® Where  a  jury  is  required  merely  to  determine  the  damages 
for  taking  property  for  a  railway,  a  finding  in  general  terms  is  suffi- 
cient, and  it  need  not  specify  the  amount  allowed  for  each  item  of 
injury.  The  presumption  is  that  all  evident  facts  bearing  on  the 
amount  of  damages  were  taken  into  account.*  In  a  proceeding  to 
condemn  land  for  a  right  of  way  the  compensation  to  be  ascer- 
tained by  the  jury  for  the  taking  of  the  land  must  be,  in  terms, 
money,  and  the  jury  have  no  power  to  prescribe  the  performance 
of  other  acts  by  the  petitioners,  such  as  fencing  the  road,  making 
crossings,  etc.^ 

1  Newbecker  t7.  SiwqDehanna  R.  R.  Co.,         •  Burr  v,  Backsport,  &c.  R.  R.  Co.,  61 

1  Pearson  (Pa.),  57.  Me.  180. 

«  Gingrich   v.   Harrisburg,   &c.  R.  R.         •  Michigan    Air  Line    R.  R.    Co.    v. 

Co.,  1  Pearson  (Pa.),  74.  Barnes,  44  Mich.  222. 

•  Michigan  Air    Line  R.  R.    Co.   v,         ^  Chicago,  Milwaukee  &  St.  PfculR.  B. 

Barnes,  40  Mich.  883.  Co.  v.  MelviUe,  66  lU.  829. 

4  Detroit  Western  Transit  Co.  v.  Crane, 
50  Mich.  182. 
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Eminent  Domain  (continued). 


Sec.  249.  Parties  to  ProceediDgs. 

250.  Effect  of  takiDg  an  Inchoate 

Bight. 

251.  Title. 

252.  Ck>8t8. 

253.  What    ia    property    reqoiring 

Compensation  for  its  taking  : 
Interference  with  water- 
courses, etc. 

254.  Iiguries  to  Biparian  Bights  on 

navigable  streams. 

255.  What  constitutes  Damage. 

256.  Presumption  that  Commission- 

ers estimated  all  Iiguries. 

257.  Measure  of  Damages :  General 

Bule. 


Sec.  258.  Blssting,    Iiguries  from,  to  be 
assessed. 

259.  Private  ways. 

260.  Damages   confined  to  the  par- 

ticular tract 

261.  Measure  of  Compensation    for 

property  of  one  Corporation 
taken  for  its  use  by  another. 

262.  What  benefits  may  be  allowed. 

263.  Opinions  as  to  Value :  Expert 

Evidence. 

264.  Damages  in  Trespass. 

265.  Power  not  exhausted  by  First 

Taking. 

266.  Deposit  must  be  Unconditional. 


Sec.  249.  Partlee  to  ProoaadingB.  —  In  the  absence  of  any  statu- 
tory provision  in  that  respect,  there  seems  to  be  no  good  reason  why 
all  persons  who  sustain  damage  from  the  taking  of  their  lands,  in  a 
town  or  county,  may  not  be  joined  in  proceedings  brought  by  the 
railway  company  to  have  the  damages  assessed;  but  each  owner 
would  be  entitled  to  a  separate  assessment  or  verdict  for  his  par- 
ticular damage.^  But  if  the  statute  makes  special  provision  in  this 
respect,  it  must  be  strictly  followed.^  When,  however,  the  land- 
owner is  authorized  to  bring  proceedings,  only  those  who  are  jointly 
interested  in  the  land  in  question  can  join  therein;^  and  in  pro- 
ceedings brought  by  the  company  they  may,  and  generally  should 


^  McEee  v.  St.  Louis,  17  Mo.  184. 

«  Quincy  R.  R.  Co.  r.  Kellogg,  54  Mo. 
884.  In  Massachusetts,  an  estate  in  which 
there  are  different  interests  is  required  to 
be  valued  as  one  estate,  and  tbe  statute 
provides  for  the  apportionment  of  the  sum 
awarded   among  the  different   interests. 


Edmonds  v.  Boston,  108  Mass.  535.  See 
also  Spring  Valley  Water  Works  v.  San 
Francisco,  22  Cal.  434;  Chicago,  Bur- 
lington, &c.  R.  R.  Co.  V,  Chamberlain, 
84  111.  838. 

s  Merrill  v.  Berkshire,  11  Pick.  (Mass.) 
269;  Tucker  v.  CampbeU,  86  Me.  846. 
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be  joined  as  defendants,^  and  the  assessment  is  made  in  a  gross  sum, 
which  is  to  be  divided  among  them  according  to  their  respective 
interests.^  If  an  assessment  is  made  to  two  jointly,  one  cannot 
appeal  without  making  the  other  a  party  thereto,  either  by  notice 
or  other  proper  proceeding* 

In  appropriating  land  for  a  railroad  the  appraisal  should  not  con- 
tain a  separate  award  of  damages  to  each  tenant  in  common  of  a 
single  tract  of  land,  of  which  a  part  has  been  taken  for  the  use  of  a 
raih-oad;  and  where  the  appraisers,  after  fixing  the  value  of  the  land 
taken  and  the  damages  to  the  remainder  of  the  tract,  have  appor- 
tioned the  whole  amount  among  the  several  tenants  in  common,  an 
appeal  by  the  railroad  company  should  be  from  the  gross  award. 
On  such  appeal  the  tenants  in  common  and  all  other  parties  in 
interest  are  plaintiffs,  and  are  not  entitled  to  separate  trials.  Ten- 
ants in  common  must  unite  as  plaintiffs,  even  at  common  law,  to 
recover  damages  for  any  injury  done  to  the  real  estate.*  In  some  of 
the  States  they  are  allowed  to  join  or  sever  in  the  action.^ 

An  assessment  must  be  made  to  each  owner  in  severalty,  and  a 
gross  sum  cannot  be  awarded  to  several  owners  of  separate  and  dis- 
tinct parcels  of  a  tract ;  ®  nor  can  the  damages  of  owners  of  separate 
and  distinct  parts  of  a  block  of  buildings  be  awarded  in  gross,  but 
the  damages  of  each  owner  must  be  assessed  separately.^  A  vendor 
and  vendee  of  land  under  a  bond  for  a  deed  or  other  written  contract 
of  sale,®  a  lessor  and  lessee,®  tenants  in  common,^^  a  tenant  by  dower 

>  Whitcher  v.  Benton,  48  N.  H.  157 ;  78  ;  Southern  Pacific  R.  R.  Co.  v.  Wilson, 

Aahby    v.    Eastern    R.  R.    Co.,   6  Met.  49  Cal.  396. 

(Mass.)  368;  Southern  Pacific  R.  R.  Co.  *  De  Puy  v.  Strong,   37  N.  Y.  372  ; 

V.  Wilson,  49  Cal.  396;  Grand  Rapids,  Austin  v.  Hall,  13  Johns.   (N.   Y.)  286; 

&c.    R.  R.   Co.   V.  Alley,  84  Mich.  10  ;  Low  v.  Mumfoni,  14  id.  426  ;  Decker  v. 

East  Saginaw,  &c.  R.  R.  Co.  v.  Benham,  Livingston,  15  id.  479  ;  Hill  v.  Gibba,  5 

28  id.  459.  Hill  ( N.  Y.),  56  :  May  v.  Slade,  24  Tex. 

»  East  Saginaw  R,  R.  Co.  v.  Benham,  205  ;  Hobbs  v.  Hatch,  48  Me.  55. 
28  Mich.  459.     If  an  assessment  is  made         •  Hobbs  v.   Hatch,  ante  ;   Webber  v, 

separately  when  it  should  be  in  gross,  —  Merrill,  84  N.  H.  202  ;  Hubbard  v.  Fos- 

lAke  Superior  R.  R.    Co.   v.    Greve,   17  ter,  24  Vt.  542 ;  McGill  v.  Ash,  7  Peun. 

Minn.  322,  — or  in  gross  where  it  should  St.  397. 

have    been    made    in  several   sums,  the         •  Chicago  R.  R.  Co.   v.   Sanford,    28 

objection   comes    too  late  after    verdict.  Mich.  418. 

Knanpt  v.  St.  Paul,  Ac.  R.  R.  Co.,  22  ^  Sharp  v,  Johnson,  4  Hill  (N.  Y.>.  92. 
Minn.  173.  *  Colcough  v.  Nashville,  &c.  R.  R.  Co., 

•  Chicago  R.  R.  Co.  v.  Hurst,  80  Iowa,  2  Head  (Tenn.),  171 ;  Pinkerton  v.  Boston 


*  Kohl   V.   United  States,   91    U.  S.        ^^  Harrisburgh,  &c  R.  R.  Co. «.  Bocher, 
867.  7  Watts  (Penn-J,  88. 
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or  curtesy,  and  the  heirs,^  paxtners  owning  land  as  a  finn,^  the 
owner  of  a  life-estate  and  of  the  reversion,^  or  any  parties  whose 
interests  are  joint,  or  so  connected  as  not  to  he  fairly  severable, 
are  entitled  to  compensation  and  to  have  their  damages  assessed. 

k  Albany   R.  R.    Co.,    109    Mass.    527  ;         ^  Columbia,  &c.  Bridge  Co.  v.  Geiase, 
Dniry  v.  Midland  R.  R.  Co.,  127  id.  671.     85  N.  J.   L.  268.    Where  there  ia  a  life 
As  a  rule,  the  vendee  under  articles  of    tenant  and  a  rem aindemian,  both  muttt  join 
agreement  is  entitled  to  notice  and  com-    or  be  joined  in  ad  quod  damnum  proceed- 
jiensation,   and  where  there  has  been  a    ings,  and  there  will  be  an  apportionment 
imntract  to  sell  and  a  suit  for  specific  per-    of  the    damages   accordingly.      Coloough 
formance  instituted  by  the  vendor,  which    v.  Nashville  &  N.  W.  B.  B.  Co.,  2  Head 
results  in  a  decree  such  as  is  sought,  the    (Tenn.),  171 ;  Burbridge  v.  New  Albany, 
vendee  has  sufficient  interest  pending  the    &c  R.  R.  Co.,  9  Ind.  546.     In  such  case 
suit  to  file  a  petition  for  the  assessment  of    the  value  of  the  life-tenant's  interest  is  to 
damages.     Pinkerton  v.  Boston  k  Albany    be  estimated  by  multiplying  the  net  an- 
R.  R.  Co.,  109  Mass.  527.     In  this  case  nnal  value  of  the  premises  by  the  years  of 
the  court  say  :  "  The  price  which  he  has  the  life-tenant's  expectancy  of  life,  and 
agreed  to  pay  was  made  upon  the  assomp-  reducing  the   same  by  calculation  to  a 
tion  that  he  was  to  become  the  owner  of  present  cash  value.    Pittsburgh,  W.  Va.,  & 
tile  entire  lot,  unincumbered  by  the  action  Charleston  R.  B.  Co.  v.  Bentley,  88  Penn. 
of  the  respondents  in  appropriating  a  por-  St.  178.   A  widow  of  a  decedent  in  posses- 
tion  of  it  to  their  own  use.     Under  the  de-  sion  of  land,  together  with  the  heirs,  must 
cree  of  the  court  he  has  been  compelled  to  be  made  a  party  in  ad  quod  damnum  pro- 
fulfil  his  contract  and  to  pay  the  price  of  ceedings,  and  is  entitled  to  damages.  New 
the  entire  lot.     The  effect  of  this  decree  is  Orleans,  M.  &  C.  B.  B.  Co.  v.  Frederic, 
that  he  gets  from  his  grantors  less  than  46  Miss.  1.     So  of  the  owner  of  a  right  of 
he  contracted  for,  and  that  all  the  damage  way  over  land   taken.     Phila.,  W.  &  B. 
resulting  from  the  construction  of  the  re-  R.  R.  Co.  v.  Williams,  54  Penn.  St.  103. 
spondent's  railroad  falls  upon  him,  and  not  Or  of  a  right  of  common.     Bell  v.  Ohio 
n|)on  the  parties  from  whom  he  derived  &  Penn.  R.  B.  Co.,  1  Grant  Cas.  (Penn.) 
his  title.     So  far  as  it  is  a  question  be-  105.     The  owner  of  a  ground-rent  is  also 
tween  him  and  his  grantors,  there  can  be  entitled  to  an  apportionment  of  the  dam- 
no  doubt  that  the  compensation  for  the  age,    Voegtly  v.  Pittsburgh  &  Ft  W.  R.  B. 
taking  equitably  belongs  to  him  and  not  Ca,  2  Grant  Cas.   (Penn.)  243.     As  be- 
to  them."    So  where  a  person  was  in  pos-  tween  trustee  and  cestui  que  trust  it  seems 
session  of  land  and  held  a  title-bond  con-  that  the   former  must  institute  ad  quod 
ditioned  for  the  execution  of  a  deed  to  daTnnum  proceedings  and  not  the  latter. 
him  on  payment  of  the  purehase-money,  it  If  the  latter  does  so  his  title  may  be  denied, 
was  held  that  he  was  entitled  to  damsges  Davis  v.  Charles  Biver  Branch  R.  R.  Co., 
for  the  taking.    St  Louis,  L.,  &  D.   R.  11   Cush.    (Mass.)   506.      If  the  railroad 
Co.  V.  Wilder,  17  Kan.  239.     And  where  company  institutes  the  proceeding  it  is 
the  vendee  joins  with  the  vendor  in  the  irregular  to  join  the  cestui  que  trust.  State 
petition  for  damages,   the  railroad  com-  v.  Easton  &  Aniboy  R.  R.  (^o.,  37  N.  J.  L. 
pany  cannot  object  that  the  damages  are  181.     It  seems,  however,  that  where  one 
awaitled  in  a  gross  sum  and  not  appor-  partner  holds  land  in  trust  for  a  firm  the 
tioned.     Proprietors  of  Locks  v.  Nashua  &  railroad  company  cannot  object  to  both 
L.  B.  R.  Co.,  10  Cush.  (Mass.)  385.    The  parties  joining  in  ad  quod  damnum  pro- 
commissioners  need,  however,  take  no  no-  ceedings  and  having  a  joint  assessment 
tice  of  the  vendee's  interest  in  making  made  in  their  favor.     Reed  v.  Hanover 
their  award,   but  the  fund  awarded  by  Branch  B  R.  Co.,  105  Mass.  303. 
them  will  be  paid  into  court,  and  the  ven-         ^  Reed  v,  Hanover  Branch  R.  B.  Co., 
dee's  rights  will  there  be  protected.     Mc-  105  Mass.  803. 

Intyre  v,  Easton  &  Amboy  B.  B.  Co.,  26         *  Pittsburgh,  &c  B.  B.  Co.  v.  Bentley, 

K.  J.  £q.  425.  88  Penn.  St  178. 
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• 

If  a  party  is  omitted  from  the  proceedings,  they  will  be  valid  as 
to  those  who  are  made  parties,^  but  a  court  of  equity  will  not  en- 
join the  company  from  the  use  of  the  land  at  the  suit  of  one  not 
made  a  party,  when  it  does  not  appear  that  he  has  sustained  any 
serious  injury  therefrom* 

1  State  V,  Easton,  &c.  B.  R.  Co.,  87  their  shares  equal,  deducting  nothing  from 

N.  J.  L.  181.  the  plaintiff's  share  on  acconnt  of  said 

*  In  Whittlesey  v.  The  Hartford,  Pro-  mortgage.  In  November,  1861,  the  whole 
vidence  &  Fishkill  B.  R.  Co.,  23  Conn,  of  said  two  pieces  of  land,  except  what 
42,  the  plaintiff  and  his  nine  brothera  and  had  been  so  taken  by  said  company  and 
sisters  were  the  owners  in  fee  in  equal  the  mortgaged  interest  of  the  plaintiff,  be- 
proportions  of  two  pieces  of  land,  subject  came  vested  in  the  plaintiff  and  his  two 
to  the  life-estate  of  their  father.  In  Sep-  brothers,  W.  and  £.  In  July,  1849,  in 
tember,  1848,  the  plaintiff  mortgaged  his  pursuance  of  a  resolve  of  the  general  as- 
interest  therein  to  D.,  one  of  his  said  sembly,  the  New  York  and  Hartford  Rail- 
brothers,  and  in  December,  1852,  D.  ex-  road  Company  was  merged  in  the  Hartford, 
ecuted  to  him  a  release  of  the  same.  In  Providence,  and  Fishkill  Railroad  Com- 
Ax>ril,  1849,  the  New  York  &  Hartford  pany.  The  plaintiff  having  remained 
Railroad  Company  located  a  portion  of  silent  for  more  than  two  years  from  the 
their  road  across  said  pieces  of  land,  and  time  said  land  was  taken,  and  until  after 
said  location  having  l>een  submitted  to  said  road  was  completed,  although  he 
the  commissioners  and  notice  given  to  all  knew  of  the  progress  of  its  construction, 
the  owners,  including  the  plaintiff,  was  brought  a  bill  in  equity  against  said  Hart- 
approved  in  the  same  month.  Said  com-  ford,  Providence,  and  Fishkill  Railroad 
pany  afterwards  made  application  to  the  Company,  and  W.  and  £.,  praying  for  an 
Superior  Court  for  the  appointment  of  ap-  injunction  against  the  use  of  said  land  by 
praisers  of  the  damage  done  by  taking  said  company.  The  committee  to  whom 
said  land,  and  gave  notice  thereof  to  all  the  cause  was  referred  found  that  the  dam- 
persons  interested  therein  except  the  plain-  ages  to  the  plaintiff's  interest  in  said  land, 
tiff,  who  was  omitted  in  consequence  of  a  including  the  use  of  the  same,  estimated 
mistake  as  to  his  interest  in  the  same.  In  accoixling  to  its  value  at  the  time  of  tak- 
May,  1849,  three  freeholders  who  were  ing  it,  would  be  $40  ;  estimated  accord- 
appointed  for  that  purpose  assessed  the  ing  to  its  present  value  $50  ;  and  that  the 
damages  of  the  respondents  in  said  appli-  injunction  if  granted  would  produce  great 
cation  as  follows:  to  D.,  $164.65;  R.,  iigury  to  the  company  and  inconvenience 
$15  ;  S.,  $10  ;  and  to  the  other  seven  five  to  the  public.  It  was  held,  1.  That  the 
cents  each,  being  $190  in  the  whole.  Said  court  exercised  a  sound  discretion  in  refus- 
amount  was  intended  by  said  appraisers  to  ing  an  injunction  for  an  injury  so  trivial, 
be  the  full  value  of  all  the  damages  oc-  when,  if  granted,  it  would  be  productive 
casioned  by  taking  said  land,  and  the  of  so  much  damage  to  the  principal  de- 
same  was  deposited  by  the  company  ac-  fendant.  2.  That  the  reception  by  the 
cording  to  the  requirements  of  their  char-  plaintiff  of  the  company's  money  and  his 
ter  with  the  treasurer  of  the  county,  and  subsequent  silence  in  relation  to  any  claim 
was  afterwards  paid  over  to  the  parties  to  on  his  part  was  a  waiver  of  any  irregular- 
whom  it  was  assessed,  except  the  assess-  ity  in  the  appraisal  of  said  land.  3.  That 
ment  of  five  cents,  which  remained  on  de-  the  franchise  of  the  New  York  and  Hart- 
posit  for  the  use  of  the  paities  to  whom  it  ford  Railroad  Company  had  been  merged 
was  asse.ssed.  For  the  purpose  of  making  in  the  Hartford,  Providence,  and  Fishkill 
an  equitable  distribution  of  the  whole  Railroad  Company.  Where  such  bill  al- 
amount  so  assessed,  D.  afterwards  volun-  leged  that  the  plaintiff  and  his  brothers 
taiily  shared  with  his  brothers  and  sinters,  and  sisters,  as  the  heirs-at-law  of  their 
including  the  plaintiff,  the  amount  of  his  mother,  were  the  owners  of  the  land  in 
assessment,  in  such  manner  as  to  make  all  question,  and  that  the  company  had  never 
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The  words  "  owner  "  or  "  proprietor  "  are  not  legal  terms,  but  words 
of  common  parlance.  By  "owner  "  is  not  necessarily  meant  a  tenant 
in  fee  simple,  but  the  word  is  commonly  used  to  express,  generally, 
a  person  who  receives  benejicial  returns  from  the  land  ;  the  tenant  in 
fee  simple  may  have  scarcely  any  beneficial  interest  in  the  land. 
The  same  observations  apply  to  the  word  "  proprietor ; "  any  person 
who  has  a  beneficial  interest  in  the  land  was  held  to  be  within  the 
words  of  an  act,  "  making  satisfaction  to  the  owners  or  proprietors  of 
all  private  lands,  etc.,  taken,  or  for  any  loss  or  damage  they  may  sus- 
tain thereby."  ^  In  this  country  it  has  been  held  that,  under  a  statute 
providing  for  a  remedy  for  damages  sustained  by  the  owners  of  land 
taken  by  a  corporation,  all  owners  of  titles  in  or  growing  out  of  the 
land  whose  rights  are  capable  of  actual  privation  by  taking,  may 
have  compensation.^  The  term  "  owner,"  as  used  in  such  a  statute, 
includes  every  person  having  any  title  to  or  interest  in  the  land, 
capable  of  being  injured  by  the  construction  of  the  road,  and  ex- 
tends to  the  interest  of  a  lessee  or  termor.'  Lessees  of  land  for 
years  with  covenant  for  renewal,  have  such  an  interest  in  the  land 
as  will  bring  them  within  the  jurisdiction  of  a  court  authorized  to 
fix  the  compensation  a  railroad  shall  pay  to  ''owners." ^  Indeed,  the 
interest  of  a  lessee  is  as  potential  in  the  eye  of  the  law  as  that  of 
the  owner  of  the  fee,  though  practically  of  less  value,  and  cannot  be 
afiected  by  a  subsequent  agreement  between  his  lessor  and  the  com- 
pany, made  without  his  consent.  In  such  case  the  compensation  must 
be  apportioned  between  the  parties ;  and  the  lessor  and  lessee  should 

made  liim  any  compensation  for  his  inter-  Thompson,  10  Md.  76  ;  Colcongh  v.  Nash* 

est  therein  ;  and  it  was  alleged  in   the  ville,   &c.  K.  R.   Co.,    2  Head  (Tenn.), 

answer  of  the  company  that  all  the  dam-  171  ;  Lister  v,  Lohley,  2  H.  &  W.  (N.  Y.) 

ages  arising  from  taking  the  same,  with  122  ;  Milley  v.  South-Eastem  R.  R.  Co.,  1 

the  exception  of  thirty-five  cents,    were  M.  &  G.  68.    Compare,  to  the  contrary, 

paid  oyer  to  the  heirs  of  said  B.,  of  which  Ross  v.  Elizabethtown  &  Somerville  R.  B. 

the  plaintiff  was  one  ;  and  the  committee  Co.,   19  N.    J.    L.   230 ;  Canal  Bank  r. 

to  whom  the  cause  was  referred  found  that  Mayor  of  Alhany,  9  Wend.  (N.  Y.)  244. 

D.  voluntarily  divided  the  sum  awarded  That  the  presumi^ion  is,  if  the  jury  assess 

to  him  among  his  co-heirs  for  the  purpose  compensation  to  one  person,  it  is  only  for 

of  making  an  equitable  distribution,  —  it  his  interest  in  the  premises,  see  Rpx  v. 

was  held  that  such  finding  was  consistent  Nottingham  Old  Waterworks,  6  Ad.  &  E. 

with*  said  allegations.  865.     That  money  paid  into  court  for 

1  Lister  v.    Lohley,  6  N.  4  M.  848  ;  land  taken  by  a  railroad  company  is  to  be 

Ohauntler  v.  Robinson,  4  Exch.  168  ;  Rus-  divided  as  the  land  itself  should    have 

sell  V.  Shenton,  8  Q.  B.  449.  been,   see  Ross  v.  Adams,   28  N.  J,  L. 

*  Philadelphia,  &c.  R  R.  Co.  v.  Wil-  160. 

liams,  64  Penn.  St  108.  4  North    Pennsylvania    R.  R.  Co.  «• 

•  Baltimore    4   Ohio   R.  R.    Co.    v.    Davis,  26  Penn.  St  288. 
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each  receive  bis  separate  share  of  the  damages.^  The  lessor  and  lessee 
are  each  entitled  to  recover  compensation  for  the  damage  sustained  by 
them  respectively.^  But  a  lessee,  who  has  expended  large  sums  upon 
the  land  demised,  under  a  reasonable  expectation  of  a  renewal  of 
his  lease,  is  not  entitled  to  compensation  in  respect  of  such  expec- 
tancy, where  the  land  is  taken  from  him  by  an  incorporated  com- 
pany under  a  statute  directing  compensation  to  be  paid  to  the 
owners  and  occupiers  of  land  for  the  value  of  such  land,  and  also  for 
the  damages  sustained  by  them  in  making  such  works.^  The  owner 
of  a  ground-rent  is  held  not  to  be  aflfected  by  proceedings  of  a  rail- 
road company  against  his  tenants,  to  take  and  occupy  the  ground  for 
the  purposes  of  their  road,  as  the  landlord  and  tenant  have  distinct 
estates.*  A  court  authorized  to  fix  the  compensation  to  be  paid  by 
a  railroad  for  "  lands  and  materials,"  awarded  to  lessees,  holding  with 
a  covenant  of  renewal,  "  $4,000,  including  the  damages  aiising  out  of 
the  refusal  by  the  company  to  renew."  It  was  held  that  although  there 
was  no  authority  to  assess  damages  for  a  breach  of  covenant,  yet  the 
decree  was  good ;  as  this  was,  in  fact,  compensation  for  depriving  the 
lessees  of  an  interest  they  held  in  the  land.^  A  widow  who  is  enti- 
tled to  dower  in  land  taken  has  an  interest  which  the  commissioners 
should  assess,  which  is  the  value  of  her  life-estate.^  But  the  wife  of 
the  owner  of  the  fee  of  land  taken  for  public  use,  is  not  within  the 
provisions  of  a  statute  requiring  compensation  to  be  assessed  to  the 
persons  interested  in  or  entitled  to  the  land.  Her  inchoate  right,  or 
possibility  of  dower,  is  divested  by  a  regular  taking  from,  and  com- 
pensation to,  the  husband  in  his  lifetime.  All  inchoate  rights  are 
defeated  by  proceedings  to  condemn  the  land,  at  least  so  far  as  the 
company  is  concerned.*^  A  tenant  is  not  entitled  to  any  allowance 
for  improvements  which  by  the  terms  of  his  tenancy  he  is  bound  to 
leave  and  give  up  to  his  landlord.®  If  a  tenant  has  a  valid  contract 
for  a  renewal  of  his  lease,  he  is  entitled  to  compensation  for  the 
injury  resulting  from  being  deprived  thereof  by  the  taking.® 


1  Baltimore  &  Ohio  R.  R.  Co.  v.  Thomp- 
Bon,  10  Md.  76. 

«  Parks  V.  City  of  Boston,  16  Pick. 
(Mass.)  198. 

*  Rex  V,  Liverpool  &  Manchester  Ry. 
Co.,  4  Ad.  &  El.  650. 

*  Vop^ly  f>.  Pittsburgh,  Ac.  R.  R.  Co., 
2  Grant  Cas.  (Penn.)  248. 

*  North  Pennsylvania  R.  R.  Co.  v, 
Davis,  26  Penn.  St  238. 


•  Matter  of  William  and  Anthony 
Streets,  19  Wend.  (N.  Y.)  678. 

'  Moore  v.  Mayor,  &c  of  Kew  York,  8 
N.  Y.  — . 

•  Reg.  V.  Hungerford  Market  Co.,  9  Ad. 
&  El.  463. 

»  Norwich  Ry.  Co.  ».  Whitehonse,  11 
Beav.  882.  In  Ex  parte  Farlow,  2  B.  A 
Ad.  341,  a  tenant  from  year  to  year  was 
ejected  by  the  company,  but  received  a 
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Where  the  statute  makes  provision  for  the  payment  of  damages 
to  the  "  owners  "  of  land,  all  persons  having  a  proprietary  interest 
therein  capable  of  being  taken,  whether  in  possession,  reversion,  or 
remainder,  are  regarded  as  being  comprehended  under  the  term ;  and 
it  includes,  besides  the  owner  of  the  fee,  owners  of  franchises  issuing 
out  of  the  land,^  ownei-s  of  easements  of  any  kind,  over  or  in  the 
Lind,'  mortgagees,'  and  lessees  for  years*  or  life.*^     But  neither  a 

regular  half-year's  notice  to  quit.  It  ap-  pensation,  the  situation  beiug  the  same 
peared  that  she  had  been  many  years  in  as  though  the  landlord  had  given  the  reg- 
possession,  and  that  the  tenancy  was  not  ular  landlord's  notice.  See  aUo  Ex  parte 
likely  to  have  been  determined  if  the  act  Nodin,  L.  J.,  1848,  ch.  421.  A  tenant  at 
had  not  passed.  She  was  held  entitled  to  will  is  not  entitled  to  compensation  for 
compensation  for  the  whole  marketable  the  taking  of  his  estate.  Reg.  v.  Liver- 
interest  which  she  had  in  the  premises  pool,  &c.  Ry.  Co.,  4  Ad.  &  £1.  650. 
when  the  act  passed,  and  that  the  good-  ^  Enfield  TuU  Bridge  Co.  v.  Hartford, 
wfll,  though  of  premises  on  so  uncertain  a  &c.  R.  R.  Co.,  17  Conn.  454. 
tenure,  was  protected  by  the  act  as  an  in-  ^  Philadelphia,  &c.  R.  R.  Co.  v. 
tereat  which  would  practically  have  been  Williams,  54  Penii.  St.  103.  But  a  niort- 
valuable  as  between  the  tenant  and  a  par-  gagor  may  recover  the  fuU  amount  of  dam- 
chaser,  though  it  was  not  a  legal  interest  ages  without  reference  to  tbe  moitgagee. 
as  against  the  landlord.  But  it  was  other-  Breed  v.  Eastern  R.  R.  Co.,  6  Gray 
wise  where  the  tenancy  was  from  year  to  (Mass.),  470,  n. 

year,  determinable  at  three  months'  no-         *  Davis  v.  LaCrosse,  &c.  R.  R.  Co.,  12 

tice  ending  with   the  year,   and  with  a  Wis.   16  ;  Wilson  v.  Eui-oxtetin,  &c.  R.  R. 

stipulation  against  underletting  without  Co.,   67  Me.    358  ;  Michigan,  &c.  R.  R. 

leave.     But  see  Doo  v.  London,  &c.  Ry.  Co.   v.  Barnes,  40  Mich.  383  ;  Leverin  v. 

Co.,    8  Jar.    258,    and  Reg.  v.  London,  Cole,  38  Iowa,  463.     In  Crane  v,  Eliza- 

&c.  Ry.  Co.,  10  Ad.  &  El.  3,  where  the  beth,  86  N.  J.  £q.  839,  it  ap[)eared  that 

tenant  having  received  the  requisite  six  the  charter  of  Elizabeth  requires  that  in 

months*   notice  from  the  company,  and  laying  out  and  opening  streets  compensa- 

held   over  after  notice,  having  been  in-  tion  must  be  made  to  the  owner  or  owners 

formed  by  the  company  that  he  might  of  lands  and  real  estate  taken  for  the  im- 

hold  until  the  end  of  the  cuirent  year,  it  provement.     It  was  held  that  this  did  not 

held  that  he  was  entitled  to  no  com-  re(|uire  compensation  to  be  made  to  mort- 


*  North  Pennsylvania  R  R.  Co.  ».  award  to  the  lessor  and  to  the  lessee.  Bal- 
Davis,  26  Penn.  St  238  ;  HeLie  v.  Miff-  tiraore,  Ac.  R.  R.  Co.  v,  Tliompson,  ante. 
lin,  Ac.  R.  R.  Co.,  62  id.  67;  Parks  v.  But  see  Kohl  v.  VmiM  States,  91  U.  S. 
Boston,  15  Pick.  (Mass.)  198.  It  is  held  867.  The  rule  for  ascertainino:  the  dam- 
that  a  lessee  is  entitled  to  notice  even  ages  to  the  lessee  is  to  ascertain  the  dif- 
though  his  lease  expires  before  the  actual  ference  between  the  annual  use  of  the 
taking.  Edmands  v.  Boston,  108  Mass.  premises  before  and  after  the  taking. 
635.  And  a  license  from  the  owner  to  en-  Lawrence  v.  Boston,  119  Maas.  126  ; 
ter  is  no  defence  to  the  lessee's  claim  for  Renwick  v.  D.  &  N.  R.  R.  Co.,  49  Iowa, 
damages.  Baltimore,  &c.  R.  R.  Co.  u.  664  ;  Cobb  v.  Boston,  109  Mass.  438. 
Thompson,  10  Md.  76  ;  Brown  v.  Powell,  And  benefit**  accruing  to  the  lea.se  may  he 
25  Penn.  St.  221.  The  rule  is  otherwise,  offset.  Turnpike  Road  Co.  v.  Brossi,  22 
howerer,   where  the  lease  expressly   re-  Penn.  St.  29. 

serves    all    such  damages  to  the  lessor.         •  Burbridge  v.  New  Albany,  &c.  R.  R 

Burbridge  v.  New  Albany,  *c.  R.  R.  Co.,  Co.,  9  Ind.  646. 
9  Ind.  646.     There  should  be  a  separate 
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trespasser  in  possession^  nor  a  judgment  creditor^  is  held  to  come 
under  this  head.  The  damages  belong  to  the  owner  at  the  time  of 
the  taking,  and  do  not  pass  to  a  grantee  of  the  land  under  a  deed 
made  subsequent  to  that  time,  unless  expressly  conveyed  therein.' 

gagees  specifically  ;  that  the  compensation  mary  rule  that  in  statutes  and  contracts 
should  include  the  value  of  all  the  inter-  words  are  to  be  received  in  their  com- 
ests  burdened  by  the  public  easement,  mon  acceptation.  According  to  this  ac- 
and  is  to  be  paid  to  the  owner  of  the  land  ceptation  a  mortgagee  of  land  is  not  the 
if  no  other  claimant  intervenes  ;  and  if  in  owner,  as  has  been  frequently  adjudged 
any  case  such  owner  ought  not  in  equity  in  this  State.  Wade  v.  Miller,  83  N.J. 
to  receive  the  whole,  timely  resort  mutd)  £q.  296 ;  Shields  v.  Lozear,  85  id.  496 ; 
be  had  to  the  Court  of  Chancery,  which  Eircher  v.  Schalk,  40  id.  335.  If  the 
will  see  to  the  equitable  distribution  of  mortgagor  alone  is  notified,  the  title  of 
the  fund.  See  Mclntyre  v.  Easton  &  Am-  the  mortgagee  is  not  divested.  Leverin 
boy  R.  R  Co.,  26  N.  J,  Eq.  425  ;  Wheeler  v.  Cole,  88  Iowa,  463  ;  Piatt  v.  Bright, 
V.  Kirkland,  27  id.  584 ;  Bright  v.  Piatt,  anU  ;  Michigan  Air  Line  R.  R  Co.  v, 
82  N.  J.  £q.  862 ;  Astor  v.  Miller,  2  Barnes,  40  Mich.  388.  And  the  mortga- 
Paige  (N.  Y.),  68  ;  Astor  v.  Hoyt,  5  Wend,  gee  is  entitled  to  notice,  whether  he  is  in 
(N.  Y.)  603.  The  term  "owner"  as  ap-  or  out  of  possession.  Wilson  v.  European 
plied  to  real  estate,  is  undoubtedly  one  of  &c.  R.  R.  Co.,  67  Me.  858.  And  in  the 
variable  meaning.  Thus,  in  contracts  of  last  case  it  was  held  that  if  the  company 
insurance  it  has  received  much  latitude  proceeds  to  take  the  land  without  notice 
of  interpretation,  so  as  to  embrace  i>ersons  to  him  he  may  proceed  against  it  in  tres- 
entitled  to  particular  estates  and  equi-  ]iass.  If  he  is  made  a  party,  but  subse- 
table  interests,  where  such  construction  quently  as  to  him  the  proceedings  are 
was  necessary  to  preserve  the  validity  of  discontinued,  —  it  is  a  fatal  irregularity, 
tlie  policy  or  prevent  the  forfeiture  of  Where  he  is  not  made  a  party  it  has 
rights  under  it.  So  in  statutes  providing  been  held  that  he  may  first  sell  the 
compensation  to  owners  for  lands  taken  land,  and  if  that  does  not  yield  suffi- 
for  public  use,  where  the  Constitution  re-  cient  to  discharge  the  mortgage  debt,  he 
quired  that  special  interests  should  be  may  then  sell  the  right  of  way,  either  with 
paid  for,  similar  scope  has  also  necessarily  or  without  the  land  as  may  be  most  ad- 
been  given  to  the  language  in  order  to  ren-  vantageous.  Leverin  v.  Cole,  ante.  The 
der  the  acts  consistent  with  the  fundamen-  mortgagor  and  mortgagee  cannot  join  in 
tal  law.  Thus  in  Ellis  v.  Welch,  6  Mass.  proceedings,  but  must  proceed  separ- 
246,  and  Parks  r.  Boston,  15  Pick.  (Mass.)  ately.  Famsworth  v.  Boston,  126  Mass. 
198,  it  was  held  to  include  every  person  9.  And  where  the  mortgagor  proceeds 
having  a  valuable  vested  interest  in  land,  alone,  the  fund,  upon  application  of  the 
capable  of  being  damnified  by  the  laying  mortgagee,  will  be  ordered  to  be  paid  into 
out  of  a  street,  because  a  narrower  con-  court,  and  a  proportional  part  thereof  be 
struction  would  have  infringed  upon  the  paid  to  the  mortgagee,  and  he  will  be 
constitution  of  the  commonwealth.  But  relegated  to  the  remaining  estate  for  the 
in  Watson  r.  New  York  Central  R.  R  Co.,  balance.  Piatt  r.  Bright,  arUe.  In  Eng- 
47  N.  Y.  167,  where  upon  the  same  prin-  land  an  equitable  mortgagee  is  entitled  to 
ciple  it  was  urged  that  the  phrase  "own-  notice.  Martin  v.  London,  &c.  Ry.  Co., 
era  of  land  "  should  embrace  judgment  85  L.  J.  Ch.  795,  and  so  is  a  mortgagee  of 
creditors  of  the  legal  owner,  the  court  re-  a  leasehold  estate,  Hagar  v.  Brainerd,  44 
fused  to  construe  it  so  broadly,  because  Vt.  294. 

the  remedies  of  such  creditors  against  the  ^  Rasa  v.  Missouri,  Ac.  R.  R.  Co.,  18 

land  were  supposed  to  be  subject  to  legis-  Kan.  124. 

lative  supcrsedure  by  the  power  of  emi-  «  Watson  v.  N.  Y.  Central  R  R  Co., 

nent  domain  without  compensation.     In  47  N.  Y.  157. 

this  case  at  bar  the  court  applies  the  pri-  '  Rand  v.  Townaend,    26   Vt.    670 ; 
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If  the  land  of  a  deceased  person  is  taken,  the  compensation  belongs 
to  the  heirs,^  but  the  compensation  for  lands  taken  during  the  life- 
time of  the  deceased,  goes  to  his  executor  or  administrator  precisely 
the  same  and  upon  the  same  principle  as  the  purchase-money  for 
lands  conveyed  by  him  during  his  lifetime  would.^  If  the  statute 
makes  provision  for  the  payment  of  damages  to  "  parties  interested  " 
in  the  land,  a  wider  field  is  opened,  and  the  owner  of  an  equitable 
interest,'  mortgagees,^  a  party  in  possession  under  a  written  contract 
for  the  purchase  of  the  land,*  a  widow  with  a  right  of  dower,  or  a 
husband  who  is  tenant  by  curtesy,*  a  lessor  and  lessee  for  years,^  are 
all  entitled  to  damages,  as  well  as  any  person  who  has  a  tangible 
proprietary  interest  in  the  land.  Both  the  lessor  and  the  lessee 
are  entitled  to  damages,  —  the  lessor  for  the  injury  to  his  estate,  and 
the  lessee  to  the  extent  of  the  value  of  his  unexpired  term.®  If  the 
lease  contains  a  covenant  for  a  renewal,  he  is  entitled  also  to  recover 
the  value  of  a  renewal,  and  where  the  damages  in  such  a  case  were 
fixed  at  four  thousand  dollars,  *'  including  the  damages  arising  out 
of  the  refusal  by  the  company  to  renew,"  it  was  held  that,  although 
there  was  no  authority  to  assess  damages  for  a  breach  of  covenant, 
yet  the  decree  was  good,  as  it  was  in  fact  compensation  allowed  the 

Trogden  v.  Winona,  Ac.   R.  R.   Co.,  22  Boynton  v,  Peterboro,  &c.  R.  R.  Co.,  4 

Minn.    198;   Chicago,  &c.  R.  R.   Co.  v.  Cush.   (Mass.)   467;  Near  v.   Knox,  &c. 

Loeb,    8  111.   App.   627  ;    Paducah,   &c,  R.  R.  Co.,  61  Me.  298. 
R.R.  Co.  v.  Stowell,  12  Heisk.  (Tenn.)l;         *  Moore  r.   Boston,  8  Cush.  (Mass.) 

Drory  v.  Midland  R.  R.  Co.,  127  Mass.  274. 

571  ;    Tenbitx>k  v.  Jahke,  77  Penn.  St.         '  Drury  v.  Midland  R.  R.  Co.,  ante. 
392  ;  McFadden  v.  Johnson,  72  id.  386  ;         *  Piatt  v.  Bright,  32  N.  J.   Eq.  81  ; 

AUyn  V.  Providence  R.  R.  Co.,   4  R.  I.  Hagar  v.  Brainerd,  44  Vt.  294. 
457  ;  Pomroy  r.  Chicago,  Ac.  R.  R.  Co.,         *  Pinkerton  v.  Boston  &  Albany  R.  R. 

25  Wis.  641.    The  grantee  takes  the  land  Co.,  109  Mass.  527.     He  may  prosecute 

cum  onere.     Hentz  v.  Ix)ng  Island  R.  R.  his  claim  in  the  name  of  the  vendor. 
Co.,  18   Barb.    (N.  Y.)  646  ;  Chicago  &         •  Columbia,  Ac.  Bridge  Co.  w.  Geisse, 

Alton  R.  R.  Co.  V.  Maher,  91  111.  312  ;  85  N.  J.  L.  268. 

Central  R.  R.  Co,  v.  Merkel,  32  Tex.  723  ;         ^  Burbridge  v.  New  Albany,  &c.  R.  R. 

licwis  V.  Wilmington,  &c.  R.  R.  Co.,  11  Co.,    9  Ind.  546  ;   Parks  v,   Boston,  15 

Rich.  (S.  C.)  91.     It  is  held  that  a  waiver  Pick.   (Mass.)  198;  liawrence  v.  Boston, 

of  damages  by  the  oioner  of  the  land  is  119   Mass.    126  ;    Cobb    v.    Boston,    109 

binding  upon  all  persons  who  claim  under  Mass.   488  ;    Kohl  v.   United  States,  91 

him.    Central  R.  R.  Co.  v.  Hetfield,  29  U.  S.  367. 

N.  J.  L.  206  ;  Illinois  Central  R.  R.  Co.         *  Parks  v.    Boston,    ante  ;    Turnpike 

V.  Allen,  89  111.  205.      In  Toledo,   &c.  Road  v.  Bros.<ii,  22  Penn.  St.  29  ;  Balti- 

R.  R.  Co.  V.  Morgan,    72  111.  155,   the  more,  &c.  R.  R.  Co.  v.  Thompson,  10  Md. 

court  say  that  "  if  the  grantor  does  not  76 ;  Ren  wick  v,  D.  &  N.  R.  R.  Co.,  49 

complain  of  damage  done  to  his  land  be-  Iowa,  664  :  Brown  v.  Powell,  25  Penn. 

fore  he  conveyed  it,  the  grantee  certainly  St.  229  ;  Heise  v.  Pennsylvania  R.  R.  Co., 

cannot"  62   id.  67 ;    Colcough  v.  Nashville,  &c. 

1  BaUou  V.   Ballon,   78  N.  Y.    825;  R.  R.  Co.,  2  Head  (Tenn.),  171. 
TOL.  II.  — 10 
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lessee  for  his  interest  in  the  land.^  So  if  a  new  lease  has  been  al- 
ready made  for  a  term  to  begin  when  the  old  term  ends,  he  is  en- 
titled to  the  value  of  such  new  lease.^  The  statute  of  limitations 
does  not  apply  to  this  statutory  remedy,  and  unless,  as  is  usually 
the  case,  the  statute  limits  the  period  within  which  the  remedy  shall 
be  pursued,  it  may  be  done  at  any  time  ;*  but  if  any  of  the  common- 
law  remedies  apply,  the  statute  runs  upon  them,  and  after  the  lapse 
of  the  requisite  time  after  the  taking,  the  remedy  is  barred. 

Sec.  250.  Bffaot  of  Taking  an  Inchoate  Right  —  If  proper  proceed- 
ings are  brought  against  the  owner  of  the  land  for  its  condemnation, 
and  compensation  therefor  is  made  to  him,  if  the  statute  makes  no 
provision  to  the  contrary,  all  inchoate  rights  are  thereby,  so  far  as  the 
company  is  concerned,  released,*  —  as  rights  of  dower,  curtesy,  and 
other  incipient  rights,^  including  judgment  liens,  or  liens  by  attach- 
ment upon  mesne  process.^  But  where  the  statute  makes  provision 
for  the  acquisition  of  a  lien  upon  land  under  a  judgment,  a  payment 
of  the  damages  to  such  creditor  'pro  tarito,  would  operate  as  a  pay- 
ment to  the  owner.7 

Sec.  251.  Title.  —  When  the  corporation  brings  proceedings  to 
condemn  land,  by  making  a  person  a  party  thereto  it  admits  his 
title ;'  but  this  is  not  conclusive  upon  the  owner,  and  he  may  show 
that  his  title  is  different  from  that  stated.®  But  the  owner,  if  he  is 
satisfied  with  the  statement  of  his  title,  need  not  offer  any  evidence 
upon  that  head,  as  the  condemning  party  cannot  dispute  it  unless  it 
has  acquired  a  paramount  title.^^     But  this  only  applies  to  the  land 

1  North  Pennsylvania  R.  R.  Co.  v,  *  Chicago,  &c.  R.  R  Co.  v,  Hopkins, 
Davis,  26  Pcnn.  St.  238.  See  also  Ala-  90  HI.  316.  Unless  the  statute  expressly 
bama  R.  R.  Co.  v.  Kcnney,  89  Ala.  801.  bo  provides,  the  commissioners  cannot  pass 

2  Cobb  V.  Boston,  ante.  upon  the  question  of  title.     Spring  Valley 

•  Revere  v.  Boston,  14  Gray  (Mass.),  Water  Works  r.  San  Francisco,  22  Cal. 
218 ;    Flagg  v.    Worcester,   13   id.   601  ;    484. 

Delaware,  &c.    R.  R.   Co.  v.  Burson,  61         •  Brisbane  v.  St.  Paul,  &c  R.  R.  Co., 

Penn.  St.  369  ;  Jefferson,  &c.  R.  R.  Co.  v.  28  Minn.  114. 

New  Orleans,  81  La.  An.  478.  ^°  Selma  R.  R   Co.  r.  Camp,  46  Ga. 

♦  lAwrence  v.  Miller,  2  N.  Y.  246 ;  180;  St.  Paul,  &c.  R.  R.  Co.  v.  Matthews, 
McCracken  v.  Hayward,  2  How.  (U.  8.)  16  Minn.  841;  St.  Louis  R.  R.  Co.  v. 
608  ;  Towne  v.  Smith,  1  W.  &  N.  (U.  S.  Teters,  68  111.  144  ;  Peoria,  &c.  R.  R  Co. 
C.  C.)  134  ;  Moore  r.  New  York,  4  Sandf.  v.  Bryant,  57  111.  478  ;^  Peoria,  &c.  R.  R. 
(N.  Y.)  456.  Co.  V.  Laurie,  68  id.  264  ;  Crise  t>.  Audi- 

*  Moore  v.  New  York,  ante ;  Watson  tor,  17  Ark.  672  ;  Norristown  Turnpike©. 
V,  N.  Y.  Central  R  R.  Co.,  47  N.  Y.  167.  Burkett,  26  Ind.  63  ;  Knauft  v.  St.  Paul, 

•  Watson  V,  N.  Y.  Central  R.  R  Co.,  &c.  R.  R  Co.,  22  Minn.  178  ;  Rippe  r. 
anU.  Chicago,  &c.  R.  R.  Co.,  28  Minn.  18. 

^  Chicago,   Burlington,  &c.  R.  R.  Co. 
V,  Chamberlain,  84  111.  888. 
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taken ;  in  considering  damages  to  land  which  is  not  taken,  the  owner 
must  establish  his  title.^  So,  also,  where  he  brings  the  proceedings 
he  must  establish  his  title.^  His  title  may  be  questioned  by  the 
company,  but  in  order  to  do  so  it  must  set  up  want  or  failure  of  title 
in  its  answer*  When  the  corporation  institutes  proceedings,  if  it 
finds  the  title  of  the  person  proceeded  against  defective  its  remedy 
is  to  dismiss  the  proceedings,  or  have  the  inquest  set  aside  upon  that 
ground,* 

Sec.  252.  Coats.  —  Costs  are  not  recoverable  in  proceedings  to  con- 
demn land  unless  the  statute  so  provides,*  but  usually  provision  is 
made  that  the  party  prevailing  shall  recover  costs  ;*  and  the  company 
is  held  to  be  the  losing  party  when  damages  are  awarded  against  it 
upon  its  appeal,  although  the  sum  allowed  is  less  than  that  found  by 
the  commissioners  or  tribunal  from  which  the  appeal  was  taken.^ 
But  where  the  land-owner  appeals  and  the  judgment  is  affirmed,  the 
costs  are  taxable  against  him,®  But  unless  the  charter  or  general  law 
otherwise  provides,  it  is  held  in  most  cases  that  if  the  judgment  is 
affirmed  upon  the  land-owner's  appeal,  he  is  the  prevailing  party 
and  entitled  to  costs;®  but  in  New  York  it  is  held  that  while  the 


1  St  Paul,  &c.  R.  R.  Co.  v.  Matthews,  v.  Railway,  7  W.  &  S.  (Penn.)  236  ;  East 

ante,  Tennessee  &  Vii^nia  R.  R.  Co.  v.  Iy>ve, 

»  Peoria,  &c  R.  R.  Co.  v,  Bryant,  67  8  Head  (Tenn.),  63  ;  Winebiddle  v.  Penn- 

lU.  473  ;  Robbins  v,  Milwaukee,  &c.  R.  R.  sylvania  R.  R.  Co.,  2  Grant  Cas.  (Penn.) 

Co.,   6   Wis.  636  ;    AUyn  v.   Providence  32. 

R.  R.  Co.,  4   R.  I.,  457  ;    Directors  v.         »  Daley  v,  St.  Paul,  7  Minn.  390. 
Wrightsville,  &c.  R.  R.  Co.,  7  W.  &  S.         •  Mayor  v.  Richardson,  1 S.  &  P.  (Ala.) 

(Penn.)  236.     Possession  is  evidence  of  12  ;  Auditor  v.  Crise,  20  Ark.  540. 
title.     Sacramento  Valley   R.    R.  Co.  v.         *  Sherwood  v.  St.  Panl,  &c.  R.  R.  Co., 

Moffat,  7  CaL  577.    In  an  English  case,  a  21  Minn.  122  ;  Miller  v.  Easton,  &c.  R.  R. 

railway  company  paid  for  and  took  a  con-  Co.,  37  N.  J.  L.  222  ;  Herbein  v.   Phila- 

▼eyance  of  land  from  A.     Afterwards  B.  delphia,  &c.  R.  R.  Co.,  9  Watts  (Penn.), 

claimed  the  knd  and  moved  to  restrain  the  272  ;  Philadelphia,  &c.  R.  R.  Co.  v,  John- 

conipany  from  taking  it,  their  compulsory  son,  2  Whart,  (Penn.)  275. 
{lowers  having  expired.     The  evidence  of         •  Atlantic  &  St,  Lawrence  R.  R.  Co.  v. 

title  was  conflicting  between  A.  and  B.  County  Commissionei-s,  28  Me.  112  ;  Har- 

It  was  held  that  B.  had  his  remedy  by  vard  Branch  R.  R.  Co.  v.  Rand,  8  Cush. 

ejectment ;  and  an  iiijunction  was  there-  (Ma.ss.)  218  ;  Rensselaer  &  Saratoga  R.  R. 

fore  refused.      Webster  «.    Southeastern  Co.  ».  Davis,  55  N.  Y.  1 45. 
By.    Co.   15  Jur.   73.      The  land-owner         ^  Goodwin  v,  Boston  &  Maine  R.  R.  Co. 

whose  property  is  taken  for  a  company  63  Me.  368 ;    Bangor,  &c  R.  R.  Co.  v. 

most  show  what  title  he  has.     Ownership  Chamberlain,  60  id.  285. 
of  the  fee  is  not  to  be  presomed  from  the         ^  New  Orleans,  &c.  R.  R.  Co.  v.  Gay, 

possession.    The  company  pay  for  what  31  La.   An.  430  ;  Metier  v.  Easton,  &c. 

title  they  get  and  can  maintain,  and  for  R.  R.  Co.,  ante. 
no  more.     Robbins  v.  Milwaukee  &  Hon-         *  People  v.  McRoberts,  63  111.  28. 
con  R.  B.  Co.,  '6  Wis.  686  ;  Directors,  Ac 
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costs  on  appeal  are  the  same  as  in  other  actions,  there  can  be  no 
extra  allowance.^ 

Sec.  253.  Wliat  la  Property  requiring  CompeiiBation  for  its  taking : 
Interference  with  Water-courseB,  eto.  —  "Property,"  within  the  mean- 
ing of  the  term  as  employed  in  the  Constitution  and  in  the  various 
statutes  conferring  the  right  of  eminent  domain,  not  only  embraces 
tangible  things,  as  real  estate  or  personal  property,  but  also  the  rights 
which  are  incident  thereto;  and  an  invasion  of  these  rights  constitutes 
a  taking  within  the  meaning  of  the  term  as  employed  in  the  Consti- 
tution, because  it  operates  as  an  interference  with  the  ownei'^s  right 
of  exclusive  use  and  control.^    The  right  of  exclusive  dominion  over 

^  Rensselaer,  &c.  R.  R.   Co.  v.  Davis,  as  the  extent  of  the  corporate  work  and 

55  N.  Y.  145.  its  execution  rest  in  the  power  of  the  cor- 

^  East  Pennsylvania  R.  R.  Co.  v,  pomtion,  so  that  they  may  discontinue  it, 
Schollenberger,  54  Penn.  St.  144  ;  Eaton  the  owners  of  the  ground  are  not  bound 
V.  Boston,  Concord,  &  Montreal  R.  R.  Co.,  to  desist  from  expending  money  on  lands 
51  N.  H.  504  ;  Thompson  v.  Androscog-  proposed  to  be  taken  ;  and  they  are  enti- 
gin  Co.,  54  N.  H.  545.  An  "owner"  is  tied  to  be  paid  for  the  property  when 
one  who  has  some  interest  in  the  land  at  finally  taken,  at  its  value  at  the  time  of 
the  time  of  the  injury  done.  Philadelphia,  the  commissioners'  report,  including  im- 
&c.  R.  R.  Co.  V.  Lawrence,  10  Phila.  provements  so  made  meantime.  So  held 
(Penn.)  604.  The  lessor  of  land  is  enti-  in  the  case  of  property  taken  by  a  city  for 
tied  to  damages  for  being  deprived  of  re-  a  local  improvement.  Matter  of  WaU 
course  to  the  land  for  his  rent.  Fitzpat-  Street,  17  Barb.  (N.  Y.)  617.  A  railway 
rick  V.  Penn.  R.  R.  Co.,  10  Phila.  (Penn.)  company  which  constructs  a  crossing  in 
141.  Provisions  of  a  railroad  charter  pre-  conformity  with  the  orders  of  eommis- 
scribing  a  general  mode  for  assessing  com-  sioners,  whose  decision  is  final  by  statute, 
pensation  for  land  taken  by  the  company,  is  not  liable  to  one  whose  laud  abuts 
may  be  applied  to  the  interest  of  a  turnpike  'on  the  road,  for  direct  damage,  nor  by 
company  in  land  covered  by  their  road,  reason  of  a  change  of  grade  made  by  the 
and  in  the  road  itself,  as  being  a  species  of  town  in  consequence.  Such  an  owner  can- 
tangible  property.  White  River  Turnpike  not  maintain  an  action  for  the  land  of  the 
Co.  ».  Vermont  Central  R.  R.  Co.,  21  Yt.  highway.  Whittier  v.  Portland  k  Ken- 
590.  A  market  company  which  required  nebee  R.  R.  Co.,  88  Me.  26.  The  mere 
lands  held  by  a  tenant  under  a  fourteen  removal  of  a  track,  already  existing  in  a 
years'  lease,  suffered  the  lease  to  expire,  public  street,  nearer  to  a  landholder's  lot, 
and  then  turned  out  the  tenant.  The  so  that  it  came  over  his  line  which  ex- 
lease  contained  a  provision  that  at  the  end  tended  to  the  middle  of  the  street,  was 
of  the  term  the  tenant  should  yield  up  the  held  not  such  a  taking  of  his  land  as  to 
premises,  with  all  fixtures  and  improve-  entitle  a  land-owner  to  damages.  Snyder 
ments.  It  was  held  that  the  tenant  was  v.  The  Pennsylvania  R.  R.  Co.,  55  Penn. 
entitled  to  compensation  for  good-will  and  St.  840  ;  and  see  Farrand  v,  Chicago  & 
tlie  chance  of  beneficial  renewal,  but  not  N.  W.  R.  R.  Co.,  21  Wis.  485.  Nor  for 
for  improvements ;  but  that  these  might  be  relaying  a  track.  Hentz  v.  L.  I.  R.  R.  Co., 
considered  by  the  jury  in  estimating  the  13  Barb.  (N.  Y.)  646.  In  England,  where 
chance  of  beneficial  renewal.  Rex  v.  Hun-  railway  companies  are,  by  statute,  made 
gerford  Market  Co.,  4  B.  &  Ad.  596  ;  and  liable  to  the  owner  of  all  lands  "iujuri- 
see  Regina  v.  Hungerford  Market  Co.,  9  ously  affected"  by  their  railways,  it  has 
Ad.  &  E.  468  ;  Regina  v,  London  &  South-  been  held  that  if  the  company  does  any 
ampton  Ry.  Co.,  10  Ad.  ft  E.  8.    So  long  act  which  would  be  an  actionable  injury 
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property  is  one  of  its  most  valuable  attributes,  and  any  interference 

therewith  is  an  infringement  of  a  right  which  affords  ample  ground 

without  the  protection  of  their  specijil  act,  condemned  to  pay  for  land,  the  owner 
they  are  liable  under  the  general  statute,  reserving  the  minerals,  is  not  liable  to 
GloVer  V.  North  Staffordshire  Ry.  Co.,  the  land-owner  by  reason  of  his  inability 
15  Jur.  673 ;  Queen  r.  Eastern  Counties  to  work  a  mine  which  he  has  discovered 
Ry.  Co.,  2  Q.  B.  847.  The  words  "in-  under  the  railway.  The  conveyance  of  the 
juriously  affected  "  comprehend  cases  of  surface  of  the  land  gives  to  the  grantee  an 
injury  independent  of  taking  land,  and  implied  right  of  support,  sufficient  for  the 
are  not  limited  to  damage  sustained  by  object  contemplated,  from  the  soil  of  the 
persons  whose  lands  or  a  pait  of  whose  grantor  adj»icent  as  well  as  subjacent. 
lantls  are  taken,  used,  or  directly  inter-  Caledonian  Ry.  Co.  v.  Sprot,  2  Macq.  11. 
feivd  with  ;  and  the  right  to  compeusa-  L.  Cas.  449  ;  Midland  Ry.  Co.  v.  Checkly, 
tion  extends  to  and  may  be  asserted  in  L.  R.  4  Eq.  Gas.  19.  The  measure  of 
respect  of  consequential  damage.  East,  damages  in  a  case  where  land  in  a  coal 
&c.  Ry.  Co.  «.  Gattke,  15  Jur.  261  ;  Lon-  mine  has  been  tahen  for  an  underground 
don  &  Northwestern  Ry.  Co.  v.  Bradley,  railroad,  is  the  injury  done  to  the  tract,  ai> 
15  Jur.  639.  When  benefits  are  to  be  al-  a  whole,  or  the  difference  between  its  value 
lowe<i  for,  from  the  damages  incident  to  at  the  time  of  the  entry,  and  its  value  after 
"the  construction  of  the  road," — the  the  completion  of  the  railroad.  Brown  r. 
phrase  "  the  construction  of  the  road,"  Corey,  43  Penn.  St.  495.  The  owner  of  a 
as  used  in  the  charter,  does  not  mean  the  tide-mill,  who  is  also  the  riparian  pro- 
completion  of  the  whole  work,  but  the  prietor  of  flats,  from  which  the  tide  wholly 
construction  of  that  particular  portion  ebbs,  between  his  mill  and  navigable  water, 
which  runs  through  the  party's  land.  Mil-  has  no  right,  either  as  against  contermi- 
waukee  &  Mississippi  R.  R.  Co.  v,  Eble,  nous  proprietors  or  the  public,  to  have  his 
4Chand.  (Wis.)  72;  Vicksburg,  &c.  R.  R.  flats  kept  open  and  unobstructed  for  the 
Co.  V.  Calderwood,  15  La.  An.  481.  And  free  flow  and  reflow  of  the  tide- water  for 
the  commissioners  or  jury,  in  estimating  the  use  of  his  mill  or  for  navigation  pur- 
the  "  benefit  or  advantage "  to  the  owner,  poses.  The  adjoining  proprietors  may 
should  take  into  consideration  the  specu-  build  solid  structures  to  a  certain  extent, 
lative  or  salable  increase  in  the  value  of  and  thereby  obstruct  the  ebb  and  flow  of 
the  land  attributable  to  the  construction  the  tide,  if  in  so  doing  they  do  not  wholly 
of  the  road.  The  owner  is  to  be  assessexi  obstruct  the  access  of  other  proprietors  to 
for  any  benefit,  without  exception,  that  he  their  houses  and  lands  ;  and  if  the  mill- 
may  receive  from  the  construction  of  the  owner  and  other  proprietors  suffer  damage 
road.  And  in  estimating  the  "loss  or  therefrom,  it  is  damnum  absque  injuria. 
damage,"  the  expense  of  fencing  along  the  Therefore,  so  far  as  a  railroad  erected  by 
line  of  the  road,  where  it  passes  through  the  legislature  affects  the  right  of  the 
fleld's,  should  be  considered,  and  also  the  claimants  to' pass  and  repass  to  and  from 
incidental  depreciation  of  the  value  of  the  their  lands  and  wharves  with  vessels,  it  is 
tract  by  reason  of  the  road  passing  through  a  mere  regulation  of  a  public  right  and 
it.  Greenville  &  Columbia  B.  R.  Co.  v,  not  a  taking  of  private  property  for  a  public 
Partlow,  5  Rich.  (S.  C.)  L.  428.  Land  use,  and  gives  no  claim  for  damages. 
appropriated  under  an  implied  right  de-  Davidson  v.  Boston  &  Maine  R.  R.  Co.,  3 
rived  from  their  charter  and  the  provisions  Cush.  (Mass. )  91.  The  owner  of  wharves, 
of  a  general  railroad  law,  and  used  as  a  in  front  of  which  a  railroad  is  located 
place  of  deposit  for  stone  and  earth,  is  a  according  to  law,  cannot  recover  of  the 
proper  subject  for  compensation,  although  railroad  company,  as  damages,  the  antici- 
lying  beyond  the  legal  boundaries  of  the  pated  depreciation  of  the  wharf  property 
roadway,  if  necessary  to  the  construction  because  the  access  thereto  is  made  danger- 
of  the  road.  East  Pennsylvania  R.  R.  ous  and  inconvenient.  Boston  &  Worces- 
Co.  T.  SchoUenbetger,  54  Penn.  St  144.  ter  R.  R.  Co.  v.  Old  Colony  R.  R.  Co., 
A    railway    company    which    has    been  12  Cush.    (Mass.)   605.    In  the  case  of 


870                                           EMINENT  DOMAIN.                         [CHAP.  XIV. 

for  an  action.     Among  these,  is  the  right  to  have  the  waters  of 

a  natural  stream  come  thereto  in  its  usual  manner,  with  its  usual 
flow,  undiminished  in  quantity  and  quality ;  ^  and  any  interference 

with  this  right  is,  to  the  extent  of  such  interference,  a  taking  of 
property  for  which  the  owner  is  entitled  to  compensation ;  and  in 
estimating  damages  to  an  estate  for  the  taking  of  the  land,  all  these 
iujuries  are  to  be  taken  into  account  and  compensated  for,  whether 

the  injury  results  from  diverting  the  water,  or  from  precipitating  it 
upon  the  land  in  increased  volume,  so  as  to  flood  it,  or  render  it 
spongy,  or  otherwise  to  impair  its  value.^ 

compensation  claimed  for  the  building  of  a  86  Conn.  198.  In  the  case  of  a  naWgable 
i-ailroad  between  a  navigable  river  and  coal  stream,  the  bed  of  the  river  is  a  public 
mines,  whereby  the  river  transportation  highway  of  the  Stete,  and  within  its  abso- 
was  injured  or  cut  off,  to  reduce  damages,  lute  control,  subject  only  to  the  rights  of 
the  railroad  company  may  show  that  the  commerce.  Green  v.  Swift,  47  Cal.  536  ; 
river  transportation  had  lessened  in  value,  Black  River,  &c.  Co.  r.  La  Crasse,  &c. 
by  the  facilities  for  transportation  furnished  R.  R.  Co.,  64  Wis.  659.  But  if  the  stream 
by  the  railroad.  Cleveland  &  Pittsburgh  is  not  navigable  it  stands  on  a  common 
R.  R.  Co.  V,  Ball,  5  Ohio  St.  568.  In  an  footing  with  other  private  property,  so  far 
application  by  one  railroad  company  against  as  the  right  of  eminent  domain  is  eon- 
anotlier  for  damages  caused  by  taking  the  cerned.  Thus,  in  a  New  Jersey  case,  Glover 
petitioner's  land  under  legislative  author-  v.  Powell,  10  N.  J.  Eq.  211,  it  was  held 
ity,  it  is  not  a  proper  consideration  for  that  the  legislature  had  the  right  to 
enhancing  the  damages,'  that  the  peti-  authorize  the  obstruction  of  the  creek, 
tioners  own  a  railroad  extending  far  into  there  being  nothing  in  the  case  to  show 
the  interior,  and  are  doing  a  large  and  that  its  navigation  was  demanded  by  the 
profitable  business,  which  would  be  incom-  public  interest.  Certainly  all  property  is 
moded  by  the  tract  and  conveniences  of  held  upon  the  implied  condition  that  it 
the  respondents.  But  the  fact  of  the  may  be  reclaimed  by  the  government,  in 
proximity  of  the  railroad  communication  the  manner  and  upon  the  terms  pre.scribed 
with  tide-waters  and  a  harbor,  and  the  by  law,  whenever  the  public  necessities  so 
consequent  increased  value  of  the  property  demand.  Hazen  v,  Essex,  12Cush.  (Mass.) 
for  any  and  all  useful  business  purposes,  476,  477  j  Tnistees  v.  Dennett,  6  T.  &  C. 
are  proper  considerations  in  estimating  the  (N.  Y. )  207  ;  Central  v.  Ix)well,  4  Gray 
damages.  Boston  &  W^orcester  R.  R.  Co.  (Mass.),  474.  Where  lands  are  taken  for 
V.  Old  Colony  R.  R.  Co.,  12  Cush.  (Mass.)  public  use  the  owner  should  pursue  the 
605.  statutory  remedy,  and  an  action  for  tort 
1  Lntti-elVs  Case,  4  Coke,  86  ;  Parke  v.  will  not  lie  against  those  who  make  the 
Kilham,  8  Cal.  77  ;  Oliver  v,  Fenner,  8  improvement  under  a  jwwer  conferred  by 
R.  I.  215  ;  Gillett  v.  Johnson,  80  Conn,  statute.  Sprague  v.  Worcester,  18  Gray 
183  ;  Davis  r.  Fuller,  12  Vt.  178  ;  Parker  (Mass.),  189;  Bartlett  v.  Crozier,  17  Johns, 
r.  Griswold,  17  Conn.  288  ;  Thompson  v.  (N.  Y.)  447.  Such  a  limited  and  preeari- 
Crooker,  9  Pick.  (Ma.ss.)  69  ;  Webb  v,  ous  duty  in  the  reparation  of  bridges  can- 
Portland.  A  stn>am  not  navigable  stands  not  afford  a  ground  for  a  private  action 
on  a  common  footing  with  other  private  against  the  overseer  from  any  and  every 
property  so  far  as  the  ricrht  of  eminent  do-  peraon  who  may  happen  to  be  injured  by 
main  is  concerned.  If  the  public  good  a  bad  bridge  within  his  district.  Smith  v. 
r«»quires  it,  all  kinds  of  property  are  alike  Gould,  Wis.  Sup.  Ct.  1884. 
subject  to  it,  as  well  that  which  is  held  *  Trenton  Water  Power  Co.  v.  Raff,  86 
under  it  as  that  which  is  not.  New  York,  N.  J.  L.  385  ;  Pumpelly  r.  Green  Bay  Co. 
&c.  R.  R.  Co.  V,  Boston,  &c.  R.  R.  Co.,  18  Wall  (U.  S.)  166  ;  Wabash,  &c.  Canal 
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Says  Miller,  J.,  iu  a  case  cited  in  the  last  note :  ^  "  It  is  not  neces* 
sar}'  that  property  should  be  literally  *  taken/  within  the  strictest 

sense  of  that   word,  in  order  to  bring  it  within  the  constitutional 

provision  requiring  compensation.  While  remote  and  consequential 

injuries  sustained  to  property  by  neighboring  public  improvements 
are  properly  excluded  from  the  rule,  there  may  be  such  serious  inter- 
ruption to  the  common  and  necessary  use  of  property  as  will  amount 

to  a  taking  and  entitle  the  owner  to  compensation,  although  it  is  not 
abisolutely  taken  from  him.     The  backing  of  water  upon  lands,  or 

r.  Spears,  16  Ind.  441  ;  Evansville,  &c.  the  exercifle  of  their  authority,  precisely 
K.  R.  Co.  V,  Dick,  9  Ind.  433  ;  Hooker  v,  where  it  would  have  stood  if  the  land  had 
New  Haven,  fcc.  Canal  Co.,  14  Conn.  145  ;  been  acquired  in  the  ordinary  way.  Thus 
Grand  Rapids  Booming  Co.  v.  Jarvis,  30  a  railroad  embankment  in  an  eddy  and 
Mich.  308  ;  Ashley  v.  Port  Huron,  35  id.  creek's  mouth,  in  which  plaintiff  has  a 
296;  Lee  V.  Pembroke  Iron  Co.,  57  Me.  right  of  storing  lumber,  whereby  the  water 
481 ;  Arimond  v.  Green  Bay,  &c.  Canal  is  prevented  from  flowing  in  its  accus- 
<'o.,  31  Wis.  316;  Glover  v.  Powell,  10  tomed  channel,  and  the  plaintiff  is  de- 
N.  J.  Eq.  211  ;  Lehigh  Valley  R.  R.  Co.  prived  of  the  full  enjoyment  of  his  privi- 
r.  McFarlan,  31  N.  J.  £q.  706  ;  Cahill  v.  lege,  is  directly  injurious  to  the  plaintiff; 
Eastman,  18  Minn.  324  ;  Kemper  v.  Louis-  and  the  fact  that  the  creek  is  navigable 
ville,  14  Bush  (Ey.),  87.  If  there  is  no  and  within  the  control  of  the  legislature, 
difficulty  in  constructing  a  culvert  under  is  no  defence  to  an  action  for  the  injury 
a  railroad,  to  carry  off  the  water  from  a  complained  of.  Tinsman  v.  Belvidere 
meadow  over  which  the  railroad  passes,  Delaware  R.  R.  Co.,  26  N.  J.  L.  148. 
the  railroad  company  will  be  liable  for  Where  the  right  of  way  is  granted  to  a 
flowing  the  meadow,  if  they  do  not  make  railroad  company,  and  the  company  are 
a  culvert,  with  ditches  to  and  from  it,  suf-  obliged  to  make  a  deep  cut  in  order  to  en- 
flcieutly  low  to  drain  off  the  water.  John-  joy  the  right,  they  are  not  bound  to  build 
son  v.  Atlantic,  &c.  R.  R.  Co.,  35  N.  H.  walls  to  prevent  the  falling  in  of  the  banks. 
569.  But  after  it  has  turned  a  river  prop-  Hortsman  v.  Covington  &  Lexington  R.  R 
erly,  and  has  secured  the  banks  in  a  rea-  Co.,  18  B.  Mon.  (Ky.)  218.  Where  a 
sonable  manner,  they  cannot  be  liable  for  street  is  taken  by  a  railroad  company,  the 
the  future  action  of  the  water.  Norris  v.  remedy  of  an  abutter  for  an  injury  there- 
Vermont  Central  R.  R.  Co.,  22  Vt  99.  by  is  not  by  statute,  but  the  ordinary  one 
In  the  absence  of  special  laws,  corpora-  at  law  to  recover  for  a  consequential  in- 
tions  acting  within  their  powers  of  taking  jury.  The  lot  and  street  adjoining,  as  to 
land,  and  with  due  care,  are  not  liable  for  the  owner  of  the  former,  constitute  but  one 
consequential  damage.  Hatch  r.  Vermont  piece  of  property,  and  an  injury  to  the  lat- 
Central  Railroad,  28  Vt  142.  If  it  is  au-  ter  is  an  injury  to  the  former,  and  to  the 
thorized  to  lay  rails  in  the  public  streets,  whole  property.  Protzmnn  v.  Indiana po- 
it  will  not  be  liable  in  damages  for  acci-  lis,  &c.  R.  R.  Co.,  9  Ind.  467.  Where  a 
dents  resulting  therefrom,  unless  it  is  railroad  company  have  voluntarily,  and 
guilty  of  negligence  in  the  laying  down,  for  their  own  profit,  so  constnicted  their 
Mazetti  v.  New  York  &  Harlem  R.  R.  Co.,  road  as  necessarily  to  injure  a  person's 
3  E.  D.  S.  (N.  Y. )  98.  Such  corporations  property,  there  being  no  remedy  given  by 
may  be  vested  with  the  sovereign  power  to  their  charter,  though  they  constnicted  their 
take  private  property  for  public  use,  on  road  in  a  proper  manner  and  place,  they 
making  compensation,  but  are  not  clothed  are  liable  in  damages  for  such  injury, 
with  the  sovereign's  immunity  from  result-  Evansville,  &c.  R  R  Co.  v,  Dick,  9  Ind. 
ing  damages.  This  power  leaves  their  488. 
common-law  liability  for  injuries,  done  in  ^  Pumpelly  v.  Green  Bay  Co.,  ante. 
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casting  earth  or  sand  or  building  a  structure  upon  them^  if  doue 
under  statutes  authorizing  the  acts  for  the  public  benefit,  may  entitle 
the  laud-owner  to  compensation,  although  his  title  to  the  land  is  not 
divested." 

In  a  Connecticut  case,^  a  corporation  was  created  by  the  legisla- 
ture for  the  purpose  of  constructing  and  maintaining  a  canal  within 
certain  termini,  with  all  necessary  weiste-weirs,  etc.,  and  providing 
for  the  appointment  of  a  board  of  commissioners,  with  power  to 
designate  the  route  of  the  canal,  with  all  the  works  connected  thei-e- 
with,  and  to  appraise  the  damages,  giving  notice  to  the  parties  in- 
terested. The  canal  and  waste-weirs  were  constructed  under  the 
direction  of  such  commissioners.  The  water  of  the  canal  discharged 
from  one  of  the  waste-weirs,  after  running  through  the  lands  of 
other  persons,  flowed  upon  the  land  of  H.  below,  and  thereby  greatly 
injured  it ;  but  it  was  found  that  the  corporation,  in  tlius  discharg- 
ing the  water,  acted  with  proper  prudence  and  care.  No  part  of  H.*.s 
land  was  taken  for  the  purposes  of  the  canaL  This  injury  to  tlie 
plaintiff's  land  resulted,  not  from  any  act  of  Providence  or  unex- 
pected calamity,  but  from  using  the  waste-weir  for  the  necessary 
protection  of  the  canal.  In  an  action  on  the  case,  brought  by  H. 
against  the  corporation  for  this  injury,  it  was  held,  1.  That  although 
it  is  incident  to  the  sovereignty  of  every  government  to  take  private 
property  for  public  use,  of  the  necessity  or  expediency  of  which  the 
government  must  judge,  the  obligation  to  make  compensation  is 
commensurate  with  the  right ;  2.  That  no  intent  of  the  legislature 
to  authorize  the  injury  in  question  was  apparent  from  the  charter  of 
incorporation,  either  by  express  provision  or  fair  construction;  3. 
That  the  approval  by  the  commissioners  of  this  waste-weir,  with 
the  other  works  connected  with  the  canal,  did  not  authorize  the 
defendants  to  use  it,  though  with  prudence  and  care,  to  the  injury  of 
the  plaintiff;  4.  That  an  injury  to  land,  which  deprives  the  owner  of 
the  ordiiiary  use  of  it,  is  equivalent  to  a  taking  of  tlie  land ;  5.  Tliat 
no  compensation  having  been  provided  for  or  made  to  the  plaintiff 
for  the  injury  sustained,  he  was  entitled,  by  an  action  at  common 
law,  to  recover  damages  for  such  injury.  But  where  the  legislature 
has  provided  a  mode  of  redress,  —  as  where  it  provides  for  the  assess- 
ment of  damages  for  "property  taken  or  damaged**  by  the  work 
authorized,  —  an  action  will  not  lie  for  the  injury,  but  redress  must 

1  Hooker  v.  New  Haven,  &c.  Canal  Co.,  14  Conn.  145.    Upon  a  new  trial,  the  doo- 
trine  waa  adhered  to.    15  Conn.  812. 
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be  sought  in  the  mode  provided  by  statute.  But  the  class  of  inju- 
ries referred  to  are  held  to  come  within  the  rule  stated  in  the  Con- 
necticut case  when  no  provision  is  made  by  statute  for  their  redress.^ 

^  Stevens  v.  Middlesex  Canal,  12  Mass.  166,  the  legislature  had  authorized  the 
466.  In  this  case  an  action  was  brought  village  to  supply  themselves  with  water 
against  a  canal  company  which  had  con-  from  a  stream  running  through  the  plain- 
stnicted  its  canal  in  such  a  manner  that  tiff's  farm,  by  which  the  plaintiff  claimed 
the  water  oozed  through  the  banks  and  in-  he  should  be  much  incommoded  ;  and  an 
jured  the  plaintiff's  meadows.  No  proof  injunction  was  gran  ted.  Kent,  Chancellor, 
was  introduced  to  show  that  the  company  admits  the  power  of  the  legislature  ;  but 
had  constructed  their  works  in  an  im-  to  render  it  valid,  he  says  a  fair  compensa- 
proper  manner  or  had  been  guilty  of  negli-  tion  must,  in  all  cases,  be  previously  made 
gence  in  respect  thereto.  The  court  held  to  the  individual  affected,  under  some 
that  as  the  legislature  had  provided  an-  equitable  assessment  to  be  provided  by 
other  mode  of  redress,  an  action  would  not  law.  This  is  a  necessary  qualification  ac- 
lie,  bat  said  :  '*  When  the  legislature  au-  companying  the  exercise  of  legislative 
thorizes  an  act,  the  necessary  and  natural  power,  in  taking  private  property  for  pub- 
consequence  of  which  is  damage  to  the  lie  use.  The  limitation  is  admitted,  by 
property  of  another,  he  who  does  the  act  the  soundest  authorities,  and  is  adopted 
cannot  be  complained  of  as  a  trespasser  or  by  all  temperate  and  civilized  governments, 
wrong-doer..  .  .  If  the  legislature  should,  from  a  deep  and  universal  sense  of  its  jus- 
for  public  advantage  and  convenience,  au-  tice.  He  cites  Grotius  and  other  eminent 
thorize  any  improvement  the  execution  of  authorities,  to  show  that  where  the  right 
which  would  require  or  produce  the  de-  of  eminent  domain  exists,  unfettered  by 
stmction  or  diminution  of  private  prop-  written  constitutions,  it  is  a  clear  princi- 
erty,  without  affording,  at  the  same  time,  pie  of  natural  equity  that  when  private 
means  of  relief  and  indemnification,  the  property  is  taken  for  public  use,  the  indi- 
owner  of  the  property  destroyed  or  in-  vidual  whose  property  is  thus  sacrificed 
jured  would  undoubtedly  have  his  action  must  be  indemnified.  In  that  case,  he  in- 
at  common  law  against  those  who  should  sists  that  the  legislature  could  not  have 
cause  the  injury,  for  his  damages.  For  intended  to  interfere  with  ])rivate  rights ; 
although  it  might  be  lawful  to  do  what  and  there  was  no  reason  why  the  rights  of 
the  legislature  should  authorize,  yet  to  the  plaintiff  should  not  be  protected, 
enforce  the  principles  of  the  Constitution  Bonaparte  v.  The  Camden  &  Amboy  R.  K. 
for  the  security  of  private  property,  it  Co.,  1  Bald.  (U.  S.  C.  C.)  229.  In  Eng- 
niight  be  necessaiy  to  consider  such  a  leg-  land,  where  there  are  no  such  checks  as 
islative  act  as  inoperative,  so  far  as  it  we  have  upon  legislative  discretion,  so 
trenched  upon  the  rights  of  individuals."  great  is  the  regard  for  private  property. 
In  this  case  the  injury  is  supposed  to  pro-  that  in  theory  at  least,  the  law  will  not 
ceed  directly  from  the  act  authorized  by  the  sanction  the  least  violation  of  it.  All 
legislature,  and  the  rule  would  not  apply  in  that  the  legislature  will  do,  is,  to  compel 
a  case  where  the  injury  does  not  proceed  the  owner  to  alienate  his  possession  for  a 
directly  from  the  act  authorized,  hut  from  reasonable  price  ;  and  even  this  is  an  ex- 
a  subaeqwent  cuU  of  the  de/endaTUs,  intended  ertion  of  power,  which  the  legislature  in- 
to protect  them  in  the  enjoyment  of  the  priih  dulges  with  caution,  and  which  nothing  but 
&ege  gra-nted.  If  the  act  is  expressly  au-  legislative  authority  can  perform.  1  Bla. 
thorized  by  their  charter,  and  no  provi-  Com.  139.  In  a  more  recent  case  in 
don  is  made  to  indemnify  them,  the  person  Massachusetts,  on  a  bill  for  an  injunction, 
whose  lands  were  injured  would,  according  the  defendants  pleaded  that  they  had  con- 
to  the  reasoningof  the  court  in  the  last  case,  structed  the  road  and  bridge  precisely  in 
be  entitled  to  redress  by  a  common-law  the  manner  and  in  the  direction  prescribed 
rem<>dy.  In  the  case  of  Qardner  v.  The  by  the  act  of  incorporation,  and  had  done 
Village  of  NewbuTgh,  2  Johns.  Ch.  (N.  Y.)  nothing  not  authorized  by  that  act.     The 
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In  Maryland,  it  has  been  held  that  in  an  action  brought  against  a 
railway  company,  by  a  land-owner  a  part  of  whose  land  has  been 
taken  by  the  company  to  recover  for  the  diversion  of  a  natural  stream 
from  his  land,  it  is  competent  for  the  company  to  show  that  the 
attention  of  the  jury  of  inquest  was  directed  to  the  diversion  of  the 
stream ;  and  that  if  their  attention  was  so  directed  thereto,  the  rea- 
sonable presumption  is  that  they  estimated  in  their  inquisition  the 
damages  likely  to  result  from  such  diversion.^  These  cases  would 
seem  to  establish  the  rule,  that  evidence  is  admissible  to  show  that 
the  attention  of  the  jury  of  inquest  was  not  called  to  a  possible  in- 
jury likely  to  occur  from  the  use  of  the  land  for  the  construction  of 
the  road;  because  if  it  is  competent  to  show  that  it  wets  called  thereto 
for  the  purpose  of  establishing  a  right,  it  is  equally  competent  to 
show  that  it  was  not  called  thereto,  for  the  purpose  of  defeating  it. 

Railway  companies  are  bound  to  so  construct  their  road  as  to  do  as 
little  damage  as  possible  to  riparian  owners  ;^  and  the  legislature  has 
no  power  to  authorise  the  diversion  of  a  natural  stream  without  com- 
pensation to  all  who  are  damaged  thereby ;  *  or  the  obstruction  of 

court  say  that  the  corporation,  in  the  ab-  a  certain  messnage,  to  which  water  was 
sence  of  positive  enactment,  are  bound  to  conducted  for  use  by  an  aqueduct,  from  a 
make  suitable  bridges,  culverts,  &c.,  and  spring  upon  another  portion  of  his  land, 
to  keep  them  in  suitable  and  sufficient  and  the  Vermont  Central  Railroad  Corn- 
repair,  80  as  to  carry  off  the  water  ef-  pany  having  located  its  road  across  the 
fectually.  This  is  implied,  because  it  same,  the  commissioners  were  called  to 
cannot  be  presumed  the  legislature  would  assess  the  damages.  At  the  hearing,  the 
grant  authority  to  enter  upon  and  take  defendant  stated  that  he  should  use  the 
l)rivate  land  for  public  use  on  other  terms,  water  for  the  ])urpo8e  of  supplying  a  new 
The  extent  and  limits  of  the  duties  and  house  which  he  contemplated  erecting, 
lK)wers,  in  the  absence  of  positive  enact-  and  that  the  commissioners  need  not  take 
ment,  must  be  determiued  by  what  is  the  water  into  account  in  assessing  the 
rt'asdnable  in  each  case.  If,  after  aU,  damages.  The  president  and  engineer  of 
there  should  happen  to  be  private  prop-  the  company  were  present  and  heard  this 
erty  so  situated  that  some  damage  must  be  statement,  and  made  no  claim  to  the  use 
done  to  it,  which  could  not  be  obviated  of  the  water  ;  and  the  water  was  not  con- 
by  reasonable  ])recautions,  inasmuch  as  it  sidered  in  assessing  the  damages.  The 
is  expressly  authorized  by  the  legislature,  defendant  received  the  amount  of  the  dam- 
in  the  exercise  of  the  right  of  eminent  do-  ages  assessed,  and  executed  an  absolute 
main,  such  proprietor  must  be  left  to  seek  deed  to  the  premises,  without  condition  or 
his  compensation  in  the  mode  prescribed  reservation.  It  was  held  that  the  right  to 
by  the  legislature.  Rowe  v.  The  Granite  use  the  water  passed  by  the  deed.  Ver- 
Bridge  Corporation,  21  Pick.  (Mass.)  344.  mont  Central  R.  R.  Co.  v.  Hill,  23  Vt 
Williams,  C.  J.,  in  Hooker  r.  New  Ha-  681. 

ven  &c.  Co.,  14  Conn.  167-169.  *  Hooker  v.   New  Haven,  &c.  R.  R. 

1  Beaver  v.  Western  Maryland  R.  R.  Co.,  14  Conn.  146 ;  Boughton  v.  Carter, 

Co,  cited  34  Md.  79  ;  Baltimore  &  Poto-  2  Johns.  (N.  Y.)  405. 

mac  R.  R  Co.  v.  Magruder,   34  Md.  74  ;  «  Gardner  v.  Newbeigh,  2  Johns.  Ch. 

6  Am,  Rep.  310.     In  a  Vermont  case  the  (N.  Y.)  162. 
defendant  was  the  owner  and  occupant  of 
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Streams  so  as  to  flood  the  lands  of  upper  riparian  owners,  when  by 
suitable  culverts  and  sluices  the  damage  can  be  obviated ;  ^  and  this 
whether  it  arises  from  an  ordinary  condition,  or  from  great  freshets 
which  ought  to  be  foreseen  and  guarded  against^    And  where  a 
stream  is  diverted  by  a  railway  company,  it  is  not  only  bound  to  re- 
store it  as  nearly  as  practicable  to  its  former  state,  but  also  to  maintain 
it  there ;  because  the  mere  restoration  of  the  stream  is  not  likely  to 
leave  it  as  secure  as  it  was  before,  and  the  company  at  its  peril  is  hound 
to  keep  it  secure.^    In  Pennsylvania  it  is  held,  and,  as  we  think,  with 
great  propriety,  that  the  company  is  not  responsible  for  injuries  re- 
sulting from  the  inability  of  its  works  to  resist  the  action  of  an  ejy 
traordinary^ood ;  and  where,  during  an  extraordinary  flood,  a  culvert, 
which  was  of  sufficient  size  and  strength  to  carry  ofiT  the  water  in 
ordinary  freshets,  burst,  and  let  the  water  down  upon  the  plaintiff's 
school-house,  it  was  held  that  the  company  was  not  responsible  for 
the  injury  *    In  an  earlier  case  ^  the  rule  applicable  to  such  questions 
was  thus  stated  by  Agnew,  J. :  "  In  the  present  case,  if  the  culvert 
was  so  unskilfully  and  negligently  constructed  as  to  be  insufficient 
to  vent  the  ordinary  high  water  of  the  stream,  the  railroad  company 
building  it  would  have  been  liable  for  the  injury  thereby  caused. 
The  apparent  facts  indicate  the  duty.     The  stream,  though  small, 
must  find  a  vent,  or  overflow  the  adjacent  land  and  undermine  the 
railroad.     Its  size,  the  character  of  the  channel,  and  the  declivity  of 
the  circumjacent  territory  which  forms  the  watershed,  indicated  the 
probable  quantity  of  water  to  be  passed  through.     Proper  engineer- 
ing skill  should  observe  these  circumstances,  and  supply  the  means 
of  avoiding  the  injury  which  would  result  from  locking  up  the  nat- 
ural flow,  or  obstructing  its  passage  so  as  to  cause  a  reflux  in  times 
of  ordinary  high  water.     Beyond  this,  prudent  circumspection  can- 
not be  expected  to  look,  and  there  is  therefore  no  liability  for  extra- 

^  March  v.  Concord,  Ac.  R.  R.  Co.,  19  be  liable  if  the  work  had  been  done  by  it. 

K.   H.    372 ;  Hatch  v.  Vermont  Central  The  doctrine  stated  in  the  text  applies  to 

R.  R.  Co.,  25  Vt.  49  ;  Mellen  «.  Western  munici{)al  and  other  public  corporations  as 

R.  R.  Co.,  4  Gray  (Mass.),  801.  to  imperfect  and  insufficient  sewers,  etc. 

*  Brown  o.  Cayuga,  &c,  R.  R.  Co.,  12  Rochester  White  Lead  Co.  v.  Rochester, 

N.  Y.  SS6  ;  Lawrence  v.  Great  Northern  3  N.  Y.  463. 

Ry.  Ca,  16  Q.  B.  643.     In  Steel  r.  South         «  Colt  v.  Lewiston  R.  R.  Co.,  36  N.  Y. 

Eastern  Ry.  Co.,  16  C.  B.  550,  the  plain-  214. 

tifTs  garden  was  overflowed  by  the  con-         *  Baltimore,  &c.  R.  R.  Co.  v.  Sulphur 

tractors  of  a  railway  company  carelessly  Springs,  &c.,  S.  D.,  96  Penn.  St.  65;  42 

cutting  off  a  drain  or  culvert  and  flooding  Am.  Rep.  529. 

the  plaintifi's  garden.    There  was  no  qnes-         ^  Pittsburgh,  &c.  R.  R.  Co.  «.  Gille- 

tion  made  but  that  the  defendants  would  land,  56  Penn.  St  445. 
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ordinary  floods,  —  those  unexpected  visitations  whose  comings  aie 
not  foreshadowed  by  the  usual  course  of  nature,  and  must  be  Liid  to 
the  account  of  Providence,  whose  dealings,  though  they  may  afflict, 
wrong  no  one."  In  this  case,  it  may  be  observed,  according  to  the 
proof,  if  the  culverts  had  been  in  the  most  perfect  condition,  the 
injuiy  would  not  have  been  avoided.  There  were  three  culverts, 
and  the  testimony  showed  that  one  hundred  and  twenty  similar  cul- 
verts would  have  been  required  to  carry  ofiF  the  water.  Therefore  it 
might  be  said  that  the  injury  came  under  the  head  of  iris  mujor^ 
rather  than  as  the  result  of  any  negligence  on  the  part  of  the  com- 
pany. If  the  road  was  originally  built  by  another  company,  the 
lessee  or  purchaser  would  probably  be  entitled  to  notice  to  remove 
the  nuisance  before  action  could  be  brought  against  it  for  its  mainte- 
nance, unless  there  are  facts  sufficient  to  excuse  notice.^  The  diver- 
sion of  a  stream  (not  navigable)  so  far  as  is  rucessary  for  the  execution 
of  the  powers  conferred  is  authorized  by  the  legislature,  and,  accord- 
ing to  the  doctrine  now  generally  held,  the  injury  to  those  whose 
lands  are  not  within  the  location  of  the  road  resulting  from  a  proper 
and  prudent  execution  of  the  power  is  not  damnum  absque  inju- 
ria,^ But  while  the  damage  done  to  riparian  owners  whose  lands 
are  not  taken  cannot  be  recovered  by  statutory  proceedings,  yet  they 
have  their  remedy  by  a  common-law  action. 

If  the  injury  can  be  avoided  by  a  proper  execution  of  the  works, 
it  is  not  justified  under  the  chaiter,  even  as  against  those  whose 
lands  are  taken ;  as  the  legislature  is  presumed  to  have  conferred  the 
power  upon  the  implied  condition  that  it  shall  be  properly  exercised, 
and  in  such  a  manner  as  to  avoid,  as  far  as  reasonably  can  be  done, 
all  injury  and  damage  from  its  exercise.*  The  duty  of  avoiding  un- 
necessary damage  to  others  by  the  construction  of  their  road  is  not 

1  Brown  v.  Cayuga,  &c.  R.  R.  Co.,  12  held  that  the  damages  could  not  be  recov- 

N.  Y.  486  ;  Hubbard  t?.  Russell,  24  Barb,  ered  by  petition,  but  the  party  would  be 

(N.  Y.)  404  ;  Norton  v.  Valentine,  14  Vt.  left  to  his  remedy  at  law,  because  the  in- 

239;  Preston  v.  Norfolk  Ry.  Co.,  2  H.  &  N.  jury  is  not  the  necessary  result  of  a  proper 

735.  construction  of  the  road,  but  of  its  negli- 

*  Hatch  V.  Vermont  Central  R.  R.  Co.,  gent  and  improper  construction,  damages 
28  Vt.  142.  for  which  are  never  assessed.     Proprietors 

•  Whittaker  v.  Delaware  &  Hudson  Ca-  of  liocks  and  Canals  v»  Nashua  &  Lowell 
nal  Co.,  87  Penn.  St.  34  ;  Johnson  v.  At-  R.  R,  Co.,  10  Cush.  (Mass.)  386.  So  rail- 
lantic,  &c.  R.  R.  Co.,  35  N.  H.  669.  A  w^ay  companies  are  liable  for  diverting  a 
railroad  was  constructed  across  a  water-  stream  of  water  from  its  natural  course  to 
course  without  making  a  culvert,  thereby  the  injury  of  a  neighboring  proprietor. 
setting  back  the  water  and  injuring  land  Hatoh  v,  Vermont  Central  R.  R.  Ca,  25 
some  distance  from  the  railroad.    It  was  Vt.  49. 
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lessened  by  the  circumstance  that  it  would  subject  them  to  more 
expense  than  some  other  mode  which  would  be  productive  of  dam- 
age to  others.^  If  a  stream  is  diverted  from  its  course,  or  if  the 
water  is  penned  back  by  the  construction  of  the  road,  even  though 
the  statute  makes  no  provision  to  that  effect,  it  is  bound  to  restore 
the  stream  so  far  as  is  practicable,  and  to  build  suitable  culverts  or 
openings  for  the  water,  so  as  to  produce  as  little  damage  as  possible 
to  the  property  of  riparian  owners,*  or  it  will  be  liable  to  owners  of 
land,  whether  upon  the  stream  or  not,  for  an  overflow  of  water 
thereon  caused  by  its  mode  of  constructing  its  road.^  The  rule  is 
well  expressed  in  a  New  York  case,*  that  **  if  a  railroad  company  in 
constructing  its  road,  necessarily  diverts  a  stream  from  its  natural 
channel,  it  is  bound  to  restore  and  preserve  it,  in  its  former  state  of 
usefulness,  as  nearly  as  practicable  in  reference  to  the  owners  of 
property  thereon,  and  it  cannot  burden  such  proprietor  with  the 
Expense  of  preserving  it  in  a  condition  of  usefulness."  ^  If  a  rail- 
way fails  to  perform  its  duty  in  these  respects,  it  is  liable  to  land- 
owners injured  thereby  for  the  damages  sustained  by  them  there- 
from, whether  any  portion  of  their  land  was  taken  for  the  use  of  the 
road  or  not;*  as  a  railway  company  is  exempted  from  liability  for 

1  In  Pngh  «.  Oolden  Valley  Ry.  Co.,  bring  suit  for  eighteen  years,  was  not 
L.  R.  12  Oh.  Div.  274,  it  was  held  that  an  such  an  acquiescence  as  deprived  him  of 
act  which  authorized  the  defendant  to  his  right  of  action,  —  it  appearing  that  at 
divert  the  course  of  a  river  or  road  *'  in  the  time  the  water  was  diverted  he  in- 
order  the  more  conveniently  to  carry  the  sisted  that  a  culvert  should  he  built  so  as 
same  over,  or  under,  or  by  the  side  of  the  to  retain  it  in  its  natural  channel,  and 
railway,  as  its  officers  may  think  proper,"  had  from  time  to  time  expressed  to  agents 
is  to  be  taken  as  cut  down  and  qualiiSed  by  of  the  company  his  objections  to  the  di- 
the  proviso  that  it  be  an  act  necessary  for  version.  Haynes  v.  Burlington,  38  Vt. 
making,  maintaining,  altering,  or  repair-  850 ;  Pittsburgh,  &c.  R.  R.  Co.  v,  Gille- 
iog,  and  using  the  railway.  Such  a  power,  land,  66  Peun.  St.  445  ;  Chicago,  &c.  R.  R. 
therefore,  authorizes  such  a  diversion  only  Co.  v.  Moffitt,  75  111.  524  ;  South  Western 
when  the  road  or  river  presents  an  actual  R  R.  Co.  v,  Lee,  47  6a.  38. 
obstacle  to  the  construction  of  the  line,  *  Brown  r.  Cayuga,  &c.  R.  R.  Co.,  12 
and  not  in  a  case  where  the  diversion  is  N.  Y.  486. 

DMrely  for  the  purpose  of  saving  the  com-         *  Cott  v.  Lewiston  R.  R.  Co.,  86  N.  Y. 

pany  expense.  214. 

«  Walker  v.  Old  Colony  R  R.  Co.,  108         »  Upon    the   same  principle  where  a 

Mass.  1 ;  Valley  R.  R.  Co.  v.  Bohm,  84  railway  company,  by  crossing  a  highway 

Ohio  St  114  ;  March  v.  Portsmouth,  &c.  creates  a  necessity  for  a  bridge,  it  must 

R.  R.  Co.,  19  N.  H.  872 ;  Lyon  v.  Green  not  only  construct  the  bridge,  but  also 

Bay,  &c  R  R.  Co.,  42  Wis.   588.     In  keep  it  in  repair,  and  may  be  compelled  to 

Young  V.  Chicago,  Ac  R  R.  Co.,  28  Wis.  do  so  by  wuTidamus,     People  v,  Troy  A 

171,  it  was  held  that  the  fact  that  after  Boston  R.  R.  Co.,  87  How.  Pr.   (N.  Y.) 

the  diveirion  of  a  stream  upon  his  land  427. 

by  the  oonstractioB  of  the  road-bed  of  a        *  Hatch  v.  Vermont  Central  R.  R.  Co., 

xailroad  company,  the   plaintiff  did  not  25  Vt.  49.     In  Miss.  Central  R.  R.  Co.  v. 
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acta  producing  injury  to  adjoining  estates  only  when  such  injuries 
necessarily  result  from  the  careful  and  proper  execution  of  its 
powers,  and  so  can  be  said  to  have  been  within  the  contemplation 
of  the  legislature.  Thus,  if  a  railway  company  in  the  original  con- 
struction of  its  roadway  opens  up  an  underground  spring,  which, 
after  several  years  inundates  its  track,  it  has  no  authority,  by  means 
of  an  artiticial  channel,  to  turn  the  water  upon  the  lands  of  anotlier 
not  included  in  its  location,  unless  such  mode  of  getting  rid  of  the 
water  is  reasonably  necessary  to  the  maintenance  of  its  road ;  and 
whether  it  is  or  not,  is  a  question  for  the  jury.^    So  where  a  railway 

Mason,  51  Miss.  284,  it  was  held  that  if  a  that   might   reasonably  be    expected   to 

railroad  company,  by  making   imperfect  occur  on  the  stream  ;    and    this  ruling 

sluices  or  other  passages  for  streams  over  was  sustained  by  the  Court  of  Appeals.   In 

which  they  pass,  injure  by  overflow  the  Conhocton  Stone  R.  R.  Co.   v.  Bufialo, 

land  of  an  adjoining  proprietor,  the  com-  &c.    R.  R.   Co.,  8    Hun   (N.  Y.),  523, 

pany  is  bound  for  the  damages  sustained  affirmed,   51  N.  Y.  373,  the  defendants 

by  the  obstruction  of   the  stream.      In  offered  the  evidence  of  ex(>ert8  to  show 

Miss.    Central  R.   R.  Co.  v.  Carruth,  51  that  the  bridge  (which  was  the  cause  of 

Miss.  77,  it  was  held  that  where  a  raUroad  complaint)  was  built  with  care  and  skill, 

company,  by  filling  up  a  trestle  under  their  with  suitable  openings  for  the  discharge 

road,  and  by  making  ditches,  cattle-guanls,  of  the  water ;  and  for  the  rejection  of  this 

and  culverts,  too  small  to  carry  off  the  evidence  the  verdict  was  set  aside.     See 

water,  overflows  a(\joining  lands,  and  the  also  Estabrook  v.  Peterboro,  kc.   R.  R. 

owner  thereof  sustains  damages  by  reason  Co.,    12    Cush.    (Mass.)    224;    Perry  o. 

thereof,  the  railroad  company  is  liable  to  Worcester,   6  Gray  (Mass. ),  544  ;  Blood 

the  owner  for  the  amount  of  the  damages  v.  Nashua,  &c  R.  R.  Co.,  2  Gray  (Mass.), 

actually  sustained.   £aton  v.  Boston,  &c.  137  ;  Mellen  v.  Western  K.  R.  Co.,  4  id. 

R.  R.  Co.,  51  N.  H.  504.  801  ;  Southside  R.  R.  Co.  v.  Daniels,  20 

1  Curtis  V.  Eastern  R.  R.  Co.,  14  Allen  Gratt.  (Va.)  344 ;  Johnson  v.  Atlantic  ft 

(Mass.),  55.     In  this  case  it  was  held  that  St.  Lawrence  R.  R  Co.,  35  N.  H.  569  ; 

the  company  was  liable  for  the  damages  Spencer  v,  Hartford,  &c.  R.  R.  Co.,   10 

resulting  from  such  an  act,  although  the  R.  I.  14 ;  West  v,  Louisville,  &c.  R.  R. 

water  reached    the    plaintiff's    land    by  Co.,  8  Bush  (Ky.),   404;    Whittaker  v. 

trickling  from  the  channel  through  the  Del.  &  Hud.  Canal  Co.,  87  Penn.  St.  84  ; 

embankment  of  the  railroad  and  mingled  Bagnall  r,  London,  &c.  Ry.  Co.,  7  H.  & 

with    the    surface    drainage.       In     Bel-  N.  423  ;  Lawrence  v.  Great  Northern  Ry. 

linger    v.    N.    Y.    Central    R.   R.    Co.,  Co.,  16  Q.  B.  348.    But  it  is  held  that 

23  N.   Y.    42,  the  defendant  was  sued  they   are    not    responsible    for   ii\juries 

for    damages    resulting,    as    was   stated  resulting  from  the  insufficiency  of  their 

in  the  complaint,  for  "  negligently,  wrong-  culverte  to  carry  off  the  waters  of  an  ex- 

fiillv,  and  improperly,"   constructing  its  traordinary  flood.    Pittsbuiigh,  &c.  R.  R. 

railway  across  a  creek  and  the  low-lands  Co.  r.  Gillehiud,  56  Penn.  St.  446.     Where 

forming  the  valley  of  the  creek,  so  that  a  raUroad  crossed  the  mouth  of  a  ravine, 

the  lands  of  the  plaintiff  were  repeatedly  or  arroya,  partly  by  a  bridge  and  partly 

overflowed,    and   the   soil,    fences,   etc.,  by  an  embankment  composed  of  materials 

washed  away.     The  judge  charged  the  which  would   not   resist   the   action  of 

jury  that  the  company  was  not  bound  to  water,  and  a  flood  washed  out  the  em- 

guanl  against  every  possible  contingency,  bankment,  it  was  held  that  the  company 

but  that  they  were  bound  to  see  that  the  was  liable  for  the  killing  of  a  passenger  by 

onenings  were  sufficient  for  any  freshet  the  precipitation  of  a  train  into  the  chasm 
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company  is  authorized  to  construct  a  bridge  across  a  river,  such 
authority  is  presumed  to  be  given  upon  condition  that  it  will  so 
erect  the  bridge  as  not  unnecessarily  to  obstruct  the  flow  of  the 
water ;  and  if  it  erects  the  bridge  in  such  a  manner  as  to  set  the 
water  back  upon  adjoining  lands,  which  by  reasonable  precautions 
could  have  been  avoided,  unless  it  shows  that  it  took  such  precau- 
tions, it  is  liable  for  the  damages  ensuing  from  such  obstruction  of 
the  stream.^ 

In  some  of  the  States,  it  is  held  that  a  railroad  company  has  no 
right,  by  an  embankment  or  other  artificial  means,  to  obstruct  the 
natural  flow  of  the  surface  water,  and  thereby  force  it,  in  an  in- 
creased quantity,  upon  the  lands  of  another ;  and,  if  it  does  so,  it  is 
liable  for  any  injury  that  the  owner  of  the  land  may  sustain  by 
reason  thereof.^ 

at  night ;  bat  this,  in  view  of  all  the  cir-  have  been  expected  to  result ;   and  that 

cumstances,  for  want  of  care  in  the  con-  the  plaintiff  could  recover  for  damages  re- 

atmction  of  the  road,  and  not  for  wilful  salting  from  the  melting  of  the  ice  in  the 

nej^igence.     Kansas  Pacific  K.  R.  Co.  v.  spring,  although  this  occurred  some  time 

Lundin,  8  CoL  94  ;  Countess  of  Rothe  17.  after  the  suit  was  brought.      In  a  suit 

Kirkaldy  Water  Works  Comm'rs,  6  Sess.  for  damages  caused   by  water  from  the 

Can.  4th  Series  (Sc),  974  ;  Houston,  &c.  tank  of  a  railroad  company  overflowing 

R.  R.  Co.  V,  Parker,  50  Tex.  330 ;  Kansas  the  plaintiff's  premises,  it  appeared  that 

Pacific  R.  R.  Co.  v,  MiUer,  2  Col.  442.  some  of  the  water  which  caused  the  injury 

1  Mellon  V.  Western  R.  R.  Co.,  4  Gray  did  not  come  from  the  tank,  but  that,  to 

(Mass.),  801.  some  extent,  it  was  surface  water  which 

^  Toledo,  &c.  R.  R.  Co.  v.  Morrison,  flowed  down  from  a  hillside  above  ;  it  was 
71  111.  616  ;  Raleigh,  &c.  Air  Line  R.  R.  held  that  an  instruction  that,  if  the  jury 
Co.  V,  Wicker,  74  N.  C.  220  ;  Wabash,  could  not  determine  what  part  of  the 
&c.  Canal  Co.  v.  Spears,  16  Ind.  441  ;  damages  was  caused  by  the  water  from  the 
Gilham  v.  Madison  Co.  R.  R.  Co.,  49  111.  tank,  they  could  in  no  event  find  for 
484  ;  Hundman  v.  North- Eastern  Ry.  the  plaintiff  more  than  nominal  damages, 
Co.,  L.  R.  8  C.  P.  Div.  168  ;  Jackson-  was  erroneous.  Chicago  &  Northwestern 
ville,  &c  R.  R.  Co.  v.  Cox,  91  111.  500.  R.  R.  Co.  v,  Hoag,  90  111.  389.  One 
A  railway  company  must  so  maintain  its  who  has  conveyed  to  a  railroad  company 
embankments  as  to  permit  the  passage  of  a  strip  of  land  for  a  right  of  way  may  re- 
the  surface  water  produced  by  the  climate  cover  of  the  company  for  loss  of  his  crops 
of  the  country.  Cornish  v.  Chicago,  Bur-  by  the  negligent  building  of  its  road,  so 
lington,  &c.  R.  R.  Co.,  49  Iowa,  878.  that  surface  water  accumulated  and  was 
Where  one  sustained  damage  to  his  prop-  precipitated  on  hi^  land,  even  though  he 
erty  resnlting  from  the  freezing,  upon  his  has  allowed  the  company  to  dig  a  ditch  on 
premises,  of  water  which  flowed  thereon  his  premises,  which  proved  ineffectual, 
from  the  tank  of  a  railroad  company,  the  An  owner  of  land  has  no  right  so  to  con- 
damage  being  sustained  in  consequence  struct  a  ditch  or  embankment  as  to  collect 
of  the  freezing  and  detention  thereby  of  and  precipitate  surface  water  in  unnatural 
the  water,  bat  for  which  the  water  would  quantities  upon  the  land  of  an  adjoining 
have  flowed  down  and  off  the  prvtmises  owner ;  and  equity  will  restrain  such  act. 
without  iigury,  it  was  held  that  the  com-  Hicks  v.  Silliman,  98  III.  256.  Where, 
pany  was  liable,  as  the  injury  was  one  in  such  case,  the  slope  of  the  land  is  ap- 
which   might   reasonably  and   naturally  parent,  the  opinions  of  witnesses  as  to  the 
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In  a  New  York  case,^  the  question  as  to  the  right  of  parties  to 
deal  with  surface  water  arising  upon  their  premises,  when  its  diver- 
sion affected  the  value  of  mill-property  in  part  dependent  upon 
such  water  for  its  motive  power,  was  very  ably  discussed  and  dis- 
posed of  by  Johnson,  J.  In  that  case  the  defendants,  in  the  con- 
struction of  their  railroad,  at  a  distance  of  about  two  miles  from 
the  plaintiff's  mill,  for  the  protection  of  their  road-bed  dug  two 
ditches  or  trenches,  one  on  either  side  of  their  road,  to  protect  the 
embankment.  The  plaintiff'  had  a  mill  and  mill-pond  on  a  stream 
formed,  in  the  main,  I  should  judge  from  the  statement  of  the  case 
by  the  court,  from  the  surface  watera  arising  from  the  low  boggy 
lands  in  the  vicinity.  The  effect  of  the  construction  of  the  defend- 
ant's road,  and  the  ditches  referred  to,  was  to  prevent  the  water  from 
going  to  the  plaintiff's  mill  in  its  usual  volume  in  dry  seasons,  and 
caused  it  to  be  discharged  there  in  such  volumes  in  times  of  high 
water,  that  the  plaintiff  could  not  use  it  for  the  operation  of  his  mill, 
but  was  compelled  to  throw  open  his  flood-gates  and  allow  it  to  run 
to  waste.  The  csLse  was  ably  argued  for  the  plaintiff,  and  the  court 
said :  — 

"  There  is  no  dispute  about  the  facts  in  this  case.  The  plaintiff's 
saw-mill  is  upon  a  small  stream,  nearly  two  miles  below  the  point 
where  the  defendant's  road  crosses  such  stream.  At  that  point  the 
land  is  naturally  low  and  marshy,  and  the  defendants,  in  construct- 
ing their  road,  mised  the  bed  thereof  above  the  natural  surface  of 
the  land,  by  excavations  on  each  side,  which  made  ditches,  by  means 
of  which  the  surface  water  of  this  low,  marshy  land  was,  for  a  con- 
siderable distance,  drawn  off  and  passed  into  this  stream  on  each 
side  of  the  road-bed,  where  the  stream  is  crossed  by  the  road. 
These  ditches  are  wholly  upon  the  defendants'  land,  and  conduct 
the  surface  water  into  this  stream  upon  their  own  land.  The  only 
cause  of  action  stated  in  the  complaint  is,  in  substance,  that,  by 
means  of  these  ditches,  the  water  from  this  low  land  is  drawn  off 
and  conveyed  into  this  stream  more  rapidly  than  it  would  be  other- 
wise ;  and  in  the  wet  season,  and  in  times  of  flood  and  high  water, 

flow  and  dischai^  of  surface  water  upon  charged  ;  aa,  for  instance,  that  the  defend- 
the  servient  heritage  will  not  be  required ;  ant  was  intending  to  drain  "all"  the 
and  especially  where  the  latter  lies  so  low  water  from  the  pond  upon  the  complain- 
as  to  Ite  barely  sasceptible  of  cultiyation  ant's  land.  Jacksonville,  Northwestern^ 
at  ordinary  drainage.  In  such  case  the  &c.  R  R.  Co.  v.  Cos,  91  111.  500. 
complainant  will  be  entitled  to  the  relief  ^  WafiSe  v.  N.  Y.  Central  B.  B.  Co.» 
sought,  although  he  does  not  prove  68  Barb.  (N.  T.)  iSL 
threatened  injury   to    the    full    extent 
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filled  the  stream  and  the  plaintiffs  pond  so  full,  and  increased  the 
volume  of  water  to  such  an  extent,  that  he  could  not  use  the  same, 
but  was  compelled  to  open  his  gates  and  let  the  water  flow  without 
using  the  same ;  and  that,  as  the  dry  season  came  on,  the  water  was, 
by  the  same  means,  drawn  off  so  rapidly  from  these  low,  wet  grounds, 
that  the  stream  did  not  keep  up  as  it  did  before,  and  the  supply 
which  said  stream  was  accustomed  to  receive  gradually  from  such 
wet  lands  was  earlier  exhausted,  and  the  plaintiffs  mill  thereby  was 
compelled  to  lie  idle  and  unemployed  for  want  of  water  for  a  much 
longer  period  than  formerly,  and  a  much  longer  period  than  it  would, 
had  these  drains  not  been  made.  The  testimony  tended  to  sustain 
these  allegations  in  the  complaint.  It  appeared  from  the  evidence 
that  there  was  no  natural  outlet  or  water-course  from  this  low  wet 
land  into  the  creek,  but  a  gentle  and  gradual  inclination  of  the  sur- 
face for  a  long  distance  toward  the  stream.  The  defendant's  ditches 
extended  through  these  lands  for  a  distance  of  over  two  miles,  and 
it  appears  that  the  owners  of  the  lands  along  this  distance,  adjacent 
to  the  railway,  have  availed  themselves  of  the  defendant's  ditches, 
and  drained  the  surface  water  from  their  lands,  by  means  of  ditches 
through  the  same,  emptying  into  the  defendant's  ditches.  By  these 
means  the  surface  water  is  discharged  from  these  wet  lands,  and 
the  same  are  rendered  tillable  and  productive,  instead  of  remaining 
waste  lands,  and  serving  as  a  mere  reservoir  to  hold  water  for 
the  use  of  the  plaintiff's  mill,  for  a  few  more  days  or  weeks  each 
summer. 

"  It  is  entirely  clear  that  these  facts  constitute  no  cause  of  action. 
Every  person  has  the  unquestionable  right  to  drain  the  surface 
water  from  his  own  land,  to  render  it  more  wholesome,  useful,  or 
productive,  or  even  to  gratify  his  taste  or  will ;  and  if  another  is 
inconvenienced  or  incidentally  injured  thereby,  he  cannot  complain. 
No  one  can  divert  a  natural  water-course  and  stream  through  his 
land  to  the  injury  of  another  with  impunity,  nor  can  he,  by  means 
of  drains  or  ditches,  throw  the  surface  water  from  his  own  land 
upon  the  land  of  another  to  the  injury  of  such  other.  But  where 
a  person  can  drain  his  own  land  without  turning  the  water  upon 
the  land  of  another,  or  where  it  can  be  done  by  drains  emptying 
into  a  natural  stream  and  water-course,  there  can  be  no  doubt  of 
his  right  thus  to  drain,  even  though  the  effect  may  be  to  increase 
the  volume  of  water  unusually  at  one  season  of  the  year,  or  to  dimin- 
ish the  supply  at  another. 

▼OL.  11.  — 11 
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"  No  one  can  be  required  to  suffer  his  land  to  be  used  as  a  reser- 
voir or  water-table  for  the  convenience  or  advantage  of  others.^ 
In  respect  to  the  running  off  of  surface  water  caused  by  rain  or 
snow,  I  know  of  no  principle  which  will  prevent  the  owner  of  land 
from  filling  up  the  wet  and  marshy  places  on  his  own  soil,  for  its 
amelioration  and  his  own  advantage,  because  his  neighbor's  land  is 
so  situated  as  to  be  incommoded  by  it.  Such  a  doctrine  would  mil- 
itate against  the  well-settled  rule  that  the  owner  of  land  has  full 
dominion  over  the  whole,  above  and  below  the  surface."  * 

1  Rawstron  v.  Taylor,  11  Exch.  369  ;  the  surface  water  was  conducted  to  the 

Goodale  v.  Tuttle,  29  N.  Y.  459.  river  and  thus  turned  the  water  back  upon 

^  Atchison,  Topeka,  &c.  R.  R.  Co.  v,  the  plaintiff's  land,  constituted  no  cause 
Hammer,  22  Kan.  763  ;  Hunkers  v.  Kan-  of  action.     See  opinion  of  Cole,  J.,  in 
sas  City,  &c.  R.  R.  Co.,  60  Mo.  334.     The  which  the    questions    involved  are  ably 
owner  of  an  upper  field  may  not  construct  reviewed.     In  Hoyt  v.   City  of  Hudson, 
drains  or  excavations  so  as  to  form  new  27  Wis.  656,  it  was  in  effect  held  that 
channels  on  to  a  lower  field,  nor  can  he  under  the  rule  of  the  common  law,  an 
collect  the  water  of  several-  channels  and  owner  has  a  right  to  obstruct  and  hinder 
discharge  it  on  the  lower  field  so  as  to  in-  the  flow  of  mere  surface  water  upon  his 
crease  the  wash  upon  the  same.     His  right  lands  from  the  land  of  other  proprietors  ; 
to  make  drains  on  his  own  land  is  re-  that  he  may  even  turn  the  same  back  upon 
stricted  to  such  as  are  required  by  good  the  land  of  his  neighbor,  without  incurring 
husbandry  and  the  proper  improvement  of  liability  for  injuries  caused  by  such  ob- 
the  surface  of  the  ground,  and  as  may  be  structions.    The  same  doctrine  was  laid 
discharged  into  natural  channels,  without  down  in  Pettigrew  v.  Evansville,  25  Wis. 
inflicting  jtalpable  and  unnecessary  injury  223,  where  the  question  is  very  fully  con- 
on  the  lower  field.    Templeton  v.  Voshloe,  sidered ;  also  in  Fryer  v.  Wame,  29  id. 
72  lud.  134  ;  87  Am.  Rep.  150.     And  the  511.     There  is  a  discrepancy  in  the  decis- 
owner  of  land  may,  upon  the  boundaries  ions  of  the  different  States  upon  this  sub- 
thereof,  not  interfering  with  any  natural  ject,  because  some  follow  the  rule  of  the 
or  prescriptive    water-course,   erect    such  civil  law,  which  gives  a  servitude  on  the 
buiiers  as  he  may  deem  necessary  to  keep  lower  in  favor  of  the  superior  estate.    But 
off   surface  water    or  overflowing   floods  here  the  rule  of  the  common  law  has  been 
coming  from  or  across  adjacent  lands  ;  and  already  adopted.     According  to  that  rule, 
for    any    consequent    repulsion,    turning  no  natural  easement  or  servitude  exists  in 
aside,  or  heaping  up  of  these  waters  to  the  favor  of  the  owner  of  the  higher  ground 
injuryof  other  lands,  he  is  not  responsible;  to  the  flow  of  mere  surface  water  over 
but  such  waters  as  fall  in  rain  and  snow  the  lower  estate,  but  the    owner  of  the 
upon  his  lands,  or  come  thereon  by  sur-  latter  may  detain  or  divert  the  same  with- 
face  drainage,   from    or  over  contiguous  out  rendering  himself  liable  in  damages 
lands,  he  must  keep  within  his  bounda-  therefor.    But  this  rule  does  not  apply  to 
ries,  or  permit  them  to  flow  off  without  a  water-course,   which  implies  a  stream 
artificial  interference,  unless,  within  the  usually  flowing   in    a   definite   channel, 
limits  of  his  land,  he  can  turn  them  into  though  it  may  at  times  be  dry.     Enlrich 
a  natural  water-course.   Cairo  &  Vincennes  v.  Richter,  37  Wis.  226.     But  a  water- 
R.  R.  Co.  V.  Stevens,  73  Ind.  278.     In  course  does  not  include  mere  surface  water 
O'Connor  v.  Pond  Du  Lac  R.  R.  Co.,  52  which    is  supplied  by  rains  or  melting 
Wis.  526,  it  was  held  that  the  fact  that  snow  flowing  in  a  hollow  or  ravine  on  the 
a   railway  company  in  constructing   its  land.     But  see  Palmer  v.   Waddell,   22 
rofld-bed  has  filled  up  an  artificial  ditch  Kan.  352,  and  Gibbs  v.  Williams,  25  id. 
on  the  land  of  a  third  person  by  which  214,  where  a  contrary  rule  is  adopted  in 
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The  company  is  not  liable  to  an  action  for  interference  Tvith  sub- 
terranean water  caused  by  excavations  in  its  roadway^  unless  it  is 

certain  cases  and  under  certain  conditions,  grim,  7  IlL  App.  306  ;  Dickinson  v,  Wor- 
**The  obfltmction  of  surface  water  or  an  cester,  7  Allen  (Mass.),  19  ;  Morrison  v. 
alteration  in  the  flow  of  it,  affords  no  Bucksport,  &c.  B.  B.  Co.,  67  Me.  553  ; 
cause  of  action  in  behalf  of  a  person  who  Wakefield  v.  Newell,  12  B.  I.  75  ;  Greelj 
may  suffer  loss  or  detriment  therefrom  v.  Me.  Central  B.  B.  Co.,  52  Me.  200. 
against  one  who  does  no  act  inconsistent  In  Wagner  v.  Long  Island  B.  B.  Co.,  2 
with  the  due  exercise  of  dominion  over  his  Hun  (N.  Y.),  633,  Talcott,  J.,  said: 
own  soil."  BiOELOW,  C.  J.,  in  Gannon  «.  "This  is  an  action  to  recover  damages 
Hargadon,  10  Allen  (Mass.),  106-110.  against  the  defendant  for  constructing  the 
Bat  the  owner  of  the  lower  land  would  embankment  for  its  road  along  and  across 
have  no  right  to  obstruct  a  water-course  or  the  adjoining  land  of  the  plaintiff,  where- 
divert  a  stream  of  water  so  as  to  cause  by  the  usual  flow  of  the  water  across  and 
damage  to  another  without  being  respon-  off  from  the  plaintiff 's  premises,  was 
sible  therefor.  For  an  ii^jury  thus  occa-  dammed  up  and  obstructed,  and  caused  to 
sioned  he  would  be  liable  upon  general  accumulate,  whereby  the  plaintiff  sus- 
principles  as  well  as  by  the  statute.  That  tained  damage.  It  seems  to  be  perfectly 
liability  has  often  lieen  enforced  by  the  well  settled,  that  no  action  will  lie  against 
courts.  Young  v.  C.  &  N.  W.  B.  B.  Co.,  a  party  for  so  using  or  changing  the  sur- 
28  Wis.  171  ;  Lyon  v.  6.  B.  k  Minn,  face  of  his  own  land  as  to  dam  up  and 
B.  B.  Co.,  42  id.  538  ;  Brown  v.  C.  k  S.  obstruct  the  flow  of  surface  water,  which 
B.  B.  Co.,  12  N.  Y.  486  ;  Hatch  v.  Vt.  had  been  accustomed  to  flow  over  and 
Central  B.  B.  Co.,  25  Vt.  49;  Lawrence  v,  across  the  land  of  his  neighbor.  The 
Bailway  Co.,  71  Eng.  C.  L.  648  ;  Ham-  question  involved  in  the  case  is  precisely 
den  V.  N.  H.  &  N.  B.  B.  Co.,  27  Conn,  the  same  in  principle  as  that  which  came 
158;  Johnson  v.  A.  &  St  L.  B.  B.  Co.,  before  the  Supreme  Court  of  Massachu- 
35  N.  H.  569,  are  a  few  of  the  many  cases  setts,  in  Parks  v.  The  City  of  Newbuiy- 
which  might  be  cited  in  support  of  that  port,  10  Gray  (Mass. ),  28.  In  that  case, 
profiosition  of  law.  In  Waterman  v.  Conn,  the  judge  on  the  trial  had  instructed  the 
ft  Pass.  Bivers  B.  B.  Ca,  30  Vt  610,  it  jury  tlmt  if,  for  twenty  years,  the  water 
was  held  "  that  a  railroad  company  may,  accumulating  on  the  land  in  the  rear  of 
as  a  question  of  pmdence  and  care,  as  well  the  lots  in  question  had  been  accustomed 
be  required  to  have  regard  to  the  preven-  to  find  its  outlet  over  the  land  of  the  de- 
tion  of  damage  to  a  land-owner  by  the  fendants,  and  the  same  had  been  ob- 
ai:cumulation  of  surface  water  merely,  as  structed  by  the  acts  of  the  defendants,  in 
of  a  running  stream,  when  the  geographi-  such  a  way  as  to  turn  it  from  their  own 
cal  formation  and  surrounding  circura-  land  across  land  of  the  plaintiff,  and 
stances  are  such  as  to  make  it  apparent  to  occasion  substantial  injury  to  the  property 
reasonable  men  that  such  precautions  are  of  the  plaintiff,  without  his  fault,  or  want 
necessary ;  and  that  ordinarily  what  would  of  care  on  his  part,  then  the  defendants 
be  a  reasonable  performance  of  that  duty  would  be  liable.  The  plaintiff  having 
under  a  given  state  of  circumstances  recovered  under  this  instruction,  the  ver- 
would  be  a  question  of  fact,  and  not  a  diet  was  set  aside  upon  the  following 
question  of  law  for  the  court."  A  pur-  opinion  by  the  court :  *  The  declaration  is 
chaser  of  land  over  which  surface  water  for  obstructing  a  water-course,  and  the 
naturally  flows  from  that  of  a  coterminous  instruction  allowed  the  jury  to  find  for  the 
proprietor  takes  it  with  the  burden  of  plaintiff,  though  there  was  no  water- 
receiving  such  drainage,  and  cannot  im-  course.  No  action  will  lie  for  the  inter- 
pede  it  to  the  injury  of  the  superior  ruption  of  mere  surface  drainage.'  See 
heritage.  Nor  can  the  owner  of  the  su-  also  Dickinson  v.  Worcester,  7  Allen 
perior  heritage  rightfully  collect  the  water  (Mass.),  19  ;  Swett  v.  Cutts,  50  N.  H. 
artificially,  and  thus  flow  the  neighbor's  439 ;  Goodale  v.  Tnttle,  29  N.  Y.  466. 
land,  without  his  consent.     Mellor  v,  Pil-  These  principles,   in  the   abstract,   were 
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running  in  a  defined  stream.*     In  all  eases,  in  order  to  recover  for 

this  class  of  injuries,  they  must  appear  to  be  the  result  of  either 
unauthorized  or  negligent  acts,  and  the  remedy  is  open  either  to  one 

conceded  by  the  learned  justice  who  tried  bursts  of  water  which,  in  times  of  freshet 
the  cause ;  but  we  think  the  defendant  or  melting  of  ice  and  snow,  descend  from 
was  deprived  of  the  benefit  of  them  by  the  the  hills  and  inundate  the  country.     To 
refusal  to  nonsuit,  and  by  certain  instruc-  maintain  the  right  to  a  water-course  or 
tions  which  were  given  to  the  jury.    It  was  bixx>k,  it  must  be  made  to  appear  that  the 
left  to  the  jury  to  find,  ujton  the  evidence,  water  usually  flows  in  a  certain  direction 
whether  there  existed  a  water-course  which  and  by  a  regular  channel,  with  banks  or 
the  defendant  had  obstructed.     We  think  sides.     It  need  not  be  shown  to  flow  con- 
this  was  erroneous  in  the  case,  both  upon  tinually,  as  stated  above ;  and  it  may  at 
the  pleadings  and  the  evidence.     First,  it  times  be  dry,  but  it  must  have  a  well-de- 
is  to  be  observed  that  the  plaintiff  did  fined  and   substantial  existence.*    Water 
not,  in   his  complaint,  claim  that  there  flowing  through  a  hollow  or  ravine,  only 
had  existed  over  this  land  any  stream  or  in  times  of  rain  or  melting  of  snow,  is  not, 
water-course  which  the  defendant  had  ob-  in  contemplation  of  law,  a  water-course.** 
structed.     He  says  that  '  prior  to  the  con-  Wood  on  Nuisances,  808,  811.     But  such 
struction  of   such    embankment,    during  an  act  may  be  an  element  of  damage  to  be 
the    winter    season,    large    (|uantities    of  considered  in  assessing  damages  for  land 
water  flowed   some    distance    above    the  taken.     Walker  v.  Old  Colony  R.  R.  Co., 
plaintiff's    premises,   along    and  parallel  103  Mass.  10.     And  it  is  liable  where  the 
with   the  aforesaid  highway,  and  psssed  damage  results  from  the  proper  construe- 
the  plaintiff's  premises  without  collecting  tion   of  its  works.     Waterman  v.  Conn, 
there.'    This  is  a  statement  which  seems  &  Pass.  River  R.  R.   Co.,  80  Vt.  610 ; 
plainly  to  mean  that  such  had  been  the  Hooker  v,  Kansas  City  R.  R.  Co.,  60  Mo. 
natural  flow  of   the  surface  water ;  and  329.     In  McCormack  v.  Kansas  City,  &c. 
such,  we  think,  the  evidence  on  the  part  R.  R.  Co. ,  70  Mo.  859,  85  Am.  Rep.  431, 
of  the  plaintiff  plainly  showed  it  to  be  in  it  was  held  that  a  railway  company  has 
fact.       The     plaintiff 's    complaint     was  no  right  to  concentrate  the  surface  water 
]>laiiily  founded  on  the  theory  that  the  on  its  roadway,  and  precipitate  it  on  a 
defendant  could  not  lawfully  make  any  neighbor's  land,  although  it  would  natur- 
embankmcnt    on    its    own    land    which  ally  flow  in  that  directioif ;  while  in  other 
would  so  obstnict  the  natural  flow  of  sur-  cases  it  has  been  held  that  the  mere  nds- 
face  water  during  thaws  and  freshets  as  to  ing  of  an  embankment  by  a  railroad  corn- 
cause  it  to  accumulate  on  the  land  of  the  pany,  or  by  an  owner  on  his  own  land, 
plaintiff,  but  was  bound  by  means  of  suffi-  thereby  causing  surface  water  to  accumu- 
cient    culverts,  or  otherwise,  to   provide  late  to  the  damage  of  another  land-owner, 
some  means  whereby  this  water  should  be  if  not  obstructing  a  natural  channel,  gives 
disposed  of.     And  the  gravamen  of  the  the  latter  no  cause  of  action  against  the 
plaintiff's  action  was  the  alleged  negli-  former. 

gence  of  the  defendant  in  constructing  its  ^  Hundman  v,  North-Eastem  Ry.  Co., 

embankment  without  providing  sufficient  L.  R.  3  C.  P.  Div.  168  ;  Galgay  v.  Great 

pipes  and  culverts  to  discharge  the  surface  Southern,  &c.  Ry.  Co.,  4  Irish  C.  L.  456  ; 

water.     A  water-course,  according  to  the  Swett  v,  Cutts,  50  N.  H.  489  ;   Goodale 

definitions  of  the  authorities,  '  consists  of  v.    Tuttle,   29  N.   Y.  459 ;  Wheatley  v. 

bed,   banks,   and  water  ;  yet,   the  water  Baugh,   25  Penn.  St.   528 ;  Chatfield  v. 

need  not  flow  continually  ;  and  there  are  Wilson,  28  Vt.   49.     But  the  fact  that 

many  water-courses  which  are  sometimes  springs,  wells,  etc.,  are  likely  to  be  drained 

dry.    There  is,  however,  a  distinction  to  by  the  construction  of  the  road  is  an  ele- 

be  taken  in  law  between  a  regular,  flow*  ment  to  be  considered  in  assessing  dam* 

ing  stream  of  water,  which  at  certain  sea-  ages  for  the  taking  of  the  land, 
sons  is  dried  up,   and  those    occasional 
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whose  land  was  taken  for  the  purposes  of  the  road,  or  to  one  whose 
land  was  not  taken.^  Where  the  State  confers  upon  a  railway  com- 
X^any  authority  to  build  a  road  between  certain  termini,  and  there 
is  no  provision  in  either  the  constitution  or  the  statute  to  the  con- 
trary, the  company  may  take  such  lands  of  the  State  along  its  route 
as  are  necessary  for  its  road,  without  compensation,  unless  such 
lands  have  already  been  devoted  to  some  special  public  use  by  the 
State.*  But  a  grant  from  the  State  of  a  right  to  build  a  railway 
does  not  operate  as  authority  to  take  lands  belonging  to  the  general 
government  without  compensation,^  nor  the  lands  of  municipal  cor- 
porations established  by  the  State. 

1  Estabrook  v.  Peterborough,  kc.  R.  R.  near  the  places  where  it  Datarally  flows, 

Co.,  12Cush.  (ICass.)  224  ;  Foy  v.  Salem,  are  Decessary  to  the  proper  construction  of 

Itc  Co.,  Ill  Mass.  27 ;  Eaton  v,  Boston,  the  road,   except  where  they  cannot  be 

&C.  R  R.  Co.,  61  K.  U.  504 ;  Robinson  made,  or  where  the  expense  of  making 

V.    K.    Y.   &  £rie  R.  R.  Co.,    27    Barb,  them  is  greatly  disproportionate  to  the  in- 

(N*.  Y. )  512.     The  damages  which  com-  terest  to  be  preserved  by  them.     Johnson 

miasioners  are  to  appraise  in  the  construe-  v.  Atlantic  &  St.  Lawrence  R.  R.  Co.,  85 

tion  of  a  raUroad  are  those  arising  to  the  N.   H.   569.     In  the  absence  of  special 

land-holder  fnnn  a  proper  construetum  of  laws,    corporations    acting    within    their 

the  road  in  a  prudent  manner ;  these  must  powers  of  taking  land,  and  with  due  care, 

be  deemed  to  have  been  takeii  into  account  are  not  liable  for  consequential  dama^  ' 

in    the  assessment  of  Ms  land  damages.  Hatch  v,  Vt.  Central  R.  R.  Co.,  28  Vt. 

and  cannot  be  made  the  ground  of  recov-  142 ;   Monongahela  Nav.  Co.  v.  Coon,  6 

ery  in  a  subsequent  action.    But  if  the  W.  &  S.  (Penn.)  101.     Where  a  railroad 

company  in  the  construction  of  their  road  company  in  the  course  of  the  construction 

are  negligent  in  the  exercise  of  the  rights  of  the  road  turned  a  stream  of  water, 

conferred  upon  them,    whereby  a  land-  which  by  their  charter  they  might  do, 

owner  is  injured,  it  is  not  to  be  presumed  restoring  it  to  its  former  state  as  near  as 

in  the  absence  of  proof  that  the  damages  practicable,   and  the    new    channel    was 

thus  occasioned  were  taken  into  considera-  properly  guarded,  so  far  as  could  be  per- 

tion  by  the  commissioners  ;  and  if  it  is  not  ceived  at  the  time  of  turning  it,  it  was 

shown  that  such  damages  were  allowed,  held  that  the  company  were  not  obliged 

they  should  go  to  a  jury  for  settlement,  thereafter  to  watch  the  operation  of  the 

Clark  V.  Vt  k  Canada  R.  R.  Co.,  28  Vt.  water,  and  take  precautions  to  prevent  its 

103.    The  rule  that  the  assessment  of  com-  encroaching  upon    the    adjoining    lands. 

pensation  for  land  taken  for  a  railvray  is  And  the  rights  and  duties  of  the  company 

deemed  to  corer  aU  damages  whether  fore-  in  such  case  are  precisely  the  same  as  if 

seen  or  not,  and   whether  actually  esti-  the  land  had  been  condemned  by  proceed- 

mated  or  not,  which  result  from  the  proper  ings  in  invitum  under  the  statute.     Nor- 

constmction  of  the  road,  does  not  prevent  ris  v.  Vermont  Central  R.  R.  Co.,  28  Vt 

holding  a  railroad  company  liable  to  an  99. 

action  for  damsges  resulting  from  the  de-         *  Indiana  Central  R.  R.  Co.  v.  State, 

feelive  eojutrudion  of  their  road,  —  e.  g,  8  Ind.  421  ;  Davis  v.  East  Tennessee,  4c. 

where  the  plaintiff's  meadows  were  injured,  R.  R  Co.,  1  Sneed  (Tenn.),  94;  Penn. 

in  consequence  of  the  insufficient  culverts  R.  R.  Co.  v,  N.  Y.  &  Long  Branch  R.  R. 

in  the  defendant's  road,  there  being  no  Co.,  24  N.  J.   Eq.  157  ;  St.  Louis,  &c. 

impediment  to  the  construction  of  proper  R.  R.  Co.  v.  Trustees  of  Blind  Asylum, 

onea.      Suitable  bridges  and  culverts  to  48  111.  808. 
convey  the  water  across  the  railway  at  or        *  But  the  laws  of  the  United  States 
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The  doctrine  as  to  the  rights  of  land-owners  to  deal  with 
water  is  unsettled  and  conflicting,  and  no  general  rule,  applicable  in 
all  the  States,  can  be  given.  In  some  of  them,  it  is  held  that  the 
owner  of  land  may  improve  or  occupy  it  in  such  a  way  and  for  such 
purposes  as  he  may  see  fit,  either  by  changing  the  surface  or  by  the 
erection  of  buildings  or  other  structui^es  thereon,  even  though  by  so 
doing,  the  water  accruing  from  rains  and  snows  falling  thereon  is 
caused  to  stand  upon  adjacent  lands  or  flow  over  them  in  unusual 
quantities,  or  in  other  directions  than  they  have  been  accustomed  to 
flow.^  In  these  States  a  railway  company  is  held  not  to  be  bound 
to  provide  culverts  or  other  means  for  the  escape  of  surface  water 
from  higher  adjacent  lands.^  But  in  several  of  the  States,  what  is 
termed  the  civil-law  rule  is  adopted,  which  imposes  upon  lower 
estates  the  burden  or  servitude  of  receiving  and  passing  oS  the 
surface  water  from  higher  estates.  This  rule  is  adopted  in  Cali- 
fornia,' Iowa,*  Illinois,*  Ohio,*  Louisiana,^  and  Pennsylvania;®  and 
in  those  States  it  would  doubtless  be  held  to  be  the  duty  of  railway 
companies  to  supply  suitable  means  for  the  escape  of  surface  water 
through  their  embankments.  In  a  recent  case  in  Iowa  involving  this 
question,  this  rule  was  adopted;®  and  it  was  also  held  that  it  would 
not  —  in  view  of  the  fact  that  the  means  of  securing  the  escape 
of  such  surface  water,  by  the  company,  were  easy  —  be  presumed 
that  the  damages  arising  from  its  obstruction  had  been  considei'ed 
by  the  commissioners  in  appraising  the  land-owner's  damages. 

Sec.  254.  InjorleB  to  Riparian  RightB  on  Navigable  Streams. — 
Of  course,  if  a  riparian  oM'ner  of  land  upon  a  navigable  stream  has, 
by  virtue  of  his  ownership,  any  legal  rights  in  the  stream  itself,  or 
there  are  any  such  rights  which  are  incident  to  his  ownership,  —  if 

provide  for  this  contingency.     Rer.  SUt  Co.,   52  Wis.  662  ;  88  Am.  Kep.  784 ; 

§  2477,  Flint  k  Pere  Marquette  R.  R.  Co.  Cairo,  &c.  R.  R.  Co. ».  Stevens,  anU, 

V.  Gordon,  41  Mich.  420.  »  Ogbum  v.  Connor,  46  CaL  S46 ;  18 

^  Grannon    v.    Hai^don,    10     Allen  Am.  Rep.  218. 
(Mass.),  109  ;  Parks  v.  Newbniyport,  10         *  Cornish  v,  Chicago,  &c.  R.  R.  Co., 

Gray  (Mass.),  28  ;    Cairo,  &c.  R.  R.  Co.  49  Iowa,  878  ;  Van  Orsdol «.  B.  C.  R  ftc 

V.  Stevens,   78  Ind.  278  ;   88  Am.  Rep.  R.  R  Co.,  56  id.  470. 
189 ;  Taylor  «.  Tiekas,  64  Md.  167  ;  81         *  Gilham  v.  Madison  Co.  R  R.  Co., 

Am.  Rep.  114  ;  Grant  v.  Allen,  41  Conn.  49  111.  484;  Gormley  v.  Sanford,  52  id.  15S. 
156  ;  Barkley  v,  Wilcox,  86  N.  Y.  140  ;         •  Loote  v.  Cliftbn,  22  Ohio  St  247. 
40  Am.  Rep.  519  ;  Lynch  v.  Mayor,  76         '  Hays   v.   Hays,   19  La.    An.  851  ; 

N.  Y.  69  ;  82  Am.  Rep.  271  ;  Gibbs  v.  Delahoussaye  v,  Judice,  18  id.  587. 
Williams,   25    Kan.    214  ;    Morrison   v.         >  Martin  v.  Riddle,  S6  Penn.  St  415  ; 

Bucksport  R.  R  Co.,  67  Me.  858  ;  Sweet  Eauffman  v.  Griesimer,  26  id.  407. 
V.  Cutts.  50  N.  H.  439.  »  Drake  v.  Chicago,  &c.  R.  R.  Ca,  1» 

*  0*Connor  v.  Fond  Du  Lac,  &c  R.  R.  N.  W.  Rep.  215  (Iowa,  1884). 
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he  is  deprived  of  them  by  a  railway  company  in  taking  land  for  its 
uses,  he  is  entitled  to  compensation  therefor.^  But  the  question  as 
to  whether  he  has  any  riparian  rights  which  are  incident  to  his  land 
will  depend  entirely  upon  the  character  of  the  stream,  and  the 
ownership  of  the  alveits  thereof.  In  this  country  there  are  three 
classes  of  navigable  streams :  1.  Those  in  which  the  tide  ebbs  and 
flows  ;^  2.  Those  which,  although  non-tidal,  are  yet  navigable  in  fact 
for  "boats  and  lighters,"  and  susceptible  of  valuable  use  for  com- 
mercial purposes;^  and  3.  Those  which  Bxe  floatable,  or  capable  of 
valuable  use  in  bearing  the  products  of  mines  and  forests,  and  the 
tillage  of  the  country  it  traverses  to  mills  or  markets.^ 

The  principal  distinction  between  rivers  liavigable  in  law  and 
tiiose  which  are  navigable  in  fact  arises  from  the  difiference  in  the 
rights  of  riparian  owners.  Eiparian  owners  upon  salt-water  streams 
or  arms  of  the  sea,  or  upon  the  sea  itself,  have  no  title  in  any  por- 
tion of  the  land  which  is  covered  or  washed  by  the  waters  of  the 
stream  or  of  the  sea,  at  ordinary  spring-tide.  But  lands  adjoining 
the  sea,  or  salt-water  streams  that  are  usually  dry,  and  are  only  cov- 
ered with,  or  washed  by  the  waters  of  the  sea  at  extraordinary 
spring-tide,  belong  prima  fade  to  the  owner  of  the  adjacent  property, 

^  In  Ashby  v.  Eastern  R.  B.  Co.,  5  power  to  revoke  it  whenever  the  para- 
Met,  (Mass.)  898,  the  owner  of  a  wharf  mount  interests  of  the  public  require  it ; 
was  held  entitled  to  recover  of  a  railway  and  the  owner  of  the  dam  cannot  recover 
company  the  damages  resulting  from  con-  damages  for  injuries  done  to  it  by  a  rail- 
structing  their  road  so  as  to  impair  its  value,  way  company  in  constructing  its  railway 
In  Bex  0.  Gomm'rs,  &u.,  5  Ad.  &  El.  804,  nuder  its  charter.  N.  Y.  &  Erie  R.  R. 
the  owner  of  a  towing-path,  which  was  ob-  Co.  v.  Young,  S3  Penn.  St.  175. 
stmcted,  or  from  which  the  navigation  ^  The  Royal  Fishers  of  the  River  Banne, 
was  diverted  by  the  action  of  the  com-  Davy,  143. 

missioners  for  the  improvement  of  the  '  Chicago  v.  McGinn,  61  111.  269 ; 
navigation  of  the  river  Thames,  was  held  The  Daniel  Bell,  10  Wall.  (U.  S.)  655; 
entitled  to  compensation  therefor.  So  in  The  Montebello,  11  id.  411. 
Murray  v.  Sharp,  1  Bosw.  (N.  Y.)  the  ^  Rhoades  v,  Otis,  88  Ala.  578  ;  Weisse 
owners  of  a  pier  who  had  an  exclusive  v.  Smith,  8  Oregon,  445  ;  Moi^n  v, 
right  to  the  wharfage,  were  held  entitled  King,  80  Barb.  (N.  Y.)  9  ;  35  N.  Y.  454  ; 
to  damages  for  an  appropriation  by  the  McManus  v.  Carmichael,  3  Iowa,  1  ;  Yea- 
city  of  a  slip  adjoining  the  pier  to  the  pur-  zie  v,  Dwinell,  64  Me.  160  ;  Lorman  v. 
poses  of  a  public  ferry.  So  a  water-power  Benson,  8  Mich.  18  ;  Scott  v.  Wilson,  5 
has  been  held  to  be  such  property  as  a  N.  H.  321  ;  Shaw  v.  Crawford,  10  Johns, 
railway  company  is  liable  to  make  com-  (N.  Y.)  286  ;  Lincoln  v.  Cbadboume,  56 
pensatiott  for  if  damaged  by  the  construe-  Me.  157  ;  Varick  v.  Smith,  5  Paige  Ch. 
tion  of  their  road,  although  the  stream  (N.  Y.)  148  ;  Folgerv.  Pearson,  8  Oregon, 
may  have  been  declared  a  public  highway  455  ;  Wadsworth  v.  Smith,  11  Me.  278. 
Barclay  R.  R.  Co.  v.  Ingham,  36  Penn.  See  Wood  on  Nuisances,  chap,  on  "  Navi- 
St.  194.  But  where  the  right  to  buUd  a  gable  Streams,"  where  the  cases  ara  all 
dam  and  maintain  it  was  held  under  a  collected. 
mere  license  from  the  State,  the  State  has 
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although  it  is  covered  with  beach  and  sea-weed.^  Biparian  owneis 
upon  this  class  of  streams  are  not  only  restricted  in  their  title  to  the 
high- water  mark,  which  is  the  outer  limit  of  terra  firma  upon  which 
the  waters  ordinarily  go,  but  they  are  also  precluded  from  making 
any  use  of  the  land  so  embraced  between  high  and  low  water  mark, 
except  for  the  purpose  of  approaching  the  stream  or  the  sea ;  and  it 
seems  that  this  right  is  not  of  such  an  absolute  character  that  they 
may  not  be  wholly  deprived  of  it  by  the  State,  or  those  acting  under 
authority  conferred  by  the  State,  without  compensation  for  the  inju- 
ries resulting  to  them.^ 

There  is  no  private  property  in  the  waters  of  navigable  rivers  or  in 
the  strip  of  shore  between  high  and  low  water  mark,  vested  in  the  ripa* 
rian  owners.  The  legislature  may  authorize  the  land  below  high- 
water  mark  to  be  taken  for  a  public  use,  without  providing  for  a  com- 
pensation to  the  riparian  owner,  even  though  the  use  authorized  cuts 
off  all  communication  between  his  land  and  the  river.^    Where  a  ford- 

^  Hale's  De  Jure  Maris,  ch.  4,  p.  12  ;  ting  the  plaiDtiff  to  show  that  the  break- 
Lowe  V.  Govett,  3  B.  &  A.  869.     As  to  water  and  cribs  were  not  bailt  beyond  the 
land  reclaimed  from  the  sea^  see  Attorney-  water's  edge,  the  evidence  being  properly 
General  v.  Rees,  4  De  G.  &  J.  55 ;  Pol-  in  rebuttal.      Diedrich  v.    Northwestern 
lard's  Lessees  v.  Hagan,  3  How.  (U.  S.)  Union  R.  R.  Co.,  42  Wis.  248. 
212.     The  right  of  eminent  domain  over        ^  Gould  v,  Hudson  River  R.  R.  Co.,  6 
the  shores  and  the  soil  under  the  waters  N.  Y.  522  ;  Tomliu  v,  Dubuque  R.  R.  Co., 
resides  in  the  State  for  all  municipal  pnr-  32  Iowa,  106  ;  Stevens  v.  Paterson,  &c 
poses,  and  within  the  legitimate  limita-  R.  it^  Co.,  84  N.  J.  L.  532 ;  20  N.  J.  £q. 
tions  of  this  right  the  power  of  the  State  126  ;  Thayer  v.  New  Bedford  R.  R.  Co., 
is  absolute,  and  an  appropriation  of  the  125    Mass.     258  ;    Harvard    CoUoge   v. 
sliores  and  land  is  lawfuL      Ormerod  v.  Steams,  15  Gray  (Mass.),   1  ;  Fitchbnxg 
New  York,  West  Shore  &  Buffalo  R.  R.  R.  R.  Co.  v.  Boston  &  Maine  R.  R.  Co.,  8 
Co.,  13  Fed.  Rep.  370.     A  proprietor  of  a  Cush.  (Mass.)  58  ;  Davidson  v.  Boston  & 
lake  shore  who  has  lawfully  intruded  into  Maine  R.  R.   Co.,  8  id.    91  ;  Boston  & 
the  water  for  the  construction  of  a  break-  Worcester  R,  R.  Co.  w.  Old  Colony  B.  R. 
water  cannot  thereby  acquire  title  in  fee  Co.,  12  id.  605  ;  Pennsylvania  R.  R.  Co. 
to  laud  occupied  by  such  breakwater  be-  v.  New  York,  &c.  R.  R.  Co.,  23  N.  J.Eq. 
yond  his  original  boundary  ;  nor  can  he  157  ;  Attorney-General  v.  Hudson  Tunnel 
in  a  proceeding  for  compensation  for  the  Co.,  27  N.  J.  £q.  176  ;  Com.  v.  Fisher, 
alleged  taking  of  such  land  recover  for  any  1  P.  &  W.  (Penn.)  462;  Clarke  v.   Bir- 
injury  done  to  the  breakwater.     Riparian  mingham,  &c.  Bridge  Co.,  41  Penn.  St. 
rights  proper  rest  upon  title  to  the  bank,  147;   Cameron  Furnace  Ca  «.  Pennsyl- 
and  are  the  same  whether  the  riparian  vania  Canal  Co.,  2  Pearson  (Penn.),  208 ; 
owner  owns  the  soil  under  the  water  or  not.  Monongahela  Bridge  Co.  v.  Kirk,  46  Penn. 
The  plaintiff  having  shown  title  to  the  St.  112 ;  Philadelphia  v.  Scott,  81  id.  80 ; 
land  to  the  water's  edge,  the  defendant  McEeen  v.  Del.  Div.  Canal  Co.,  49  id. 
introduced  evidence  that  the  land  taken  424  ;    Austin  v.  Rutland  R.  R.  Co.,  45 
was  not  above  the  water's  edge,  but  was  Vt.  215  ;  Bailey  v.  Philadelphia,  &c.  R.  R. 
made  beyond  it  by  means  of  a  breakwater  Co.,  4  Harr.  (Del.)  389  ;  Rogers  v.  Eenne* 
and  cribs  extending  into  the  water.     It  bee,  &c.  R.  R.  Co.,  35  Me.  819. 
was  held  that  there  was  no  error  in  permit-         '  Gould  v.  Hudson  River  R.  R.  Co.,  6 


8SC.  254.]         INJIJBIE8  TO  BIPABIAN  BIGHTS,  ETC.  889 

way  was  destroyed  by  the  erection  of  a  dam  across  a  river,  in  the 
construction  of  a  canal,  under  legislative  grant,  the  river  being  a 
public  highway,  although  not  strictly  navigable  in  the  common-law 
sense  (which  only  included  such  rivers  as  were  affected  by  tide- 
water), it  was  held  that  the  owner  of  the  ford-way  could  recover 
no  compensation  from  the  State  or  its  grantees,  the  act  being  but  a 
reasonable  exercise  of  the  right  to  improve  the  navigation  of  the 
stream,  as  a  public  highway.^  So  the  owner  of  a  dam  erected  by 
l^islative  grant  upon  a  navigable  river,  with  a  proviso  that  the 
navigation  of  the  same  should  not  be  thereby  obstructed,  and  which 
is  afterwards  cut  off  by  a  canal,  granted  by  the  same  authority,  is 
not  entitled  to  recover  damages.  The  State  is  never  deemed  to  have 
parted  with  one  of  its  franchises,  in  the  absence  of  conclusive  proof 
of  such  intention.'  The  owner  of  laud  adjoining  a  navigable  stream 
has  no  propeity  in  the  bed  of  the  stream,  and  the  legislature  may 
give  permission  to  a  railway  company  to  so  construct  their  road  as 
to  interfere  with  and  alter  the  bed  of  the  stream,  to  the  damage  of 
any  owner  of  adjoining  land,  in  regard  to  flowage  or  otherwise,  even 
to  the  hindrance  of  accustomed  navigation,  without  compensation ; 
and  the  railway  company,  in  constructing  their  road  within  the  pro- 
visions of  the  act  of  incorporation,  do  not  become  liable  to  an  action 
for  damages  to  any  such  proprietor  of  adjoining  land.^ 

In  reference  to  streams  not  navigable  in  law,  —  that  is,  streams 
which,  whether  large  or  small,  are  nevertheless  floatable  and  come 
within  the  third  class  named, — it  may  be  said  that  the  riparian  owner 
is  usually  held  to  own  the  alveus  in  the  stream,  and  therefore  has  a 
property  interest  therein  of  which  he  cannot  be  deprived  without 
compensation ;  and  such  also  is  the  case  in  reference  to  other  naviga- 
ble streams,  where,  under  the  law  of  the  State,  he  is  treated  as  the 
owner  of  the  bed  of  the  stream.* 

N.  Y.  522  ;  Lansing  v.  Smith,  4  Wend,  by  grant  from  the  State  be  clothed  with  a 

(N.  Y.)  9  ;  Davidson  v.  Boston  &  Maine  special  interest  or  property  in  the  sea  or 

K.  B.  Co.,  3  Cnsh.   (Mass.)  91 ;  Cham-  stream,   which  endows  him  with  rights 

plain  &  St.  Lawrence  R.  R.  Co.  v.  Valen-  sach  as  are  not  possessed  by  the  public 

tine,  19  Barb.  (N.  Y.)  484.  generally,  and  which  estop  the  State  from 

*  Zimmerman  v.  Union  Canil  Co.,  1  a  special  or  any  use  of  the  stream  or  the 
W.  AS.  (Penn.)  346.  alveus  thereof  to  his  injury  or  prejudice 

s  Susquehanna  Canal  Co.  v.  Wright,  9  without  proper  compensation  therefor.     If 

W.  &  S.  (Penn. )  9.  a  special  right  exists  in  the  shore  owner  by 

*  Abraham  t».  Great  Northern  Ry.  Ca,  virtue  of  a  grant  from  the  State,  and  which 
16  Q.  B.  686.  is  made  appeTidanl  to  his  land,  this  spe- 

*  Lehigh  Valley  R.  R.  Co.  «.  Trowe,  28  cial  right  cannot  be  destroyed  without 
Penn.  St.  206.      A  riparian  owner  may  proper  recompense,  for  its  destruction  or 
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Upon  streams  which  are  only  navigable  in  fact,  the  riparian  owner 
may  apply  the  water  to  use  for  the  propulsion  of  machinery,  and  for 

injury  is  the  taking  of  private  property  chooses,  and  may  license  a  railway  com- 
within  the  meaning  of  the  Constitution,  pany  to  maintain  a  ferry,  either  expressly 
Thus,  the  State  may  by  patent  convey  the  or  by  inference.  State  v.  Wilmington, 
land  on  the  shore  of  the  sti-eam  to  low-  &c.  R.  R.  Co.,  Busbee  (N.  C),  234  ; 
water  mark.  Del.  &  Hud.  Canal  Co.  Fisher  v.  New  Haven,  &c.  R.  R.  Co.,  30 
V.  Lawrence,  2  Hun  (N.  Y.),  60 ;  Attor-  Conn.  38 ;  Aiken  v.  Western  R.  R.  Co., 
ney-General  v.  Boston  Wharf  Co.,  12  20  N.  Y.  370  ;  Dyer  v.  Tuscaloosa  Bridg© 
Gray  (Mass.),  553  ;  Winnisimmet  Co.  v.  Co.,  2  Port.  (Ala.)  303  ;  R.  R.  v.  Douglass, 
Wyman,  11  Allen  (Mass. ),  482  ;  Nichols  9  N.  Y.  444  j  Charles  River  Bridge  v.  War^ 
17.  Boston,  98  Mass.  39  ;  Moi^n  v.  King,  ren  Bridge,  11  Pet.  (U.  S)  420  ;  Bridge 
35  N.  Y.  454.  Or  it  may  authorize  the  Co.  v.  R.  R.  Co.,  17  Conn.  454 ;  Thomp- 
construction  of  wharves,  piers,  quays,  or  son  v.  R.  R.  Co.,  2  Sandf.  Ch.  (N.  Y.) 
docks.  Hale's  De  Jure  Maris,  chap.  6,  625 ;  Bridge  Co.  v.  Fish,  1  Barb.  Ch. 
p.  73.  Or  it  may  grant  the  right  of  fer-  (N.  Y. )  547  ;  Toledo  Bank  v.  Bond,  1  Ohio 
riage  between  opposite  shores,  or  the  right  St.  622  ;  Canal  Co.  v.  R.  R.  Co.,  11 
of  fishing  opposite  the  banks,  and  other  Leigh  (Va.),  42  ;  Benson  v.  Mayor,  &c.,  10 
uses  which  it  is  not  necessary  to  enamerate;  Barb.  (N.  Y.)  223;  East  Hartford  v. 
and  when  such  rights  have  been  legally  Bridge  Co.,  13  How.  (U.  S.)  71  ;  Shorter 
conferred  upon  the  riparian  owner,  he  is  en-  v.  Smith,  9  6a.  517.  A  riparian  owner 
titled  to  compensation  if  they  are  taken,  upon  navigable  streams,  whether  he  owns 
The  right  to  set  up  a  ferry  is  a  franchise  to  the  thread  of  the  stream  or  not,  has  a 
which  can  be  exercised  only  under  a  license  right  to  construct  in  shoal  water  in  front 
from  the  State,  —  Blissett  d.  Hart,  Willes,  of  his  land  proper  wharves  or  piers  in  aid 
512, 7U, — or  by  prescription.  2  RoUe's  Abr.  of  navigation,  and  at  his  peril  of  obstruct- 
140;  Lansing  f.  Smith,  4  Wend.  (N.  Y.)  ing  navigation,  through  the  water  far 
21  ;  Benson  v.  Mayor,  10  Barb.  (N.  Y.)  enough  to  it^ach  actually  navigable  water. 
223  ;  Young  v.  Harrison,  6  6a.  139  ;  Dyer  Delaplaine  v.  Chicago,  &c.  R.  R.  Co.,  42 
V,  Bridge  Co.,  2  Port.  (Ala.)  303  ;  Stark  Wis.  214.  When  water,  navigable  or  not 
V.  McCowen,  1  N.  &  McC.  (S.  C.)  387 ;  navigable,  is  by  natural  causes  wearing 
Nashville  B.  Co.  v.  Shelby,  10  Yerg.  away  and  intruding  upon  its  banks,  the 
(Tenn.)  280  ;  Somerville  v.  Wimbish,  7  riparian  owner,  whether  he  owns  the  soil 
Cratt.  (Va.)  205.  A  riparian  owner  may  to  the  thread  of  the  stream  or  not,  may, 
set  up  a  ferry  for  his  own  use,  but  not  for  as  against  the  public,  and  at  his  peril  of 
the  use  of  others.  Young  v,  Harrison,  obstructing  the  public  use  when  the  water 
aiUe;  People  v.  Mayor,  etc.,  32  Barb,  is  navigable,  intrude  into  the  water  for 
(N.  Y.)  102  ;  Norris  v.  Farmers*  Co.,  6  the  construction  of  works  necessar}'  to  the 
Cal.  590  ;  Johnson  v.  Erskine,  9  Tex.  1  ;  protection  of  his  land  against  the  action 
Sparks  v.  White,  7  Humph.  (Tenn.)  86  ;  of  the  water.  But  he  cannot  thereby  ac- 
De  Jure  Maris,  73  ;  Milton  v,  Haden,  32  quire  title  in  fee  to  land  occupied  by  such 
Ala.  30;  Taylor  v.  R.  R.  Co.,  4  Jones  breakwater  beyond  his  original  boundary ; 
(N.  C.)  277  ;  Mills  v.  St.  Clair  Co.,  7  111.  nor  can  he  in  a  proceeding  for  compensa- 
197;  Cooper  V.  Smith,  9  S.  &  R.  (Penn.)  tion  for  the  alleged  taking  of  such  land 
26  ;  Trustees  v.  Talman,  13  111.  27  ;  Mur-  recover  for  any  injury  done  to  the  break- 
ray  t>.  Menefee,  20  Ark.  561.  A  ferry  water,  Diedrich  t>.  Northwestern,  Ac. 
franchise  is  not  an  incident  of  riparian  R.  R.  Co.,  42  Wis.  248.  An  owner  of 
ownership.  Patrick  v,  Ruffners,  2  Rob.  lots  abutting  on  the  Mississippi  River 
(Va.)  209;  Young  v.  Harrison,  6  6a.  possesses  the  riparian  right  of  constructing 
130  ;  Stanford  v.  Mangin,  80  id.  355.  All  thereon  suitable  landings  and  wharves  for 
nnlicensed  ferries  are  nuisances.  3  Kent's  the  convenience  of  commerce  and  naviga- 
Com.  458,  459  ;  3  Blackstone's  Com.  tion,  and  to  extend  such  construction  out 
219.  But  tlie  State  may  license  as  many  into  the  river  to  the  point  of  navigability, 
ferries  to  and  from  the  same  point  as  it  Rippev.  Chicago,  &c.R.  R.  Co.,  23  Minn.  18b 
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that  purpose  may  erect  a  dam  across  the  stream  where  the  stream  is 
simply  Jloatable,  leaving  suitable  ways  for  the  passage  of  logs  and 
other  products.^  The  right  of  the  public  for  passage  with  logs,  etc., 
is  superior  to  the  right  <tf  the  riparian  owner;  and  if  he  erects  ob- 
structions in  the  stream  which  prevent,  endanger,  or  materially  hin- 
der the  passage  of  rafts  or  logs,  whether  such  obstruction  is  in  the 
form  of  a  dam  or  otherwise,  such  obstruction  is  a  nuisance  and  sub- 
jects the  person  making  it,  not  only  to  an  action  for  the  damages 
sustained  by  the  owners  of  rafts  or  logs  obstructed  by  it,  but  also 
to  indictment  as  for  a  public  nuisance;'  and  the  person  so  injured 
by  the  obstruction  may  abate  so  much  of  the  same  as  is  necessary 
to  secure  the  proper  exercise  of  his  right*  But  while  the  right  of 
passage  for  the  public  must  on  the  one  hand  be  respected  by  the  ri- 
parian owner,  so  on  the  other  hand  must  the  rights  of  the  riparian 
owner  be  respected  by  the  public ;  and  where  a  river  is  merely  Jloat- 
(Me  the  public  have  no  right  to  so  use  it  as  to  destroy  its  beneficial 
use  for  manufacturing  purposea^  Thus  it  has  been  held  that  pei'sons 
using  a  floatahle  stream  have  no  right  to  erect  dams  thereon,  and 
thereby  detain  and  hold  the  water  to  be  let  ofT  in  such  a  manner  as 
to  aid  in  the  floating  of  logs,  when,  by  such  dam,  the  water  is  with- 
held from  mill-owners  below  to  their  injury,  —  even  though  except 
for  such  dams  the  stream  could  not  be  used  for  floatage  at  certain 
seasons  of  the  year  * 

Sec.  255.  "Wliat  Constitiiteft  Damage.  —  Under  a  statutory  pro- 
vision that  railroad  corporations  shall  be  liable  to  pay  all  damages 
occasioned  by  laying  out  and  making  and  maintaining  their  roads, 
or  by  taking  any  land  or  materials,  a  party  who  sustains  an  actual 
and  real  damage,  capable  of  being  pointed  out,  described,  and  appre- 
ciated, may  recover  compensation  therefor.     Thus,  where  the  water 

1  Lonnan  «.  Benson,  ^Mich.  18  ;  Lan-  (Conn.),  363  ;  Brown  v.  Watson,  47  Me. 

cey  V.   Clifford,  54  Me.  491  ;  Morgan  v,  161  ;  Gerrish  v.  Brown,  51  id.  256  ;  Veazie 

King,  18  Barb.  (N.  Y. )  277  ;  Scofield  v,  v,  Dwinel,  60  id.  479  ;  Knox  v,  Chaloner, 

Lansing,    17  Mich.   437.      See    note    in  42  id.  156  ;  State  v,  Freeport,  43  id.  198  ; 

Washington  on  Easements,  p.  507  ;  Aveiy  Powers  v.  Irish,  28  Mich.  429  ;  Rippe  v, 

V.  Fox,  1  Abb.  (U.  S.  C.  C.)  246 ;  Yates  Chicago,  &c.  R.  R.  Co.,  22  Minn.  18  ; 

V.  Milwaukee,  10  Wall  (U.  S.)  497.  Steamboat  Magnolia  v.  Marshall,  89  Miss. 

s  Scofield  9.  Lansing,  17  Mich.   437  ;  109 ;  Brisbane  v.  St.  Paul,  &c.  R.  R.  Co., 

Thurman  «.  Morrison,  14  B.  Mon.  (Ky.)  23  Minn.  114  ;  Chicago,  &c.  R.  R.  Ca  v. 

897  ;  Douglass  v.  State,  4  Wis.  387.  Stein,  75  111.  41. 

»  Renwick  v.  Morris,  7  Hill  (N.  Y.).         *  Scofield  «.  Lansing,  17  Mich.  487. 
575  ;    Memphis  R.  R.   Ca  v.   Hicks,  5         ^  Middleton  v.   Flat    River  Booming 

Sneed  (Tenn.),  427  ;  Barnes  v.  Racine,  4  Co.,  27  Mich.  538. 
Wis.   454  ;    Burrows  v.  Pixley,   1  Root 
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of  a  well  on  an  estate  adjoining,  but  not  crossed  by,  a  railroad  was 
drawn  off  in  consequence  of  the  excavation  made  for  the  road,  and 
the  well  thereby  rendered  dr}"  and  useless,  it  was  held  that  the 
owner  of  the  estate  could  recover  damages  therefor  in  the  same 

manner  as  for  land,  etc.,  taken  for  the  purposes  of  the  road.^ 

A  constitutional  provision  requiring  just  compensation  to  be  made, 
or  adequate  security  to  be  given  therefor,  before  private  property  can 
be  taken  for  public  use,  contemplates  only  an  actual  appropriation. 

1  Parker  v.  Boston  &  Maine  R.  R.  Co.,  which  is  taken,  — the  remedy  being  by  ac- 
8  Cush.  (Maiis  )  107.  The  rule  in  regard  to  tion  at  common  law.  And  where  the  com- 
what  damage  is  to  be  included  under  the  pany,  by  consent  of  the  land-owner,  enters 
terms  "lands  injuriously  afiectod,"  or  apon  the  land  and  makes  the  requisite 
equivalent  terms,  includes  all  direct  dam-  erections,  which  are  subsequently  conveyed 
age  to  real  estate  by  passing  over  it  or  part  to  it  with  the  land  by  the  land-owners,  it 
of  it,  or  which  affects  the  estate  directly,  was  held  such  grantor  is  not  estopped 
although  it  does  not  pass  over  it,  —  as  from  claiming  damages  resulting  from 
by  a  deep  cut  or  high  embankment  so  want  of  proper  care  and  skill  in  construct- 
near  lands  or  buildings  as  to  prevent  or  ing  the  works,  or  from  neglect  to  keep 
diminish  the  use  of  them,  by  endangering  them  in  repair.  Morris  Canal  &  Banking 
the  fall  of  buildings,  the  caving  of  earth,  Co.  v.  Ryerson,  27  N.  J.  L.  457  ;  Water- 
the  draining  of  wells,  the  diversion  of  man  v.  Conn.  &  Pass.  River  R.  R.  Co.,  30 
water-coui-ses  by  the  proper  erection  and  Vt.  610 ;  Lafayette  Plank-Road  Co.  ». 
maintenance  of  the  company's  works,  the  New  Albany,  &c.  R.  R.  Co.,  18  Ind.  90. 
blasting  of  a  ledge  of  rocks  so  near  houses  In  England  the  rule  that  damages  can 
or  buildings  as  to  cause  damage,  running  only  be  recovei-ed  for  injuriously  affecting 
a  track  so  near  as  to  cause 'imminent  and  land,  where  but  for  the  statute  the  act 
appreciable  danger  by  fire,  obliterating  or  complained  of  would  be  just  ground  of  ac- 
obstructing  private  ways  leading  to  houses  tion  at  common  law,  does  not  apply  where 
or  buildings,  —  all  these  and  some  others,  part  of  the  land  is  taken  and  damages  are 
doubtless,  are  included.  But  damage  can-  sought,  not  only  for  the  part  taken,  but 
not  be  assessed  for  losses  arising  directly  for  the  rest  of  the  land  being  injuriously 
or  indirectly  from  the  diversion  of  travel,  affected,  either  by  sevei-ance  or  otherwise, 
the  loss  of  custom  to  turnpikes,  canals.  And  it  was  here  held  that  the  owner  of  a 
bridges,  taverns,  coach  companies,  stores,  mill  was  entitled  to  have  damages  as- 
and  the  like  ;  nor  for  the  inconveniences  sessed  to  him  for  the  increased  exposure  of 
which  the  community  may  suffer  in  com-  the  same  to  fire  by  the  passage  of  the  com- 
mon from  a  somewhat  less  convenient  and  pany's  trains.  But  loss  of  trade  caused  by 
beneficial  use  of  public  and  private  ways,  the  operations  of  the  company  during  the 
from  the  rapid  and  dangerous  crossings  of  construction  of  their  works  is  not  damages 
the  public  highways  arising  from  the  for  which  the  party  is  entitled  to  compen- 
nsual  and  ordinary  action  of  railroads  and  sation.  Senior  v.  Met  Ry.  Co.,  2  H.  & 
railroad  trains,  and  their  natural  incidents.  C.  258  ;  Ricket  i7.  Metropolitan  Ry.  Co., 
Proprietors  of  Locks,  &c.  v,  Nashua,  &c.  6  B.  &  S.  149.  But  a  person  may  claim 
BLR  Co.,  10  Cush.  (Mass.)  285.  And  damages  on  the  ground  of  being  injuriously 
in  the  case  last  cit«d  it  is  also  held  that  affected  on  account  of  the  obstruction  or 
no  damages  can  be  assessed  under  the  diversion  of  a  public  way  by  the  construe- 
statute  for  cutting  through  a  water-course  tion  of  the  works  of  a  railway.  Wood  «. 
in  making  on  embankment,  without  mak-  Stourbridge  Ry.  Co.,  16  C.  B.  n.  8.  222  ; 
ing  a  culvert,  whereby  the  water  is  made  Boothbay  v.  Androscoggin,  Ac.  R.  R.  Co., 
to  flow  back  and  injure  the  plaintiff's  land  61  Me.  818. 
at  a  distance  from  the  railway,  no  part  of 
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Matters  of  annoyance,  indirect  and  consequential  injuries  to  prop- 
erty, and  acts  tending  to  depreciate  the  value  but  which  do  not 
amount  to  a  real  appropriation,  are  outside  of  this  provision.  There- 
fore a  railroad  company,  when  empowered  to  take  land  for  its  use,  is 
not  responsible  for  indirect  or  consequential  injuries,  unless  such 
liability  is  imposed  by  charter.*     Thus,  one  whose  lauds,  fronting  on 

>  Watson  r.  Pittsbui^h  &  ConnellsyiUe  App.  94  Penn.  St.  887.  There  are  many 
R.  R.  Co.,  37  Penn.  St.  469.  The  liabil-  cases  confirming  the  same  general  view, 
ity  of  railways  for  consequential  damage  Henry  v.  Pittsburgh  &  AUegheuy  Bridge 
to  the  adjoining  land-ownera  depends  upon  Co.,  8  W.  &  8.  (Penu.)  85;  Canandai- 
thc  proviaions  of  the  statute  in  that  re-  gua,  &c.  R.  R.  Co.  v,  Payne,  16  Barb, 
spect.  In  England  and  in  some  of  the  (N.  Y.)  273,  where  it  is  held  that  injury 
States  of  this  country  railway  companies  to  a  mill  upon  another  lot  of  the  same  land- 
are  by  statute  made  liable  to  the  owners  owner,  in  conse<|uence  of  the  construction 
of  all  lands  "injuriously  affected*'  "or  and  operation  of  the  railway,  is  a  matter 
damaged  "  by  their  railways  ;  and  under  with  which  the  commissioners  have  noth- 
such  statutes  it  is  held  that  if  the  company  ing  to  do  in  estimating  damages  for  land, 
does  any  act  which  would  be  an  actionable  So  in  Troy  k  Boston  R.  R.  Co.  v.  North- 
injury,  without  the  protection  of  the  spe-  em  T.  Co.,  16  Barb.  (N.  Y.)  100,  it  was 
cial  act  of  the  legislature,  they  are  liable  held  that  the  consideration  that  the  busi- 
under  the  statute.  Glover  v.  North  Staf-  ness  of  a  turnpike  which  claimed  damage 
fordshire  Ry.  Co.,  16  Q.  B.  912.  So  that  would  be  diminished  by  the  construction 
there  any  act  ofa  railway  company  amount-  of  the  railway  along  the  same  line  of 
ing  to  a  nuisance  in  a  private  person,  and  travel,  should  be  disregarded  in  estiraat- 
eauaiug  special  damage  to  any  particular  iug  damage  to  such  turnpike.  "  Every 
land-owner,  is  a  good  ground  of  claiming  public  improvement,"  say  the  court, 
damages  under  this  sectiou  of  the  statute.  "  must  affect  some  property  favorably. 
Hatch  V.  Vt.  Central  R.  R.  Co.,  25  Vt.  and  some  unfavorably,  from  the  nece&sity 
49.  But  in  the  absence  of  a  statutory  of  the  case.  When  l^is  effect  is  merely 
provision,  railway  companies  are  not  lia-  consequential,  the  injury  is  damnum  abs- 
ble  for  necetsary  comequential  damages  to  que  injuria.  Though  their  property  has 
land-owners^  no  portion  of  tohoae  land  is  undoubtedly  depreciated  by  the  construe- 
taken,  where  th^y  construct  and  operate  tion  of  the  railway,  yet  the  turnpike  com- 
their  roads  in  a  skilful  and  prudent  man'  pany  enjoy  all  the  rights  and  privileges 
ner.  Monongahela  Nav.  Co.  v.  Coons,  6  secured  to  them  by  their  charter,  and  no 
W.  &  S.  (Penn.)  101  ;  Radcliff  v.  Brook-  vested  rights  have  been  violated."  Nor  is 
lyn,  4  N.  Y.  195  ;  Phila.  &  Trenton  a  person  entitled  to  damage  in  consequence 
B.  R.  Co.,  in  re,  6  Whart.  (Penn.)  25  ;  of  a  highway  being  laid  upon  his  line,  thus 
Seneca  Road  Co.  v.  Auburn,  &c.  R.  R.  compelling  him  to  maintain  the  whole 
Co.,  5  Hill  (N.  Y.),  170  ;  Hatch  v.  Vt.  fence.  Kennett's  Petition,  24  N.  H.  139. 
Central  R.  R.  Co.,  25  Vt.  49  ;  Richardson  In  Albany  Northern  R.  R.  Co.  v.  Lansing, 
r.Vt.  Central  R.R.  Co.,  25  Vt.  465;  Sun-  16  Barb.  (N.  Y.)  68,  it  is  said:  "The 
bury,  ftc.  R.  R.  Co.  v.  Hummell,  27  Penn.  commissioners  in  estimating  the  damages 
St.  99 ;  Clarke  v.  Birmingham,  &c.  R.  R.  should  not  allow  consequential  and  pro- 
Co.,  41  id.  147  ;  Stmthers  v.  Dunkirk,  &c  spective  damages."  In  Plant  v.  Long  Isl- 
B.  R.  Co.,  87  id.  282 ;  Thompson  v.  An-  and  R.  R.  Co.,  10  Barb.  (N.  Y.)  26,  it 
droscoggin  R.  R.  Co.,  58  N.  H.  108  ;  Stet-  is  held  not  to  be  an  illegal  use  of  a  street 
son  V.  Chicago,  &c.  R.  R.  Co.,  75  111.  74  ;  to  allow  a  railway  track  to  be  laid  upon  it, 
Fieeland  v.  Penn.  R.  R.  Co.,  66  Penn.  St.  and  that  the  temporary  inconvenience  to 
91 ;  Bellinger  v.  N.  Y.  Central  R.  R.  Co.,  which  the  adjoining  proprietors  are  sub- 
S8  N.  Y.  42  :  Corey  v.  Buffalo,  &c.  R.  R.  ject  while  the  work  of  excavation  and  tun- 
Co.,  2S  Barb.   (N.  Y.)   482;    Spanger's  nelling  is  going  on  is  <2am»um  absque  in* 
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a  public  navigable  river,  are  taken  for  the  construction  of  an  aque- 
duct, cannot  claim  damages  beyond  the  value  of  the  land  taken,  on 

juricL.  So  also  in  regard  to  the  grade  of  a  the  direct  and  immediate  consequence  of 
street  having  been  altered  by  a  railway  by  the  act  of  the  company,  and  the  company 
consent  of  the  common  council  of  the  city  was  held  liable  for  the  damages  thereby 
of  Albany,  who  by  statute  were  required  sustained.  Tinsman  v.  the  Belvidere 
to  assess  damages  to  any  freeholder  in-  Delaware  R.  R.  Co.;  26  N.  J.  L.  148. 
jured  thereby,  and  who  had  done  so  in  Rogers  v.  Kennebec,  &c.  R.  R.  Co.,  3.'i 
this  case,  it  washeld  that  no  action  coald  be  Me.  819;  Burton  v.  Philadelphia,  W.  & 
maintained  against  the  railway  company.  B.  R.  R  Co.,  4  Uarr.  (Del.)  252  ;  Hollis- 
Chapmaur.  Albany,  &cR.R.  Co.,  10 Barb,  ter  r.  Union  Co.,  9  Conn.  436  ;  Whittier 
<N.  Y.)  860  ;  Adams  v.  Saratoga,  &c.  v,  Portland,  &e.  R.  R.  Co.,  38  Me.  26. 
R.  R.  Co.,  11  Barb.  (N.  Y. )  414.  In  Ken-  But  for  a  want  of  skill  or  prudence  in 
tucky,  —  Wolfe  v.  Covington,  &c.  R.  R.  the  construction  or  operation  of  its  road, 
Co.,  15  B.  Mon.  (Ky.  )404,  —  it  was  held  it  is  liable  to  any  one  suffering  special 
that  the  munici[)al  authority  of  a  city  damage  thereby,  as  in  needlessly  diverting 
might  lawfully  alter  the  grade  of  a  street  water-coui'ses  and  8ti«ams,  and  not  prop- 
for  any  public  purpose  without  incurring  erly  restoring  them,  whereby  lauds  am 
any  responsibility  to  the  adjacent  land-  overflowed  or  injured.  Whitcomb  t?. 
holders,  and  might  authorize  the  passage  Vt.  Central  R.  R.  Co.,  26  Vt.  69  ;  Hooker 
of  a  railway  through  the  city  along  the  v.  N.  H.  &  N.  Y.  R.  R  Co.,  14  Conn, 
streets,  and  give  them  the  power  to  so  146.  And  there  is  the  same  liability  al- 
alter  the  grade  of  the  streets  as  should  be  though  the  lands  are  not  situate  upon  the 
requisite  for  that  pui^Kise,  this  being  done  stream.  Brown  v.  Cayuga,  &c.  R.  R.  Co., 
at  the  expense  of  the  company,  and  by  12  N.  Y.  486.  A  party  is  liable  to  an  ac- 
paying  damages  to  such  adjacent  propnc-  tion  for  diverting  the  water  from  a  spring, 
tors  as  should  be  entitled  to  them.  But  which  ran  in  a  well-defined  channel  into  a 
one  who  urged  the  laying  of  the  road  in  stream  suppljring  a  mill,  at  the  suit  of  the 
that  place  on  the  ground  that  it  would  mill-owner,  notwithstanding  he  had  per- 
benefit  him,  and  who  was  thereby  bene-  mission  from  the  owner  of  the  land  where 
fited,  cannot  recover  damages  of  the  com-  the  spring  arose.  But  not  if  the  spring 
pany,  —  upon  the  maxim  volenti  non  fit  .spreads  out  upon  the  land,  having  no  chan- 
injuria.  Arailway  when  so  authorized  "is  nel.  As  the  land-owner  might  drain  his 
not  SLpurpresture  or  encroachment  upon  the  land,  so  he  may  give  permission  to  others 
public  property  or  rights."  So  where  a  to  do  so.  Duddon  v.  Guardians  of  Hem- 
railway  company  erect  a  fence  upon  land  don  Union,  1  H.  &  N.  627  ;  Brown  v. 
which  they  own  in  fee  for  the  puqwse  of  Illius,  27  Conn.  84;  Robinson  v.  New 
keeping  the  snow  off  their  road,  they  are  York  &  Erie  R.  R.  Co.,  27  Barb.  (N.  Y.) 
not  liable  for  damages  sustained  by  the  512  ;  Waterman  v.  Conn.  &  Pass.  Riv. 
owner  of  land  upon  the  opposite  side  of  R.  R.  Co.,  30  Vt.  610  ;  Henry  v.  Vt. 
the  fence  by  the  accumulation  of  snow  oc-  Central  R.  R.  Co.,  30  id.  638.  But  in 
casioned  by  the  fence.  Carson  v.  West-  the  last  case  it  was  decided  that  the 
ern  R.  R.  Co.,  8  Gray  (Mass.),  423.  See  effect  of  erecting  a  bridge  in  a  stream 
also  Morris  &  Essex  R.  R.  Co.  v.  Newark,  upon  the  course  of  the  current  below 
2  Stock.  Ch.  352.  Where  the  act  com-  was  so  far  incapable  of  being  known 
plained  of  was  the  construction  of  an  em-  or  guarded  against  that  there  was  no  duty 
bankment  by  a  railway  company  at  the  imposed  upon  railway  companies  to  guard 
mouth  of  a  navigable  creek,  in  which  the  against  an  iiyury  to  land-owners  below  by 
plaintiff  had  a  prescriptive  right  of  stor-  a  change  of  the  current.  New  Albany  it 
ing,  landing,  and  rafting  lumber  for  the  C.  R.  R.  Co.  v.  Higroan,  18  Ind.  77;  New 
nseof  his  saw-mill,  whereby  the  free  flow  of  Albany,  Ac.  R  R.  Co.  v.  Huff,  19  id. 
the  water  was  obstructed,  and  the  plaintiff  316;  Colcough  v.  Nashville  &  N.  W. 
thereby  deprived  of  the  full  eiyoyment  of  R.  R.  Co.,  2  Head  (Tenn.),  171;  Re- 
his  privilege,  the  irgury  was  regarded  as  gina   v.    Eastern   Counties    Ry.    Co.,   2 
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the  ground  that  the  coutemplat^d  aqueduct  will  obstruct  the  naviga- 
tion of  the  river,^  because  his  right  of  access  thereto  is  a  natural 
and  not  a  legal  right.  The  verdict  of  a  jury  appointed  to  estimate 
damages  for  land  taken  by  a  company  can  only  embrace  injuries 
caused  by  acts  of  the  company  which  are  authorized  by  their  charter, 
and  cannot  include  wrongful  acts  done  by  the  company.  For  this 
class  of  injuries  he  has  his  remedy  at  the  common  law.^  Under  a 
statute  directing  the  appointment  of  commissioners  "  to  ascertain  and 
appraise  the  compensation  to  be  made  to  the  owners  or  persons  in- 

Q.  B.  847.  But  in  this  case  the  act  ex-  the  owner  of  his  intention  to  work  them 
pressly  provided  that  the  verdict  and  judg-  pursuant  to  the  English  statute,  t^  com- 
ment should  be  conclusive  and  binding,  {lany  is  not  entitled  to  the  subjacent  or 
which  most  railway  acts  do  not ;  but  it  adjacent  support  of  the  minerals.  And 
seems  questionable  if  this  will  make  any  where  the  company  gave  notice  under  the 
difference.  B.  k  W.  I.  Docks,  &c.  v.  Gattke,  statute  that  the  working  of  the  mines  was 
3  M.  &G.  155.  In  Bradley  v.  New  York  likely  to  injure  the  railway,  the  owner 
&  New  H.  R.  R.  Co.,  21  Conn.  294,  where  was  held  entitled  to  recover  compensation 
the  defendants*  charter  gave  them  power  which  had  been  assessed  under  the  statute. 
to  take  land,  and  made  them  liable  for  all  Fletcher  v.  Great- Western  Ry.  Co.,  4  H. 
damages  to  any  person  or  persons,  and  they  k  N.  242.  And  in  North- £astem  Ry. 
excavated  an  acyoiuing  lot  to  plain tifTs,  so  Co.  v.  EUliott,  J.  &  H.  145,  it  was  held 
HH  to  weaken  the  foundations  of  his  house,  that  the  general  principle  that  a  vendor  of 
and  erected  an  embankment  in  the  high-  land  sold  for  a  particular  use  cannot  dero- 
way  opposite  his  house,  so  as  to  obscure  the  gate  from  his  own  grant  by  doing  any- 
liglit  and  render  it  otherwise  unfit  for  use,  thing  to  prevent  the  laud  sold  from  being 
it  was  held  that  this  did  not  constitute  a  put  to  that  use,  applies  to  sales  to  rail- 
taking  of  plaintifi"8  land,  but  that  de-  ways  under  compulsory  powers.  But  it 
fendants  were  liable  to  consequential  dam-  was  here  said  that  this  principle  will  not 
age  under  their  charter.  But  in  the  early  compel  the  vendor  of  land  to  perpetuate 
case  of  the  Wyrley  Nav.  v.  Bradley,  7  anything  upon  the  portion  of  the  land 
East,  868,  it  is  considered  that  where  the  retained  by  him  which  is  merely  acciden- 
act  of  Parliament  reserved  the  right  to  dig  tal,  though  existing  and  of  long  standing 
coal  to  the  proprietor  of  mines,  unless  the  at  the  date  of  the  sale.  Therefore,  where 
company  on  notice  elected  to  purchase  and  a  railway  company  took  land  for  a  bridge 
make  compensation  where  the  canal  was  in  a  mining  district,  where  a  shaft  had 
damaged  by  the  near  approach  of  the  been  sunk  many  years  before,  but  the 
mine  after  such  notice,  and  no  compensa-  working  of  the  mines  abandoned  and  the 
tion  made,  the  coal-owner  was  not  liable,  shaft  filled  with  water  for  a  long  time  be- 
although  it  is  there  said  to  be  otherwise  fore  the  taking  of  the  land,  it  was  held 
In  case  of  a  house,  undermined  by  digging  that  the  land-owner  was  not  precluded 
on  the  soil  of  the  grantor.  But  this  case  from  draining  the  water  and  working  the 
seems  to  turn  upon  the  reservation  in  the  mine,  although  the  effect  must  be  to  lessen 
grant  The  reservation  in  a  deed  of  land  the  support  of  the  bridge  to  some  extent, 
to  a  railway  company  of  the  right  to  make  by  withdrawing  the  hydrostatic  pressure 
a  crossing  over  the  land,  creates  an  ease-  upon  the  roof  of  the  mine,  and  the  conse- 
ment  in  the  land,  but  does  not  extend  quent  support  of  the  superincumbent 
such  easement  acro&<i  the  other  lauds  of  strata  of  earth. 

the  company.     Boston  &  Idaine  R.  R.  Co.         ^  Matter  of  the  Water  Commissioners, 

V,    Middlesex,     1    Allen    (Mass.),    S24.  8  Edw.  Ch.  (N.  Y.)  290. 
Where  t^ie  company  take  land  but  decline         ^  Whitehouse  v.  AndrxMcoggin  R.  R. 

to  purchase  the  minerals,  after  notice  from  Co.,  62  Me.  208. 
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terested  in  the  real  estate  proposed  to  be  taken  for  the  purposes  of 
the  company/'  and  ''  to  ascertain  and  determine  the  compensation 
which  ought  justly  to  be  made  by  the  company  to  the  party  or  par- 
ties owning  or  interested  in  the  real  estate  appraised  by  them/'  it 
was  held  in  some  early  cases  in  New  York  that  the  office  of  the  com- 
missioners is  to  determine  the  compensation  to  be  made  to  the 
owner  for  the  land  "  proposed  to  be  taken/'  and  to  be  "  appraised  by 
them/'  and  not  the  damages  thai  will  he  occasioned  by  the  constraction 
of  the  proposed  works  upon  his  premises ;  that  it  is  error  to  con- 
sider in  such  a  case  the  damage  which  would  result  to  a  mill  on 
other  land  of  the  owner ;  ^  and  that  under  such  a  statute,  the  com- 
missioners should  award  damages  for  the  value  of  land  taken,  and 
the  damages  to  the  owner's  adjoining  land  produced  by  the  taking. 
They  are  to  consider  how  the  taking  of  the  land,  but  not  the  use  of 
it  in  any  particular  mode,  will  affect  the  value.*  But  this  is  an  ex- 
ceedingly narrow  and  unwarranted  construction  to  place  upon  the 
statute,  and  is  not  the  rule  generally  adopted ;  and  the  use  for  which 
the  land  is  taken  is  of  the  greatest  importance  in  determining  the 
amount  of  compensation  which  should  be  awarded  the  land-owner.* 
In  no  other  way  could  the  "just  compensation"  to  which  the  owner 
is  entitled  be  ascertained ;  and  it  is  hardly  to  be  presumed  that  the 
framers  of  the  Constitution,  or  of  these  statutes,  intended  that  any 
such  narrow  and  unreasonable  construction  would  be  placed  thereon. 
A  company  which,  being  engaged  in  the  construction  of  a  public 
work,  is  authorized  by  charter  to  enter  upon  the  lands  adjoining  the 
work,  and  take  materials  therefrom,  is  liable  to  land-owners  for 
materials  taken  by  contractors  in  the  employ  of  the  company, 
under  the  provisions  of  the  charter,  and  applied  to  the  works  to  be 
constructed* 

Sec.  256.  Presumption  that  Commlssionen  Sstimated  aU  Injnxies. 
—  Any  contingent  and  consequential  depreciation  of  the  value  of 
the  portion  of  the  land  not  taken,  in  consequence  of  the  construc- 
tion of  a  railroad  in  a  proper  manner  and  according  to  its  charter, 
whether  reference  be  had  to  its  market  value  or  its  desirableness  as 
a  residence,  or  for  general  or  any  particular  use,  cannot  be  made  the 
basis  of  an  action  to  recover  damages  beyond,  or  in  addition  to,  the 

^  Canandaigna  &  N.  F.  R.  Co.  v,  Payne,         *  BaDgor,  &c.  R.  R.  Co.  v.  McComb, 

16  Barb.  (N.  Y.)  273  ;  Matter  of  Hamil-  60  Me.  290  ;  Pacific  Pu  R.  Co.  v.  Chrystal, 

ton  Avenue,  14  Barb.  (N.  T.)  405.  25  Mo.  544. 

3  Albany  Northern  R.  R.  Co.  v.  Lan-         *  Hinde  v.   Wabaah  Navigation   Co., 

sing,  16  Barb.  (N.  Y.)  68.  15  111.  72. 
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compensation  awarded  for  taking  so  much  of  the  land  as  w£is  prop- 
erly taken.  The  presumption  is  that  every  injury  which,  in  judg- 
ment of  law,  would  result  to  the  other  adjacent  property  of  the 
owner  from  taking  a  part  of  his  laud  for  the  construction  of  the 
road,  and  from  the  use  of  it  in  a  proper  manner  when  constructed, 
was  foreseen  by  the  appraisers,  and  included  in  their  first  estimate.^ 

1  Fnrnissv.  Hudson  River  R.  R.  Co.,  5  road,  avoid  paying  such  compensation,  on 
Sandf.  (N.  T.)  551.  In  ascertaining  what  the  ground  that  the  premises  are  not  neces- 
compensation  ought  to  be  made  to  a  turn-  saTy  for  them.  Crowner  v.  Watertown  & 
pike  company  for  granting  to  a  raUroad  Rome  R.  R.  Co.,  9  How.  Pr.  (N.  Y.)  457. 
company  an  easement  or  right  of  way  The  right  of  pa.ssage  which  a  railroad  cor- 
across  their  road,  it  should  be  assumed  poration  acquires  across  the  land  of  private 
that  the  railroad  company  would,  as  re-  individuals  is  an  interest  in  the  land,  and 
quired  by  law,  restore  the  turnpike  to  such  must  be  derived  either  by  a  private  pur- 
state  as  not  unnecessarily  to  impair  its  chase  or  by  the  exercise  of  the  power  of 
usefulness.  The  consideration  that  the  eminent  domain  vested  in  them  by  the 
business  of  the  turnpike  would  be  dimin-  State.  In  the  former  mode  of  acquisition, 
iahed  by  the  construction  of  a  railroad  the  price  agreed  upon  must  be  paid  ;  in 
along  the  same  general  line  of  travel,  the  latter,  the  damages  must  be  assessed 
should  be  disregarded.  Every  public  im-  according  to  the  provisions  of  law.  But 
provement,  from  the  necessity  of  the  case,  if  the  company  allege  that  the  damages 
must  affect  some  property  favorably  and  have  been  released,  and  the  right  of  way 
some  unfavorably.  When  this  effect  is  surrendered  as  a  gratuity,  the  evidence 
merely  consequential,  the  injury  is  dam-  relied  on  to  such  end  should  be  clear, 
num  absque  injuria.  If  no  vested  rights  definite,  and  uncontradicted.  East  Penn- 
have  been  violated,  and  the  turnpike  com-  sylvauia  R.  R.  Co.  v.  SchoUenberger,  54 
pany  still  enjoy  all  the  rights  and  privi-  Penn.  St  144.  After  a  railroad  has  law- 
leges  secured  t\them  by  their  charter,  the  fully  taken  lands  under  their  charter,  and 
depreciation  of  their  property  does  not  the  damages  have  been  duly  assessed  by 
furnish  a  legal  ground  of  remuneration,  the  commissioners,  and,  upon  appeal  the 
Troy  &  Boston  R.  R.  Co.  v.  Northern  Turn-  assessment  has  been  confirmed,  and  the 
pike  Co.,  16  Barb.  (N.  Y.)  100  ;  Matter  amount  received  by  the  owner,  he  is  es- 
of  Hamilton  Avenue,  14  id.  405  ;  Matter  topped  fmm  setting  up  any  claim  against 
of  Flatbush  Avenue,  1  Barb.  (N.  Y.)  286.  the  company's  possession,  while  the  lands 
An  inquest  of  damages  precludes  the  are  used  for  any  of  the  purposes  authorized 
owner  of  the  land  from  claiming  addi-  by  the  charter.  Dodge  v.  Bums,  6  Wis. 
tional  damages  for  the  same  original  loca-  514.  Where  damages  sustained  by  per* 
tion,  upon  the  occasion  of  a  change  in  the  sons  from  the  constniction  of  a  railroad 
location.  But  he  can  recover  damages  for  over  their  land  are  to  be  assessed  by  a  jury, 
the  alteraticm,  notwUheUmding  the  legisla-  the  plans  and  estimates  of  the  company 
tare  authorized  the  alteratum,  if  any  actual  for  that  portion  of  the  road  are  admissible 
dfimage  or  injury  has  been  sustained  there-  in  evidence.  Jacksonville  &  Savanna 
by,  to  the  extent  of  siieh  additional  injury  R.  R.  Co.  r.  Kidder,  21  111,  131.  And 
and  no  more.  Baltimore  &  Susquehanna  although  a  railroad  company,  in  proceed- 
R.  R.  Co.  V.  Compton,  2  Gill  (Md.),  20.  ings  before  a  jury  summoned  to  assess 
Where  a  railroad  company,  upon  an  award  damages  for  land  taken  by  their  road,  will 
of  commissioners,  have  recorded  the  order  not  be  bound  by  the  verbal  representations 
and  deposited  the  money  as  required  by  and  promises  of  the  engineers  and  others, 
statute,  the  title  becomes  wholly  vested  such  officers  may  be  examined  for  the  pur- 
in  the  company,  and  no  longer  remains  in  pose  of  explaining  the  plans  and  estimates. 
the  former  owner.  Hence  the  company  Jacksonville  k  Savanna  R.  R.  Co.  v, 
cannot,  by  changing  the  route  of  their  Kidder,  21  111.  181.  A  duly  attested 
yoL.  11.  — 12 
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The  award  made  by  the  statutory  tribunal  is  exhaustive ;  and  the 
land-owner  cannot  maintain  an  action  for  damages  which  should 
have  been  but  were  not  assessed  and  allowed  in  that  proceeding ; 
even  though  he  claimed  them  there,  and  they  were  erroneously  dis- 
allowed. His  remedy  for  such  error  is  by  steps  to  review  the  award.^ 
Where  the  appraisal  of  land  damages  was  reduced  below  what  it 
otherwise  would  have  been,  by  the  representations  of  the  agents  of 
the  company  that  the  road  would  be  constructed  in  a  particular 
manner,  made  at  the  time  of  the  appraisal  to  the  commissioners,  and 
such  representations  were  not  fulfilled  in  the  actual  construction  of 
the  road,  whereby  the  plaintiff*  sustained  serious  loss  and  injury,  it 
was  held  that  the  adjudication  of  the  commissioners  was  a  merger 
of  all  previous  negotiations  upon  the  subject,  and  that  no  action 
could  be  maintained  for  constructing  the  railway  contrary  to  such 
representations,  provided  it  was  done  in  a  prudent  and  proper  man- 
ner.' So  where  a  land-owner^s  buildings  were  supplied  with  water 
from  a  permanent  spring,  and  after  an  excavation  had  been  made 
in  his  land  for  the  purpose  of  a  railroad,  water  appeared  in  the  exca- 
vation about  fifteen  feet  below  the  surface  of  the  ground,  and  the 
spring  disappeared,  it  was  held  that,  damages  having  been  assessed  to 
him  before  the  excavation  was  made,  an  action  to  recover  damages 
could  not  be  sustained.  Unforeseen  injuries  will  he  j^resurned  to  have 
been  considered  by  the  commissioners.^ 

Where  the  water  of  a  river  was  obstructed  in  its  passage  to  the 
plaintifi*'s  factory,  and  diverted  therefrom  so  as  to  produce  a  substan- 
tial injury  to  him,  by  the  works  of  a  canal  company,  of  which  no 
survey  or  appraisal  under  the  charter  had  been  had,  and  for  which 

copy  of  the  report  and  estimate  of  county  which  was  one  principal  gronnd  of  his 

commissioners,  on  an  application  for  dam-  claim  for  damages,  may  proixrly  go  to  the 

ages  occasioned  by  taking  the  petitioner's  juiy  with  other  papers  in  the  case.     Cha- 

land  for  a  railroad,  is  admissible  in  evi-  pin  v.  Boston  k  Providence  R.  R.  Co.,  6 

dence  for  the  respondents,  on  a  hearing  be-  Cash.  (Mass.)  422.     And  the  respondents 

fore  a  sheriflTs  jury,  to  estimate  the  peti-  may  prove  that,  since  the  hearing  began, 

tioner's   damages.     In  such  case,  it  is  no  they  have  located  a  passenger  station  near 

objection  to  a  witness  that  he  had  been  a  his  land,  over  which  the  railroad  crossed. 

viewer  to    appraise  damages.     White  v.  Shattuck  r.  Stoneham  Branch,  Ac.  Rail- 

Baston  k  Providence  Railroad  Corpora-  road,  6  Allen  (Maas.),  115. 

tion,  6  Cush.  (Mass.)  420.     On  a  hearing  i  Van  Schoick  v,  Delaware  &  Baritan 

before  a  sheriff's  jury,  to  estimate  the  dam-  Canal  Co.,  20  N.  J.  L.  249. 

ages  of  an  owner's  land  taken  for  a  rail-  *  Butman  v.  Vt.  Central  R.  R.  Co.,  27 

road,  the  order  of  the  county  commission-  Vt  600. 

ers,  estimating  the  damages,  and  directing  '  Aldrich  v,  Cheshire  R.  R.  Co.,  20 

the  making  of  a  passage-way  for  draining  K.  H.  859. 

the  petitioner's  premises,  the  wetting  of 
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no  damages  Iiad  been  assessed,  and  no  compensation  made,  it  was  held 
that  the  plaintiff  was  entitled  to  redress  in  an  action  on  the  case, 
although  the  dams  producing  such  injury  were  erected  with  the  ap- 
probation of  the  commissioners  appointed  by  the  charter,  before  the 
plaintiff  had  any  interest  in  the  property  to  which  the  injury  was 
done,  and  had  not  since  been  raised.  The  duty  of  the  commissioners 
is,  to  ascertain  the  injury  sustained  by  individuals  by  the  works  of 
the  company,  and  to  assess  damages  for  such  injury ;  but  they  have  no 
authority  to  assess  damages  for  injuries  arising  from  time  to  time.^ 

In  the  construction  of  their  road,  a  railroad  company  are  bound  to 
exercise  the  rights  conferred  upon  them  with  a  prudent  regard  to  the 
rights  of  others ;  and  if  they  are  guilty  of  negligence  in  this  respect, 
whereby  a  land-owner  is  injured,  it  is  not  to  be  presumed,  in  the 
absence  of  proof,  that  the  damages  thus  occasioned  were  taken  into 
consideration  by  the  commissioners  in  their  appraisal.  Commis- 
sioners are  to  assess  such  damages  "as  are  likely  to  arise"  from  a 
proper  construction  of  the  road,  with  a  due  regard  to  the  rights  of 
others,  and  such  only  will  be  deemed  to  have  been  taken  into  con- 
sideration in  the  assessment.^  Where  no  remedy  is  given  by  their 
charter,  a  railroad  company  is  liable  for  an  injury  resulting  from  the 
construction  of  their  works,  as  at  common  law.^  The  remedy  pro- 
vided by  statute  must  be  followed  so  far  as  it  extends ;  but  where  a 
statute  authorizes  a  corporation  to  do  certain  acts,  and  provides  a 
remedy  for  only  a  part  of  the  injuiy  arising  therefrom,  the  injured 
party  may  have  his  action  at  common  law  for  the  residue.*  Where 
no  steps  are  taken  by  the  company  to  present  a  case  to  commis- 
sioners appointed  by  the  charter  of  a  corporation  to  assess  the  dam- 
ages done  to  individuals  by  the  works  of  the  company,  in  the  manner 
directed  by  the  charter,  the  parties  are  left  in  the  same  situation  as 
if  no  such  authority  was  given ;  and  the  rights  of  one  party,  and  the 
liability  of  the  other,  are  the  same  as  at  common  law  if  only  the 
company  can  bring  proceedings.* 

Sec.  257.  Measure  of  Damages :  General  rule.  —  When  the  whole 
of  a  person's  land  is  taken  by  proceedings  in  invitum,  the  market 

1  Denslow  v.  New  HaTcn  &  NortluuDp-  Central  R.  R  Co.  v.  Boden,  10  Ind.  96  ; 

ton  Co.,  16  Conn.  98.  New  Albany  &  Salem  R.  R.  Co.  v.  G'Daily, 

3  Clark  V.  Vt  &  Canada  R.  R  Co.,  28  12  Ind.  561. 
Vt.  103.  ♦  Town  of  Troy  v.  Cheshire  R  R.  Co., 

>  Tate  V.  Oliio  &  Mississippi  R  R.  Co.,  8  Font.  88. 
7  Ind.  479  ;  Evansville  k  Crawfordsville         *  Denslow  v.  New  Haven  &  Northamp* 

R  R.  Co.  V.  Dick,  9  Ind.  433 ;  Indiana  ton  Co.,  16  Conn.  98. 
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valtie  of  the  land  at  the  time  of  the  taking  is  the  true  measv/re  of  com- 
pensation ;  but  when  ouly  a  part  of  the  land  is  taken,  the  compen- 
sation to  be  given  should  be  assessed,  not  only  with  reference  to  the 
market  value  of  the  land  taken,  hut  oho  with  reference  to  the  injurious 
effects  upon  the  part  not  taken,  and  the  deterioration  in  the  value  of 
the  whole  lot}    The  real  inquiry  is,  what  was  the  fair  meurket  value 

1  WOmes  V,  Minneapolis,  &c.  R.  R.  Co.,  v.  Stauffer,  60  Penn.  St  374.  Where  land 
29  Minn.  242  ;  Sheldon  v.  Minneapolis,  is  taken  for  the  pui-poscs  of  a  railroad,  the 
&c.  R.  R.  Co.,  29  id.  818  ;  Bowen  i?.  At-  compensation  to  he  paid  Uverefar  is  not  lim- 
Ian  tic,  &c.  R.  R.  Co.,  17  S.  C.  574  ;  At-  ited  to  the  actual  value  of  the  land  taken, 
chison  &  Nebraska  R.  R.  Co.  v.  Gough,  or  to  the  deprecialion  of  the  remainder  of 
29  Kan.  94;  St.  Louis,  Arkansas,  &c.  thelot  from  which  His  taken.  Besides  these 
R.  R.  Co.  V.  Anderson,  89  Ark.  167  ;  St.  elements,  many  others  are  to  be  considered, 
Louis,  Jersey  ville,  &c.  R.  R.  Co.  v,  Eirby,  — such  as  the  market  value  of  the  lot  and  the 
104  111.  345  :  Leber  v,  Minneapolis,  &c.  oioner*s  other  and  adjoining  properly  before 
R.  R.  Co.,  29  Minn.  256  ;  Burlington,  &c.  and  after  the  railroad  is  built,  the  diffi- 
R.  R.  Co.  V.  Schlunfcz,  14  Neb.  421  ;  Dre-  etUty  of  a4seess,  the  risk  of  fire,  the  incan- 
her  V.  Iowa  Southwestern  R.  R.  Co.,  69  veniences  of  noise,  smoke,  or  increased  dan^ 
Iowa,  599  ;  Hot  Springs  R.  R.  Co.  v.  Ty-  ger,  Ac.  Matter  of  Utica,  &c.  R.  R.  Co., 
ler,  36  Ark.  205  ;  Central  Branch  Union  56  Barb.  (N.  Y.)  456  ;  In  re  Prospect 
Pacific  R.  R.  Co.r.  Andrews,  26  Kan.  702  ;  Park  &  Coney  Island  R.  R.  Co.,  13  Hun 
In  re  Boston,  Hoosac  Tunnel,  &c.  R.  R.  (N.  Y.),  846.  In  Black  River,  Ac.  R.  R. 
Co.,  22  Hun  (N.  Y.),  176;  Nottingham  Co.  v.  Barnard,  9  Hun  (N.  Y.),  104, 
V.  Baltimore  &  Potomac  R.  R.  Co.,  3  Mac-  Boardman,  J.  said  :  **The  proper  inquiry 
Arthur  (D.  C.)  ;  /n  re  Morgan  R.  R.  Co.,  for  the  commissioners  is,  what  is  the  fair 
82  La.  An.  371  ;  St.  Louis,  &c.  R.  R.  Co.  market  value  of  the  whole  property  T  and 
V.  Morris,  35  Ark.  622  ;  Kansas  City,  Em-  then,  what  will  be  the  fair  market  value  of 
poria,  &c.  R  R.  Co.  v.  Merrill,  25  Kan.  the  property  not  taken  ?  The  difference  wUl 
421 ;  Freeroont,  Elkhom,  &c.  R.  R.  Co.  be  the  true  amount  of  compensation  to  be 
V.  Whalen,  11  Neb.  685  ;  Blesch  v.  Chi-  awarded."  Troy  &  Boston  R.  R.  Co.  v.  Lee, 
cago,  &c.  R.  R.  Co.,  48  Wis.  168  ;  I-^fay-  18  Barb.  (N.Y.)  169;  Matter  of  Furman  St., 
ette,  Muncie,  &c.  R.  R.  Co.  v.  Murdock,  17  Wend.  (N.  Y.)  649  ;  Canandaigua,  &c. 
68  Ind.  137  ;  Chicago,  Rock  Island,  &c.  R.  R.  Co.  v.  Payne,  16  Barb.  (N.  Y.)  278  ; 
R.  R.  Co.  T.  Carey,  90  111.  614 ;  Harts-  Rochester  &  Syracuse  R.  R.  Co.  v.  Bud- 
horn,  17.  B.  C.  R.  &  N.  R.  R.  Co.,  62  long,  6  How.  Pr.  (N.  Y.)  467;  Albany 
Iowa,  618 ;  Renwick  v,  D.  &  N.  R.  R.  Northern  R.  R.  Co.  v.  Lansing,  16  Barb. 
Co.  49  Iowa,  664;  Illinois  Western  Ex-  (N.  Y.)  68;  In  re  Poughkeepsie,  &c 
tension  R.  R.  Co.  v.  Maynard,  98  111.  691  ;  R.  R.  Co.,  ^  id.  151  ;  In  re  Utica,  &c. 
Chicago  &  Iowa  R.  R.  Co.  v.  Hopkins,  90  R.  R.  Co.,  66  id.  466  ;  Bloomfield,  &c. 
111.  316;  Henderson  V.  N.  Y.  Central  Gas  L.  Co.,  1  T.  &C.  (N.  Y.)649  ;  Quincy, 
R.  R.  Co.,  78  N.  Y.  423  ;  Cincinnati,  &c.  &c.  R.  R.  Co.  v.  Ridge,  67  Mo.  599  ;  Dra- 
R.  R.  Co.  -».  Longworth.  30  Ohio  St.  108  ;  ry  ».  Midland  R.  R  Co.,  127  Mass,  671  ; 
Jeffersonville,  &c.  R.  R.  Co.  v.  Osterle,  Edmonds  v.  Boston,  108  id.  686 ;  Pres- 
13  Bush  (Ky.),  667  ;  Swinney  v.  Fort  brey  «.  Old  Colony  R.  R.  Co.,  108  id.  1  ; 
Wayne,  &c.  R.  R.  Co.,  69  Ind.  205.  The  Parks  v.  Boston,  15  Pick.  (Mass.)  198; 
depreciation  of  the  value  of  property  aris-  Dickenson  v.  Fitchbui^,  11  Cush.  (Mass.) 
ing  from  the  construction  of  a  railroad  201  ;  Meacham  v.  Fitchburg  R.  R.  Co., 
across  or  near  it,  is  a  proper  subject  for  4  id.  291  ;  Walker  v.  Old  Colony  R.  R. 
compensation  ;  as,  where  a  railroad  was  Co.,  103  Mass.  10  ;  Robb  v.  Maysville,  &c. 
located  so  near  a  bam  that  the  risk  of  fire  R.  R.  Co.,  8  Met.  (Ky.)  117 ;  Henderson, 
from  passing  engines  depreciated  the  value  &c.  R.  R.  Co.  v,  Dickerson,  17  B.  Mon. 
of  the  barn.    Wilmington,  &c.  R.  R.  Co.  (Ky.)    173;  Richmond,  fcc.    T.    Co.    v. 
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of  the  land  hefore  the  taking,  and  what  is  its  fair  market  value  since 
tlie  taking,^  in  view  of  the  uses  to  which  the  land  is  or  might  be 

Rogers,  1  Dut.  (Kj.)  135 ;  White  Water  the  owuer  wa8  entitled  to  recover  for  the 

Valley    R.   R.  Co.    «.    McClure,  29  lud.  injury  to  the  whole  property,  and  was  not 

.'•a  I)  ;  Baltimore,  &c.   R.  R.  Co.,   52  Ind.  con  fined  to  the  injury  done  to  the  quarter- 

229  ;  Grand  Rapids,    &c.    R.    R.    Co.    v.  section  over  which   the  road  was   built 

Horn,    41  id.  479  ;   Montmorency  Grand  In  this  case  the  railway   ran   diagonally 

H.^ml  Co.  v.  Stockton,  43  id.  328 ;  Pacific  through  one  quarter-section  so  as  to  cut 

I*.  R.  Ca  V.  Crystal,  25  Mo.  544.     Where  off  the  water,  timber,  house,  and  corrals, 

tiJt*  laud  was  used  as  a  stock  ranch,  and  from  the  main  body  of  the  land.     Kansas 

comprised  a  large  tract,  it  was  held  that  City,  Emi>oria,  &c.  R.  R.  Co.  o«  Merrill, 


>  BCatter  of  Rensselaer  V.  Saratoga  R.  R.  lots  by  reason  of  the  N.*s  acts  might  prop- 

Co.,  4  Paige  Oh,  (N.  Y.)  558;  Rood  v,  N.Y.  erly  be  allowed  ;  also,  that  the  judgment 

k,  Krie  R.  R.  Co.,  IS  Barb.   (\.  Y.)  80  ;  might  praperly  provide  that  if  the  plain- 

Funiiss  V.    Hudson    River   R.  R.   Co.,  5  tiffs  tender  to  the  N.  a  conveyance  of  the 

Sandf.  (N.  Y.)  551  ;  Troy  &  Boston  R.  R.  interest  which  W.  had,  at  the  time  of  his 

Co.  r.  Lee,  13  Barb.  (N.  Y.)  169  ;  Veagh  death,  in  the  land  occupied  by  the  tracks, 

r.    Auburn,   &c.   R.  R.  Co.,   2  Barb.  Ch.  and  release  the  N.  from  all  claim  for  dam- 

(N.  Y.)   489;   Raman  v.  Portland,  8   B.  ages  except  said  item,  the  N.  should  pay 

Mou.  (Ky.)  282  ;   Haynes  v,  Thomas,  7  a  further  sum,  or  in  default,  be  enjoined 

Ind.  88  ;  Tate  r.  Ohio,  &c.  R.  R.  Co.,  7  id.  from  so  using  the   land.     Henderson   v. 

4/9 ;  Bosman  p.  I  &  C.  R.  R.  Co.,  9  id.  N.  Y.  Central  R  R.   Co.,  78  N.  Y.  423. 

467  ;  Lackland  v.  No.  Missouri  R  R.  Co.,  An  award  of  $2,500  damages  for  the  taking 

31  Mo.  380  ;  Cummiusville  v.  Cincinnati  by  a  railroad  company  of  a  strip  of  land, 

R.  R.  Co.,  14  Ohio  St.  424  ;  Crawford  v.  about  \\  acres,  cutting  an  old  race-track 

Delaware,  7  Ohio  St.  459  ;  Brand  r.  Ham-  into  two  nearly  equal  parts  was  held  not 

mersmith,  L.  R.  2  Q.  B.  225  ;  Chamber-  to  be  excessive,  —  the  whole  land  being 

lain  o.  West  End  Ry.  Co.,  2  B.  &  S.  605  ;  worth,    as    a    public    race-course,    about 

Beckett  v.  Midland  Ry.  Co.,  L.  R.  3  C.  B.  $25,000  ;  as  a  training  track,  $7,000  ;  and 

83  ;  Mahon  v.   Utica,  &<;.  R.  R.   Co.,   24  the  strip,  for  agricultural  purposes,  about 

N.  Y.  658  ;   Drake  v.  Hudson  River  R.  R  $500.     Ba  New  York,    Woodhaven,    &c. 

Co.,   7  Barb.   (X.  Y.)  508;    Fletcher  r.  R.  R.  Co.,  21   Hun  (N.  Y.),  250.      The 

Anbum,  &c.  R.  R.  Co.,  25  Wend.  (N.  Y.)  court  may  lay  down  a  rule  as  to  the  value 

462  ;  Baltimore,  &c.  R.  R.  Co.  v.  Lansing,  of  a  life  estate,  as  an  independent  estate 

52  Ind.  229 ;  Buchanan  v.  C.  C.  &  D.  R.  R.  entitled  to  damages.   The  true  nile  for  esti- 

Oo.,  46  Iowa,  366;    Parks  v.  Wisconsin  mating  the  damages  as  a  whole  is  the  dif- 

Central  R.  R.  Co.,  33  Wis.  413  ;  Simmons  ference  between  the  value  of  the  property 

V.  St.  Paul,  &c.  R.  R.  Co.,  18  Minn.  184 ;  before  the  making  of  the  road,  and  its 

Tonica  &  PetersburghR.  R.  Co.  v.  Unsicker,  value  after  the  road  is  made,  as  affected  by 

22  111.  221 ;  White  t».  Charlotte,  &c.  R.  R.  it,  and  of  this  difference  the  life-tenant  is 

Co.,  6  Rich.  (S.  C.)  47.     W.  laid  out  a  entitled  to  the  pro)K)rtion   of  the  whole 

street,  dedicated  it  to  the  public  use  as  which  the  value  of  the  life  estate  bears  to 

a  highway,   and  laid  out  the  adjoining  the  whole  difference.      The   net   annual 

premises  into  vilhige  lots.     The  N.  rail-  value  of  the  premises,  multiplied  by  tlie 

rocul  company,  without  making  him  com-  years  of  the  life- tenant's  expectancy  of  life, 

pensatlon,  proceeded  to  cut  down  the  street  and  reduced  by  calculation  to  a  present 

nearly  three  feet  and  lay  tracks  thereon,  cash  value,  is  not  an  incorrect  mode  of 

In  an  equitable  action  by  W.  against  the  determining  the  value  that  the  life  estate 

N.,  wherein,  upon  his  death,  his  executors  bears  to  the  whole  difference.    Pittsburgh, 

and  devisees  were  made  plaintiffs,  it  was  Virginia,  &c.  R.  R.  Co.   v,  Bentley,  88 

held  that,  as  one  item  of  damages,  the  Penn.  St.  178. 
amount  of  the  depreciation  in  value  of  the 
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devoted,  and  the  uses  to  which  it  is  to 'be  put  under  the  taking,  and 
the  probable  effect  of  such  use  upon  the  value  of  the  land  remaining  ? 

25  Kan.  421  ;  Woodfolk  v.  Nashville,  kc.  siou  is  affected  by  the  appropriatioii.     The 
R.   R.  Co.,  2  Swan  (Tenu.),  422  ;  Rock-  jury  may  take  such  subdiyiidon  into  ac- 
ford,  &c.  R.  R.  Co.  v.  McKinley,  64  111.  count,  though  there   has  been  no  legal 
338  ;  Wyandotte,  &c.  R.  R.  Co.  v.  Waldo,  dedication  as  a  town-plat.    Cincinnati,  &c. 
70  Mo.  629  ;  Raleigh,  kc.   R.  R.   Co.  v.  R.  R.  Co.  v.  Longworth,  30  Ohio  St.  108. 
Wicker,   74  N.  C.  220  ;  Winona,  &c.  R.  Plaintiffs  owned  lots  abutting  upon  a  navi- 
R.  Co.   V.  Waldron,  11  Minn.  515;  Lake  gable  lake ;  and  defendant,  without  their 
Superior    &o.    R.  R.   Co.    v.    Greve,    17  consent,  constructed  its  railway  within  the 
Minn.  822  ;    Chapman    v.  Oshkosh,    &c.  water  of  the  lake,  but  so  near  the  front  of 
R.  R.  Co.,  33  Wis.  629  ;  Dearborn  v.  Bos-  their  lots  as  to  cut  off  their  access  to  the 
ton,  kc.  R.  R.  Co.,  24   N.  H.   179  ;  Car-  body  of  the  lake,  leaving  along  such  front 
|ieuter  v.  Landaff,  42  N.  H.  213  ;  Mount  a  pool  of  stagnant  water  ;  and  by  reason 
Washington  Road,  in  re,  35  N.  H.  184 ;  thereof  the  lots  were  greatly  depreciated. 
Vii^nia,  kc.  R.  R.  Co.  v.  Henry,  8  Nev.  It  was  held  that  plaintiffs  were  entitled  to 
165  ;  Robbins  v.  Milwaukee,  kc.  R.  R.Co.,  recover  damages  for  the  injury.   Delaplaine 
6  Wis.  636 ;  Selma,  &c.  R.  R.  Co.  t;.  Red-  v.  Chicago,  &c.  R.  R.  Co.,  42  Wis.  214. 
wine,  51  Ga.  470  ;  hnlay  v.  Union  Branch  The  rule  that  the  value  of  lands  taken  for 
R.  R.  Co.,  26  Conn.  249 ;  Winona,  &c.  railroad  purposes  is  to  be  fixed  as  at  the 
R.  R.  Co.  V.  Denman,  10  Minn.  267  ;  San  date  of  the  appraisement,  and  not  as  at 
Francisco,  &c.  R.  R.  Co.  v.  Caldwell,  31  the  date  of  the  location  of  the  line,  ez- 
Cal.  367  ;  Brooks  v.  Davenport,  &c.  R.  R.  tends  to  the  appraisement  of  damages  to 
Co.,  37  Iowa,  99  ;  Saterv.  Burlington,  &c.  contiguous  lands  of  the  same  owner.     And 
Plank -Road  Co.,  1  Iowa,  386  ;  Harrison  v.  where  the  company  has  in  fact  built  its 
Iowa  Midland  R.  R.  Co.,  36  Iowa,  323  ;  road  over  land  of  another  without  author- 
Fleming  V.  Chicago,  &c.  R.  R.  Co.,  34  id.  ity,  and  proceedings  are  afterwards  taken 
353;  Henry  0.  Dubuque,  kc.  R.  R.Co.,2  id.  to  condemn  the  land,  the  measure  of  ap- 
288  ;  Harrison  v.  Young,  9  Ga.  859  ;  Wil-  praisement  is  the  value  which  the  land 
son  V.  Rockford,  &c.  R.  R.  Co.  59  111.  273.  taken  would  now  have  if  the  road  had 
A  company  obtained  a  legislative  license  to  not    been    constructed  upon  it,  together 
lay  tracks  in  a  public  avenue  ;  but  it  was  with  the  difference   between  the  present 
adjudged  invalid,  because  it  did  not  pro-  value  of  the  owner's  contiguous  land  with 
v\de  for  compensation  to  the  owners  of  the  the  road,  properly  constructed,  where  it  is, 
fee.      The  company  then    instituted  pro-  and  what  would  have  been  its  present  value 
ceedings  to  condemn  the  lands  required,  if  the  road  had  not  been  built.     In  deter- 
It  was  held  that  the  commissioners  to  ap-  mining  the  damages  under  the  above  rule, 
praise  damages  should  regard  the  land  in  the  condition  and  value  of  the  land,  as  it 
the  avenue  as  still  forming  a  i>art  of  the  was  just  before  the  road  was  constructed, 
parcels  to  which  it  had  belongeil,  but  sub-  may  be  considered.     Lyon  v.  Green  Bay, 
ject   to  the  easement  of  a  highway,  and  &c.  R.  R.  Co.,  42  Wis.  538.     A  provision 
should  award  as  damages  the  difference  be-  of  a  railroad  charter  authorizing  the  jury, 
tween  the  market  value  of  the  whole  prop-  in  assessing  the  damages  for  taking  one's 
erty  from  which   the  railroad  was  to  be  land  for  the  road,  to  consider  the  b(>nefita 
severed,  before  the  taking,  and  its  value  accruing  to  other  lands  of  his  along  the 
after  the  taking,  with  the  railroad  upon  line  was  held  to  be   void,  as  special   leg- 
the  land  taken.     Matter  of  Prospect  Park,  islation.     The  enhancement  must  be  con- 
Ac.  R.  R.  Co.,  13  Hun  (N.  Y.),  345.     In  fined  to  th|  tract  upon  which  the  right  of 
a  proceeding  to  assess  damages  for  taking  eminent  domain  is  enforced.   Paducah,  Ac. 
land  for  a  railroad,  the  owner  may  show  R.  R.  Co.  v.  Stovall,  12  Heisk.  (Tenn. )  1. 
that,  before  he  knew  the  land  would  be  And  the  incidental  benefits  to  the  owner 
sought  therefor,  he  laid  it  out  for  sale  as  which  may  be  set  off  against  his  incidental 
town-lots  ;  and  he  may  adduce  his  unre-  damages,  in  estimating  the  damages  to  be 
corded  diagram  to  show  how  the  subdivi-  paid  him  for  the  taking  of  his  land  for  rail- 
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and  the  difference  is  the  proper  measure  or  compensation  ;  but  merely 
conjectural  or  speculative  damages  are  not  to  be  included.  Thus,  dam- 
road  purposes,  do  not  include  the  general  land  to  the  owner  as  it  is  actually  situated, 
advance  in  the  value  of  land  resulting  from  and  not  merely  its  value  regarding  it  as  a 
the  constniction  of  the  road.  Mississippi  separate  and  independent  piece  of  land,  he 
K.  R.  Co.  V.  McDonald,  12  Heisk.  (Tenn.)  has  a  right  to  demand,  and  nothing  less 
54  ;  Cleveland,  &c.  R.  R.  Co.  v.  Ball,  5  can  secure  him  a  just  compensation  for  his 
Ohio  St  568  ;  Powers  v.  Hazleton,  &c.  property."  Scott  v,  St  Paul  &  Chicago 
R.  R.  Co.,  83  Ohio  St.  429  :  Hatch  v.  R.  R.  Co.,  21  Minn.  822  ;  Rockford.  R.  I., 
Cincinnati.  &c  R.  R.  Co.,  18  Ohio  St.  92;  &St.  Louis  R.  R.  Co.  v.  McKinley,  64  IlL 
SchuylkiU  Nav.  Co.  v.  Farr,  4  W.  &  S.  338;  Petition  of  Mount  Washington  R.  R. 
(Penn.)  362  ;  SchuylkUl  Nav.  Co.  v.  Tho-  Co.,  35  N.  H.  134  ;  Keithsburg  &  Eastern 
hiirn.  7  S.  &  R.  (Penn.)  411 ;  Missouri,  R.  R.  Co.  v.  Henry,  79  111.  290  ;  Watson 
&:.  R.  R.  Co.  V.  Haines,  10  Kan.  437  ;  v,  Pittsburgh,  &c.  R.  R.  Co.,  87  Penn.  St 
Atchison,  Topeka,  &  Santa  Fe  R.  R.  Co.  469  ;  Baltimore,  PitU.  &  Chicago  R.  K. 
V.  Blackburn,  10  id.  477 ;  Tide  Water  Co.  v.  Lansing,  62  Ind.  229  ;  White  Val- 
Canal  Co.  v.  Archer,  90.  &  J.  (Md.)  479  ;  ley  R.  R.  Co.  v.  McClure,  29  Ind.  636  ; 
Sciarle  v.  Lackawaiina,  kc.  R.  R.  Co.,  33  Montmorency  Gravel  Road  Co.  v.  Stock- 
Penn.  St.  67  ;  Patten  v.  Northern  Cen-  ton,  43  Md.  828.  The  owner  is,  however, 
tral  R.  R.  Co.,  33  id.  426  ;  Pittsburgh,  entitled  to  recover  only  for  those  injuries 
Ice.  R.  R.  Co.  V.  Bentley,  88  Penn.  St.  128  ;  which  are  direct  in  their  nature,  and  can 
Hoffer  o.  Penn.  Canal  Co.,  87  Penn.  St.  in  no  case  recover  for  those  which  he  shares 
221 ;  Watson  V.  Pittsburgh,  ftc.  R.  R.  Co.,  in  common  with  the  rest  of  the  public,  Pres- 
87  Penn.  St.  469  ;  Hornstein  v.  Atlantic,  brey  v.  Old  Colony  &  Newport  li.  R.  Co., 
&c  R.  R.  Co.,  51  Penn.  St  87  ;  Penn.  &  108  Mass.  1 ;  Keithsburg  &  Eastern  R.  R. 
N.  Y.  R.  R.  Co.  IT  Bunnell,  81  Penn.  St.  Co.  v.  Henry,  79  111.  290  ;  and  as  it  is 
414  ;  East  Brandywine,  kc.  R.  R.  Co.  v.  presumed  that  the  company  will  only  do 
Ranack,  78  Penn.  St.  454  ;  East  Penn.  that  which  it  is  authorized  to  do  he  will 
R.  R.  Co.  V.  Heister,  40  Penn.  St.  53 ;  be  permitted  to  recover  only  where  the 
Wilmington,  &c.  R.  R.  Co.  v.  StaufTer,  60  road,  if  properly  constructed  and  operated, 
Penn.  St  374  ;  Westera  Penn'.  R.  R.  Co.  will  with  reasonable  certainty  injure  his 
V.  Hill,  56  Penn.  St  460  ;  Brown  v,  Corey,  property.  Fremont,  Eckhom,  &c.  R.  B.  Co. 
43  Penn.  St  453  ;  East  Penn.  R.  R.  Co.  v.  Whalen,  5  Am.  &  Eng.  R.  R.  Cas.  364. 
r.  Hottenstine,  47  Penn.  St.  28.  In  Hen-  The  right  to  recover  damages  is  sometimes 
derson,  kc.  R.  R.  Co.  v.  Dickerson,  17  B.  confined  by  statute  to  the  loss  resulting 
Mon.  (Ky. )  173,  the  court  say:  *'The  Con-  from  the  actual  taking,  without  consider- 
stitution  secures  to  the  owner  of  land  just  ing  the  use  of  the  part  appropriated, 
compensation  for  his  property,  before  he  Albany  Northern  Central  R.  R.  Co.  v,  Lans- 
can  be  deprived  of  its  value  to  him,  -con-  ing,  16  Barb.  (N.  Y.)  68  ;  Brooks  v.  Dav- 
sidering  its  relative  position  to  his  other  en  port  &  St.  Paul  R.  R.  Co.,  37  Iowa,  99. 
land,  and  the  other  circumstances  which  But  this  is  not  usually  the  case,  the  use  to 
may  diminish  or  enhance  that  value  ;  and  which  the  part  appropriated  is  put  being 
this  is  the  only  mode  which  can  afford  ordinarily  taken  into  account,  and  tht 
him  a  just  compensation  for  its  loss,  remarks  of  Harris,  J.,  in  Albany  Nor- 
To  third  persons  the  same  quantity  of  thern  R  R.  Co.  t».  Lansing,  ante,  that  the 
land  of  equal  quality,  on  one  of  the  question  "  whether  the  land  taken  was  to 
boundaries  of  the  farm,  might  be  of  as  be  used  for  a  railroad  or  a  garden  was  a 
much  value  as  if  it  were  situated  in  the  question,  so  far  as  compensation  is  con- 
middle  of  the  farm  ;  but  at  the  same  time  cemed,  with  which  the  commissioners  had 
its  value,  thus  ascertained,  might  be  a  very  nothing  to  do,"  do  not  express  the  tru« 
inadequate  compensation  to  the  owner,  if  rule  as  now  held,  and  the  use  to  which  the 
the  land  were  taken  out  of  the  middle  of  land  taken  is  to  be  devoted,  is  of  the 
the  farm,  instead  of  being  taken  on  one  of  highest  consequence  in  determining  what 
its  boundary  lines.    The  real  value  of  the  is  a  just  compensation    for   the  taking. 
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ages  for  being  deprived  of  the  advantage  of  keeping  off  others  from 
the  neighborhood,  and  thus  saving  the  owner  from  the  risk  and 
annoyance  of  tlieir  proximity,  or  by  reason  of  the  inconvenience  and 
delay  occasioned  by  having  to  convey  his  manufactured  articles 
across  the  raih-oad,  and  of  the  obstruction  by  trains  passing  along  it,^ 
are  not  to  be  considered ;  nor  is  he  entitled  to  be  compensated  fur 
injury  occasioned  to  his  lands  by  persons  in  the  trains  overlooking 
the  grounds,  thus  rendering  them  less  comfortable  and  secluded  for 
the  walks  of  the  family  and  visitors ;  nor  can  the  party  claim  com- 
pensation for  vibration  of  the  ground  caused  by  the  use  of  the  road, 
the  statute  only  extending  to  damages  caused  by  the  construction  of 
the  works.^  In  England,  where  the  statute  provides  for  damages  to 
lands  injuriously  afiTected,  the  owner  of  a  house  none  of  whose  lands 
have  been  taken  for  the  purposes  of  the  railway,  can  recover 
compensation  for  injury  to  the  house  caused  by  vibration,  smoke, 

Bangor,  &c.  R.  R.  Co.  v.  McComb,  60  Me.  Piscataquis    R.    R.    Co.   v,   McConib,   00 

290  ;  Pacific  R.   R.  Co.   v.    Chrystal,   25  Me.    290.     If  it  is   peculiarly  fitted   for 

Mo.    544  ;    Atchison,    &c.    R.  R.    Co.    v,  building  purpa<ies,  a  plan  with  prospective 

Blackshire,     10    Kan.     477  ;    Newby    t;.  streets  laid  down   thereon,    showing   the 

Platte  Co.,  25  Mo.  258;  Buelianan  v.  C.  C.  peculiar  damage  done  by  the  railroad,  W 

&  D.R.  R.  Co.,  46   Iowa,  366  ;  Cleveland,  admissible    in    evidence.      Cincinnati    & 

&c.  R.    R.   Co.  V.    BaU,  5  Ohio  St.  668.  Springfield  R.   R.   Co.  v.   Lougworth,  8(» 

Sometimes  the  mode  in  which  the  line  of  Ohio  St.   108.      The   proper    method    of 

the  railroad  cuts   the  tract  does  peculiar  computing  the  damage  is  to  estimate  the 

damage,  as  for   example,   where  it    cuts  difference  in  market  value  before  and  nf- 

obliquely  instead  of  at  right  angles,  and  ter    the  taking.      Bangor    &   Piscataipiis 

tliis  is  an  element  of  damage.     St.  Joseph  R.  R.  Co.  t;.  McComb,  60  Me.  290  ;  Ed- 

&  Denver  City  R.  R.  Co.  v.   Orr,  8  Kan.  mands  v.  City  of  Boston,  108  Mass.  585  ; 

419.     In  such  a  case  the  owner  is  entitled  Somerville  &  Eastern  R.  R.  Co.  v.  Doughty, 

to  special  damage  for  the  special  injury.  22  N.  J.  L.  495  ;  Watson  v.  Pittsburgh  & 

And  where  a  party  owned  a  whole  quarter-  Connellsville  R.  R.  Co.,  37  Penn.  St.  469  ; 

section  of  land,  one  forty  of  which  only  In  re  Utica,  Chenango,  &c.  R.  R.  Co.  56 

was  traversed  by  the  railroad,  it  was  held  Barb.  (N.  Y.)  456;  Charleston,  &c.  R.  R. 

that  he  was  entitled  to  recover  damages  Co.  v,  Blake,  12  Rich.  (S.  C. )  634  ;  Green- 

foi-  the  effect  of  the  appropriation  on  the  ville,  &c.  R.  R.  Co.  r.  Partlow,  5  id.  528 ; 

whole  quarter-section,  and  not  on  the  one  Galena,  &c.  R.  R.  Co.  v.  Birbeck,  70  111. 

forty  merely.     Bigelow  &  West  Wiscon-  208  ;  Chicago,  &c.  R.  R .  Co.  v.  Hall,  90 

sin   R.  R.  Co.,  27  Wis.  478.     In  estimat-  III.  42  ;  Milwaukee,  &c.  R,  R.  Co.  v.  Eble, 

ing  the  injury  done  to  the  tract  the.  jury  4  Chand.  (Wis.)  72  ;  Snyder  v.  Western 

are  not  cmifined  to  a  consideration  of  the  Union  R.  R.  Co.,  25  Wis.  60  ;  Driver  v. 

use  to  whixii  it  is  then  applied  by  the  owner.  Western  Union  R.  R.  Co.,  32  Wis.  569  ; 

They   may  consider  every    circumstance,  Bigelow  v.  West  Wisconsin  R.  R.  Co.,  27 

present  or  future^  which  affects  its  present  Wis.  478. 

value.     Montmorency  Gravel  Road  Co.  v.  *  Patten  v.  Northern  Central  R.  R.  Co., 

Stockton,  43  Ind.  328  ;  Mississippi  River  33  Penn.  St.  426. 

Bridge  Co.  v.  King,  58  Mo.    491,   includ-  ^  Regina  v.  Southeastern  Ry.  Co.,  29 

ing  the  character,  situation,  present  and  L.  T.  124  ;  Penny,  in  re,  7  £1.  &  Bl.  660. 
probable  use  of  the  tract      Bangor  and 
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and  noise,  in  running  locomotives  with  trains  in  the  ordinary  man- 
ner after  the  construction  of  the  railway.^  But  he  cannot  claim 
damage  in  respect  of  lands  being  injuriously  affected  by  reason  of 
their  track  crossing  a  public  highway  near  his  dwelling  upon  a  levels 
the  highway  being  the  principal  approach  to  his  grounds.' 

The  owner  of  a  tavern,  none  of  whose  land  is  taken  by  the  rail- 
way, is  entitled  to  compensation  for  the  diversion  of  the  highway 
from  his  premises,  and  for  prospective  profits  from  unfinished 
houses.^  Neither  sentiment  nor  fancy  is  to  be  considered,  and  the 
actual  value 'of  the  land,  independent  of  any  estimate  placed  upon 
it  by  the  owner,  or  his  attachment  thereto,  or  the  associations 
connected  therewith,  is  the  true  measure  of  compensation.*  The 
circumstance  that  the  owner  does  not  wish  to  sell  is  not  to  be  con- 
sidered,^ but  the  circumstance  that  the  land  taken  affords  the  only 
route  by  which  the  company  can  make  a  connection  with  other  rail- 
ways terminating  at  that  point,  is  proper  to  be  considered.®  The 
diversion  of  trade  from  one  locality  to  another  caused  by  the  erec- 
tion of  any  public  improvement  is  of  a  speculative  and  consequen- 
tial character,  and  not  proper  to  be  considered  as  an  element  of 
damage  ;^  nor  can  anything  be  recovered  for  an  injury  to  the  good- 
will of  a  business.® 

In  Pennsylvania,  where  the  charter  of  a  railroad  company  pro- 
vided that  the  viewers  should  award  compensation  to  those  whose 
land  was  taken  "  for  the  damages  done  or  likely  to  be  done,  or  that 
have  been  or  may  be  sustained,"  it  was  held  that  such  remote  and 
contingent  future  damage  as  accidental  fire  from  locomotives  was 
not  intended  to  be  estimated  or  paid  for.  The  phrase  "  damages 
likely  to  be  done  "  provides  for  any  damage,  direct  or  consequential, 
but  does  not  imply  that  which  is  speculative  and  imaginary.  Rail- 
road companies  are  liable  at  common  law  for  the  damages  done  by 

1  Brand  v.  Hammersmith  &  City  By.         *  Henderson,  Ac.  B.  B.  Co.  v.  Dicken- 

Co.,  L.  B.  2  Q.  B.  223.  son,  17  B.  Mon.  (Ky.)  173. 

*  Caledonian  By.  Co.  v.  Ogilvy,  29  «  Brisbane  v.  St.  Paul,  &c.  B  B.  Co., 
Eng.  L.  &  Eq.  22.  23  Minn.  lU. 

»  Chamberlain  v.  West  End  By.  Co.         ^  Selma  R  B.  Co.  v.  Camp,  45  Ga.  186  ; 

Ac ,  11  Week.  Bep.  472.  Thompson  v.  Androscoggin  Improvement 

*  Tuftsr.  Charlestown,  4Gray(Ma8S.),  Co.,  64  N.  H.  646;  Boston,  &c.  R.  B. 
587;  Somerville,  &C.B.B.  Co.  V.  Doughty,  Co.  v.  Old  Colony  B.  R  Co.,  12  Cnsh. 
22  N.  J.  L.  495  ;  Giesy  v.  Cincinnati,  &c.  (Ma.ss.)  605  ;  Mount  Washington  Boad, 
R.  R  Co.,  4  Ohio  St.  308  ;  Elizabeth,  &c.  36  N.  H.  184. 

R.  B.  Co.  V,  Helm,  8  Bush  (Ky.),  681 ;         8  Edmands  v.  Boston,  108  Mass.  636. 
Searle  v.  Lackawanna,  &c.  R.  R  Co.,  38 
Penn.  St.  67. 
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fire  occasioned  by  the  negligent  management  of  their  locomotive  en- 
gines;  and  for  the  risk  of  such  damage,  no  compensation  can  be 
allowed  at  the  taking  of  the  land  for  the  construction  of  the  road.^ 
But  accoi-ding  to  the  weight  of  authority,  the  increased  danger 
of  fire,  fix)m  locomotives,*  and  the  increased  cost  of  insurance,  and 
the  decreased  rental  value  of  the  remaining  premises  resulting  from 
the  proper  and  prudent  operation  of  the  road,  are  proper  elements  of 
damages,*  and  are  not  speculative  or  remote,  within  the  rule  exclud- 
ing that  class  of  damages  from  estimation,  as  the  increase  in  the 
cost  of  insurance  diminislies  the  value  of  the  property  to  the  extent 
of  such  increase  ;^  and  it  has  been  held  that  the  evidence  of  the  sec- 
retary of  an  insurance  company,  that  his  company  had  declined  the 
risk  on  account  of  the  increased  danger  from  fire,  is  competent* 

The  damages  are  to  be  assessed  in  view  of  the  uses  to  which  the 
land  may  be  put,  and  not  necessarily  in  view  of  its  present  use,  or 
productive  value  to  the  owner.®    The  question  is,  what  is  its  value 

1  Sunbury  &  Erie  R.  R.  Co.  r.  Ham-         *  Bangor.  &c.  R.  R.  Go.  f>.  McComb,  60 

mell,  27  Penn.  St.  99  ;  Lehigh  VaUey  R.  R.  Mc.  290;  Keithsburgh  R.  R.  Co.  r.  Henry, 

Co.  V.  Lazarus,  28  Penn.  St.  203.   But  see  79  lU.  290;  Pierce  v.  Worcester,  &c.  R.  R. 

'Wilmington,  &c.  R.  R.  Co.  v.  Staufler,  60  Co.,  105  Mass.  199;  Somerville,  &c.  R.  R. 

Penn.  St.  874,  where  such  damages  are  Co.  v.  Doughty,  22  N.  J.  L.  495;  Adden 

held  projier  elements  to  be  considenHl.  v.  W^hite  Mountain  R.  R.  Co.,  55  N.  H. 

a  Swinneyr.  Fort  Wayne,  &a.\  R.R.Co.,  413;  Matter  of  Utica,  &c.  R.  R.  Co.,  66 

59  Ind.  205  ;  Curtis  r.  St.  Paul,  &c.  R.  R.  Barb.  (N.  Y.)  456;  Wilmington,  &c.  K,  R. 

Co.,  20  Minn.  28  ;  Colville  r.  St.  Paul,  &c.  Co.  v,  Stauffer,  ante;  Curtis  v,  St.  Paul,  &c. 

R.  R.  Co.,  19  Minn.  283  ;  BloomReld,  &c.  R.  R.  Co.,  20  Minn.  28;  Oregon  R.  R.  Co. 

(^as  L.  Co.  V,  Calkins,  1  T.  &  C.  (X.  Y.)  v.  Barlow,   3  Oregon,  311  ;  In  re  Slack- 

549 ;  Phibuh-lphia,  &c.  R.  R.  Co.  r.  Yciser.  iwrt,  &c.   Ry.  Co.,  33  L.  J.  Q.  B.  251. 

8  Penn.  St.  366  ;  Snyder  «.  Western  Union  But  see  liademacher  v.  Milwaukee  R.  R. 

R.  R.  Co.,  25  Wis.  60;  Somerville,  &c.  Co.,  41  Iowa,  297;  Flemings.  Chicago,  &c. 

R  R.  Co.  r.  Doughty,  22  X.  J.  L.  495  ;  R.  R,  Co.,  84  Iowa,  353  ;  Lehigh  Valley 

Ongon.  &c.  R.  R  Co.  v.  Barlow,  8  Oregon,  R.  R.   Co.  v.  Lazarus,  28  Penn.  St.  203, 

31 1 ;  I^ifayette,  &c\  R  R.  Co.  v,  Murdock,  where  increase  in  rates  of  insurance  is  held 

68  Ind.  137  ;  St.  Louis,  &c,  R.  R.  Co.  p.  not  to  be  an  element  of  damage  in  such 

Ttt.rs  68  III.  144 ;  Jones  r.  Cliicago,  &c.  cases. 

U.  R  Co.,  68  111.  144  ;  SmaU  r.  Chicago,         *  Webber  v.  Westeru  R.  R.  Co.,  2  Met 

&<•.  R.  R.  Co.,  50  Iowa,  388  ;  Proprietors  (Mass.)  147. 

t>f  LiH'ks.  &o.  V.  Nashua  &  Lowell  R,  R.  •  Haslam  v.  Galena,  &c  R.  R.  Co.,  64 

Co..  10  Cush.  (Mass.)  385.  111.  853  ;  Burt  v.  Wigglesworth,  117  Mass. 

«  Atlantic  &  Great  Western  R.  R.  Co.  v.  302;  Dorian  r.  East  Bnindywine,  Ac.  R.  R. 

Robbiiis.  35  Ohio  St.  531.     See  Patten  f>,  Co..  46  Penn.  St.  620;  Mississippi  River 

Northern  O-ntral  R.  R.  Co..  83  Penn.  St  Bridge  r.  Ring,  58  Mo.   491  ;  Regina  v. 

426.  when*  it  was  held  that  the  prolwble  Brown,  86  L.  J.  Q.  B.  822.     Evidence  of 

i!un'a,so<l  cost  of  insuranoo  was  too  remote  an  offer  made  for  land  is  inadmissible  to 

to  Ik*  considered  as  an  elem.'nt  of  damage  ;  prove  its  value.     Such  testimony  is  easily 

and  sw  Wilmington,  &o.  R.  R  Co.  r.  Stauf-  manufactured.     It  is  warranted  neither  on 

fer.  60  Penn.  St  874,  where  incresuse  in  principle  nor  on  authority,  and  is  too  dau- 

the  cost  of  insurance  is  held  to  be  a  proper  gerous  to  be  tolerated.    St.  Joseph,   Ac. 

element  of  damages.  R,  R.  Co.  r.  Orr,  8  Kan.  419.     In  estimat- 
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for  the  uses  to  which  meu  of  ordiuary  prudence  and  business  sagacity 

would  devote  it,  if  it  was  their  own  ?  ^     But  no  prospective  value 

can  be  considered,  —  as,  what  the  land  woidd  be  worth  if  buildings  of 

a  certain  class  were  erected  upon  it  ;^  or  in  the  case  of  timber  land, 
what  its  value  would  be  if  cleared  up  and  converted  into  tillable 
land.^    If  a  surplus  water-power  is  taken,  it  should  be  valued  at  its 

ing  location  damages,  the  shon^'s  jury  ages  reference  may  be  had,  not  merely  to 
may  coDsider  as  elements  thereof  the  value  the  uses  to  which  the  land  is  actually  ap- 
of  the  land  taken  ;  the  disfigurement  of  the  plied,  but  its  caiiabilities,  so  far  as  they 
remainder  of  the  lot  by  the  strip  taken,  add  to  its  market  value,  may  also  be  taken 
and  the  use  made  of  it ;  the  character,  into  consideration.  If  the  laud  has  a 
situation,  present  and  probable  use  of  the  mine  under  its  surface,  that  fact  may  be 
remainder  of  the  lot ;  the  distance  of  the  considered  if  the  mine  adds  to  the  market 
owner's  buildings  from  the  location  ;  and  value  of  the  land,  even  though  said  mine 
all  inconveniences  from  the  noise  of  whistles  has  never  been  used.  So  of  a  water-power, 
and  bells,  rattling  of  trains,  jarring  of  the  even  though  it  has  never  been  utilized, 
ground,  and  from  smoke,  so  far  as  arising  Haslam  v.  Galena  &  Southern  Wisconsin 
from  the  legal  use  of  the  strip  taken,  ex-  R.  R.  Co.,  64  111.  853.  The  damage  done 
eluding  all  common  and  indirect  damages,  to  a  mill  shoal,  by  taking  land  for  railway 
Bangor,  &c.  B.  K  Co.  r.  McComb,  60  Me.  uses,  should  be  established  by  showing  the 
390.  And  consideration  should  be  had  of  actual  value  at  the  time  of  the  taking, 
the  depreciation  of  dependent  or  adjoining  and  then  showing  how  much  it  is  dimin- 
property  not  condemned,  as  weU  as  the  ished  by  the  location  of  the  railway, 
ralne  of  jiroperty  actually  taken.  Matter  Selma,  Rome,  &  Dalton  R.  R.  Co.  v,  Keith, 
of  Poughkeepsie,  &c.  R.  R.  Co.,  63  Barb.  53  6a.  178. 
(N.  Y.)  151.  And  the  alleged  loss  of  the  >  Burt  v.  Wigglesworth,  arUe. 
beneficial  enjoyment  of  a  spring  thereon  is  *  Rider  v.  Striker,  63  N.  Y.  136.  In 
a  proper  subject  for  the  consideration  of  a  Massachu.setts  case  it  appeared  that  there 
the  jury.  Peoria,  Ac.  R.  R.  Co.  v.  Bryant,  was  upon  the  petitioner's  remaining  land 
67  111.  478.  All  injuries  which  are  appro-  chestnut  timber  suitable  for  ties.  The  re- 
ciable,  and  result  to  the  owner  of  land  from  spondent  offered  evidence  that  there  would 
the  construction  of  a  railroad  thereover,  be  a  greater  demand  for  such  ties  in  the 
are  legitimate  subjects  in  the  estimation  of  vicinity  by  reason  of  the  construction  of 
damages,  in  a  proceeding  for  condemning  the  railway;  and  also  offered  evidence  "of 
the  right  of  way.  Where,  by  reason  of  a  convenient  place  of  delivery  at  a  new 
embankments  thrown  up  for  the  road,  depot  of  said  railroad."  There  was  evi- 
ditching  of  the  adjacent  land  becomes  dence  of  a  station  of  another  line  more  ac- 
necessary,  the  expense  thereof  is  a  proper  cessible  from  the  petitioner's  woodland  by 
element  to  be  considered  in  assessing  the  the  distance  of  one  third  of  a  mile.  The 
damages ;  but  cattle-guards  under  the  track  evidence  offered  was  rejected.  It  was  held 
are  not  such  an  element,  because  they  are  that  the  respondent  had  no  ground  of  ex- 
an  obstruction  to  the  free  uae  of  the  right  ception.  Childs  v.  New  Haven  &  North- 
of  way.  The  mode  of  the  assessment  is  amptonCa,  133  Mass.  253.  Where  a  town- 
immaterial,  so  that  the  damages  are  as-  plat,  not  executed  pursuant  to  the  statute, 
seased  fairly  and  truly.  St.  Louis,  Van-  is  used  to  show  the  intention  to  dedicate  to 
dalla,  &  T.  H.  R  R.  Co.  v,  Mollet,  59  111.  public  use  certain  lands  appearing  on  it, 
235.  and  other  evidence  of  acts,  declarations, 
^  Dwightv.  Hampden,  11  Cush.  (Msss.)  and  circumstances — some  tending  to  prove, 
201 ;  Shenango,  Ac.  R.  R.  Co.  v,  Braham,  and  others  to  disprove,  the  existence  of 
79  Penn.  St.  447.  The  true  test  as  to  the  such  an  intention — is  given,  it  is  not  for 
damages  to  be  paid  for  land  taken  is  its  the  court  to  determine  the  force  and  effect 
market  value,  but  in  eatiipating  the  dam-  of  the  plat,  but  the  whole  question  ahould 
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market  value  in  its  then  condition.^  A  farm  should  ordinarily  be 
valued  as  a  farm  ;  but  instances  might  occur  where  from  its  prox- 
imity to  a  large  and  growing  town  or  city,  it  might  be  proper  to 
place  a  value  upon  the  land  for  the  purposes  of  building-lots,  and  it 

'  may  be  shown  that  the  land  is  in  demand  for  such  purposes.     So  it 

be  left  to  the  jury.  Downer  v.  St  Paul  &  upou  the  fann?"  It  was  held  proj^r. 
Chicago  R.  R.  Co.,  23  Minn.  271.  A  wit-  St.  Paul  &  Sioux  City  R.  R.  Co.  v.  Murphy, 
ness  who  had  testified  fully  as  to  the  actual  19  Minn.  500  ;  Colvill  v.  St.  Paul,  &c, 
value  of  a  block  of  ground  both  before  and  R.  R.  Co.,  19  Minn.  283.  Where,  on  a|>- 
after  the  taking,  was  asked  what  a  pailicu-  peal,  the  jury,  under  cliarge  of  an  officer, 
lar  front  of  the  block  was  worth  before  the  examined  the  premises,  it  was  held  lo  be 
road  was  constructed.  It  was  held  that  error  to  instruct  the  jury  that  the  testi- 
there  was  no  error  in  excluding  the  qiies-  mony  bearing  upon  the  subject  in  coutro- 
tion.  Diedrich  v.  Northwestern  Union  veray,  and  such  reasonable  deductions  as 
R.  R.  Co.,  47  Wis.  662.  So  where  the  were  legitimately  to  be  drawn  from  it,  in 
question  on  trial  was  the  market  value  of  connection  with  such  facts  as  presented 
two  lots  with  a  dwelling-house  and  other  themselves  in  viewing  the  premises,  con- 
improvements  thereon,  in  the  city  of  Co-  stituted  the  only  proper  Itasis  on  which  to 
lumbus,  on  March  30,  1880,  it  was  held  rest  their  verdict.  It  is  impossible  to  know 
that  testimony  that  on  April  10,  1877,  the  what  facts  might  present  tliemselves  to  the 
said  lots  were  bought  by  D.,  at  administra-  jury  upon  the  view  of  the  premises.  Pitts- 
tor's  sale,  for  seventy-five  cents  each,  was  burg,  Ft.  Wayne,  &c.  R.  R.  Co.  v.  Swinney, 
erroneously  admitted.  Dietriohs  v,  Lin-  69  Ind.  100.  In  a  Massachusetts  case, 
coin  &  Northwestern  R.  R.  Co.,  12  Neb.  upon  the  assessment  of  damages  it  ap- 
225.  Upon  an  issue  as  to  the  value  of  real  peared  that  the  estate  out  of  which  the 
estate,  evidence  is  not  admissible  to  prove  land  was  taken  was  a  farm,  and  that  the 
what  other  property  in  the  vicinity  has  land  taken  was  on  the  bank  of  a  river, 
been  offered  at.  Lehmicke  v.  St.  Paul,  The  bill  of  exceptions  stated  that  a  farmer 
Stillwater,  &  Taylor's  Falls  R.  R.  Co.,  19  who  had  lived  many  years  in  the  vicinity, 
Minn.  464.  A  witness  was  properly  al-  and  had  known  of  sales  of  land  in  the 
lowed  to  be  asked  what  another  portion  of  neighborhood,  and  was  allowed  n-ithout 
the  property  was  valuable  for,  and  to  an-  objection  to  testify  as  to  the  value  of  the 
swer  that  it  would  be  valuable  for  building  land  taken,  and  of  the  inconvenience  re- 
and  residence  purposes.  Colvill  v.  St.  Paul  suiting  to  a  farmer  from  being  deprived  of 
&  Chicago  R.  R.  Co.,  19  Minn.  283.  But  access  to  the  river,  was  asked  what,  in  his 
proof  of  the  value  of  the  land  to  the  rail-  opinion,  was  the  damage  to  the  remainder 
way  company  is  not  admissible.  Selma,  of  the  farm  by  the  loss  of  the  river  bank, 
&c.  R.  R.  Co.  V.  Keith,  53  Ga.  178.  On  a  which  was  excluded;  that  the  petitioner 
trial  before  a  jury  on  appeal,  there  is  no  also  claimed  damages  by  reason  of  being 
inflexible  rule  which  limits  the  period  over  excluded  from  the  river  bank  for  the  pur- 
which  inquiry  may  be  extended  as  to  the  poses  of  fishing,  and  from  a  fishing-ground, 
market  value  of  the  lands  taken.  How  but  that  it  did  not  appear  that  the  witness 
long  anterior  or  subsequent  to  the  first  ap-  had  any  special  or  superior  knowledge  ou 
praisement  the  investigation  may  be  carried  the  subject  inquired  about ;  and  that  other 
must  be  left  in  a  great  measure  to  the  sound  witnesses  for  the  petitioner  testified  to  the 
discretion  of  the  court.  Montclair  R.  R.  value  of  the  river  bank  as  affording  facili- 
Co.  V.  Benson,  36  N.  J.  L.  657.  The  re-  ties  for  fishing.  It  was  held  that  the  bill 
8iK>nrlent  being  called  as  a  witness  in  his  of  exceptions  disclosed  no  error  in  the  ex- 
own  behalf  was  asked:  ''What  was  the  elusion  of  the  testimony.  Boston  &  Maine 
farm  worth  at  the  time  of  the  commence-  R.  R.  Co.  v.  Montgomery,  119  Mass.  114. 
ment  of  these  proceedings  in  1870,  without  ^  Dorian  v.  East  Brandywine  R.  R  Co., 
the  railroad  being  upon  the  farm,  and  what  46  Penn.  St.  820 ;  Selma,  &c.  R.  R.  Ca  «. 
was  its  value  at  that  time  with  the  railroad  Keith,  53  Ga.  178. 
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may  be  shown  that  the  land  is  in  demand  for  the  purpose  of  erecting 
shops.^  If  the  land  has  been  sought  for  certain  specific  purposes 
within  a  recent  period,  or  if  within  a  short  time  the  owner  has  had  a 
band  fde  offer  for  the  land,  these  might  undoubtedly  be  shown  as 
bearing  upon  the  question  of  value.  So  it  may  be  shown  that  there 
are  quarries  upon,  or  minerals  in  the  land,  which  give  it  a  special 
value.^  If  the  land  is  adapted  to  the  building  of  wharves,  or  any 
special  purpose  which  increases  its  value,  these  facts  may  be  shown ; 
but  unless  there  is  a  fair  probability  that  they  would  be  required  for 
that  purpose,  such  evidence  would  have  but  little  weight  upon  the 
question  of  actual  value.  A  farm  situated  at  a  considerable  distance 
from  a  town  or  city,  where  there  is  no  reasonable  likelihood  that  it 
would  for  a  great  many  years,  if  ever,  be  sought  for  building  purposes, 
would  derive  no  increased  value  from  the  circumstance  that  it  had 
been  divided  into  building-lots.  In  order  to  derive  any  added  value 
from  such  a  circumstance,  it  must  not  only  appear  that  the  land  is 
desirable  for  that  purpose,  but  also  that  there  is  a  reasonable  proba- 
bility that  it  will  soon  be  sought  for  such  purposes.  Neither  is  it 
competent  for  the  company  to  show,  to  reduce  the  damages,  what  its 
value  would  be  if  it  was  devoted  to  a  certain  purpose,  —  as,  what  a 
factory  would  be  worth  if  converted  into  a  tenement  house,^  or  what 
premises  would  be  wortli  if  devoted  to  the  pork-packing  business,*  or 
otherwise  improved.*  If  the  use  of  the  premises  is  restricted  to 
certain  purposes  by  covenants  running  with  the  land,  of  course  its 
value  for  such  purposes  only  can  be  considered.® 

Not  only  the  abstract  value  of  the  land  taken  is  to  be  estimated, 
but  compensation  should  also  be  given  for  the  damages  arising  from 
the  severance  of  the  part  taken  from  the  remainder  of  the  land,  and 
for  the  loss  of  value  caused  by  the  appropriation  for  the  special  use 
for  which  it  is  taken,^  and  for  the  diflBculty  and  inconvenience 

1  Whitney  i'.  Boston,  9S  Mass.  812.  for  the  assessment  of  damages  occasioned 

'  Haslam  v.  Galena,  &c.  R.  R.  Co.,  64  to  a  land-owner  by  the  taking  of  land  for  a 

III.  853.  railroad  extend  to  the  injury  occasioned 

«  New  Britain  v.  Sargent,  42  Conn.  187.  by  the  interruption  of  the  proprietor's  paa- 

*  Selma,  &c.  R.  R.  Co.  v.  Keith,  68  Ga.  sage  from  one  {Mrt  of  his  land  to  another, 
178.  as  well  as  to  any  other  injury  which  may  be 

*  Fleming  v.  Chicago,  &c.  R.  R.  Co.,  84  caused  by  the  construction  and  use  of  the 
Iowa,  858.  road  ;  and  when  such  damages  as  may  be 

s  Matter    of    Albany    St.    11   Wend,  anticipated  from  its  future  construction,  if 

(N.  Y.)  149;  First  Parish  v.  Middlesex,  7  it  has  not  been  made,  are  assessed,  they 

Gray  (Mass.),  106.  are  made  up  of  the  whole  injury  done  or 

7  Cleveland  h  Pittsburgh  R.  R.  Co.  v,  expected  to  be  done,  including  not  only 

Ball,  6  Ohio  St.  568.     Statutory  proyisions  the  loss  of  the  use  of  the  land  produced  by 
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arising  in  getting  to  and  from  the  several  parts,  the  expense  of  addi- 
tional fences  and  all  other  injuries  not  of  a  remote  or  speculative 

the  road,  but  the  probable  expense  of  622;  Whittier  r.  Portland,  &c.  R.  R.  Co., 
fences  and  the  diminution  of  the  value  of  88  Me.  26  ;  Bellinger  v.  N.  Y.  Ceutral 
the  land  by  a  separation  from  each  other  R.  R.  Co.,  23  N.  Y.  42;  Carter  v.  Albany, 
of  different  parts.  Ma^on  v,  Kennebec  k  43  N.  Y.  399.  Where  the  waters  on  cer- 
Poitlund  K.  R.  Co.,  31  Me.  215.  Where  tain  lowlands  were  flowed  back  upon  the 
the  words  of  a  railway  company's  act  are  plaintiff's  land,  by  reason  of  insuffici<'nt 
capable  of  two  intei'pretatioUvS,  but  the  openings  in  a  railway  constructed  across 
general  intent  of  the  legislature  is  com-  such  lowlands,  it  was  held  that  the  com- 
plete indemnificatiou  to  the  party  whose  (»any  were  liable  to  make  good  the  dam- 
land  is  taken  by  the  company,  the  court  ages  sustained  by  plaintiff,  although  no 
will  incline  to  that  construction  of  the  statute  required  them  to  make  the  open- 
words  which  will  make  them  consistent  ings,  and  they  could  not  be  compelled  to 
with  the  general  intent.  Eton  College,  ex  do  so  by  writ  of  mandamus,  I^wrence  v. 
pnrtc,  15  Jur.  45.  The  jury  are  to  take  Great  Northern  Ry.  Co.,  16  Q.  B.  643. 
into  consideration  the  injury  to  the  lands  In  estimating  the  *'  loss  or  damage  '*  occa- 
not  taken,  to  the  owner's  dwelling-house  sioaed  by  a  railroad  company  whose  charter 
on  the  estate,  the  subjection  of  his  family  requires  com])ensation  to  be  paid  for  dam- 
to  danger,  his  buildings  to  risk  of  fire,  the  ages  and  benefits,  in  taking  the  right  of 
inconvenience  caused  by  embankments  and  way,  the  jury  may  estimate  the  valne  of 
excavations,  and  deterioration  of  his  lands  the  land  taken  by  the  company;  the  de- 
for  agricultural  purposes  or  for  building-  terioration  of  the  parcels  isolated  ;  the  al- 
lots. Somerville  &  Easton  R.  R.  Co.  v.  teration  of  arrangement  required  about  the 
Doughty,  22  N.  J.  L.  495.  But  they  homestead;  the  loss  of  time  and  expendi- 
cannot  take  into  account  damages  to  any  tures  caused  by  any  increase  of  care  or  di.s- 
other  land  than  that  which  forms  a  part  of  tance  which  had  been  occasioned;  and  the 
the  tract  taken.  St.  Louis,  &c.  R.  R  Co.  injury  to  the  value  of  the  place  as  a  stand 
V.  Brown,  58  111.  61;  Bangor,  &c.  R.  R.  Co.  for  a  public  house,  a  mill,  store,  factory, 
V.  McComb,  60  Me.  290 ;  New  York  Central,  or  any  purpose  to  which  the  land  is  devoted 
Ac.  R.  R.  Co.,  6  Hun  (N.  Y.),  144.  The  at  the  time  of  its  taking.  If  the  land  is 
amount  paid  as  compensation  for  land  taken  used  for  the  purposes  of  a  dwelling,  its  df - 
and  for  injury  to  the  remaining  estate,  in  terioration  in  value  for  that  purpose,  by 
pursuance  of  an  award,  covers  all  damage,  reaf^on  of  the  dust,  noise,  and  vibration 
kvoion  or  contingent,  by  the  construction  of  from  the  trains,  the  smoke  and  cindera 
the  railway  on  Oie  tabids  purchased,  and  all  from  the  engine,  is  to  be  considered  in  esti- 
other  damage  from  the  construction  of  the  mating  the  damages.  White  p.  Charlotte 
railtoay  at  other  places,  which  is  apparent  &  South  Carolina  R.  R.  Co.,  6  Rich. 
and  capable  of  being  ascertained  and  esti-  (S.  C.)  L.  47.  Where  the  arbitratore  ap- 
mated  when  the  compensation  is  awarded ;  pointed  to  assess  damages  for  land  taken 
but  it  does  not  include  any  contingent  and  by  a  railroad  are  required  to  take  into  con- 
possible  damage  which  may  arise  after-  sideration  the  advantages  to  be  derived  by 
wards  by  the  works  of  the  company  at  the  owner,  such  damages  must  be  assessed 
other  places,  which  cannot  be  foreseen  by  as  are  the  direct  and  immediate  consequence 
the  arbitrator.  Lawrence  v.  Northern  Ry.  of  the  road  to  the  whole  tract  through  which 
Co.,  16  Q.  B.  643  ;  Hatch  v.  Vt.  Central  it  passes.  The  exclusive  aiipropriation  of 
R.  R.  Co.,  25  Vt.  49;  Clark  r.  Birmingham,  a  |)art,  the  inconvenience  arising  from  a 
Ac.  Bridge  Co.,  41  Penn.  St.  147;  Stetson  v.  division  of  the  property,  or  from  increased 
Chicago,  &c.  R.  R.  Co.,  75111.  74;  Stnithers  diflBculty  of  access,  and  the  cost  of  addi- 
V.  Dunkirk,  Ac.  R.  R.  Co.,  87  Penn.  St.  82 ;  tional  necessary  fencing,  are  alike  the  direct 
Bradley  v.  New  York  &  New  Haven  R.  R.  and  immediate  result  of  such  construction. 
Co.,  21  Conn.  294  ;  Thompson  v.  Andro-  Watson  r.  Pittsburgh  &  Connellsville  R.  R. 
ecoggin  R.  R. Co.,  64  N.  H.  646;  68  id.  108;  Co.,  87  Penn.  St.  469.  The  market  value 
Gould  V,  Hudson  River  R.  R.  Co.,  6  N.  Y.  of  the  land  taken  is  the  proper  standard 
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eharacter.'    Not  only  is  damage  for  the  severance  to  be  given,  but 
also,  in  a  case  where  justice  demands  it,  the  land-owuer  is  entitled  to 

to  Iw  adopted.     In  addition  to  this,  the  R.  R.   Co.,   4  Paige  (N.  Y.),  558;  Mil- 

jury  may  allow  for  the  disadvantages  to  waukee,  &c.  R.  R.  Co.  v.  Eble,  4  Cband. 

the  land  from  the  manner  in  which  it  may  (Wis.)  72;  Evansville  R.  R.  Co.  v.  Stringer, 

be  cut  by  the  road  as  projected  or  con-  10  ind.  551 ;  £yansviUe,  &c.  R.  R.  Co.  v. 

structed.     This  is  always  done,  unless  the  Cochran,  10   lud.   560  ;   Evansville,   &c. 

advantages  to  the  whole  property  outweigh  K.  R.   Co.   r.   Fitzpatrick,    10  liid.   210; 

it;  in  such  case  the  amount  of  the  prepon-  Plank-Road  Co.  v.  Ramage,  20  Penn.  St 

demtiug  advantages  will  stand  against  the  95;  Sacramento  Valley  B.  K.  Co.  v.  Moffatt, 

Talue  of  the  property  tsiken,  or  other  spe-  6  Cal.  74.     When  suitable  crossings  over 

cific  injury  done.    Eaat  Pennsylvania  R.  R.  its  road  between  the  different  parts  of  an 

Co.  17.  Hottenstine,  47  Penn.  St.  28.     £vi-  owner's  laud  are  made  by  the  com{iaDy, 

dence  is  also  admissible,  in  such  a  proceed-  the  jury,  in  assessing  land  damages,  should 

ing,  as  to  what  the  property  would  have  not  allow  the  expense  of  making  crossings 

sold  for  before  and  after  the  road  was  made  to  the  land-owner.    March  v,  Portsmouth 

and  in  successful  operation ;  and  such  dif-  &  Concord  R.  R.  Co.,  19  N.  H.  372;  Phila- 

ferenoe  in  value  is  a  measure  of  damages,  delphia,  kc,  R.  R.  Co.  v.  Trimble,  4  VVhart. 

On  the  trial  of  an  appeal  from  the  award  (Penn.)  47.    A  jury,  in  assessing  damages, 

of  damages  by  appraisers  for  land  taken  by  may  allow  the  actual  damages  incident  to 

a  railroad  company  in  the  construction  of  taking  the  road,  arising  from  inconvenience 

their  road,  evidenoe  of  the  price  paid  or  in  crossing  the  railroad,  and  interference 

amount  received  for  land  in  the  neighbor-  with  ci-ossings  already  established,  which 

hood,  in  particular  instances,  is  inadmis-  the  land-owner  has  sustained,  together  with 

Bible;  the  only  proper  test  is  the  opinion  of  damages  for  the  failure  or  neglect  of  the 

witnesses  as  to  the  value  of  the  land  taken,  company  to  build  the  crossings  as  required 

in  view  of  its  location  and  productiveness,  by  law,  but  not  for  making  the  crossings 

or  other  uses,  not  speculative,  or  its  market  themselves, — the  latter  being  a  duty  of  the 

▼aloe,  or  the  general  selling  price  of  land  corporation.     East  Pennsylvania  R.  R.  Co. 

in  the  neighborhood.     East  Pennsylvania  v.  Heister,  40  Penn.  St.  53. 
R.  R.  Co.   V.  Hiester,  40  Penn.  St  53.  ^  St.  Louis,  Arkansas,  &c.  R.  R.  Co.  v. 

But  see  Shattnck  v.    Stoneham    Branch  Anderson,  36  Ark.  167:  Galena,  &c.  R.  R. 

R.  R.   Co.,  6  Allen  (Mass.),    115.     The  Co.  t>.  Birbeck,  70  111.  208;  Texas  &  Pacific 

opinions  of  witnesses,  in  regard  to  the  ex-  R.  R.  Co.  v.  Durrett,  67  Tex.  48.     If  the 

tent  of  damages  which  a  land-owuer  will  effect  is  to  make  it  more  inconvenient  and 

sustain  by  the  appropriation  of  a  part  of  expensive  to  manage  the  remaining  portion 

his  land  for  the  construction  of  a  railway  of  the  land,  that  is  an  element  of  damage 

over  it,  are  not  admissible  ;  but  they  may  to  be  considered,  and  witnesses  acquainted 

express  their  opinion  of  the  wUiie  of  the  with  the  land  and  the  proper  modes  of  c&v- 

land,     Atlantic  A  Great  Western  R.  R.  rying  it  on  may  give  their  opinion  as  to 

Co.  V.  Campb»»ll,  4  Ohio  St  668;  Cleveland  the  increased  expense  of  carrying  on  the 

&  Pittsburgh  R.  R.  Co.  v.  Ball,  6  Ohio  St  farm  in  conisequence  of  the  building  of  the 

333.     Where  the  law  casts  the  duty  of  road.     Tucker  v.  Mass.  Central  R.  R.  Co., 

maintaining  fences,  crossings,  &c.,  upon  118  Mass.  546;  Jones  v.  Chicago,  &c.  R.  It. 

the  a4iacent  land-owner,  the  expense  of  Co.,  68  111.  380;  Peoria,  Atlanta,  &c.  R.  R. 

doing  so  is  an  important  consideration  in  Co.  v.  Sawyer,  71  111.  361 ;  Page  v,  Chicago, 

estimating  damages  for  the  land  taken;  &c.  R.  R.  Co.,  70  III.  324 ;   Eberhart  v. 

and  this  expense  should  be  borne  by  the  Chicago,  &c.  R.  R  Co.,  70  111.  347;  Shel- 

company,  in  addition  to  paying  the  value  don  v,  Minneapolis  k  St.  Louis  R.  R.  Co., 

of  the  land,  for  otherwise  the  land  is  taken  20  Minn.  318;  St.  Paul  k  Sioux  City  R  R. 

without  an  equivalent     Quimby  v.  Ver-  Co.  v.   Murphy,  19  Minn.   500;  Kansas 

iDont  Central  R.  R.  Co.,  28  Vt.  387;  Kyle  aty,  Ac.  Co.  v.   Merrill,  25  Kan.  421  ; 

«•  Aubam  &  Rochester  R.  R.  Co.,  2  Barb.  Parks  v.  Wisconsin  Central  R.  R.  Co.,  33 

Ch.  (N.  Y.)  489;  Matter  of  Rensselaer,  Ac.  Wis.  413;  Hartshorn  v,  Burlington,  Cedar 
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have  damages  allowed  him  for  destroying  the  symmetry  of  his  fields 
or  lots ;  and  the  amount  awarded  for  this  should  be  the  deterioration 

Rapids,  &c.  R.  R.  Co.,  52  Iowa,  613  ;  between  the  time  of  the  tortious  taking 
Atchison,  &c.  li.  K.  Co.  v.  Gough,  29  Kan.  and  the  time  of  the  condemnation.  Chi- 
94  ;  Keithsburg,  &c.  R.  R.  Co.  v.  Heniy,  cago  &  Iowa  R.  R.  Co.  v,  Hopkins,  90  111. 
79  111.  290  ;  Wilraes  v.  Minneapolis,  &c  316.  Where  a  railroad  company,  in  con- 
R.  R  Co.,  29  Minn.  242;  Michigan  Air  structiug  a  second  track  on  its  right  of 
Line  R.  R.  Co.  v.  Barnes,  44  Mich.  222 ;  way  over  the  plaintiffs  farm,  obstructed 
Miss.  Kiv.  Bridge  Co.  v.  Ring,  58  Mo.  491;  the  prior  drainage  under  the  firet  track,  so 
Union  R.  H.  Co.  u,  Moore,  80  Ind.  458.  as  to  dam  up  and  flow  the  water  back  on 
The  expense  of  building  fences  should  be  the  farm,  thereby  rendering  a  considerable 
given  when  the  statute  makes  no  provision  portion  of  it  useless  for  cultivation,  it  was 
for  their  being  bailt  by  the  railroad  com-  held  that  it  was  proper  to  instruct  the 
pany.  Milwaukee,  &c.  R.  R.  Co.  v.  Eble,  jury  that,  in  estimating  the  damages,  they 
4  Chand.  (Wis.)  72  ;  Winona,  &c.  R.  R.  might  consider  the  value  of  the  land  at 
Co.  V.  Denman,  10  Minn.  257.  Damages  the  time  the  injury  occurred,  the  decrease 
for  cutting  off  access  to  sti-eets,  are  to  be  in  value,  and  the  damage  to  crops  in  con- 
considered.  Little  Miami,  &c.  R.  R.  Co.  sequence  of  the  overflow,  or  the  increased 
V,  Naylor,  2  Ohio  St.  285.  If  a  railroad  expense  occasioned  thereby  in  harvesting 
corporation  takes  by  the  right  of  eminent  the  same  ;  but  that  it  was  erroneous  to 
domain  a  part  of  a  lot  of  flats,  and  thereby  further  instruct  the  jury  that  they  might 
cuts  off  access  from  tide-water  to  the  re-  allow  damages  for  the  inconvenience  of 
maining  portion,  the  value  of  such  access  having  one  part  of  the  farm  separated  from 
is  an  element  proper  to  be  considered  by  the  other  by  the  overflow,  the  damages 
the  jury  in  estimating  the  injury  to  the  occasioned  by  such  overflow  to  the  portion 
land-owner  ;  but  not  the  possibility  that  not  overflowed,  and  the  necessary  expense, 
the  corporation  might  be  willing  to  allow  if  any,  which  the  plaintiff  sustained  in  the 
spur  tracks  to  be  built  on  the  remaining  construction  of  necessary  roads  and  bridges 
flats  for  the  purpose  of  filling  the  same,  or  in  consequence  of  such  overflow,  and  upon 
for  purposes  of  business.  Drury  v.  Mid-  the  whole  case  that  they  were  to  give  the 
land  R.  R.  Co.,  127  Mass.  571.  In  a  pro-  plaintiff  such  damages  as  they  believed, 
ceeding  by  a  railroad  company  for  the  from  the  evidence,  he  had  sustained.  Chi- 
condemnation  of  land  for  a  right  of  way  cago,  Rock  Island,  &c.  R.  R  Co.  v.  Carey, 
across  the  defendant's  farm,  it  was  held  90  111.  514.  The  fact  that  a  railway  com- 
that  the  fact  that  the  railroad  separates  pany  appropriated  a  right  of  way  over  a 
the  wood,  water,  and  timber  from  the  bal-  till  or  embankment,  between  the  mainland 
ance  of  the  farm,  the  inconvenience  to  the  and  a  crib  which  the  plaintiff  was  not 
owner  from  the  perp(»tual  use  of  the  track  authorized  to  erect,  would  not  deprive  him 
for  moving  trains,  danger  to  stock  kept  on  of  the  right  to  damages  for  the  right  of 
the  farm,  etc.,  might  be  considered,  as  ele-  way  so  appropriated.  In  such  case,  the 
ments  of  damage,  as  well  as  the  actual  damages  to  the  entire  property  used  in  the 
increase  or  decrease  in  the  market  value  of  plaintiff's  business  of  sawing,  planing,  &c., 
the  farm  ;  and  where  a  railroad  company  may  be  considered,  although  a  street  runs 
has  located  and  is  operating  its  road  over  through  the  same.  Ren  wick  v.  D.  k  N. 
land,  without  condemnation  thereof  or  W.  R.  R.  Co.,  49  Iowa,  664.  In  estimat- 
othenirise  acquiring  the  right  of  way,  a  ing  the  damages  to  land  by  the  locating 
purchaser  at  a  judicial  sale  of  land  in  of  a  railroad  through  it,  the  plaintiff  may 
which  that  part  covered  by  the  right  of  show  the  depreciation  in  value  of  his 
way  is  included,  is,  in  subsequent  con-  whole  farm,  without  regard  to  the  govem- 
demnation  proceedings,  entitled  to  com-  mental  subdivisions  into  which  it  is  sub- 
pensation  for  the  land  taken  for  the  right  divided  ;  he  may  also  show  all  the  inoon- 
of  way,  and  damages  for  injury  to  the  re-  veniences  directly  caused  by  the  road, 
mainder.  He  is  also  entitled  to  the  beneflt  which  tend  to  show  a  depreciation  in  the 
of  any  IncreaM  in  the  value  of  the  land  market  value  of  the  land.    Hartshorn  «• 
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in  Yalae  which  the  change  in  the  shape  of  the  farm  or  lots  produces.^ 
The  manner  in  which  the  land  is  cut,  and  all  the  surrounding  circum- 
stances should  be  considered,  and  evidence  is  admissible  to  show  how 
the  road  affected  the  whole  lot  of  which  only  a  small  portion  is 
taken,^  and  such  damages  should  be  considered,  although  largely 
conjectural'  Where  a  tract  of  five  acres  was  cut  off  from  the  body 
of  the  plaintiff's  farm,  it  was  held  that  the  value  of  the  five  acres 
might  be  considered,  and  that  it  was  the  duty  of  the  jury  to  consider 
the  value  of  the  component  parts  ;^  and  the  fact  that  when  the  road 
is  built,  suitable  provision  is  made  for  the  owner  to  cross  and  re- 
cross  the  location  from  one  part  to  the  other,  and  for  the  drainage  of 

B.,  C.  B.,  k  N.  B.  Co.,  52  Iowa,  613.  the  land,  it  was  held  that  if  the  jury 
A  street-railway  track  may  be  lawfully  found  that  the  company  had  used  the 
authorized  in  a  city  street  without  com-  land  as  far  as  50  feet  from  the  centre  of 
pensating  adjacent  owners,  but  a  steam-  its  track  at  any  point  on  one  side,  they 
railroad  cannot,  and  where  one  is  so  built  might  regard  it  as  an  election  to  take  the 
without  making  compensation,  an  adjoin-  50  feet  on  both  sides  for  the  entire  length, 
ing  owner,  who  owns  the  soil  of  such  street,  and  give  damages  accordingly.  Duck 
may  recover  damages  for  the  consequent  Biver  Valley,  kc.  B.  B.  Co.  v.  Cochrane, 
injury  to  the  freehold;  one  not  owning  S  Lea  (Tenn.),  478.  Where  a  railroad 
such  soil  can  recover  only  for  such  dam-  company  so  lays  its  track  as  to  perma- 
ages  as  he  can  prove  arising  from  snch  nently  obstruct  access  to  an  adjoining  lot, 
nibsconduct  of  the  company  as  constitutes  the  owner  thereof  may  recover  damages 
a  nuisance.  Grand  Bapids  &  Ind.  K.  R.  for  the  permanent  injury  to  his  lot.  Cen- 
Co.  V.  Heisel,  38  Mich.  62.  In  assessing  tral  Branch  Union  Pacific  R.  B.  Co.  v. 
damages  for  railroad  purposes,  work  Twine,  23  Kan.  585.  Where  a  railr(;>ad 
already  done  by  the  company  upon  the  com^Any  occupies  a  public  highway  for 
land  cannot  be  regarded  as  part  of  the  its  track,  without  appropriating  or  other- 
realty,  for  the  purpose  of  increasing  wise  acquiring  the  right  to  do  so,  an  owner 
the  dama/s^es.  Morgan's  Appeal,  39  Mich,  of  abutting  lands,  having  the  fee  in  the 
675.  Where  certain  land  on  the  Potomac  lands  covered  by  the  highway,  may  pro- 
River,  leased  for  a  fishery  for  a  term  of  ceed,  under  69  Ohio  L.  95,  §  21,  to  compel 
years,  was  taken  by  a  railroad  company,  the  company  to  appropriate  the  right  of 
the  lessee's  buildings  pulled  down,  and  his  way  for  its  road.  Lawrence  R.  R.  Co.  v, 
tidh-berth  obstructed,  it  was  held  that  the  Williams,  35  Ohio  St.  168.  In  an  action 
assessment  and  payment  of  damages  into  for  an  injury  to  abutting  property  by  rea- 
oonrt  by  the  company  upon  the  condemna-  son  of  the  construction  of  a  railroad  on  a 
tton  proceeding  did  not  preclude  him  from  public  street  or  highway,  the  plaintiff's 
recovering  damages  for  the  injury.  Alex-  title  may  be  established  by  proof  of  adverse 
andria  &  Fredericksbuig  R.  B.  Co.  v.  possession.  Lawrence  R.  B.  Co.  v,  Cobb, 
Faonce,  31   Gratt.  (Va.)  761.     So  it  is  35  Ohio  St  94. 

liable  for  damages  to  crops  resulting  from         i  Plank-Road  Co.  v,  Ramage,  20  Penn. 

an    embankment    causing    an    overflow.  St.  95. 

Houston  &  Texas  Central  R  R.  Co.   v,         »  Dreher  v.  Iowa,  &c.  R.  R.  Co.,  59 

Knapp,  61  Tex.  592.    A  railroad  company  Iowa,  599 ;   Brooks  v,  Davenport  &  St 

had  the  right  to  take  land  for  a  right  of  Paul  R.  R.  Co.,  37  id.  99. 
way,  not  exceeding  100  feet  in  width ;  it         *  McReynolds  v.   Baltimore    &    Ohio 

entered  certain  land,  without  instituting  B.  R  Co.,  106  111.  152 
any  proceedings,  and  built  its  road.   In  an         *  Harrison  v.  Iowa  Midland  R.  B.  Co., 

action  of  trespass  brought  by  the  owner  of  36  Iowa,  328. 
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the  part  6f  the  land  which  is  severed,  and  that  he  accepts  the  same 
and  uses  it  with  an  understanding  between  himself  and  the  companj 
that  he  has  the  right  to  do  so,  is  held  not  to  be  admissible  in  reduc- 
tion of  his  damages.^  But  it  has  been  held  that,  even  though  the 
company  has  an  absolute  right,  by  the  erection  of  high  fences,  etc., 
to  prevent  the  passage  of  a  land-owner  across  its  road,  to  the  differ- 
ent parts  of  his  estate,  yet  he  cannot  rely  upon  such  anticipated 
obstruction  as  a  ground  of  damages  against  the  company.' 

The  value  of  land  for  farm  use  is  a  proper  subject  of  inquiry,*  and 
in  an  action  to  recover  for  a  right  of  way  through  a  farm  it  was  held 
that  a  question  put  to  a  witness  as  follows  was  not  erroneous: 
"How  much  less  in  value  was  the  farm  immediately  after  taking 
the  land  for  a  right  of  way,  and  in  consequence  thereof,  than  it  was 
immediately  before,  —  not  taking  into  account  any  supposed  benefits 
to  result  from  the  building  of  the  road  ? "  *    The  elements  composing 

^  Old  Colonv  R  R.  Co.  v.  Miller,  125  there  when  he  boaght  it ;  that  it  was  till- 

Mass.  1.  able,  and  had  been  cultivated  by  a  tenant 

*  Boston  &  Worcester  R.  R.  Co.  r.  Old  the  last  two  years.     The  jury  were  in- 

Oolony  R.  R.  Co.,  12  Cuah.  (Mass.)  605.  structed  that,  for  the  purpose  of  assessing 

'  Michigan    Air    Line    R.   K.    Co.    v.  the  respondent's  damages,  his  farm  roust 

Barnes,  44  Mich.  222.  be  considered  as  a  unit,  but  what  such 

^  Harrison  v.  Iowa  l^fidland  R.  R.  Co.,  unit  includes  the  jury  must  determine  ; 
36  Iowa,  383  ;  Brooks  v,  Davenport,  &c.  that  the  petitioner  contended  that  said 
R.  R.  Co.,  37  id.  99.  The  injury  to  the  eighty  acres  was  a  separate  parcel  of  land, 
entire  tract,  out  of  which  a  part  is  taken,  and  not  within  the  farm,  and  not  to  be 
must  be  considered.  Reisner  v.  Union  considered  in  estimating  the  damages  ;  that 
Depot  Co.,  27  Kan.  382  ;  Sheldon  v.  this  was  a  question  for  them  ;  if  it  was  a 
Minneapolis,  &c.  R.  R.  Co.,  29  Minn.  318.  part  of  the  farm,  they  might  consider  the 
Thus,  where  a  railway  ran  through  one  effect  of  the  road  upon  i^espondenf  s  con- 
quarter-section  of  a  stock  farm  of  nine  venience  and  safety  in  cultivating  it  from 
hundred  and  sixty  acres,  it  was  held  that  his  dwelling,  in  connection  with  his  other 
the  damage  to  the  tract  as  a  whole  should  land  constituting  his  fami,  otherwise  not; 
be  considered.  Kansas  City,  &c.  R.  R.  and  this  instruction  was  held  to  be  proper. 
Co.  V,  Merrill,  25  Kan.  421.  So  the  St  Paul  &  Sioux  City  R.  R.  Co.  ©.  Murphy, 
plaintiff  being  the  owner  of  six  forty>acre  19  Minn.  500.  Where  a  farm,  through 
tracts  lying  in  one  body,  over  two  of  which  which  a  railroad  ran,  consisted  of  two 
the  defendant's  railway  had  been  built,  hundred  and  forty  acres,  and  the  petition 
there  was  no  error  in  permitting  him  to  for  the  condemnation  of  the  right  of  way 
prove  the  diminution  in  value  of  the  whole  describes  the  road  as  running  through 
tnict  by  reason  of  such  taking.  Parks  v,  both  the  quarter-section  and  the  eighty- 
Wisconsin  Central  R.  R.  Co.,  33  Wis.  413.  acre  piece,  the  jury,  in  assessing  damagea, 
Where  a  part  of  the  respondent's  land  lay  should  consider  the  damage  done  to  the 
north,  and  the  rest,  being  an  eighty-acre  whole  farm  by  reason  of  the  constmctioii 
tract,  lay  south  of  a  public  road,  running  of  the  road.  Keithsburg  &  Eastern  R.  R. 
on  a  line  between  it  and  the  rest,  re-  Co.  «.  Henry,  79  111.  290.  0.  was  the 
spondent  testified  that  he  bought  said  owner  of  a  contiguous  and  compact  fann 
eighty-acre  tract  in  1858  of  K. ;  that  K.  of  two  hundred  and  forty  acres.  Inde- 
occupied  it  as  a  separate  farm,  and  had  pendence  creek  ran  in  a  curved  and 
a  farm-house  on  it ;  that  the  road  was  irregular  line  through  the  southwestern 
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the  damages  include  not  only  the  value  of  the  land  taken  for  the 
way,  but  also  the  injury  to  the  remaining  land  which  forms  a  part 

portion  of  the  farm.     This  creek  was  the  element  to  he  considered  in  making  the 
boundary  line  hetween  Atchison  and  Doni-  estimate.     The  statute  which  imposes  on 
phan  counties,  and  some  sixty  acres  of  the  railroad  corporations  an  absolute  liability 
farm  were  in  Atchison,  and  the  balance  in  for  all  damages  caused  by  fires  from  their 
Doniphan,  county.     Proceedings  were  in-  locomotives,  does  not  necessarily  preclude 
stituted  in  Doniphan  county  to  condenm  a  recovery  of  auything  for  this  cause  ;  but 
a  right  of  way  for  the  A.  &  N.  R.  R.  Co.  the  question  is,  how  much  will  the  prop- 
through   this   farm.     The  right  of  way  erty  be  diminished  in  value  by  re8M>n  of 
crossed  the  farm  only  in  Doniphan  county,  such  exposure,  considering  at  the  same 
and  touched  no  part  of  the  land  in  Atchi-  time  the  indemnity  provided  by  the  statute  ? 
mm.     The  commissioners,  in  their  report,  Adden  v.  White  Mountains,  N.  H.  R.  R. 
fixed  the  value  of  the  land  taken,  and  also  Co.,  55  N.  H.  413.     Increased  exposure  to 
awarded  damages  to  the  balance  of  the  fire  by  the  passage  of  a  railroad  track  di- 
fium  as  an  entirety.    The  amount  of  this  rectly  through  lands  near  where  buildings 
award  was  deposited  by  the  railroad  com-  are  already  erected  may  be  considered  by 
pany    with    the    treasurer    of   Doniphan  the  jury  in  estimating  the  compensation 
eounty.     On  a  trial  of  an  appeal  from  this  due  to  the  land-owner.     An  instruction  is 
award  to  the  district  court  of  Doniphan  objectionable  which  tends  to  mislead  the 
county,  it  was  held  that  such  court  did  jury  into  the  belief  that  they  should  take 
not  err  in  permitting  an  inquiry  us  to  the  into  consideration  the  injury  to  the  prop- 
damages  to  the  farm  as  a  whole,  including  erty  for  farming  purposes  only.     Colvill 
that  part  in  Atchison  county,  and  in  ren-  v,  St.  Paul  &  Chicago  R.  R.  Co.,  19  Minn. 
dering  judgment  for  such  damages.  Atchi-  283.     So,  under  the  statutes  of  Indiana^ 
son  &  Nebraska  R.  R.  Co.  v.  Gough,  29  danger  from  fire  should  be  considered  in 
Kan.    94.     The    ii\jnry    should    not    be  the  assessment  of  damages,     Swinney  v, 
limited  to  the  legal  subdivisions  of  land  Ft.  Wayne,  Muncie,  k  Cincinnati  R.  R 
tiaversed  by  the  road,  but  the  injury  to  Co.,  59  Ind.  205  ;  Lafayette,  Muncie,  A 
the  farm  as  a  whole  should  be  considered.  Bloomington  R.  R.  Co.  v.  Murdock,  68 
Hartshorn  v.  Burlington,  Cedar  Rapids,  lud.  137.    But  in  Iowa,  evidence  of  the 
It  Northern  R   R.  Co.,   52   Iowa,    613.  value  of  the  buildings  and  a  grove,  and 
Thus,  the  plaintiff  was  the  owner  of  one  the  increased  hazard  from  fire  by  reason 
hundred  and  twenty  acres  of  land  consist-  of  their  proximity  to  the  track,  is  im» 
ing  of  three  forties  in  line  from  east  to  proper.      The    increased    danger    of   the 
west ;   the  land  was  occupied  and   used  destruction  of  buildings  and  the  like  by 
by  him  as  one  farm,  his  residence  being  fire  is  too  remote  and  contingent  for  legal 
on  the  easterly  forty.     Defendant,  having  inquiry.     Lance  v.  Chicago,  Milwaukee, 
located  its  line  of  railway  across  the  two  &  St  Paul  R.  R.  Co.,  57  Iowa,  636.     If 
westerly  sections,  instituted  proceedings  the  effect  of  constructing  a  railway  through 
for  condemnation.     It  was  held  that  in  a  farm  is  tomake  itmoreinconvonientand 
assessing  the  compensation  to  be  paid  to  expensive  to    cultivate  and  manage  the 
tiie  plaintiff,  he  is  entitled  to  have  the  remaining   land  of  the  owner,   tliis  is  a 
effect  of  the  appropriation  of  the  right  of  proper  element  of  damage  for  the  consider- 
way  across  the  two  westerly  forties  upon  ation  of  the  jury;  and  a  witness  who  is 
the  easterly  forty  considered  and  taken  acquainted  with  the  land  and  knows  the 
into  account,  although  the  petition  for  the  proper  mode  of  cultivating  it  may  give 
appointment  of  commissioners  described  his  opinion  as  to  the  increased  expense  to 
the  two  westerly  forties  only.     Wilmes  v.  the  owner  in  carrying  on  the  farm  arising 
Minneapolis,   &c    R  R   Co.,   29  Minn,  from  the  location  of  the  railway  through 
U%     In  awarding  damages  to  the  owner  it.   Tucker  v.  Massachusetts  Central  R.R 
•f  land  taken  for  a  railroad,  the  exposure  Co.,  118  Mass.  546.     The  value  is  to  be 
of  his  remaining  land  and  buildings  to  fire  assessed  with  reference  to  what  it  is  worth 
from  the  company's  engines  is  a  proper  for  sale  in  view  of  the  use  to  which  it  may 
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of  the  same  tract ;  and  as  important  factors,  the  difficulty  of  commu- 
nication with  the  severed  parts,  and  the  inconvenient  shape  in  which 
the  remaining  land  is  left,  the  cost  of  new  fences  and  suitable  farm 
crossings,^  —  unless  by  statute  the  company  is  bound  to  build  and 
maintain  them,  —  as  well  as  all  other  causes  not  of  a  remote  or  specu- 
lative character  are  to  be  considered.*  Where  the  company  is  by 
law  required  to  build  and  maintain  the  fences,  neither  the  expense 
of  building  or  maintaining  them  should  be  considered,  nor  the  fact 

be  pnt,  and  not  simply  with  reference  to  cial  purposes  to  which  it  may  be  appUed, 

its  pitxLuctiveness  to  the  owner  iu  the  con-  which  would  aifect  the  amount  of  compen- 

dition  in  which  he  has  seen  fit  to  leave  it.  sation  or  damages.     Cincinnati  k  Spring- 

Mississippi  River  Bridge  Co.  r.  Ring,  58  field  R.  R.   Co.   v.    Longworth,  SO  Ohio 

Mo.  491.  St.   108.     Thus  the  owner  is  entitled  to 

^  Atchison  &  Nebraska  R  R.  Co.  v.  have  as  one  item  of  damage  in  all  cases 

Gough,  29  Kan.  94.  the  fair  market  value  of  the  part  actually 

^  St  Louis,  Arkansas  &  Texas  R.  R.  taken.  And  where  a  portion  of  the  tract 
Co.  V.  Anderson,  89  Ark.  167  ;  Galena  k  remains^  if  it  can  be  said  urith  reasonable 
Southern  Wisconsin  R.  R.  Co.  v.  Birbeck,  certainty  tfuU  the  road  properly  constructed 
70  111.  208  ;  Hartshorn  v.  Burlingtou,  and  carefully  operated  will  injure  it,  he  is 
Cedar  Rapids,  &  Northern  R.  R  Co.,  52  also  entitled  to  recover  for  that.  Bat  in-. 
Iowa,  613 ;  Chicago  &  Iowa  R.  R.  Co.  v.  juries  merely  speculative  and  contingent 
Hopkins,  90  III.  316  ;  Bowen  v.  Atlantic,  ujion  the  improper  construction  or  negli- 
ge. R.  R.  Co.,  17  S.  C.  574.  All  special  gent  operation  of  the  road  are  too  remote 
matters  affecting  the  value  of  the  land  aud  uncertain  to  be  considered.  Fremont, 
should  be  considered.  Bowen  v.  Atlantic  Elkhom,  &  Missouri  Valley  R  R.  Co.  v. 
&  French  Broad  Valley  R  R.  Co.,  17  S.  C.  Whalen,  11  Neb.  585.  An  award  embraces 
574.  Where  a  tract  of  five  acres  was  by  the  only  those  damages  which  may  reasonably 
right  of  way  cut  off  from  the  body  of  the  be  anticipated  upon  the  assumption  that 
plaintiff's  farm,  it  was  held  that  the  value  the  line  will  be  built  and  operated  with  due 
of  the  five  acres  might  be  proved,  and  that  care  aud  skill,  and  with  no  unnecessary 
the  jury  might  well  consider  the  value  of  injuiy  to  property  outside  of  the  right  of 
the  component  parts,  which  is  the  differ-  way.  Burlington  k  Missouri  River  R.  R. 
ence  in  value  before  and  after  the  taking.  Co.  r.  Schluntz,  14  Neb.  421.  And  the 
Harrison  v.  Iowa  Midland  R.  R  Co.,  36  jury  should  value  the  property  without 
Iowa,  823 ;  Danville,  Hazleton,  k  Wilkes-  reference  to  the  person  of  the  owner  or 
barre  R  R.  Co.  v.  Gearhart,  81  *  Penn.  the  actual  state  of  his  business.  Pitts- 
St.  266  ;  £ast  Brandy  wine  k  Waynesburg  burgh  &  Lake  Erie  R  R.  Co.  v.  Robinson, 
R  R.  Co.  V.  Runck,  78  Penn.  St.  454.  95  Penn.  St.  426.  In  assessing  the  dam- 
The  ca.sh  value  of  the  property  to  be  taken  ages  to  another  portion  of  a  farm,  aside 
is  the  tnie  measure  of  damages,  and  the  from  the  value  of  the  land  taken  for  a 
cost  of  improvements  upon  the  land  right  of  way,  the  jury  should  consider  the 
should  not  be  considered  unless  they  in  road  as  running  only  through  the  farm, 
fact  increase  its  value  to  the  extent  of  and  not  consider  any  general  benefit  which 
their  cost.  Jacksonville  k  Southeastern  the  road  may  prove  in  making  a  better 
R.  R.  Co.  V.  Walsh,  106  111.  253.  The  market  or  convenience  for  travel;  and  in 
jury  are  to  take  into  consideration  the  some  cases  they  would  be  justified  in  esti- 
real  value  of  the  land  taken,  and  the  mating  the  damages  to  the  farm  the  same 
diminished  value  of  the  remainder,  aud  as  though  the  road  commenced  on  one  side 
may  for  that  purpose  take  into  account  of  it  and  ran  across  to  the  other  side  and 
not  only  the  purposes  to  which  the  land  is  no  further.  St.  Lonis,  Jerseyville,  Ac. 
or  has  been  applied,  bat  any  other  benefi-  R.  R.  Co.  v.  Kirby,  104  III  845. 
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tliat  the  company  has  neglected  to  baild  or  maintain  them,  as  the  land- 
owner has  an  adequate  remedy  for  this  breach  of  duty  on  the  part  of 
the  company.^  So,  too,  it  has  been  held  that  the  expense  of  fencing 
uncleared  or  uncultivated  lands,  should  it  at  any  time  be  cleared  or 
cultivated,  should  not  be  considered,  as  it  is  too  uncertain  and  re- 
mote to  be  estimated.^  The  value  of  growing  crops  destroyed  by  the 
appropriation  of  the  lands  both  inside  and  outside  of  the  location,' 
the  value  of  trees  and  timber  upon  the  land  taken,  the  inconvenience 
and  danger  of  crossing  the  track,  the  danger  to  horses  and  cattle, 
the  liability  of  teams  to  be  frightened  by  passing  trains,  and  the 
increased  danger  from  fire  have  all  been  held  proper  elements  of 
damages.^ 

1  Jones  «.  Chicago,  &c.  R.  R.  Co.,  68  ronndings.  It  cannot  be  enhanced  hj 
IlL  830.  The  inconvenience  of  having  proving  facts  of  a  contingent  and  prospec- 
the  land  temporarily  thrown  open  in  the  tive  character,  snch  as  the  probable  rents 
progress  of  the  construction  of  the  road,  is  that  may  be  derived  from  the  property,  or 
an  element  of  damage.  St.  Louis,  Jersey-  its  special  value  as  a  prospective  monopoly 
TiUe,  &  Springfield  R.  R.  Co.  v.  Kirby,  of  a  roadway  to  the  adjoining  lands  of 
104  IlL  845.  Evidence  of  the  value  of  other  persons.  Powers  v.  Hazelton  k 
trees  standing  on  the  lands  taken,  that  Letonia  R.  R.  Co.,  83  Ohio  St.  429.  In  a 
the  farm  would  be  depreciated  by  reason  proceeding  to  condemn  land  for  a  right  of 
of  the  inconvenience  and  danger  of  cross-  way,  the  jury  allowed  a  lessee  of  the  land 
ing  the  track,  the  danger  to  horses  and  taken,  whose  lease  had  three  years  to  run, 
eattle,  the  liability  of  teams  to  be  fright-  the  amount  of  rent  he  was  to  pay  per  acre 
ened,  the  danger  from  lire,  &c.,  is  admis-  for  the  whole  farm  as  to  the  land  con- 
sible.  Parks  v.  Wisconsin  Central  R.  R.  demned,  while  he  contended  that  for  gar- 
Co.,  88  Wis.  413.  An  instruction  that  dening  it  might  yield  much  more.  There 
the  marketable  value  of  property  is  the  was  no  proof  that  it  would  be  used  for 
amount  for  which  the  property  would  sell  such  purpose,  and  no  other  damages  were 
if  pat  upon  the  open  market  and  sold  in  shown,  and  it  appeared  that  the  lessee  had 
the  manner  in  which  property  is  ordinarily  the  option  of  terminating  the  lease  at  any 
sold  in  the  community  in  which  it  is  situ-  time.  It  was  held  that  the  verdict  would 
ated  is  correct,  and  is  not  necessarily  cal-  not  be  set  aside  as  against  the  evidence,  and 
culated  to  raise  the  inference  that  a  forced  that  future  profits  of  the  land  taken  were 
sale  was  meant  by  the  court  Everett  v.  too  uncertain  to  be  depended  upon  as  a 
Union  Pacific  R.  R.  Co.,  59  la.  243.  measure  of  damages.  Booker  v,  Venice  k 
Upon  the  question  of  the  value  of  the  land  Carondelet  R.  R.  Co.,  101  111.  383. 
in  controversy,  any  purpose  for  which  the  ^  Raleigh  k  Augusta  R.  R.  Co.  «. 
same  is  adapted,  and  which  enters  into  Wicker,  74  N.  C.  220.  Owners  of  wild 
and  affects  its  market  value,  may  be  prop-  land  are  entitled  to  compensation  when 
erly  considered.  Sherman  v.  St.  Paul,  such  land  is  taken  under  the  power  of 
Minneapolis,  &  Manitoba  R.  R.  Co.,  80  eminent  domain.  Wallace  v.  Earlenowef- 
Minn.  227.  A  compensatory,  not  a  specu-  ski,  19  Barb.  (N.  Y.)  118. 
lative  remuneration  is  guaranteed.  The  *  Lance  v.  Chicago,  Milwaukee,  &  St. 
difference  in  the  value  of  the  owner's  Paul  R.  R.  Co.,  57  Iowa,  686. 
property  with  the  appropriation,  and  that  *  Parks  v,  Wisconsin  Central  R.  R.  Co., 
without  it,  is  the  rule  of  compensation.  88  Wis.  418.  But  it  has  been  held  not 
This  difference  must  be  ascertained  with  proper  to  consider  the  extra  care  necea- 
referenoe  to  the  value  of  the  property  in  sary  in  the  use  of  teams  liable  to  be  fright- 
view  of  its  present  character  and   sur-  ened,  because  of  the  proximity  of  the 
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Damages  from  the  diminution  of  the  value  of  adjacent  property 
l^  smoke,  sparks^  cinders,  the  noise  and  rumbling  of  trains,  as  well 
as  the  cracking  of  the  walls  from  the  vibration  caused  by  the  trains, 
may  be  considered  in  determining  the  compensation  to  which  the 
land-owner  is  entitled,  where  there  are  buildings  upon  the  land  oc- 
cupied as  dwellings  or  for  other  purposes.^  So  the  expense  of  re- 
moving buildings  or  other  erections  from  the  land  taken,  which  he 
has  the  right  to  I'emove,^  or  necessary  changes  in  the  land  not  taken, 
or  of  making  erections  thereon  which  are  necessary  to  be  made  to 
put  it  in  a  situation  or  condition  to  be  used  should  be  considered;^ 
but  the  expenses  are  to  be  limited  to  a  sum  reasonably  necessary  for 
the  purpose,  and  not  by  such  expense  as  the  owner  may  see  fit  to 
incur  from  personal  reasons,  or  to  gratify  his  owb  tastea  So  it  has 
been  held  that  where  the  danger  from  fire  to  buildings  outside  the 
location  is  such  as  to  render  it  advisable,  the  owner  is  to  be  allowed 
the  expense  of  removing  them.^  But  he  is  not  entitled  to  be  allowed 
for  the  expense  of  removing  personal  property  from  the  land  taken,* 
nor  can  any  pei'sonal  inconvenience  or  injury  not  connected  with 
the  land  be  considered.® 

Cutting  off  access  from  houses,  mills,  and  other  places  of  business,^ 
the  interruption  of  business  occasioned  by  taking  down  a  part  of  the 
building^  should  be  considered ;  and  where  the  statute  provides  for 
compensation  for  "  all  damages  "  that  may  be  occasioned  by  the  tak- 

ndlroad.      Atchison,   Ac.   R  R.   Co.   v.  (N.  Y.)  95 ;  St.  Lcnus,  &c.  R.  R.  Co.  ». 

Lyon,  24  Ran.  745.  Mallett,  59  111.  235 ;  Price  v.  MUwankee^ 

1  Jefferson ville,  &c.  R.  R.  Co.  v.  Es-  &c.  R.  R.  Co.,  27  Wis.  98  ;  Chaae  v. 
terlee,  13  Bash  (Ky.),  667  ;  Union  R.  R.,  Worcester,  108  Mass.  60  ;  Com.  v.  Bos- 
fee.  Co  V,  Moore,  80  Ind.  458.  At  a  ton,  &c.  R.  R.  Co.,  8  Cush.  (Maas.)  25; 
oommissioners'  hearing  to  appraise  dam-  Baell  v.  Worcester,  119  Mass.  872. 
ages  to  an  abutter  for  occnpation  by  a  ^  Oregon  R  R.  Co.  «.  Barlow,  3  Ore- 
railroad  company  of  a  portion  of  a  street  gon,  311. 

for  two  additional  tracks,   evidence  that  ^  Central  Pacific  R.  R.  Co.  v,  Pearaoa, 

the  jarring  of  the  walls  by  heavy  trains  35  Cal.  247. 

would  require  repairs  costing  f  1,000  per  *  Bird  v.  Great  Eastern  Ry.  Oa,  34  L. 

fear,  and  that  the  portion  of  the  lot  not  J.  C.   P.    366 ;   Rickett  v.    Metropolitan 

taken  was  depreciated  by  the  noise,  smoke,  Ry.  Co.,  34  L.  J.  Q.  B.  257. 

and  increased  danger,  was  held  to  Be  ad-  ^  West  Penn.    R.  R.  Co.  v.  Hill,  56 

missible,  and  the  rejection  of  such  evi-  Penn.  St.  460 ;  East  k  West  India  Docks 

denoe  is  a  ground  for  setting  aside  the  Ry.  Co.  v.  Gattke,  3  Mac   A  G.  155 ; 

commissioners*    award.      He    New    York  Chamberlain  v.  West  End  Ry.  Co.,  31  L. 

Centra],  &c.  R.  R.  Co.,  15  Hun  (N.  T.),  J.  Q.  B.  201.     But  see  Riekotts  v.  Metro- 

63.  politan  Ry.  Co.,  L.  R.  2  H.  L.  175,  where 

^  Chicago,  &c.  R.  R.  Co.  v,  Carey,  90  a  street  is  only  temporarily  ohstmcted. 

111.  514.  8  Patterson  v.  Boston,  23  Piek.  (Maas.) 

s  Estabrook  v,  Erie  R.  R.  Co.,  51  Barb.  436. 
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ing  of  the  Iand>  the  assessment  should  emhrace  inconveniences  from 
excavations,  endangering  buildings  or  adjacent  land,  embankments 
in,  or  obstruction  of  streets,  obstructing  light,  air,  or  otherwise  im- 
pairing the  value  of  the  premises  for  the  purposes  of  residence  or 
business,  and  many  other  elements  which  properly  come  under  the 
head  of  consequential  damages.^  And  where  the  statute  provides  for 
damages  to  "  those  who  may  be  injured,'*  or  *'  damaged  thereby,"  all 
injuries  for  which  an  action  would  lie  at  common  law  should  be 
considered ;  and  a  person  so  injured,  whether  any  part  of  his  estate 
is  taken  or  not,  is  entitled  to  compensation  for  such  injuries;  but 
sach  damages  need  not  be  paid  in  advance.^  Disadvantages  which 
impair  the  value  of  the  property  remaining  are  elements  of  damage, 
such  as  the  inconvenience  from  the  noise  of  whistles,  the  ringing  of 
bells,  the  noise  of  the  trains,^  the  inconvenience  of  opening  gates  and 
bars,*  and  any  and  every  cause  which  directly  deteriomtes  the  value 
of  the  remaining  estate.^    But  these  are  only  elements  to  be  con- 

1  Bradley  v.  New  York  A  N.  H.  R.  R.  Co.,  59  III  278  ;  St.  Louis,  Ac  R  R  Co. 

Co.,  21  Conn.  294.  v,  Teters,  68  III.  144.     luconvenience  from 

«  Columbia  Bridge  Co.  v.    Geisse,  85  new  fences  or  ditchea,  —  Whitewater,  &c 

N.  J.  L.  558  ;  Koch  v,  Willlamsport,  &c.  R.  R.  Co.  v,  McClure,  29    Ind.    586,  — 

R.  R.   Co.,  65  Pcnn.  St.  288  ;  Spaugler's  and  evidence  of  all  matters  bearing  upon 

Appeal,  64  id.  887  ;  Stetson  v.  Chicago,  the  question  of   damages  is  admissible, 

Ac.   R.R.  Co.,  75  III.   74;  Patterson  o.  —Danville,  Hazleton,  &c  R  R  Co.  «. 

Chicago,  kc.  R.  R.  Co.,  75  HI.  588  ;  Hut-  Gearhart,  81*  Penn.  St.  266,  — as  of  cut* 

ton  V.  London,  &c.  Ry.  Co.,  18  L.  J.  Oh.  made  in  the  land,  —  Atchison,  &c.  R  R 

5*5.  Co.  V,  Blackshire,  10  Kan.  477,  —the  fact 

'  White  V.  Charlotte  R.  R  Co.,  6  Rich,  that  the  road  passes  through  a  ledge  of 

(a   C.)  47  ;    Bani^or,  Ac.  R.  R  Co.  ».  rocks  near  by,   which  will    have  to  be 

McComb,  60  Me;  290.  blasted,  —  Sabin  v.  Vt  Central  R.  R.  Co., 

<  Minnesota,  &c.  R.  R.  Co.  v,  Doran,  25  Vt.  868,  —  or  that  a  stream  is  to  be  di- 

17  Minn.  188.     The  damages  in  an  action  verted  from  the  lands,  or  a  mill-race  will 

for  iiguries  to  property  by  reason  of  the  be  destroyed.     Baltipiore  &  Potomac  R  R 

constniction  of  a  railway  in  the  street  ad-  Co.  v,  Magruder,  34  Mti.   79  ;  Beaver  v, 

jacent  thereto,  is  the  difference  between  Western  Maiyland  R.  R.    Co.,   cited  84 

the  rental  value  of  the  property  as  the  road  Md.  79.     If  growing  crops  are  damaged, 

is  constnicted  and  what  it  would  be  if  it  their  value  may  be  proved  as  an  element 

had  been  properly  constructed.    O'Connor  of  damage,   and  also  the  increased  risk 

V,  St.  Louis,  Ac.  R-  R.  Co.,  56  Iowa,  735.  from  fire.     Lance  v.  Chicago,  &c.   R  R 

Where  there  are  other  railways  running  Co.,  57  Iowa,  636.     If  the  construction  of 

through  the  farm  near  the  one  from  which  a  railroad  lessens  the  value  of  adjoining 

damages  are   claimed  for  the  taking  of  land  of  the  land-owner  by  preventing  the 

land,  thia  cireumstance  is  to  be  taken  into  flow  of  surface   water  thereon,  this  cir- 

aocooBt  in  estimating  the  damages  result-  cumstance    is    an    element    of    damage, 

ing  from  the  additional  burden  upon  the  Pflegar  v.  Hastings,  &c.   R  R.   Co.,   28 

estate.      Union  R.  R.   Transfer  &  Stock  Minn.  510.     The  inquiry  as  to  damages 

Yard  Co.  v.  Moore,  80  Ind.  458.  should  be  confined  to  the  tract  of  land  de- 

»  Curtis  V.  St.  Paul.  &c.  R.  R  Co.,  20  scribed  in  the  petition,  in  the  absence  of  a 

Minn.  28  ;  Wilson  v.  Rockford,  &c.  R.  R.  cross-hUl  by  the  defendant  showing  that 
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sidered  iu  determining  what  the  market  value  of  the  laud  remaining 
is,  and  the  difference  between  its  market  value,  and  the  market 

he  0WD8  contiguous  lands  which  wiU  be  that  the  sinking  of  the  ground  had  been 
damaged.  Jones  v.  Chicago  &  Iowa  R.  R.  caused  by  the  ernction  of  the  new  build- 
Co.,  63  III.  380.  The  true  measure  of  ing  upon  It,  and  that  the  lands  of  the 
oompeosation  for  land  not  taken  by  a  rail-  claimant  had  not  been  injuriously  affected 
way  for  a  right  of  way  is  the  difference  by  the  works  of  the  company.  It  was 
between  what  the  whole  property  would  held  that  the  jury  had  exceeded  their 
have  sold  for  unaffected  by  the  railroad  jurisdiction.  Horrocks  v.  Metropolitan 
and  what  it  would  sell  for  as  affected  by  it,  Ry.  Co.,  4  B.  &  S.  816.  In  a  proceeding 
if  it  would  sell  for  less.  The  damages  upon  appeal  to  recover  damages  for  the 
must  be  for  an  actual  diminution  of  the  right  of  way  appropriated  to  the  use  of  a 
market  yalue  of  the  land,  and  not  specula-  railroad  company,  the  owner  of  the  land 
tive.  Page  v.  Chicago,  Milwaukee,  &  St.  filed  a  petition  setting  forth  the  claim,  but 
Paul  R.  R.  Co.,  70  111.  324  ;  Eberhart  v,  made  therein  no  reference  to  the  construe- 
St.  Paul,  &c.  R.  R.  Co.,  id.  347.  The  tion  of  any  crossings  or  bridges,  and  no 
fact  that  by  the  construction  of  a  railroad  sufficient  evidence  was  offered  showing 
through  a  farm,  a  part  of  it  is  cut  off  any  necessity  for  the  land-owner  to  build 
should  be  taken  into  consideration  in  as-  a  bridge  for  a  farm  crossing.  It  was  held 
sessment  of  the  damages.  Peoria,  Atlanta,  that  a  finding  of  $85  for  a  bridge  as  an 
&  Decatur  R.  R.  Co.  v.  Sawyer,  71  111.  element  of  damage  could  not  be  sustained. 
361.  In  the  case  of  damage  to  a  party  Atchison  &  Defiver  B.  R.  Co.  v.  Lyon,  24 
whose  lands  are  not  entered  upon,  but  are  Kan.  746.  Danger  to  teams  and  persons 
injuriously  affected  by  the  exercise  of  the  is  too  uncertain  an  element  of  damage  to 
powers  of  a  railway  company  upon  its  own'  be  considered.  McReynolds  v.  Baltimore 
lands,  or  upon  the  lands  of  another  party,  k  Ohio  R.  R.  Co.,  106  III  162 ;  Atchison 
and  for  which  damage  compensation  is  re-  k  Denver  R.  R.  Co.  v.  Lyon,  24  Kan. 
quired  to  be  made  by  §  6  of  the  Railway  745.  But  see  Parks  v.  Wisconsin  Central 
Clauses  Consolidation  Act  (8  Vict.  c.  20),  R.  R.  Co.,  S3  Wis.  418.  Depreciation  in 
it  is  not  unlawful  for  the  company  to  erect  the  value  of  land,  occasioned  by  the  con- 
the  works  which  occasion  the  damsge  be-  struction  of  a  railroad,  is  not  in  any  legal 
fore  the  amount  of  compensation  for  the  sense  a  consequential  damage.  Turner  v, 
same  is  ascertained,  paid,  or  deposited.  R.  R.  Co.,  8  Phila.  (Penn.)  485.  The 
Hutton  V.  London  &  South- Western  Ry.  law  requires  that  for  all  the  property 
Co.,  7  Hare,  259.  Where  a  tract  of  land  taken  by  a  railway  company  for  its  use,  or 
consists  of  several  parcels  aU  connected  damaged  by  it,  just  compensation  must  be 
and  constituting  one  body,  the  jury,  in  made  to  the  owners.  If  a  building  stands 
estimating  the  damages  sustained  by  the  in  the  way  of  a  road,  which  it  is  necessaiy 
owner  by  reason  of  the  condemnation  of  a  to  destroy,  its  value  must  be  paid  by  the 
right  of  way  for  a  railroad  across  the  tract,  corporation,  and  the  jury  in  estimating  its 
should  consider  the  injury  to  the  whole,  value  wiU  take  into  consideration,  not  the 
and  not  simply  the  injury  to  the  parcels  value  of  the  materials  composing  the 
touched  by  the  road.  Wyandotte,  Kansas  building,  but  the  value  of  the  building  as 
City,  &  Northwestern  R.  R.  Co.  v.  Waldo,  such.  Should  any  of  the  tUbru  remaining 
70  Mo.  629.  The  leaseholder  of  a  house,  on  its  removal  or  destruction  be  appropri- 
with  a  forecourt  abutting  on  a  road,  con-  ated  by  the  owner  of  the  land,  to  the  ex- 
structed  a  building  on  the  forecourt,  sub-  tent  of  its  value  will  the  claim  of  the 
sequently  to  which  a  railway  company  owner  be  less.  Lafayette,  &c.  R.  R.  Co. 
made  a  trench  in  the  road  for  the  purpose  v.  Winslow,  66  111.  219.  Under  statutes 
of  constructing  its  railway,  in  consequence  giving  damages  for  lands  injuriously  af- 
of  which  the  building  was  deprived  of  its  fected,  damages  should  be  assessed  for  con- 
lateral  support  from  the  adjacent  land.  A  sequential  injuries.  Thus,  a  land-owner, 
claim  having  been  made  for  compensa-  whose  property  was  not  taken,  used,  or 
tion,  a  jury  was  summoned,  who  found  directly  interfered  with  by  the  ndlway 
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valae  of  the  whole  lot  before  the  railway  was  constructed,  is  the 
amount  of  damage  to  which  the  land-owner  is  entitled.^ 

An  appraisement  of  lands  taken  by  an  incorporated  company  of 
any  kind  should  include  prospective  damages  resulting  naturally 
and  directly  from  the  works  of  the  company  for  all  future  time;^  and 
railroad  commissioners,  and  the  jury  on  appeal,  when  appraising  the 
damages,  should  take  into  consideration  and  appraise  all  which  are 
diiiect  and  consequential,  present  and  prospective,  certain  and  con- 
tingent, which  may  be  judged  by  them  fairly  to  result  to  the  land- 
owner from  the  construction  of  a  railroad  in  a  suitable  and  prudent 
manner.  But  for  all  such  damages  as  result  from  an  improper  and 
unsuitable  construction,  the  corporation  must  remain  liable  ;^  and  all 

company,  gaye  the  company  notice  of  his  to  the  breweiy  lot  and  be  as  valuable 
claim  for  compensation  by  reason  of  his  thereto  as  before,  the  measure  of  recovery 
property  being  "  injuriously  affected  "  by  should  be  the  expense  of  removal  and  the 
the  execution  of  the  works,  whereby  his  value  of  the  time  lost  in  effecting  it.  Han- 
goods  were  damaged  by  the  dust  and  dirt,  nibal  Bridge  Co.  v,  Schaubacher,  57  Mo. 
and  customers  were  prevented  from  com-  582. 

ing  to  his  shop,  and  required  the  company  i  Henderson  v,  N.  Y.  Central  R.  R, 
either  to  give  a  written  agi*eement  for  Co.,  78  N.  Y.  423  ;  Baltimore,  &c.  R.  R. 
payment  of  the  amount  claimed,  or  to  Co.  v.  Lansing,  52  Ind.  229  ;  Hoffer  v, 
issue  a  precept  to  the  sheriff  to  summon  a  Penn.  Canal  Co.,  87  Penn.  St.  221  ; 
jury  for  settling  the  compensation.  The  Powers  v.  Hazleton,  &c.  R.  R.  Co.,  83 
company  filed  a  biU  against  the  land-  Ohio  St.  429  ;  Harrison  v.  Young,  9  Ga. 
owner,  alleging  that  the  property  in  ques-  359  ;  Scott  r.  St.  Paul,  &c  B.  R.  Co.,  21 
tion  was  not  **  injuriously  affected "  Minn.  323.  Where  a  railway  is  wrong- 
within  the  meaning  of  said  section,  and  fully  constructed  upon  lands,  and  not 
praying  an  injunction  to  prevent  the  de-  abandoned  to  the  land-owner,  it  cannot 
fendant  from  proceeding  on  his  notice,  be  treated  as  a  part  of  the  realty  for  the 
WiORAX,  y.  C,  granted  the  injunction  purpose  of  increasing  the  land  damages 
on  the  authority  of  The  London  and  North  upon  subsequent  proceedings  to  condemn 
Western  By.  Company  v.  Smith,  1  McN.  the  land.  Toledo,  Ann  Arbor,  &c.  R.  R. 
ft  G.  216.  It  was  held,  dissolving  the  in-  Co.  v,  Dunlap,  47  Mich.  456.  See  also 
junction,  that  the  right  to  compensation  Justice  v,  Nesquehoning  Valley  R  R.  Co., 
was  not  confined  to  damage  sustained  by  87  Penn.  St.  28.  And  no  deduction  should 
persons  whose  lands  are  taken,  used,  or  be  made  for  the  value  of  the  rails,  ties, 
directly  interfered  with,  but  extended  to  &c.,  unless  they  increase  the  value  of  the 
consequential  damage  ;  that  the  proper  land.  Schroeder  v,  DeGraff,  28  Minn.  290. 
jurisdiction  to  decide  the  question  of  It  is  erroneous  to  charge  a  jury  **  to  con- 
damage  and  the  qiuintum  was  the  sher-  sider  what  the  value  of  the  farm  would  be 
iff's  jury,  and  that  there  was  no  equity  if  the  railroad  was  not  on  it,  but  if  it  was 
for  this  court  to  interfere.  East  &  West  in  the  immediate  neighborhood."  Morin 
India  Docks  Ry.  Co.  v.  Gattke,  15  Jur.  r.  St.  Paul,  Minneapolis,  &c.  R.  R.  Co., 
261.  Consequential  damages  should  be  .SO  Minn.  100.  A  railway  company  has 
considered  where  they  are  the  direct  and  no  right  to  cut  ice  from  its  right  of  way. 
immediate  result  of  the  taking.  Thus,  The  ice  belongs  to  the  owner  of  the  fee. 
where  a  malt-house  was  destroyed,  it  was  Julien  v.  Woodsmall,  82  Ind.  568. 
held  that  its  effect  upon  the  business  with  «  Trenton  Water  Power  Co.  v.  Cham- 
which  it  was  connected  should  be  con-  hers,  2  Beasl.  199. 
ladered,  bat  that  if  it  could  be  removed  *  Dearborn  v,  Boston  &  Montreal  B.  & 
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the  land  appropriated^  as  well  as  all  improvements  destroyed,  de- 
ducting therefrom  the  benefits  and  advantages  derived  from  the  road, 
and  the  additional  value  given  by  it  to  the  property,  should  be  al- 
lowed.^ The  market  value  of  land  taken  should  be  the  measure  of 
the  damages,  to  which  should  be  added  all  actual  damages  which  mvjA 
be  produced  by  the  manner  in  which  the  road  passes  through  the 
property,  and  affeds  the  improvew^ents.  Contingent  future  disadvan- 
tages, though  they  may  be  set  oiT  against  advantages,  should  not  be 
taken  into  consideration  as  an  element  of  damages.^  In  general, 
appraisers  are  not  to  allow  speculative,  or  consequential  damages, 
but  are  confined  to  an  estimate  of  the  value  of  the  land  taken.' 

If  the  construction  of  the  road  will  operate  to  drain  springs  or 
wells  upon  the  owner's  land,  this  is  a  matter  to  be  considered.^ 
The  value  of  timber  upon  the  land  taken  may  be  given,  but  the  es- 
timate should  not  include  timber  upon  adjacent  land,  cut  down  and 
destroyed  by  the  company.*  Kor  does  this  principle  carry  with  it 
an  exemption  from  liability  for  diverting  a  stream  of  water  from  its 
natural  course,  to  the  injury  of  a  neighboring  proprietor,  —  especially 
where  such  damage  is  occasioned  by  a  negligent  construction  of  the 
road;^  and  consequential  damages  may  be  claimed  and  assessed 
against  a  corporation  if  their  organic  law  requires  it.  Thus,  where 
it  was  provided  in  the  charter  of  a  bridge  company  that  referees 
should  assess  the  damages,  "  if  any,"  which  the  owner  of  a  contig- 
uous feny  should  sustain  by  the  erection  of  the  bridge,  it  was  held 

Co.,  24  N.  H.  179;  Van  Schoick  v.  Del.  &  *  Peoria  &  R.  I.  R  R.  Co.  v.  Bryant, 

Raritan  Canal  Co.,  20  N.  J.  L.  249.  67  111.  47S.    And  it  will  be  presumed  that 

^  Plank-Road  Co.  v.  Thomas,  20  Penn.  snch  damages  were  considered.    Thus,  the 

St.  91.  plaintiff's  bnildings  were  supplied  with 

'  Searle  v.  Lackawanna  &  Bloomsbni^h  water  from  a  permanent  spring.    After  an 

R.  R.  Co.,  83  Penn.  St.  57.  excavation  had  been  made  on  his  land  for 

'  Meacham  v.  Fitchburg  R.  R.  Co.,  4  the  purposes  of  a  railroad,  water  appeared 

Cnsh.  (Mass.)  291;  Upton  v.  South  Read-  in  the  excavation,  about  fifteen  ft^t  below 

ing  Branch  R.  R.   Co.,  8  Cush.  (Mass.)  the  surface  of  the  ground,  and  the  spring 

600;  Greenville  &  C.  R.  R.  Co.  v,  Pkrtlow,  disappeared.     Damages  were  assessed  to 

5  Rich.  (S.  C.)  528  ;  White  v.  Charlottes-  him  before  the  excavation  was  made.     It 

ville  &  S.  C.  R.  R.  Co.,  6  Rich.  47;  A.  &  was  held  that  the  injury  to  the  spring  must 

S.  R.  R.  Co.  V.  Carpenter,  14  111.   190;  be  presumed  to  have  been  considered  by 

Symonds  v.  City  of  Cincinnati,  14  Ohio,  the  commissioners,  and  that  an  action  to 

147;  Brown  v.  Cincinnati,  14  id.  541;  Mc-  recover  damages  therefor  could  not  be  sos- 

Intire  V,  State,  5  Blackf.  (Ind. )  384;  State  tained.     Aldrich  v.  Cheshire  R.  R.  Ga,  81 

V.  Digby,  5  id.  548;  James  River  &  Eana-  N.  H.  859. 

wha  Co.  V.  Turner,  9  Leigh  (Va.)*  818;  ^  Oregon  ft  California  R  R.  Co.  ik 

Schuylkill  Co.  v.  Thobnm,  7  S.   &  R.  Barlow,  8  Oreg.  811. 

(Penn.)  411 ;  Henry  v.  Pittsbuigh  &  AUe-  *  Hatch  «.  Vermont  Central  R.  B.  Co., 

ghany  Bridge  Co.,  8  W.  ft  8.  (Penn.)  85.  "25  Tt  49. 
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that  the  words  of  the  act  lequired  the  payment  of  damages  for  all 

injarioas  consequences,  proximate  and  remote,  to  the  owner  of  the 
ferry.^    So  consequential  damages  to  existing  works  by  the  erection 

>  Back  waiter  V.  Black  Rock  Bridge  Co.,  to  constrnct  any  public  work  carries  with 
38  Penn.  St.  281.  lu  Carman  v,  Steuben-  it  an  authority  to  use  the  appropriate 
Tille,  &c.  R.  R.  Co.,  4  Ohio  St  399,  it  is  means.  An  authority  to  make  a  railway 
held  that  throwing  fragments  of  rock,  by  is  an  anthority  to  reduce  the  line  of  the 
blasting,  upon  the  land  of  adjoining  pro-  road  to  a  leyel,  and  for  that  purpose  to 
prietors  is  an  actionable  injury ;  and  as  in  make  culs,  as  well  through  ledges  of  rock 
this  case  it  was  done  by  the  contractor  in  as  through  banks  of  earth.  In  a  remote 
the  performance  of  his  contract,  in  the  and  detached  place,  where  due  precantion 
manner  stipulated,  the  company  were  held  can  be  taken  to  prevent  danger  to  persons, 
liable.  The  result  of  the  cases  seems  to  be,  blasting  by  gunpowder  is  a  reasonable  and 
that  where  the  damage  done,  by  blasting  appropriate  mode  of  executing  such  a  work, 
rocks,  or  in  any  similar  mode,  in  the  course  and,  if  due  precautions  are  taken  to  prevent 
of  the  construction  of  a  railway,  is  done  to  unnecessary  damage,  is  a  justifiable  mode, 
land  a  portion  of  which  is  taken  by  the  It  follows  that  the;  necessary  damage  oo- 
company  under  compulsory  powers,  the  casioned  thereby  to  a  dwelling-house  or 
damage  will  not  lay  the  foundation  of  an  other  building,  which  cannot  be  removed 
action,  in  any  form,  as  it  should  be  taken  out  of  the  way  of  such  danger,  is  one  of 
into  account  in  estimating  the  compensa-  the  natural  and  unavoidable  consequences 
tion  to  the  land-owner  for  the  portion  of  of  executing  the  work,  and  within  the  pro- 
land  taken.  Brown  v,  Prov.  &  Bristol  visions  of  the  statute.  Of  course,  this 
K.  R.  Co.,  5  Gray  (Mass.),  35.  And  if  not  reasoning  will  not  apply  to  damages  occa- 
included  in  the  appraisal,  it  is  nevertheless  sioned  by  carelessness  or  negligence  in  ex- 
harred.  Dodge  v.  County  Comm'rs,  8  ecuting  such  a  work.  Such  careless  or 
Met.  (Mass.)  380;  Dearborn  v.  Boston,  &c.  negligent  act  would  be  a  tort,  for  which  an 
R.  R.  Co.,  24  N.  H.  179  ;  Whitehouse  v,  action  at  law  would  lie  against  him  who 
^Androscoggin  R.  R.  Co.,  52  Me.  208  ;  commits,  or  him  who  commands  it.  But 
Sabin  V.  Vt  Central  R.  R.  Co.,  25  Vt.  863.  where  all  due  precautions  are  taken,  and 
Sui  if  the  damctge  is  done  to  land  no  part  damage  is  still  necessarily  done  to  fixed 
of  which  is  taken,  and  where  no  land  of  the  property,  it  is  alike  within  the  letter  and 
same  owner  is  taken,  it  n^ay  be  recovered,  the  equity  of  the  statute,  and  the  county 
under  the  statute,  if  provision  is  made  for  commissioners  have  authority  to  assess  the 
giving  compensation  for  consequential  dam*  damages.  This  court  are  therefore  of  opin- 
age,  or  where  lands  are  *' injuriously  af-  ion  that  an  alternative  writ  of  mandamvs 
fected."  But  if  the  statute  contain  no  be  awarded  to  the  county  commissioners, 
cuch  provision,  the  only  remedy  will  be  by  to  assess  the  petitioners'  damages,  or  return 
a  general  action.  And  in  this  view  many  their  reasons  for  not  doing  so."  See  also 
of  the  cases  cited  above  seem  to  assume,  Pottstown  Gas  Co.  v.  Murphy,  39  Penn. 
that  blasting  rocks,  by  an  ordinary  pro-  St.  257  ;  Whitehouse  v.  Androscoggin 
prietor  of  land,  is  a  nuisance  to  adjoining  R.  R  Co.,  amte.  In  the  latter  case  it  was 
proprietors  if  so  conducted  as  to  do  them  held  that  the  damage  resulting  to  the  land- 
serious  damage.  Carman  v.  Steuben ville,  owner,  for  not  removing  the  stone  thrown 
&c.  R.  B.  Co.,  ante.  But  if  a  railway  is  upon  land  adjoining  that  taken,  could  not 
not  liable  for  necessary  consequential  dam-  be  taken  into  account  in  estimating  dam- 
age, unless  the  statute  gives  a  remedy,  it  ages,  since  it  was  presumable  the  company 
may  be  questioned  how  far  a  recovery  could  would  remove  them  in  proper  time,  accord- 
be  maintained,  in  a  general  action  for  dam-  ing  to  their  duty  ;  and,  if  they  did  not^ 
age  done  by  blasting  rocks,  as  that  is  con-  the  remedy  would  be  by  special  action, 
fessedly  within  the  range  of  their  powers.  Damages  for  the  use  of  adjoining  land  at 
Shaw,  C.  J.,  in  Dodge  V.  County  Comm'rs,  a  cart-way  may  be  recovered  where  six 
8  Met  (Mass.)  380,  says:  "An  authority  rods  were  allowed  to  be  taken  by  tha  oom- 
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of  new  ones  are  required  to  be  compensated,  and  the  period  for  esti- 
mation is  limited  to  the  yearly  value  of  the  works  antecedent  to  the 

pany  throughout  the  line  of  the  road,  missioners  appointed  to  designate  the  route 
which  would  give  ample  space  for  cart-  of  the  canal,  with  all  the  works  connected 
ways  upon  the  land  taken.    Sabin  v.  Vt.  therewith,  and  to  appraise  damages,  the 
Central  R.  R.  Co.,  25  Vt  368.    But  it  was  waste  water,  after  flowing  over  the  land  of 
held,  in  a  Pennsylvania  case,   that  the  adjoining  proprietors,  flowed  upon  the  land, 
company  were  not  liable  for  entering  upon  of  the  plaintiff,  and  thereby  greatly  injured 
the  adjoining  lands,  and  occupying  the  it,  it  was  held  that  he  was  entitled  to  re- 
same  with  temporary  dwellings,  stables,  cover  damages.     Hooker  v.  New  Haven, 
and  blacksmith  shops,  provided  no  more  &c.  K.R.Co.,  14  Conn.  146.    But  in  such 
was  taken  than  was  necessary  for  that  pur-  case,  the  owner  of  property  overflowed  by 
pose.    Lauderbrun  v.  Duffy,  2  Penn.  St  water,  through  the  defective  constniction 
898.    But  it  is  questionable  whether  this  of  a  railway,  is  bound  to  use  reasonable 
case  can  be  maintained  as  a  general  rule,  care,  skill,  and  diligence,  adapted  to  the 
Bqt  if  a  party  is  entitled  to  compensation  occasion,  to  arrest  the  ii\jury,  and  if  he  do 
for  injuries  of  this  kind,  as  where  his  lands  not,  notwithstanding  the  first  fault  was  on 
acUolning  the  railway,  and  no  part  of  which  the  part  of  the  company,  he  must  be  re- 
is  taken,  are  injuriously  affected,  as  by  garded  zs  himself  the  cause  of  all  damage, 
blasting  rocks,  his  only  remedy  is  under  which  he  might  have  prevented  by  the  use 
the  statute.     Dodge  v.  County  Gomm*rs,  S  of  such  care,  diligence,  and  skill.    Chase 
Met  (Mass.)  880.    So  the  appraisal  of  v.  N.  Y.  Central  R.  R.  Co.,   24  Barb, 
damages  is  a  bar  to  claims  for  iiguries  by  (N.  Y.)  278.     The  same  rule  was  adopted 
fire,  from  the  engines  obstructing  access  to  by  a  special  referee,  in  Lemmex  v.  V t 
buildings,  exposing  persons  or  cattle  to  Central  R.  R.  Co.,  in  regard  to  damage  to 
injury,  and  many  such  risks.    Phila.  &  wool,  by  being  exposed  to  rain  at  one  of 
Beading  R.  R.  Co.  v,  Yeiser,  8  Penn.  St.  the  company's  stations  through  the  fault 
866 ;  Aldrich  v.  Cheshire  R.  R.  Co.,  21  of  the  agents  of  the  company,  where  the 
N.  H.  859;  Mason  v.  Kennebec,  kc.  R.  R.  owner  did  not  remove  it  as  soon  after  he 
Co.,  31  Me.  216;  Fumissv.  Hudson  River  obtained  knowledge  of  its  condition,   or 
R.  R.  Co.,  5  Sand.  (N.  Y.)  551;  Huyett  take  as  effective  measures  to  arrest  the  in- 
V.  Phil.  &  Bead.  B.  B.  Co.,  28  Penn.  St  jury,  as  he  reasonably  should  have  done. 
878 ;  Lafayette  Plank-Road  Co.  v.  New  It  was  held  the  company  were  only  liable 
Albany,  &c.  R.  R.  Co.,  18  Ind.  90.    And  for  such  damage  as  necessarily  resulted 
it  will  make  no  difference,  that  the  dam-  from  their  own  fault,  and  beyond  that  the 
ages  were  not  known  to  the  appraisers,  or  plaintiff  must  be  regarded  as  the  cause  of 
capable  of  anticipation  at  the  time  of  as-  his  own  loss.     The  assessment  of  compen- 
sessing  land  damages.    Aldrich  v,  Cheshire  sation  for  land  taken  for  a  railway  covers 
R.  B.  Co.,   ante.     But  see  Lawrence  «.  all  damages,  whether  foreseen  or  not,  and 
Great  Northern  By.  Co.,  16  Q.  B.  643.  whether  actually  estimated  or  not,  which 
As  where  a  spring  of  water  is  cut  off  by  an  result  from  the  proper  construction  of  the 
excavation  for  the  bed  of  a  railway  fifteen  road.     But  the  company  are  liable  to  an 
feet  below  the  surface,  from  which  the  action  for  damages  resulting  to  any  one 
plaintiff's  buildings  had  been  supplied  with  from  the  defective  construction  of  their 
water.      So,   also,   where  the   company's  road.     In  the  present  case  the  plaintiff's 
works  cut  off  a  spring  of  water,   below  meadows  were  injured  in  consequence  of 
high-water  mark,  on  a  navigable  river,  it  the  insufficient  culverts  in  the  defendant's 
was  held  the  riparian  owner  was  entitled  road,  there  being  no  impediment  to  the 
to  claim  damages  of  them  on  that  account,  construction   of   proper   ones.      Suitable 
in  a  proceeding  under  the  statute.    Lehigh  bridges  and  culverts  to  convey  the  water 
Valley  R  B.  Co.  v.  Trone,  28  Penn.  St  across  the  railway,  at  or  near  the  places 
206.     But  where,  in  the  construction  of  a  where  it  naturally  flows,  are  necessary  to 
canal,  with  waste  weirs,  erected  by  direc-  the  proper  construction  of  the  road,  except 
tion,  and  under  the  inspection  of  the  com-  where  they  cannot  be  made,  or  where  the 
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passing  of  the  act^  The  damages  should  be  estimated  by  taking 
the  marketable  value  of  the  premises  affectied  by  the  improvement, 
before  the  company  enter,  and  from  that  deducting  their  value, 
under  all  the  circumstances  of  the  case,  after  the  improvement  is 
completed.* 

The  commissioners  are  to  determine  the  compensation  to  be  made 
to  the  owner  for  the  land  "  proposed  to  be  taken,"  and  "  appraised  by 
them,"  and  not  the  damages  that  will  be  occasioned  by  the  construa- 
tion  and  operation  of  the  company's  works  over  his  premises.  JV 
true  and  only  inquiry  is,  what  is  the  whole  property  affected  worth  now 
in  the  market,  and  what  vnll  it  be  worth  after  the  improvement  is 

ezpeDse  of  making  them  is  greatly  dispro-  as  an  answer  to  a  claim  for  damages  or 
portionate  to  the  interests  to  be  preserved  account  of  the  prospective  obstruction  of 
by  them.  Johnson  v.  At.  &  St.  Law.  the  water,  and  setting  it  back  upon  tha 
R.  R.  Co.,  35  N.  H.  569.  But  the  occa-  land  at  that  point  by  the  embankment, 
sional  flow  of  land  by  water  caused  by  But  it  should  be  shown  that  such  culvert 
public  works  is  to  be  estimated  as  part  of  is  absolutely  indispensable,  before  any  de- 
the  damages  under  the  English  statute,  duction  can  be  made  on  that  account.,  on- 
Ware  V.  Regent's  Canal  Co.,  8  De  G.  &  J.  less  the  company  are  in  some  legal  way 
212.  And  where  the  appraisal  of  land  bound  to  make  it.  The  company  are  not 
damages  is  reduced  below  what  it  other-  estopped  from  proving  this  necessity  be- 
wise  would  have  been,  by  the  represents-  cause  the  plat  of  the  location  of  the  road 
tions  of  the  agents  of  the  company  that  does  not  indicate  a  culvert  at  that  point. 
the  rood  would  be  constructed  in  a  parti-  Nason  v,  Woonsocket  Union  R.  R.  Co.,  4 
cular  maimer,  made  at  the  time  of  the  ap-  R.  I.  877.  But  where  no  part  of  the 
praisal  to  the  commissioners,  and  which  plaintiff's  land  is  taken,  and  the  statute 
representations  are  not  fulfilled  in  the  gives  all  parties  suffering  damage  by  the 
actual  construction  of  the  road,  whereby  construction  of  mlways  the  right  to  re- 
the  plaintiff  sustained  serious  loss  and  in-  cover,  as  in  England,  and  some  of  the 
jury,  it  was  held,  that  the  adjudication  of  States  of  this  country,  and  the  water  is 
the  commissioners  was  a  merger  of  all  drawn  off  from  the  plam tiff's  well  upon 
previous  negotiations  upon  the  subject,  and  lands  adjoining  the  railway,  he  may  re- 
that  no  action  could  be  maintained  for  cover.  Parker  v.  Boston  &  Maine  R.  R. 
construi^ting  the  railway  contrary  to  such  Co.,  8  Cush.  (Mass. )  107.  So,  too,  may 
representations,  provided  it  was  done  in  a  the  proprietor  of  a  mill-pond  recover  dam- 
prudent  and  proper  manner.  Butman  ages  sustained  by  the  construction  of  a 
V,  Vt.  Central  R.  R.  Co.,  27  Vt.  500  ;  railway  across  the  same,  although  the  dam 
Railway  Co.  v.  Washington,  1  Rob.  67  ;  was  authorized  by  the  legislature,  upon  a 
Baltimore,  &c.  R.  R.  Co.  v,  Compton,  navigable  river  and  in  constructing  it, 
2  Gill  (Md. ),  20 ;  Kyle  v.  Auburn,  &c.  the  conditions  of  the  act  were  not  com- 
R.  R.  Co.,  2  Barb.  Ch.  (N.  Y.)  489.  But  plied  with.  White  v.  South  Shore  R.  R 
see  Wheeler  v.  Rocb.  he.  R  R.  Co.,  12  Co.,  6  Cush.  (Mass.)  412. 
Barb.  (N.  Y.)  227,  where  it  is  held  that  ^  Manning  v.  Commissioner  of  Compen- 
a  railway  company  will  be  enjoined  from  sation,  &c.,  9  East,  165.  But  future  dam- 
building  a  road-crossing  at  a  different  ages  expected  to  accrue  to  land-owneis 
place  from  that  named  at  the  time  dam-  cannot  be  estimated  properly  until  after 
ages  were  assessed.  But  it  has  been  held  the  completion  of  the  works.  Lee  v.  Mil- 
that  it  was  competent  for  the  company  to  ner,  2  M.  &  W.  824. 
show,  by  experts,  the  n«oesn^y  of  puttings  ^  Henry  v.  Dubuque  &  Pacific  R.  R. 
culvert  through  an  embankment  at  a  par-  Co.,  2  Clarke,  288;  Pennsylvania  Railroad 
ticular  point,  in  order  to  preserve  the  work,  v.  Heister,  8  Penn.  St.  445. 
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madet^  The  difference  between  what  the  whole  property  would 
have  sold  for  unaffected  by  the  railroad,  and  what  it  would  have 
sold  for  as  affected  by  it  is  the  true  measure  of  damages  ;^  but  the 
fact  that  others  have  been  brought  by  the  construction  aud  exten- 
sion of  the  road  into  competition  with  the  plaintiff,  cannot  be  con- 
strued as  a  ground  of  damage.'  In  estimating  the  disadvantages 
resulting  from  such  road,  consequential  or  speculative  damages  are 
to  be  rejected ;  and  in  estimating  the  advantages,  such  only  as  are 
special  and  peculiar  to  the  property  in  question  are  to  be  considered, 
and  not  such  as  are  common  to  the  public.^  The  value  of  the  land 
taken  for  a  railroad  means  its  actual  value,  independent  of  the  loca- 
tion of  the  road ;  and  the  "  disadvantages ''  to  be  considered  in  assess- 
ing damages  for  such  appropriation  are  the  injuries  to  the  part 
which  is  left  arising  from  the  taking.^  The  object  of  an  appraisal  is 
to  make  the  owner  of  the  land  good,  by  rendering  an  equivalent  in 
money  for  the  loss  he  sustains  in  the  value  of  his  property  by  being 
deprived  of  a  portion  of  it.  Compensation  includes,  not  only  the 
value  of  the  portion  taken,  but  also  the  diminution  of  the  value  of 
that  from  which  it  is  severed.* 

The  present  value  of  the  lands,  not  at  a  forced  sale,  hut  at  a  sale 
which  a  p7tide)U  holder  would  make,  if  he  had  the  power  of  election  as 
to  titne  and  terms,  is  to  govern.  It  is  also  proper  to  regard  the  loca- 
tion of  the  land,  and  the  probabilities  which  a  prudent  man  woidd 
entertain  of  the  increased  value  of  the  property  for  building  purposes.*^ 

The  question,  however,  is  not,  what  estimate  does  the  owner 
place  upon  the  land  ?  but,  what  is  its  real  worth,  in  the  judgment  of 
Jumest,  competent,  and  disinterested  menf  The  use  to  which  the 
owner  has  applied  his  property  is  of  no  importance,  beyond  its  in- 
fluence upon  the  present  value.  In  deciding  these  questions,  neither 
the  purpose  to  which  the  property  is  now  applied,  nor  the  intention 
of  the  owner  in  relation  to  its  future  enjoyment,  can  be  matters  of 
much  importance.  In  both  cases,  the  proper  inquiry  is,  what  is  the 
value  of  the  property  for  the  most  advantageous  uses  to  which  it 
may  be  applied  ?    If  a  man  suffer  his  land  to  lie  open  and  unim- 

1  Troy  &  Boston  R.  R.  Co.  o.  Lee,  IS  *  Hornstein  v.  Atlantic  ft  Great  West- 
Barb.  (N.  Y.)  160:  Canandaigiia&  Niagara  em  R.  B.  Co.,  51  Penn.  St  S7. 
Falls  R.  R.  Co.  v,  Payne,  16  id.  273.  »  Pacific  R.  R.  Co.  v.  Chiystal,  85  Mo. 

*  Watson  V.  Pittsbui^h  &  Connelisville  544. 

R.  R.  Co.,  87  Penn.  St^  469.  •  Rochester  &  Syracuse  R.  R.  Co.  «. 

'  Harvey   v.   Lackawanna  ft  Blooms-  Budlong,  6  How.  Pr.  (N.  Y.)  467. 

hatf^  R.  R.  Co.,  47  Penn.  St  42S.  ?  SomervUle  ft  Easton  R.  R.   Co.  ti 

Doughty,  22  N.  J.  L.  496. 
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proved,  that  will  not  authorize  the  commissioners  to  say  that  it  is 
worthless.  They  must  award  what  the  land  would  be  worth  in  the 
hands  of  another  who  would  cultivate  and  improve  it ;  that  is  its 
value  to  the  owner,  because  he  can  procure  that  sum  of  money  for 
it  And  in  estimating  the  probable  influence  of  any  public  improve- 
ment upon  the  value  of  land,  the  commissioners  should  not  regard 
so  much  the  intention  of  the  owner  in  relation  to  the  future  use,  as 
the  purpose  to  which  the  property  may  be  applied  in  the  hands  of 
one  who  is  disposed  to  make  it  yield  the  greatest  income.  What 
price  will  it  bring  in  the  market,  is  the  proper  inquiry  in  a  pro- 
ceeding of  this  kind.^  The  true  rule  is,  to  appraise  the  property  at 
its  present  value  to  the  owner,  considering  the  extent  of  interest 
which  he  has,  and  the  qualified  rights  which  may  be  exercised  over 
it  In  the  case  of  a  churchyard,  if  the  church  cannot  use  it  for  any 
purpose  but  burial,  for  such  purpose  one  part  of  the  ground  is  as 
valuable  as  another,  and  the  part  taken  cannot  be  considered  of  more 
value  than  the  part  assessed  for  benefit.^  So  where  a  part  of  lands 
used  by  a  hospital  was  taken,  the  fact  that  the  improvement  did  not 
render  the  remaining  property  more  valuable  to  the  society,  or  for 
any  purpose  of  the  institution,  than  before,  is  not  to  be  regarded. 
The  particular  use  to  which  the  property  was  then  applied  is  not  to 
be  considered,  except  where,  as  in  the  case  of  churches  and  ceme- 
teiies,  the  land  can  be  put  to  no  other  use.^ 

lu  the  case  of  damages  done  to  mill-property  by  the  construction 
of  the  road,  the  injury  to  the  unused  and  surplus  water-power  of  the 
mill-owner  is  a  legal  ground  of  claim ;  and  the  measure  of  damages 
is  its  ctctual  market  value  for  any  useful  purpose,  to  drive  any  kind  of 
inachinery  which  it  was  capable  of  driving,  not  what  can  be  dons  with 
it  if  used  in  some  supposed  way,  or  other  imagined  improvements  have 
been  made.^  The  owner  of  land  a  part  of  which  is  flowed  by  means 
of  a  mill-dam  erected  by  a  manufacturing  company  may,  by  reason  of 
the  situation  of  the  part  flowed  in  relation  to  the  other  part,  sustain 
damages  beyond  the  value  of  the  land  actually  flowed,  for  which  he 
is  entitled  to  compensation.  But  the  benefits  likely  to  result  from 
the  building  of  the  dam  by  reason  of  an  increase  of  business  and 

1  Matter  of  Farann  Street,  17  Wend.         ^  Matter  of  Albany  Street,  11  WencL 
(N.  Y.)  650,  670 ;  Matter  of  William  and    (N.  Y. )  149. 

Anthony  Streets,  19  id.  678,  690  ;  Troy  ft         ^  Matter   of   William    and    Anthony 
Boston  R  R.  Co.  v,  Lee,  18  Barb.  (N.  Y,)    Streets,  19  Wend.  (N.  Y.)  678. 
U9.  ^  Dorian  «.  East  Brandywine,  &c.  B.  TSL 

Co.,  46  Penn.  St.  520. 
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population,  markets,  schools,  stores,  and  other  like  improvements, 
cannot  be  considered  by  way  of  set-off  to  the  damages  done  to  the 
land  flowed.  The  benefits  to  be  set  off  must  obviously  be  of  the  like 
kind  with  the  opposite  injuries  for  which  damages  are  sought  In 
assessing  the  damages  occasioned  by  such  erections,  regard  is  to  be 
had,  not  to  the  condition  of  the  land  as  it  may  have  been  affected 
by  maintaining  the  dam  several  years  preceding  the  date  of  the 
complaint  for  assessment,  but  to  the  condition  of  the  land  at  the 
commencement  of  the  injury,  as  if  no  dam  had  been  erected.^ 

In  arriving  at  the  market  value  of  the  land,  it  is  not  proper  to 
show  what  a  person  would  give  for  the  land  rather  than  to  be  turned 
out,2  nor  what  it  is  worth  to  the  owner,  but,  what  is  its  just  value 
to  a  person  who  desires  to  purchase,  and  is  willing  to  pay  its  full  val- 
ue.^ The  price  paid  at  a  forced  sale,  or  at  a  sale  where  there  was  no 
competition  in  the  bidding,*  does  not  afford  the  true  criterion.  The 
purposes  for  which  the  land  is  used  and  its  adaptability  for  that 
purpose,  whether  as  a  dwelling,  a  farm,  or  for  manufacturing  pur- 
poses, are  all  to  be  considered.  If  the  land  is  mining  land,  its  value 
should  be  estimated  with  reference  to  the  minerals  in  it,  and  not  with 
reference  to  the  profits  which  the  minerals  would  yield  when  taken 
out  of  the  land.^  The  price  paid  for  the  land  may  be  shown,  but  is 
not  the  true  criterion  of  value.  The  owner  may  show  the  circum- 
stances under  which  he  bought  it,  the  improvements  he  has  put  upon 
it,  and  all  the  elements  that  go  to  make  up  its  real  value.®  If  the 
grounds  have  been  laid  out  with  expensive  walks,  shrubs,  fountains, 
or  with  fruit  trees,  etc.,  all  these  elements  are  to  be  considered,  and 
their  destruction  by  the  taking  is  to  be  allowed  for  at  their  fair  and 
just  value.^ 

The  owner  of  land  taken  by  a  railroad  company  is  entitled  to  re- 
cover the  value  of  such  interest  or  title  in  the  land  as  he  is  shown  to 
have,  as  it  stood  at  the  time  of  taking,  without  any  diminution  for  any 
tenefits,  advantage,  or  offset  whatever;  such  damages  as  result  im- 

1  Palmer  CompHny  v.  Ferrill,  17  Pick,  ard  v.  Providence,  6  R.  I.  5U;  Fall  River 

(Mass.)  58.  Iron  Works  v.  Fall  River,  110  Mass.  428. 

3  Lawrence  v,  Boston,  119  Mass.  126;  ^  Searle  v.  Lackawanna,  &c.  R.  R.  Co.» 
Robb  V,  Maysville  T.  Co.,  8  Met.  (Ky.)  83  Penn.  St.  57. 

117;  Tufts ».  Charlestowu,  4  Gray  (Mass.),  •  Swan  v,  Middlesex,  101  Mass.  178; 

587.  Dickerson  v.  Fitcbbui^g,  18  Gray  (Mass. ), 

*  Memphis  v.  Bolton,  9  Heisk.  (Tenn.)  546  ;  Sexton  v.  New   Bridgewater,    116 

508;  Lawrence  v.  Boston,  ante,  Mass.  200. 

4  Gobbv.  Boston,  112  Mass.  181;  Uow-  ^  Chambers  o.  Cincinnati,  &c  R.  R. 

C^.,  10  Am.  k  Eng.  R.  R.  Gas.  876. 
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mediately  and  directly,  —  as,  the  destruction  of  wells,  springs,  barns, 
outhouses,  etc.,  —  but  not  remote  or  speculative  damages ;  the  value  of 
fences  made  necessary ;  the  injury  to  his  whole  tract  from  the  less 
convenient  communication,  etc.  But  against  these  special  and  pe- 
culiar damages  may  be  set  off  any  peculiar  benefits  resulting  to  his 
premises,  beyond  those  enjoyed  by  all  the  neighbora.^ 

The  value  of  the  property  taken,  in  market  at  that  time  and  no 
other,  and  the  injury  then  necessarily  known  to  result  to  the  owner 
as  the  necessary  and  immediate  consequence  of  such  use  of  his  prop- 
erty, without  reference  to  the  uncertain  or  remote  benefits  or  disad- 
vantages that  may  or  may  not  occur  in  the  future,  is  what  the  owner 
loses,  and  the  l^islature  has  no  power  to  prescribe  a  different  meas- 
ure of  damages;*  and  its  value  at  the  time  of  the  trial,  or  at  any 
time  subsequent  to  the  construction  of  the  work,  cannot  be  referred 
to  in  determining  the  benefits  conferred  upon  that  portion  of  the 
land  not  taken.^ 

Interest  is  to  be  allowed  the  land-owner  from  the  time  of  the  tak- 
ing. Thus,  if  a  railroad  corporation,  by  its  location,  takes  land, 
interest  is  to  be  allowed  from  the  time  of  the  taking ;  and  the  fact 
that  there  has  been  a  delay  for  many  years  in  bringing  a  petition 
for  damages,  seasonably  filed,  to  a  hearing,  is  immaterial.^  Where 
an  appeal  is  taken,  and  the  railroad  company  has  paid  the  money 
into  court,  and  takes  possession  of  the  land,  if  the  assessment  is 
set  aside,  the  land-owner  upon  a  new  assessment  may  recover  in- 
terest on  the  sum  at  which  the  damages  are  assessed  from  the  time 
when  the  company  took  possession.^  Where  a  person's  business  is 
not  destroyed  by  the  laying  out  of  the  road,  as  would  be  the  case 
where  a  brickyard,  quarry,  etc.,  is  taken,  but  he  is  only  driven  to 
another  locality  to  prosecute  it,  he  is  not  to  be  allowed  damages  as 
for  the  destruction  of  his  business,  but  only  the  expense  of  re-estab- 
lishing it  elsewhere.  Thus,  in  a  New  York  case,^  the  plaintiff's 
business  was  that  of  raising  and  training  blooded  horses,  and  he  had 

1  Robbins  v.    Milwaukee   k    Horicon  Mass.  571 ;  Hartshorn  v.  B.,  C.  R.  &  N. 

R.  R.  Co.,  6  Wis.  686.     Bat  see  Milwaukee  B.  R.  Co.,  52  Iowa,  618. 

k  Mississippi  R.  R.  Co.  «.  Eble,  4  Cband.  ^  Atlantic,  &c.  R.  R.  Co.  v.  Roblentz, 

(Wis.)  72.  21  Ohio  St  384  ;  Rhys  v.  Valley  Ry.  Co., 

*  Isom  V.  Mississippi  Central  R.  R.  Co.,  L.  R  19  Eq.  93;  Warren  v.  St.  Paul,  &c. 

86  Miss.  800;  Giesy  v.  Cincinnati,  &c.  R.  R.  Co.,  21  Minn.  424. 

R.  R.  Co.,  4  Ohio  St.  808.  •  New  York,  Lackawanna,  &c.  R.  R. 

s  Indiana  Central  R.  R.  Co.  v.  Hunter,  Co.  in  re,  29  Hun  (N.  Y.),  1.     See  also 

8  Ind.  74.  Woodharen  &  Rockaway  R.  R.  Co.  fi»  r«, 

«  Drary  v.  Midland  B.  R.   Co.,   127  21  Han  (N.  Y.),  250. 
TOL.  u.  — 14 
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also  a  race-track  on  his  farm.  A  railway  company  took  land  for  its 
railway  through  the  track,  and  destroyed  it  for  that  purpose.  Dam- 
ages were  assessed  as  though  his  entire  business  had  been  destroyed. 
The  court  held  that  the  damages  should  have  been  restricted  to  the 
cost  of  a  new  track.  Land  was  taken  for  a  railroad  running  along 
a  navigable  river,  and  the  approach  of  the  owner  to  the  river  from 
his  land,  which  he  used  for  a  brickyard,  was  thereby  obstructed. 
Commissioners  awarded  as  land  damages  a  sum  far  in  excess  of  the 
cost  of  restoring  communication  with  the  river,  by  means  of  a  tram- 
way, etc.  It  was  held  that  the  award  should  be  set  aside  as  exces- 
sive, the  measure  of  damages  allowable  being  the  expense  of  restoring 
communication  with  the  river.^  Where  a  person  grants  to  a  railroad 
company  a  right  of  way  through  his  land,  he  can  recover  damages 
resulting  from  a  want  of  due  care  and  skill  in  constructing  the  road, 
but  not  damages  resulting  from  a  depreciation  of  the  value  of  his 
other  land  because  of  the  road,  or  for  the  use  of  the  right  of  way,  or 
for  inconvenience  occasioned  to  himself.' 

Sec.  258.  Blasttng,  injuries  from  to  be  Assessed.  —  In  the  taking 
of  lands  for  the  construction  of  a  railway,  all  such  injuries  as  are 
likely  to  result  from  the  building  of  the  road  in  a  proper  manner  are 
to  be  taken  into  account  in  the  estimation  of  the  damages ;  and  this 
includes  injuries  likely  to  result  to  buildings  and  the  remainder  of 
the  estate  by  means  of  blasting,  in  a  proper  manner,  a  ledge  of  rocks 
through  which  the  railroad  passes.*  But  the  compensation  awarded 
does  not  cover  damages  resulting  from  blasting  conducted  in  an  im- 

>  Re  New  York,  West  Shore,  &c.  R.  R.  for  right  of  way.  A  condemnation  of  land 
Co.,  29  Hun  (N.  Y.),  646.  In  determining  secured  by  the  trustees  of  the  first  mort- 
the  amount  of  compensation  due  to  one  gage  bondholders  when  the  road  was  wholly 
whose  land  has  been  appropriated  by  a  in  their  possession,  was  held  to  be  the  act 
raUroad  company,  not  only  the  value  of  of  the  purchasers  under  the  foreclosure  of 
the  land  may  be  considered,  but  matters  of  said  mortgage,  who  could  not  escape  pay- 
special  damage.  Bowen  v.  Atlantic  k  ment  of  the  damages  assessed.  Williams 
French  Broad  Valley  R.  R.  Co.,  17  S.  C.  v.  New  Orleans,  Mobile,  &c.  R,  R.  Co.,  60 
574.  Where  a  railroad  company,  with  the  Mlbs.  689.  In  assessing  damages  for  the 
full  knowledge  of  the  owner,  took  and  used  taking  of  land  for  a  railroad,'  the  ineon- 
land  for  a  right  of  way  without  condemna-  yenience  caused  by  cutting  plaintiff's  land 
tion,  and  subsequently  secured  the  con*  in  two  may  be  considered.  Texas  &  Pacific 
demnation  of  that  and  an  additional  tract  R.  R.  Co.  v.  Durrett,  57  Tex.  48. 
for  depot  purposes,  but  made  no  entry  *  Houston  &  £.  T.  R  R.  Co.  v.  Adams, 
thereon,  it  was  held  that  the  owner  was  58  Tex.  476. 

entitled  to  compensation  for  the  land  ac-  '  Dodge  v.  County  Commissioners,  3 
tually  taken,  with  election  to  take  the  Met.  (Mass.)  880 ;  Brown  v.  Providence 
present  value,  or  the  value  at  the  time  of  R.  R.  Co.,  6  Gray  (Mass.),  85 ;  White- 
entry,  and  the  company  could  elect  to  take  house  v.  Androscoggin  R.  R.  Co.,  52  Me. 
all  the  land  condemned,  or  only  that  used  208  ;  St.   Peters  v.   Denison,   58  N.  Y. 
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proper  or  negligent  manner,  nor  from  allowing  the  stones  and  rocks 
thrown  upon  the  adjoining  land,  even  by  blasts  properly  conducted, 
to  remain  there  for  an  unreasonable  period ;  and  where  large  stones 
from  blasts  properly  conducted  were  thrown  upon  the  lands  of  the 
plaintiff,  which  sunk  into  the  earth  and  made  large  holes  in  his 
meadow-land,  and  the  company  neglected  to  remove  them  and  re- 
store the  land  to  its  proper  condition,  it  was  held  that  they  were 
liable  to  the  land-owner  therefor  in  an  action  on  the  case.* 

Skc.  259.  Private  "Ways.  —  Where  the  statute  provides  a  remedy 
for  injuries  occasioned  by  railroads  in  obstructing  highways,  bridges, 
and  private  ways,  by  the  construction  of  a  railroad,  it  is  held  that  a 
person  cannot  be  regarded  as  having  a  private  way  through  his  own 
land  independent  of  his  right  to  the  land ;  and  where  a  railway 
conipany  obstructed  a  pathway  which  the  owner  had  made  for  his 
own  use,  it  was  held  that  the  commissioners  must  have  taken  this 
into  consideration,  and  that  an  independent  action  for  the  injury 
could  not  be  maintained.^  But  where  a  person  has  a  way  by  neces- 
sity across  another's  land,  his  right  thereto  is  independent  of  the 
land  taken,  and  he  may  maintain  an  action  for  its  obstruction.^  But 
in  the  absence  of  any  such  statute,  it  has  been  held  that  a  person 
who  has  merely  a  private  way  over  the  land  of  another,  used  as  a 
street,  although  never  laid  out  as  such  whether  by  grant  or  prescrip- 
tion, cannot  recover  for  the  obstruction  of  the  way  by  the  construc- 

416.      See  Carman  v.   Steubenyille,   &c.  propriation  of  the  alley  by  the  railroad 

R.  R.  Co.,  4  Ohio  St.  399.  company,  and  may  commence  an  action 

*  Sabin  v.  Vt.  Central  R.  R.  Co.,  25  against  the  railroad  company  and  recover 
Vtw  363.  damages  for  such  obstruction  ;  and  in  such 

*  Clark  V.  Boston  &  Montreal  R.  R.  case  the  measure  of  his  damages  will  be 
Co.,  24  N.  H.  114  ;  Gate  v.  Nutter,  24  the  injury  to  his  lot  at  the  time  the  alley 
id.  108.  The  right  of  the  owner  of  a  lot  was  taken  and  appropriated  by  the  rail- 
in  a  town  or  city  to  the  use  of  the  adjoin-  road  company,  and  not  at  the  time  of  tlie 
ing  street,  is  as  much  property  as  the  lot  trial  of  the  case.  Central  Branch  Union 
itself;  the  owner  of  the  lot  cannot  be  de-  Pacific  Railroad  Co.  v.  Andrews,  26  Kan. 
prived  of  this  right  by  the  obstruction  of  702.  Where  a  person  had  acquired  a 
the  street,  without  compensation.  It  is  possessory  title  to  land  never  opened  to  the 
immaterial  in  such  case  whether  the  owner  public  as  a  street,  it  was  held  that  a  railway 
of  the  lot  owns  to  the  middle  of  the  street,  company  constructing  a  railway  thereon 
or  not.  Lackland  v.  North  Missouri  so  as  to  destroy  a  public  road  leading  to 
R.  R.  Co.,  81  Mo.  180.  Where  a  raUroad  his  quartz-mill,  and  materially  damaging 
company  obstructs  an  alley  in  a  city,  by  the  accessibility  to  his  dwelling-house,  was 
buildingarailroadtrack  through  the  alley,  liable  therefor.  Virginia,  &c.  R.  R.  Co. 
ioas  afterward  to  make  the  alley  useless  as  v,  Lynde,  13  Nev.  92. 

an  alley,  an  abutting  lot-owner  has  the         «  Kimball  v,  Cocheco  R.  R.  Co.,  27 
right,  if  he  chooses,  to  consider  the  ob-     N.  H.  448. 
stmetiaD  as  a  permanent  taking  and  ap- 
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tion  of  a  railway  along  or  across  it,  because  under  such  circumstances 
others  are  not  precluded  from  acquiring  a  similar  right  over  the  same 
soil,  and  therefore  the  right  is  not  a  distinct  right,  but  rather  in  the 
nature  of  a  public  righc.^  But  where  a  person  has  a  distinct  right  of 
way  over  the  land  of  another,  whether  by  grant  or  prescription,  he  is 
entitled  to  compensation  for  its  destruction ;  and  it  is  quite  difficult  to 
understand  why  he  is  not  entided  to  compensation  therefor,  even 
though  the  way  is  used  by  others  either  with  or  without  authority 
from  the  owner  of  the  land.  If  the  right  of  way  exists  by  grant  or 
prescription,  it  is  a  distinct  right,  and  the  circumstance  that  others 
may  have  a  similar  right  over  the  same  way  does  not  strip  it  of  its 
character  as  an  easement,  or  as  property  *  as  it  is  one  of  the  pecu- 
liarities of  easements  that  a  multitude  of  persons  may  have  a  dis- 
tinct property  therein. 

Sec.  260.  Damages  Confined  to  the  Partiotilar  Tract.  —  The  dam- 
ages to  be  awarded  are  confined  to  injuries  to  the  particular  estate 
from  which  the  land  is  taken,  and  cannot  be  extended  to  other  lands 
of  the  owner  entirely  separate  and  distinct  from  that  a  part  of  which 
is  taken.^    But  ordinarily  the  damages  must  be  confined  to  the  lot  or 

1  Boston  &  Worcester  R.  R.  Co.  v.  Old  lying  between  Tenth  and  Eleventh  ave- 

Colony  R.  R.  Co.,  12  Cosh.  (Mass.)  605  ;  nues,  or  to  that  portion  of  the  block  be- 

Parker  r.  Boston,  &c.   R.  R.  Co.,  3  id.  tween    Eleventh     and    Twelfth    avennes 

107.     Nor  can  one  have  a  private  right  of  which  lay  on  the  other  side  of  the  railroad 

way  across  his  own  land.     Presbrey  v,  track  from  the  portion  taken  in  these  pro- 

Old  Colony,  &c.  R.  R.  Co.,  103  Mass.  1.  ceedings,  could  be  allowed  ;  (2),  that  the 

See  holding  that  a  person  may  have  a  dis-  questions  to  be  determined  by  the  commis- 

tinct  right  of  way  in  an  alley,  Kansas  sioners  were :  1.  The  value  of  the  ground 

City,  &c.  R.  R.  Co.  v.  FarreU,  76  Mo.  188.  taken,  in  the  estimate  of  which  they  might 

a  Kansas  City,  &c.  R.  R.  Co.  v.  Far-  take  into  account  its  value  for  any  use  to 

rell,  76  Ma  183.  which  it  might  be  appropriated.    2.  The 

8  Bangor,  &c.  R.  R.  Co.  v.  McComb,  consequential    damnge,    if  any,   to    that 

60  Me.  290 ;  St.  Louis,  &c.  R.  R.  Co.  v.  portion  of  the  land  in  the  block  between 

Brown,  68  111.  61 ;  Fleming  v.  Chicago,  Eleventh  and  Twelfth  avenues  which  lay 

&c.  R.  R.  Co.,  84  Iowa,  858.     In  N.  Y.  on  that  side  of  the  existing  railroad  track 

Pcntml,    &c.    R.   R.    Co.,   in  re,  6  Hun  from  which  the  land  for  the  new  route 

(N.  Y.),  146,  the  appellants  owned  several  was  taken  by  the.se  proceedings.     Twelfth 

blocks  of  land  in  the  city  of  New  York,  avenue,  which  belonged  to  the  city,  though 

lying  between  Sixty-fifth  and  Sixty-sixth  not  actmally  opened,  was  held  to  constitnte 

streets,    intersected    by    Eleventh    and  a  boundary  of  a  distinct  parcel.    In  such 

Twelfth  avennes.     The  block  l3ring  be-  proceedings,   it  is  proper  for  the  party 

tween  Eleventh  and  Twelfth  avenues,  a  whose  land  is  taken  to  show  the  purpose 

portion  of  which  was  taken  by  these  pro-  for  which  the  land  had  been  purchased, 

ceedings,  was  further  divided  by  a  strip  and  how  far  the  taking  of  a  portion  of 

of  land  used  for  respondent's  railroad,  no  such  land  damages  the  residue  for  such 

right  of  way  over  such  strip  being  possessed  purpose.    Sherwood  v,  St.  Paul,  &c.  Co., 

by  the  appellants.     It  was  held  (1),  that  21  Minn.  127  ;  Minnesota  Valley  R.  R. 

no  consequential  damages  to  the  block  Oa  v,  Doran,  15  Minn.  280 ;  St  Paul« 
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subdivision  from  which  the  land  is  taken,  and  injury  to  other  lots, 
separated  by  streets  and  alleys,  is  not  generally  taken  into  considera- 
tion. The  damages  and  benefits  should  be  considered  in  relation  to 
the  entire  tract,  and  not  to  a  limited  strip  immediately  adjoining  the 
railroad  or  improvement.^  Damagas  to  lands  of  the  same  owner,  at 
a  considerable  distance,  caused  by  injuring  a  franchise  out  of  the 
land,  cannot  be  added  to  damages  to  land  actually  taken.^  The 
damages  to  separate  tracts  are  to  be  considered  separately.^  If,  how- 
ever, more  than  one  lot  or  block  is  occupied  in  one  business,  as  in 
that  of  a  brewery,  with  necessary  buildings  on  each  side  of  an  alley, 
the  damages  to  the  entire  property  must  be  paid,  and  not  only  the 
damages  to  the  lot  from  which  the  strip  of  land  is  taken.  But  if  the 
fixtures,  engines,  and  appliances  could  be  transferred  to  the  other 
side  of  the  alley,  and  placed  in  such  a  situation  that  the  brewery 
could  have  been  just  as  effectively  operated  as  it  was  before,  then 
the  actual  loss  to  the  owners  would  have  been  the  trouble  and  ex- 
pense of  making  the  removal,  together  with  compensation  for  the  use 
of  the  brewery  for  whatever  time  it  would  have  been  necessarily  idle 
whilst  the  change  and  transfer  were  being  made*  Again,  if  the 
several  lots  are  used  as  one  property,  as  a  lumber-yard  and  saw-mill, 
and  all  the  blocks  are  necessary  to  the  enjoyment  of  the  mill-prop- 
erty, damages  may  be  allowed  to  the  whole  tract,  for  taking  away 
and  separating  necessary  portions  of  the  establishment,  although  the 
lots  may  be  separated  from  each  other  by  a  public  street.^  The 
same  doctrine  has  been  applied  to  the  case  of  a  brickyard,  where 
the  different  lots  were  used  together,  and  where  the  owners  were 
prevented  from  enlarging  by  proximity  to  the  railroad.^  The  fact 
that  a  tract  had  been  laid  out  into  city-lots,  but  not  used  as  such, 

&c.   R.  R.  Co.    V.   Matthews,   16  Minn,  sidered.      New  York,   West   Shore,    &c. 

341.  R.  R.  Co.  V.  Le  Feare,  27  Hun  (N.  Y.), 

1  Page  V.  Chicago,  ftc.  R  R.  Co.,  70  537. 
lU.  824  ;  Robbinsv.  Milwaukee,  &c.  R.  R.  >  FuUer  v,  Edings,   11  Rich.   (S.  C.) 

Co.,  6  Wis.  636.    In  New  York,  Ac.  R.  R.  L.  239. 

Co.,  in  re,  27  Hun  (N.  Y-),  153,  where         «  St.  Louis,  &c.  R.  R  Co.  v.  Brown,  58 

the  land  had  been  divided  into  building  III.  61. 

lota,  although  never  used  for  any  other         *  Hannibal  Bridge  Go.  v.  Schaubacher, 

purpose  than  pasturage,  it  was  held  that  57  Mo.  582. 

the  depreciation  in  the  value  of  the  lots         ^  Chapman  v.  Oshkosh,  &c.  R  R.  Co., 

through  which  the  road  did  not  pass  could  33  Wis.  629.     Contra  (in  a  case  almost 

not  be  taken  into  account.     But  in  an  exactly  similar),  Fleming  v.  Chicago,  &c 

action  for  damages  where  the  land  was  all  R.  R.  Co.,  34  Iowa,  353. 
used  aa  a  part  of  the  same  tract,  although         *  Sherwood  v.  St.  Paul,  &c.  R.  R.  Co., 

separated  by  a  highway,  it  was  held  that  21  Minn.  127  ;  8.  c.  21  Minn.  122. 
damages  to  the  whole  tract  should  be  con- 
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will  not  prevent  the  consideration  of  the  damages  to  the  entire 
tract  The  court  is  not  to  consider  the  map,  but  the  land  as  it 
stands,  and  the  use  to  which  it  is  applicable.  The  division  into  lots 
is  accidental.^  Hence  an  eighty-acre  tract,  separated  from  the  rest 
of  a  farm  by  a  public  road,  may  be  considered  as  a  pait  of  the  farm, 
if  actually  so  in  fact.^  The  tract  is  to  be  a  compact  tract,  and  not 
two  farms  separated  by  a  high  bluff  and  distant  from  each  other, 
through  only  one  of  which  the  railroad  passed.^  When  the  blocks 
and  tracts  are  not  used  together,  no  damages  can  be  allowed  for 
blocks  separated  by  streets  from  the  block  in  which  the  land  is 
taken ;  and  if  a  strip  is  taken  adjoining  an  existing  railroad,  there 
will  be  no  damages  for  land  on  the  other  side  of  the  existing  rail- 
road.^ The  question  cannot  arise  in  considering  damages  to  vacant 
and  unoccupied  land.*  Where  the  company  institutes  proceedings, 
and  describes  the  land  in  its  petition,  the  damages  are  to  be  confined 
to  the  land  mentioned  in  the  petition,  unless  the  owner,  by  cross- 
bill, shows  that  he  owns  contiguous  land  which  will  be  damaged.® 

Sec.  261.  Measure  of  Compensatioa  for  Property  of  one  Ck>rpora- 
tion  taken  for  its  Use  by  another.  —  The  proper  rule  of  valuation 
of  property  of  one  corporation  taken- for  the  use  of  another,  is  held 
not  to  be  what  the  property  is  worth  to  the  first  corporation  for 
its  use^,  but  what  it  is  worth  for  general  purposes,  —  what  is  its 
value  in  the  market.^  The  same  principles  prevail  in  this  respect  as 
prevail  in  reference  to  compensation  to  individuals  for  the  taking 
of  their  property,®  and  merely  speculative  or  conjectural  damages 
should  not  be  allowed.  Thus,  in  taking  a  part  of  a  turnpike  road, 
the  fact  that  the  railway  will  diminish  the  business  of  a  turnpike  is 
not  to  be  considered;®  nor  where  one  railway  crosses  another  are 


1  Welch  V,  Milwaukee,  &c.  R.  R.  Co.,         '  Goodin  v,  Cincinnati  Canal  Co.,  18 

27  Wis.  108  ;  Driver  v.  Western  R.  R.  Ohio  8t.  169.     In  condemning  a  right  of 

Co.,  82  Wis.  569.  way  across  another  railroad,  the  company 

'  St.  Paul,  &c.  R.  R.  Co.  v.  Murphy,  whose  road  is  crossed  is  entitled  to  damages 

19  Minn.  500.  sufficient  to  put  and  keep  its  embankments 

'  Minnesota,  &c,  R.  R.  Co.  v.  Doran,  and  track  in  as  safe  a  condition  as  before. 

15  Minn.  230.  St.  Louis,  Jacksonville,  &c.  R.  R.  Co.  v. 

*  Matter  of  New  York  Central  R.  R.  Springfield,  &c.  R.  R.  Co.,  96  111.  274. 
Co.,  6  Hun  (N.  Y.),  146.  »  Fitchburg  R,  R.   Co.   v.  Boston   & 

ft  Walker  t^.  Old  Colony  R.  R.  Co.,  103  Maine  R.  R.  Co.    3  Cush.   (Mass.)   58; 

Mass.  10  ;  Presbrey  v.  Old  Colony  R.  R.  Boston  &  Worcester  R.  R.  Co.   v.   Old 

Co.,  108  Mass.  1.  Colony  R.  R.  Co.,  8  Allen  (Mass.),  142. 

•  Jones  V,  Chicago,  &c.  R.  R.  Co.,  68         •  Troy  &  Boston  R.  R.  Co.  v.  North- 
Ill.  880  ;  Mix  v,  Lafayette,  &;c.  R.  R.  Co.,  em  T.  Co.,  16  Barb.  (N.  Y.)  100. 

67  III.  819  ;  Mill's  Em.  Dom.  f  167. 
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damages  to  be  given  on  account  of  a  statutoiy  requirement  to  stop 
trains  at  such  crossings,  and  the  consequent  impairment  of  the  hauling 
capacity  of  the  engines.^  Nor  are  damages  to  be  given  for  the  delay, 
inconvenience,  trouble  and  danger  resulting  from  such  crossing.^  In 
the  case  last  cited,  the  court  said:  "The  law  requiring  railroad  trains 
to  stop  before  crossing  another  railroad  being  a  mere  police  regula- 
tion, and  subject  to  repeal  at  any  time,  the  damages  sustained  by  a 
railroad  company  for  the  delay,  inconvenience,  and  trouble  in  stop- 
ping before  crossing  another  road  seeking  a  condemnation  for  right 
of  way  across  the  track  of  an  existing  railroad,  aie  too  vague,  in- 
definite, and  contingent  to  be  an  element  in  the  assessment  of  dam- 
ages in  favor  of  the  road  to  be  so  crossed.  Nor  is  the  increased 
danger  arising  from  the  crossing  of  the  track  of  one  railroad  by  the 
trains  of  another,  to  be  considered  as  an  element  of  damage  in  such 
proceeding.  To  allow  damages  on  such  a  claim  would  violate  the 
rule  that  they  cannot  be  allowed  on  mere  conjecture,  speculation, 
fancy,  or  imagination.  They  must  be  real,  tangible,  and  proximate. 
Nor  is  this  rule  in  conflict  with  what  was  said  in  a  case  before  this 
court*  in  which  it  was  held  that  only  such  injury  and  inconvenience 
as  reduce  the  capacity  of  the  corporation  to  transact  its  business,  and 
necessarily  result  in  damage  and  loss,  are  elements  of  damage.  Di- 
rect and.  immediate  damages  alone  are  recoverable  in  this  cla^  of  cases, 
and  remote  or  vurely  incidental  damages  cannot  he  considered.  It  is 
that  injury  which  depreciates  the  value  of  the  property,  whether  by 
taking  a  portion  of  it  or  rendering  the  portion  left  less  useful,  or  in 
case  of  a  railroad  company  or  other  corporate  body,  less  capable  of 
transacting  its  business,  —  such  a  hindrance  and  inconvenience  as  to 
occasion  loss,  or  diminish  and  limit  its  capacity  to  transact  its  busi- 
ness by  decreasing  the  power  to  transact  as  much,  or  necessarily 
increasing  the  expense  of  what  may  be  done,  although  not  dimin- 
ished; and  this  hindrance  must  produce  immediate  or  future  loss. 
If  the  new  structure,  when  made,  does  not  necessarily  abridge  the 
owner's  capacity  without  increased  expense  to  transact  an  equal 
volume  of  business,  then,  although  there  may  be  inconvenience  and 
annoyance,  unless  the  property  is  depreciated  in  value  these  are  not 
elements  of  damages."  *    If  the  whole  franchise  and  property  of  a 

1  Chicago  &  Alton  R.  R.  Co.  v.  Joliet,         *  Lake  Shore  &  Mich.  So.  R.  R.  Co.  v. 

&c.  R  R.  Co.,  105  ni.  388 ;  44  Am.  Rep.  Chicago  &  West.  Ind.  R.  R.  Co.,  100  111. 

7»9.  21. 

*  Peoria  &  Pekin  R.  R.  Co.  v,  Peoria  &         *  Lake  Shore  &  M.  S.  R.  R  Co.   v. 

Famiington  R.  R  Co.,  105  111.  110.  Cincinnati  S.  &  C.  R.  B.  Co.,  80  Ohio, 
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corporation  are  taken,  of  course  its  true  and  just  value  must  be 
given, —  that  is,  its  fair  market  value. 

Sec.  262.  'What  Benefit  may  be  Allowed. —  In  a  proceeding  against 
a  plank-road  company  to  recover  damages  done  to  land  by  the  loca- 
tion and  construction  of  tiie  I'oad,  where  the  statute  directs  the  ad- 
vantages as  well  as  disadvantages  of  the  road  to  be  considered,  it  is 
competent  for  the  company  to  prove  that  the  land  has  increased  in 
value  by  the  construction  of  the  road ;  ^  and  any  direct  and  peculiar 

604  ;  Boston,  &c.  R.  R.  Co.  v.  Old  Colony  "  In  ascertaining  the  extent  of  the  injury 

R.   R.  Co.,   8   Allen   (Mass.),   142  ;    Old  to  the  plaintiffs,  an  estimate  of  the  value 

Colony  R.  R.  Co.  v,  Plymouth  Co.,   14  of  the  property  taken  at  the  time  of  the 

Gray   (Mass.),   155  ;    Massachusetts,   &c.  taking  is  a  necessary  step;  hut  if  the  hen- 

R.  R.  Co.  V.  Boston,  &c  R.  R.  Co.,  121  efits  resulting  to  the   plaintiffs,   by  the 

Mass.  124  ;  Boston,  &c.  R.  R.  Co.  v.  Old  construction  of  the  railroad,  equal  in  pecu- 

Colony  R.  R.  Co.,  12  Cush.  (Mass.)  605  ;  niary  value  the  value  of  the  proi)erty  taken 

Peoria  &  Pekin  Union  R.  R.  Co.  v.  Peoria  by  the  defendant,  it  is  a  just  and  legal 

&  Farmington  R.  R.  Co.,   105   III.  110  ;  compensation  for  the  property  so  taken.*' 

Chicago  &  Alton  R.   R.   Co.   v.   Joliet,  It  was  held  that  the  instruction  should 

Lockport,  &  Aurora  R.  R.  105  111.  888.  have  been  given  ;  but  it  Is  not  proper  tc) 

^  Plank-Road  Co.  v.  Rea,  20  Penn.  St.  receive  evidence  of  its  value  at  the  time  of 

97.     In  assessing  compensation  for  a  local  trial ;  it  is  proper  to  prove  what  was  its 

incidental  injury  from  the  construction  of  value  at  the  time  of  the  construction  of 

a  railroad,   a  local  incidental  benefit  to  the  road.     Indiana  Central  R.  R.  Co.   c. 

the   remainder  of  the  land,  arising  from  Hunter,  8  Ind.  74.     If  by  the  construr- 

the  building  of  a  railroad,   but  not  con-  tion  of  a  railroad,  a  landholder  is  obliged 

nected  with   the  subject-matter  or  local-  to  build  additional  fences,  that  fact  is  to 

ity  of  the  injury,  cannot  be  taken  into  be  considered  in  estimating  the  land  dam- 

account.      In   the    case  of  compensation  ages.     Evansville  R.  R.  Co.  r.  Fitzpatrick, 

claimed  for  the  building  of  a  railroad  be-  10  Ind.  120;  Same  v.  Stringer,  id.  551. 

tween  a  navigable  river  and  coal  mines,  In  assessing  land  damages,  the  jury  are  to 

whereby  the  river  transportation  was  in-  disregard  benefits  which  may  be  suppownl 

jured  or  cut  off,  to  reduce  damages,  the  to  accrue  to  the  land-owner,  as  drainage 

railroad  company  may  show  that  the  river  by  the  railroad  ditches.     Evansville,  &e. 

transportation  had  lessened  in  value,  by  R.   R.  Co.  v.  Fitzpatrick,  10   Ind.    120. 

the  facilities  for  transportation  furnished  Any  direct  and  peculiar  benefit  or  increase 

by  the  railroad.     Where  the  indirect  evi-  of  value  accruing  therefrom  to  land  of  the 

dence  was  that  there  were  such  coal  mines  same  owner  a(^oiniug  or  connected  with 

between,  and   that  such   building  would  the  land  taken,  and  forming  part  of  the 

prevent  coal  being  shipped  on  the  river,  the  same  parcel  or  tract,  is  to  be  considered 

question   on   cross-examination,    whether  by  the  jury  and  allowed  by  way  of  set-off ; 

the  facilities  of  coal  transportation  would  be  but  not  any  general  benefit  or  increase  of 

diminished  by  such  railroad,  was  held  legi-  value  received  by  such  land  in  common 

timate  and  proper.    In  assessing  damages  with  other  lands  in  the  neighborhood,  nor 

for  land  taken  by  a  railroad  company,  the  any  benefit  to  other  land  of  the  same  owner, 

jury  cannot  legally  take  into  consideration  though  in  the  same  town.     The  time  at 

and  make  allowance  for  any  such  benefits  and  from  which  the  benefit  accruing  to  the 

as  accrue  to  the  community  generally  from  owner  of  land  taken  for  a  highway  or  rail- 

theconstructionof  the  road.    Little  Miami  road  is  to  be  estimated,  in  assessing  his 

Railroad  Co.  v.  Collett,  6  Ohio  St.  182.  damages  for  such  taking,  is  that  of  the 

The  defendant  asked  that  the  foUovring  actual  location.     Meacham  v.  Fitchburg 

instruction  should  be  given  to  the  jury  :  R.  R.  Co.,  4  Cuah.  (Mass.)  291.     Where 
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benefit  or  increase  of  value  accruing  therefrom  to  land  of  the  same 
owner  adjoining  or  connected  with  the  land  taken,  and  forming  part 
of  the  same  parcel  or  tract,  is  to  be  considered  by  the  jury  and 
allowed  by  way  of  set-oflF;  but  not  any  genei-al  benefit  or  increase 
of  value  received  by  such  land  in  common  with  other  lands  in  the 

neighborhood,  uor  any  benefit  to  other  land  of  the  same  owner, 

though  in  the  same  towu.^     The  benefits  must  be  the  direct  and 

damages  to  an  estate  by  the  construction  against  bis  incidental  damages,  in  esti- 
ot  a  railroad  are  under  advibement  by  a  mating  the  damages  to  be  ])aid  him  for  the 
jury,  they  are  to  take  into  considemtion  taking  of  his  land  for  railroad  purposes, 
the  injury  to  the  lands  not  taken,  to  the  do  not  include  tlie  general  advance  in  the 
owner's  dwelling-house  on  the  estate,  the  value  of  land  resulting  from  the  coustruu- 
subjection  of  his  family  to  danger,  his  tion  of  the  ix^d.  Railroad  Co.  v.  McDon- 
Imildings  to  risk  of  fire,  the  inconvenience  aid,  12  Heisk.  (Tenn.)  54.  While  the 
caused  by  embankments  and  excavations,  general  advantage  resulting  as  well  to  the 
and  detcrioi-ation  of  his  lands  for  ngricul-  public  as  to  the  pro])erty  which  is  the  sub- 
tural  pur|)ose8  or  for  building-lots.  It  ject  ot  assessment  is  not  to  be  considcrtnl 
is  not  con i{>e tent,  in  order  to  rebut  the  in  estimating  the  benefits  to  that  pro^ierty, 
opinions  of  witnesses  as  to  the  value  of  yet  anything  and  everything  connected 
laud,  to  show  that  in  other  towns  lands  with  the  general  improvement  which  tends 
had  been  increased  in  value  by  the  prox-  to  increase  its  value  or  usefulness  to  such 
imity  of  the  road.  Sotnerville,  &c.  R.  R.  property  may  be  considered.  Pittsburgh 
Co.  V.  Doughty,  2  N.  J.  L.  495.  In  &  Lake  Erie  1{.  R.  Co.  v.  Robinson,  95 
Missouri  the  benefit  derived  which  is  to  Penn.  St.  426.  That  the  plaintiffs  refused 
be  taken  into  account  is  the  direct  and  to  avail  themselves  of  the  advantages 
peculiar  benefit  resulting  to  the  land  in  which  may  have  been  afToixied  them  by  the 
particular,  not  the  general  benefit  accru>  railway  is  of  no  moment ;  for  the  question 
ing  to  it  in  common  with  other  land  which  is  not  as  to  the  disx^osition  of  the  owners 
is  enhanced  in  value  by  the  building  of  of  the  property,  but  whether  or  not  the 
the  road.  St  Louis,  &c.  R.  K.  Co.  v,  facilities  afforded  by  the  improvement 
Ricbdrdson,  45  Mo.  466.  But  in  Alabama,  have  advanced  the  market  value  of  the 
where  land  is  taken  for  public  works,  any  property.  Pittsburgh  &  Lake  Erie  R.  R. 
increased  value  of  the  remaining  lands  of  Co.  v.  Robinson,  95  Penn.  St.  426. 
the  owner,  arising  from  the  public  works  L.A.KE,  J.,  expresses  the  rule  very  clearly 
for  which  the  lands  are  taken,  cannot  be  thus  :  "The  owner  of  land  taken  for  a 
considered  in  assessing  the  amount  of  railroad  is  entitled  to  recover,  in  any 
compensation  to  be  paid  for  the  portion  event,  as  one  item  of  damage,  the  fair 
taken ;  nor,  in  arriving  at  the  amount  of  value  of  the  portion  actually  taken. 
such  compensation,  can  conjectural  and  Wagner  v.  Gage  Co.,  3  Neb.  237.  And  in 
speculative  estimates  as  to  possible  advan-  addition  to  this,  he  should  have  allowed 
tages  or  disadvantages  arising  from  the  to  him  a  reasonable  compensation  for 
public  works  be  taken  into  the  account  whatever  damage  the  evidence  .shows  must 
Alabama,  &c.  R.  R.  Co.  v.  Burkett,  42  necessarily  be  done  to  the  residue  of  the 
Ala.  83.  tract  from  the  proper  construction  and 
^  Meacham  9.  Fitchbarg  R.  R.  Co.,  4  future  careful  operation  of  the  road. 
Cush.  (BCass. )  291  ;  Upton  v.  South  Read-  Where  the  evidence  shows  that  the  land- 
ing Brunch  R.  R.  Co.,  8  Cush.  (Ma.ss.)  owner  will  be  specially  benefited  by  the 
600  ;  Chicago  &  Mexican  Central  R.  R  location  of  the  road,  such  benefit  may  go 
C-o.  V,  Ritter,  10  Am.  k  Eng  R.  R  Cases,  to  reduce  the  damages  to  the  residue  of  the 
202  ;  Philadelphia  &  Erie  R.  R.  Co.  v.  land,  but  cannot  be  set  off  against  the 
Cake,  95  Penn.  St.  139.  The  incidental  value  of  the  part  actually  taken.  But 
braefits  to  the  owner  which  may  be  set  off  those   benefits  which   ai-e    common   and 
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peculiar  benefits  resulting  to  them  in  particular,  and  not  the  general 
benefits  they  derive  in  common  with  other  land-owners  in  the  vicin- 
ity from  the  building  of  the  road.^  Although  general  resulting  bene- 

shared  in  by  others  as  well  canuot  be  con-  the  benefits  to  be  offset  arc  only  sufh  as 

sidered  to  reduce  his  damages.     But  dam-  the  land-owner  derives  in  excess  of  those 

ages  from  a  supposed  iusufficiency  of  a  which  his  neighbor  derives  from  the  con- 

culvert  to  the  owner's  remaining  land  in  struction  of  the  road.    Tebo,  &c.  K.  li.  Co.- 

case  of  high  water,  and  the  possible  de-  v.   Kingsbury,  61   Mo.   51  ;  Chapman  r, 

struction  of  pi-operty  by  tira  and  otherwise  Oshkosh,  &c.   R.  R.  Co.,  83  Wis.    629  ; 

through  the  carelessness  of  the  company's  Raleigh,  &c.  R.  R.  Co.  r.  Wicker,  74  N.  C. 

agent  in  operating  the  road,  are  too  uncer-  220;  Quincy,  Mo.,  &  Pacific  R.  K.  (^o.  v. 

tain  and  remote  to  be  taken  into  the  esti-  Ridge,    57   Mo.    599  ;    Mississippi   River 

mate,  and  valuations  of  the  land  based  in  Bridge  Co.  v.  Ring,  58  Mo.  491;  Hasher  v. 

part  thereon  are  entitled  to  no  weight  with  Kansas  City,  &c.  R.  R.  Co.,  60  Mo.  303  ; 

the  jury.     King  v.  Iowa  Midland  R.  R.  Addin  v.  White  Mountains  R.  R.  Co.,  55 

Co.,  34  Iowa,  455  ;   Lehigh  Valley  R.  R.  N.  H.  413;  Wyandotte,  &c.  R.  R.  Co.  v. 

Co.  V.  Lazarus,  28  Penn.  St.  203  ;  Patten  Waldo,  70  111.  629. 

r.  Xortham,  &c.  R.  R.  Co.,  33  id.  426  ;  »  Newby  v.  Platte  County,  25  Mo.  258; 

Fleming  v.  C,  D.,  &  M.  R.  R.  Co.,  34  Pacific  R.  R.  Co.  v.  Chrystal,  25  Ma  544. 

Iowa,  353.     Damages  to  be  paid  by  the  The  distinction  made  in  this  class  of  cases 

company  upon  the  condemnation  do  not  seems  to  us  to  be  witliout  foundation,  and 

cover  those  caused  by  injuries  resulting  if  benefits  and  advantages  ai-e  to  be  allowed 

from  negligence  or  unskilfulness  in  either  at  all  there  seems  no  good  reason  why,  if 

the  construction  or  operation  of  the  road,  they  are  equal  to  the  entire  value  of  the 

Delaware,  Lack.,  &  West.   R.  R.   Co.   v.  land  taken,  they  should  not  be  allowed  in 

Salmon,  40  N.  J.  L.  299.    And  even  if  full  satisfaction  of  the  entire  value  found, 

they  were  in  fact  included  in  the  assess-  and  in  several  of  the  States  it  is  held  that 

nient,  their  payment  would  be  no  bar  to  if  the  benefit  will  equal  the  value  of  the 

future  actions  brought  for  such  injuries,  land,  they  may  go  to  the  entire  payment 

The  damages  for  which  the  law  provides,  of  the  damages, — Com.  v.  Middlesex,   9 

and  proper  to  be  included  in  the  assessment  Mass.  888 ;  Whitman  v.  Boston  R.  R.  Co., 

for  the  right  of  way,  are  simply  those  which  3  Allen  (Mass.),  133  ;  Putnam  v.  Douglass 

it  can  be  said  with  reasonable  certainty  the  Co.,  6  Oregon,  328;   Elgin  r.  Eaton,  70 

owner  of  the  land  will  sustain  by  reason  III.  324,  —  upon  the  principle  that,  as  no 

of  its  appropriation  ;  in  other  words,  such  damage  is  sustained,  none  can  be  claimed, 

damages  as  are  necessarily  incident  to  the  Trinity  College  v.  Hartford,  82  Conn.  452  ; 

jiroper  construction  and  careful  manage-  Nichols  v.  Bridgeport,  23  id.  189  ;  Long 

ment  of  the  road,  leaving  injuries  resulting  Island  R.  R.   Cu.   v.    Bennett,   10   Hun 

from  negligence  to  be  compensated  for  by  (N.  Y. ),  91  ;   Chicago,  &c.  K  R.  Co.  v, 

action  whenever  they  occur.      Freemont,  Francis,  70  111.  238.    But  as  holding  the 

Elkhom,  &c.  R.  R.  Co.  v.  Whalen,  11  Neb.  doctrine  as  stated  in  the  text,  see  Shipley 

585;  Whiteman  v,  Wilmington,  &c.  R.  R.  v.  Baltimore  &  Potomac  R.  R.  Co.,  34  Md. 

Co.,  2  Harr.  (Df4.)  514  ;  Hatton  r.  MU-  336  ;  Jones  v.  Wills  Valley  R.  R.  Co.,  30 

waukee,  31  Wis.  27;  Indiana  Central  R.  R.  Ga.  43  ;  Atlanta  v.  Central,  &c.  R.  R.  Co., 

Co.  V.  Hunter,  8  Ind.  74  ;  Louisiana,  &c.  53  id.  120 ;  New  Orleans,  &c.  R.  R.  Co.  v. 

Plank -Road  Co.  v.  Pickett,  25  Mo.  635  ;  Gay,  a  rite ;  Todd  v.  Kankakee,  &c.  R.  R. 

Pennsylvania  R.  R.  Co.  tJ.  Heister,  8  Penn.  Co.,   78  111.   630;    Fremont,   &c.   Valley 

St.  445;  Kramer  v.  Cleveland,  &c.  R.  R.  R.  R  Co.   v.  Ward,  11   Neb.  597;  Fre- 

Co.,  5  Ohio  St.  140  ;  Malone  v.   Toledo,  mont,  &c.  Valley  R.  R.  Co.  v.  Whalen,  11 

84  id.  641 ;  Columbus,  &c.  R.  R.  Co.  v.  Neb.  585  ;  McReynolds  v.  Baltimore,  fee. 

Simpson,  5  id.  251 ;  Newby  v,  Platte  Co.,  R.  R.  Co.,  105  111.  152  ;  Page  r.  Chicago^ 

25  Mo.  258  ;  Mclntire  v.  State,  8  Black f.  &c.  R.  R.  Co.,  70  III.  824  ;  Meacham  v. 

(Ind.)  384.    The  rule  is  said  to  be  that  Fitchburg  R.  R.  Co.,  4  Cuah.  (Mass.)  291; 
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fit  to  the  land-owner,  in  common  with  that  occurring  to  other  land- 
owners in  the  vicinity,  is  not  to  be  taken  into  account  in  estimating 
damages  for  land  appropriated  to  the  use  of  a  railway,  yet  where  a 
local  incidental  benefit  to  the  residue  of  the  land  is  blended  or  con- 
nected, either  in  locality  or  subject-matter,  with  a  local  incidental 
injury  to  such  residue  of  land,  the  benefit  may  be  considered  in  fix- 
ing the  compensation  to  be  paid  the  owner,  not  by  way  of  deduction 
from  the  compensation,  but  of  showing  the  extent  of  the  injury  done 
the  value  of  the  residue  of  the  land.^  In  some  of  the  States  it  is 
held  that  whenever  the  property  of  an  individual  is  required  for 
public  uses,  the  owner  is  entitled  to  just  compensation  in  money  • 
but  if,  in  addition  to  its  intrinsic  value,  he  claims  indemnity  for  the 
losses  and  inconveniences  which  will  incidentally  devolve  upon  him 
in  consequence  of  such  public  appropriation  of  his  property,  in  esti- 
mating those  losses  and  inconveniences,  the  profits,  advantages,  and 
conveniences  which  wiU  result  to  him  from  the  uses  to  which  the 
public  applies  the  property  taken  are  also  to  be  estimated,  and  the 
excess  of  the  former  over  the  latter  is  the  true  amoimt  of  incidental 
damages.  The  just  compefisation  guaranteed  by  the  Constitution  for 
the  property  taken  must  be  ascertained  and  paid,  regardless  of  any 
speculative  advantage  to  flow  from  its  use.^ 

Parks  V,  Hampden  Co.,  120  Mass.  395 ;  v.  Gay,  SI  La.  An.  430 ;  California,  &c 

Allen  V,  Charlestown,  109  id.  243  ,*  Upton  R.  R.  Co.  v.  Armstrong,  46  Cal.  85  ;  Alton, 

V.  So.  Reading  Branch  R.  R.  Co.,  8  Cush.  &c.  R.  R.  Co.  v.  Carpenter,  14  111.  190 ; 

(Biass.)  600 ;  Vicksburg,  &c.  R.  R.  C«).  v.  San  Francisco,  &c.  R.  R.  Co.  v,  Caldwell, 

Caiderwood,  15  La.  An.  481  ;  Chesapeake,  81  Cal.  367  ;  Credit  Valley  R  R.  Co.  r. 

&c.  R.  R.  Co.  V.  Tyree,  7  W.  Va.   693;  Spraggs,  24  Grant's  Ch.  (U.  C.)  231. 
Mount  Washington  Road,  in  re,  35  N.  H.  *  Cleveland  &  Pittsburgh  R.  R.  Co.  v. 

134 ;    Carpenter  v.   Landaff,   42  id.   218  ;  Ball,  5  Ohio  St.  568. 
Adden  v.  White  Mountains  R.  R.  Co.,  65         *  Sutton  v.  City  of  Louisville,  5  Dana 

id.  418  ;  Senior  v.  Metropolitan  Ry.  Co.,  (Ky.),  28  ;  Rice  v,  Danville,  &c.  Turnpike 

2  H.  i  C.  258  ;  James  River,  &c.  R.  R.  Co.,  7  Dana  (Ky.),  81 ;   Jacob  v.  City  of 

Co.  V.  Turner.  9  Leigh  (Va.),  313  ;  Keiths-  Louisville,  9  Dana  (Ky.),  114  ;   Woodfolk 

buig,  Ac.  R.  R.  Co.  V,  Henry,  79  lU.  290 ;  v.  Nashville  &  Chattanooga  R.  R.  Co.,  2 

Peoria,  &c.  R.  R.  Co.  v.  Black,  58  id.  33  ;  Swan  (Tenn.),  422  ;  Shipley  ».  Baltimore, 

Weir  V.  St.  Paul,  &c.  R.  R.  Co.,  18  Minn.  &c.  R.  R.  Co.,  34  Md.  336  ;  Hayes  v,  Ot- 

155  ;    Minnesota    Central   R.  R.    Co.   r.  tawa,  &c.  R.  R.  Co.,  54  111.  373':  Wilson 

McNamara,  13  id.  508  ;  Lee  v,  Tebo,  &c.  v.  Rockford,  R.  I.,  &  St.  L.  R.  R.  Co.,  59 

R.  R.    Co.,   58   Mo.    178  ;    Nicholson  v.  111.  273  ;   Peoria,   P.,   &  J.  R.  R.  Co.   v. 

N.  Y.  &  New  Haven  R.  R.  Co.,  22  Conn.  Laurie,  63  III.  264  ;  Caqwnter  v,  Jennings, 

74 ;  Nichobv.  Bridgeport,  23  Conn.  189;  77  111.  250  ;  Todd  v.  Kankakee  &  I.  R. 

Homsteiu  v.  Atlantic,  &c.  R.  R.  Co.  51  R.  R.  Co.,  78  111.  530  ;  Oregon  Cent.  R.  R. 

Penn.  St.  87.     But  in  some  States  general  Co.  v.  Wait,   3  Oreg.  91  ;    Woodfolk  v. 

benefits,  common  to  all  in  the  vicinity,  are  Nashville  &  C  R.  R.  Co.,  2  Swan,  422  ; 

held  to  be  allowable  as  against  the  dis-  East  Tenn.  &  V.  R.  R.  Co.  v.  Love,  8 

advantages.     New  Orleans,  &c  R.  R.  Co.  Head,  (Tenn.)  63  ;  Paducah  &  M.  R.  R. 
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A  tenant  for  years  whose  lease  began  before,  and  who  was  in  pos- 
session at  the  time  an  injury  was  done,  is  an  owner  within  the  pro- 
visions of  a  statute  regulating  the  compensation  to  be  paid  to  owners 
of  land,  etc.,  and  is  entitled  to  recover  damages  for  an  injury  sus- 
tained by  him  in  the  building  of  the  road ;  and  the  benefit  accruing 
to  him  from  the  road,  but  not  that  accruing  to  the  land-owner,  may 
be  deducted  from  the  injury  received.^  But  in  assessing  damages 
for  land  taken  by  a  railroad  company,  the  jury  cannot  legally  take 
into  consideration  and  make  allowance  for 'any  such  benefits  as 
accrue  to  the  community  generally  from  the  construction  of  the 
road.*  And  in  some  of  the  States  it  is  held  that  the  "just  compen- 
sation **  secured  by  constitutional  provision  to  a  land-owner  for  in- 
jury to  his  property  taken  by  a  railroad,  excludes  from  consideration 
the  general  enhancement  of  the  value  of  his  property.  The  cash 
value  and  the  actual  damage  are  the  true  standard  by  which  to 
determine  the  compensation  to  which  in  such  cases  the  party  is  en- 
titled.* And  in  those  States  where  benefits  are  allowed  to  be  offset, 
the  jury  cannot  estimate  the  benefit  the  road  has  been  to  property 
of  the  plaintiff  situated  in  another  place,  and  unconnected  with  tho 
lot  for  which  he  claims  damages ;  *  and  evidence  that  the  remaining 
land  of  the  petitioner  would  be  benefited  by  the  location  of  a  station 
at  that  place  is  inadmissible  in  reduction  of  damages,  if  no  act  has 
been  done  by  the  proprietors  of  the  railroad  towards  establishing 
such  a  station.^  In  several  of  the  States  the  Constitution,  and  in 
others  the  statute,  provides  that  damages  shall  be  assessed  without 
deduction  for  benefits,  and  of  course,  in  those  States  full  damages 
must  be  awarded.  The  fact  that  the  building  of  the  road  will 
increase  the  demand  for  a  certain  species  of  property  which  the  land- 
Co.  V.  Stovall,  12  Heisk.  (Tenn.)  1  ;  &  T.  R.  R.  Co.  v.  Calderwood,  15  La.  An. 
Miss.  R.  R.  Co.  V.  McDonald,  12  Heisk.  481  ;  Jones  v.  WiUs  Valley  R.  R.  Co.,  80 
(Tenn.)  54  ;  MitcheU  v.  Thornton,  21  Ga.  43  ;  Atlanta  v.  Central  R.  R.  &  Bank- 
Oratt.  (Va.)  164;  Milwaukee  &  M.  ing  Co.,  53  Ga.  120. 
R.  R.  Co.  r.  Eble,  4  Chandler  (Wis.),  i  Turnpike  Road  «.  Brosi,  22  Penn. 
72  ;  Buffalo  Bayou,  B.,  &  .C.  R.  R.   Co.     St.  29. 

V.  Ferris,  26  Tex.  688  ;  Paris  v.  Mason,  37  *  Little  Miami  R.  R.  Co.  v,  Collett,  6 
Tex.  447 ;  Suttx)n  v,  Louisville,  6  Dana  Ohio  St  182  ;  Harvey  v.  Lloyd,*  8  Penu. 
(Ky.),  28;   Jacob  v,  Louisville,  9  Dana    St.  331. 

(Ky.),  114  ;  Henderson  &  N.  R.  R.  Co.  «.  »  Brown  v.  Beatty,  34  Miss.  227;  Isom 
Dickerson,  17  B.  Mon.  (Ky.)  173 ;  Louis-  v,  Mississippi  Central  R.  R.  Co.,  86  Miss. 
ville  &  N.  R.   R.   Co.  v.'  Thompson,  18     800. 

B.  Mon.  (Ky.)  735  ;  Elizabethtown  &  P.  *  Railroad  Co.  v,  Onson,  8  Watts 
R.  R.  Co.  V.  Helm,  8  Bush  (Ky.),  681  :     (Penn.),  243. 

New  Orleans,  O.,  &  G.  W.  R.  R.  Co.  v.  ^  Brown  v.  Providence,  &c.  R.  B.  Co., 
La^rde,  10  La.  An.  150  ;  Vicksbui^,  S.,     5  Gray  (Mass.),  85. 
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owner  has  for  sale  —  as,  in  one  case,  chestnut  ties  —  is  not  admissi* 
ble  in  reduction  of  damages.  The  benefit  is  held  to  be  too  remote.^ 
As  in  the  estimation  of  damages  for  the  taking  of  land,  the  disad- 
vantages and  damages  arising  therefrom  are  confined  to  the  particu- 
lar tract  from  which  the  land  was  taken,  so  upon  the  other  hand  the 
benefits  to  be  allowed  are  confined  to  the  benefits  to  the  particular 
tract  in  question,  and  benefits  to  other  lands  owned  by  the  land- 
owner in  the  vicinity  cannot  be  considered.^ 

Sec.  263.  Opinions  as  to  Value:  Expert  Evidence.  —  As  value  rests 
largely  in  opinion,  it  follows  as  a  matter  of  course  that  persons  ac- 
quainted with  the  value  of  the  land  may  give  their  opinion  as  to 
the  value,  and  the  amount  of  benefits  or  damages.^    In  order  to 

1  Childs  V.  New  Haven,  &c.  B.  R.  Co.,  16  Barb.  (N.  Y.)  100  ;  Lincoln  v.  Sara- 

133  Mass.  253.  toga  &  Scheu.  R.  R.  Co.,  28  Wend  (N.  Y.) 

*  Philaflelphia,  &c  R.  R.  Co.  v.  Gilson,  425  ;  Montgomery  &  W.  P.  R.  Co.  v. 
8  Watts  (Penn.),  243  ;  St.  Louis,  &c.  R  R  Vamer,  19  Ala.  185  ;  Alabama  &  F.  R.  R. 
Ca  V.  Brown,  58  111.  61  ;  Todd  v.  Kan-  Co.  v.  Barkett,  42  id.  83  ;  Evansrille,  I.,  k 
kakee,  &c.  R  R.  Co.,  78  id.  530  ;  Minne-  C.S.  R.  R  Co.  v.  Fitzpatriek,  10  Ind.  120; 
sota  Valley  R.  R.  Co.  v.  Doran,  17  Minn.  Baltimore,  P.  &  C.  R.  R.  Co.  v.  Johnson, 
188 ;  Padiicah,  &c.  R  R.  Co.  v.  Stovall,  59  id.  480  ;  Baltimore,  &c.  R.  R  Co.  v, 
1  Heisk.  (Tenn.)  1  ;  Buffalo  Bayou,  &c.  Stoner,  id.  579 ;  Chicago  &  A.  R  R.  Co. 
R  R.  Co.  V.  Ferris,  26  Tex.  588.  v.  S.  &  N.  W.  R  R.  Co.,  67  IlL  142;  Har- 

*  Walker  v.  Boston,  8  Cuah.  (Mass.)  rison  v.  Iowa  Midland  R.  R.  Co.,  36  Iowa, 
279  ;  Shattuck  v,  Stoneham  Branch  R.  R  823  ;  Prosser  v.  Wapello  Co.,  18  id.  327  ; 
Co.,  6  Allen  (Mass.),  115  ;  Wyman  v.  Henry  v.  Dubuque,  &c.  R.  R.  Co.,  2  id. 
Lexington  R.  R.  Co.,  13  Met.  (Mass.)  316  ;  288;  Dalzell  v.  Davenport,  12  id.  437; 
Whitman  v.  Boston,  &c.  R  R  Co.,  7  Al-  City  of  Parsons  v.  Lindsay,  26  Kan.  430  ; 
len  (Mass.),  313  ;  Vandine  v.  Burpee,  13  Burlington  &  Missouri  River  R.  R.  Co.  v. 
Met  (Mass.)  288;  Snow  v.  Boston  &  Beebe,  16  Neb.  463;  Missouri  River,  &c. 
Maine  R  RCo.,  65  Me.  23  ;  Diedrich  v,  R.  R.  Co.  v.  Owen,  8  Kan.  409  ;  Curtis  v. 
Northwestern  Union  R  R  Co.,  47  Wis.  St  Paul,  &c.  R.  R.  Co.,  20  Minn.  28  ; 
662  ;  Jacksonville,  &c.  R.  R  Co.  v.  Cald-  Sherwood  v.  St  Paul,  &c.  R.  R.  Co.,  21 
well,  21  III.  75  ;  Galena,  &c.  R.  R.  Co.  v.  Minn.  127 ;  Hosher  v.  Kansas  City,  &c. 
Haalam,  73  111.  494  ;  Cairo,  &c.  R.  R  Co.  R.  R.  Co.,  60  Mo.  303  ;  Swan  v.  Middle- 
r.  Woolsey,  85  111.  370  ;  Brown  v.  Provi-  sex,  101  Mass.  178 ;  Dwight  v,  Co.  Com- 
dence,  &c.  R.  R.  Co.,  12  R  I.  238;  Indian-  missioners,  11  Cush.  (Mass.)  201  ;  Lafay- 
apolU,  Ac  R  R.  Co.  «.  Pugh,  85  Ind.  ette,  Ac.  R.  R  .Co*  v.  Winslow,  66  III. 
279  ;  Leber  v.  Minneapolis,  &c.  R  R  Co.,  219  ;  Simmons  v.  St  Paul,  &c.  R.  R.  Co., 
29  Minn.  256  :  Sherman  r.  Minneapolis,  18  Minn.  184  ;  St.  Paul,  &c.  R.  R  Co.  v. 
Ac.  R.  R  Co.,  30  Minn.  227  ;  Sheldon  v.  Murphy,  19  Minn.  500  ;  Lehmicke  v,  St. 
MinneapolU  R  R  Co.,  29  Minn.  318;  Paul,  Ac.  R  R.  Co.,  19  Minn.  464  ;  East 
Selma,  Ac.  R  R  Co.  v,  Keith,  58  Ga.  Penn.  R  R  Co.  v.  Hottenstine,  47  Penn. 
178 ;  Russell  p.  Horn  Pond  Branch  R  R  St  28  ;  Frankfort,  Ac.  R.  R.  Co.  v,  Wind- 
Co.,  4  Gray  (Mass),  607;  Atlantic  k  G.  sor,  61  Ind.  288;  Brown  v.  Corev.  48 
W.  R.  Co.  V.  Campbell,  4  Ohio  St  588  ;  Penn.  St.  495  ;  East  Penn.  R  R  Co.  r. 
Cleveland  A  P.  R  R  Co.  v.  Ball,  5  id.  Heister.  40  Penn.  St.  495  ;  Tate  v.  M.  K. 
568  ;  Morehoase  o.  Mathews,  2  N.  Y.  514;  A  T.  R  R  Co.,  64  Mo.  149.  But  see 
Dunham  V.  Simmons,  8  Hill  (N.  Y.),  609  ;  Burlington  v,  Missouri  River  R.  R  Co. 
Paige  V,  Hazard,  6  id.  603 ;  Troy  A  Bos-  v.  Beebe,  16  Neb.  463.  The  evidence  cf 
ton  R.  R  Co.  V.  Northern  Turnpike  Co.,  witnesses  as  to  the  value  of  the  premises 
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make  such  evidence  admissible,  the  witness  must  be  shown  to  pos- 
sess some  special  knowledge  of  the  value  of  the  land  in  question. 

immediately  before  the  condemnation,  and  part  of  plaintiff's  block,  a  witness  for 
the  value  of  the  several  parcels  immediate-  plaintiff,  who  had  acted  for  several  years 
ly  thereafter,  is  competent  to  be  considered  as  his  agent  in  looking  after  the  block, 
by  the  jury.  Indianapolis,  Decatur  &  had  paid  taxes,  given  leases,  and  collected 
Spriugfi(;ld  R.  R.  Co.  v,  Pugh,  85  lud.  279  ;  rents  thereon,  received  offers  to  purchase, 
Curtis  V.  St.  Paul,  Stillwater,  &  Taylor's  and  was  personally  acquainted  with  the 
Falls  R.  R.  Co.,  20  Minn.  28  ;  Colvill  t;.  block  both  before  and  after  the  taking, 
St.  Paul  k  Chicago  R.  R.  Co.,  19  id.  was  competent  to  testify  not  only  to  tlie 
283  ;  Sherwood  v.  St.  Paul,  &c.  R.  li.  Co.,  value  of  the  strip  taken,  but  also  to  the 
21  id.  127  ;  Sherman  v.  St  Paul,  Minne-  depreciation  in  value  of  the  remainder  of 
aiH)lLs  &  Manitoba  R.  R.  Co.,  80  Minn.,  the  block,  by  reason  of  the  taking  for  rail- 
227  ;  Snowv.  Boston  &  Maine  R.  R.  Co.,  way  purposes.  Diedrich  v.  Northwestern 
0^  Mc,  230  ;  Republican  Valley  R.  R.  R.  R.  Co.,  47  Wis.  662.  So  where  a  rail- 
Co.  V.  Arnold,  13  Neb.  485.  So  it  is  way  company  sought  to  condemn  city  lota 
competent  for  a  witness  who  has  a  per-  with  buildings  thereon  for  the  use  of  its 
sonal  knowledge  of  the  land,  and  who  road,  it  was  held  that,  as  lands  and  city 
possesses  the  necessary  information  to  ena-  lots  have  no  standard  value,  it  was  right 
ble  him  to  form  a  proper  estimate  of  its  and  necessary  to  take  the  opiniona  of 
value,  to  state  his  opinion  as  to  the  value  witnesses,  and  to  hear  the  facts  upon 
of  the  residue  of  the  land  after  the  appro-  which  such  opinions  were  founded,  to  en- 
priation  ;  and  it  is  not  necessary  that  he  able  the  jury  to  fix  the  compensation  to 
should  know  of  sales  of  such  tracts  of  be  awarded  to  the  owners.  Lafayette, 
land.  Frankfort  &  Kokomo  R.  R.  Co.  Bloomington,  &  Mississippi  R.  R.  Co.  v. 
V.  Windsor,  51  Ind.,  288.  But  such  Winslow,  66  111.  219.  The  owner  having 
opinions  as  to  damages  should  be  care-  resided  upon  and  improved  it  for  several 
fully  weighed,  not  blindly  followed.  Mc-  years,  who  swears  that  he  knows  what  it 
Reynolds  v,  Baltimore  &  Ohio  R.  R.  is  worth,  is  a  competent  witness  as  to  ita 
Co.,  106  111.  152.  A  farmer  may,  as  an  value.  Burlington,  &c.  R.  R.  Co.  v, 
expert,  give  his  estimate  of  the  value  as  Schluntz,  14  Neb.  421.  In  a  Kansas  case 
farm  land  of  realty  so  condemned,  but  his  ten  witnesses  were  called,  who  testifietl 
opinion  generally  of  the  value  of  such  that  the}*  knew  the  value  of  the  farm  be- 
realty  is  inadmissible,  since  the  market  fore  and  after  the  appropriation,  and  gave 
value  of  a  farm  may  be  much  greater  than  such  values.  Thereafter  two  witnesses 
its  agricultural  value.  Brown  v.  Provi-  were  called,  who  stated  that  they  did  not 
dence  k  Springfield  R.  R.  Co.,  12  R.  I.  know  the  market  value.  They  were  then 
238  ;  Kansas  Central  R.  R.  Co.  v.  AUon,  asked  "  to  state  if  they  knew  the  per  cent 
24  Kan.  83  ;  Kansas  Central  R.  R.  Co.  r.  difference,  if  any  there  was,  in  the  value 
Ireland,  24  Kan.  85.  In  a  case  a  witness  of  the  farm  before  the  taking  and  after  the 
testified  that  he  knew  the  property  in  right  of  way  was  taken."  This  question 
question  "by  sight"  He  had  lived  for  was  objected  to,  but  the  witnesses  testified 
twenty-two  years  abont  three  miles  from  as  to  the  per-cent  difference.  None  of  the 
the  city  of  Stillwater.  The  property  had  ten  witnesses  who  had  testified  as  to  abeo- 
l"K*en  occupied  as  a  tavern -stand  for  about  lute  values  disclosed  in  their  testimony  a 
ten  years,  and  lay  between  Stillwater  and  less  per-(5ent  difference  than  did  these  two 
his  residence.  It  was  held  that  he  was  witnesses ;  and  after  all  the  testimony  was 
acquainted  with  the  property  within  the  received,  the  jury  were  sent  out  to  view 
rule  that,  when  the  value  of  property  is  the  farm  ;  and  their  verdict  was  less  than 
in  controversy,  persons  acquainted  with  it  two-thirds  of  the  smallest  difference  in 
may  state  their  opinion  as  to  its  value,  values  before  and  after  the  appropriation 
Lehmicke  v.  St.  I*aul,  Stillwater,  &  Tay-  which  was  disclosed  by  any  of  the  plain- 
lor's  Falls  R.  R.  Co.,  19  Minn.  464.  So  tiff's  witnesses.  It  was  held,  under  the 
in  an  action  for  damages  for  the  taking  of  circumstances,  that  the  admission  of  the 
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A  shoemaker,  who  has  never  bought,  sold,  or  owned  land  in  the  town, 
although  he  has  lived  there  and  rented  property  many  years,  would 

testimony  of  these  two  witnesses,  if  erro-  the  coart  instruct  the  jury  as  to  their 
neons,  was  not  sufficient  to  justify  a  rever-  proper  effect  on  the  testimony  of  the  wit- 
sal  of  the  judgment  rendered  in  favor  of  ness  and  his  estimate  of  damages.  Smal* 
the  land-owner.  I^eaven worth,  Topeka,  &  ley  v,  Iowa  Pacific  R.  K.  Co.,  36  la.  571. 
Southwestern  K.  R.  Co.  v.  Paul,  28  Kan.  It  is  the  province  of  the  court,  and  not  of 
816.  When  commissioners  reject  legal  the  jury,  to  exclude  improper  testimony. 
and  competent  evidence,  or  mistake  the  Karnes  v.  Bellville  k  Eldorado  K.  R.  Co., 
principle  that  should  govern  their  ap-  89  111.  269.  Where  the  question  asked 
praisement,  their  award  will  be  set  aside,  was  much  longer  than  necessary,  but  in- 
New  York  Central,  &c.  R.  R.  Co.,  in  quired,  in  substance,  how  much  less  the 
re,  15  Hun  (N.  Y.),  63.  It  Is  proper  land  was  worth  after  than  befora  che  appro- 
to  permit  a  witness  for  the  railway  com-  priatlon,  excluding  benefits,  it  was  held 
pany,  who  has  given  his  opinion  as  to  not  erroneous.  Britton  o.  D.  M.,  0.  &  S. 
the  effect  of  the  railway  on  the  market  R.  R.  Co.,  59  Iowa,  540.  Evidence  as  to 
value  of  the  plaintiff's  land,  to  be  cross-  noise  of  passing  trains,  and  as  to  the  in- 
examined  as  to  the  effect  upon  such  value  convenience  and  interruption  to  the  use  of 
of  the  probability  or  possibility  that  horses  the  property  resulting  from  the  ordinary 
might  be  frightened  or  fire  communicated  o])eratiou  of  defendant's  road,  was  held 
by  passing  engines  and  trains.  Wooster  v,  comi)etent,  as  bearing  upon  the  question  of 
Sugar  River  Valley  R.  R.  Co.,  57  Wis.  311.  the  diminished  value  of  the  property 
And  where  a  witness  for  the  land-owner  caused  by  the  construction  of  the  road 
has  been  examined  in  chief,  generally,  as  across  the  some.  County  of  Blue  Earth 
to  the  land,  the  material  it  contains,  value,  v,  St.  Paul  &  Sioux  City  R.  R.  Co.,  28 
etc.,  it  is  error  to  sustain  an  objection  to  a  Minn.  503.  Market  value  of  land  is  not 
question,  on  cross-examination  of  such  a  question  of  science  or  skill  upon  which 
witness,  requiring  him  to  state  the  value  only  an  expert  can  give  an  opinion.  Penn- 
of  the  land,  including  all  the  materials  in  sylvania  &  New  York  R.  R.,  &u.  Co.  v. 
it,  as  it  lies,  how  much  it  is  worth  per  Bunnell,  81  Penn.  St.  414.  And  jiersons 
■ere  in  the  market,  though  said  witness  of  the  neighborhood  are  presumed  to  have 
may  have  answered  such  question  on  his  sufficient  knowledge  of  the  market  value 
examination  in  chiefl  Pittsburgh,  Ft.  to  be  competent  to  testify  thereto.  Penn- 
Wayne,  &  Chicago  R.  R.  Co.  v.  Swinney,  sylvania  &  New  York  R.  R.,  &c,  Co.  p. 
69  Ind.  100.  It  is  not  proper  to  ask  a  Bunnell,  81  Penn.  St  414  ;  Burlington 
witness  how  much  less  a  farm  would  be  &  Missouri  River  R.  R.  Co.  v,  Schluntz,  14 
worth  by  reason  of  the  construction  of  a  Neb.  421.  Although  their  knowledge  may 
railway  across  it.  This  would  be  an  indi-  have  rested  solely  upon  a  few  purchases 
n>ct  mode  of  obtaining  the  opinion  of  the  made  by  the  railway  company,  and  from 
witness  as  to  the  amount  of  damages  re-  no  other  sales  or  purchases  in  the  reaUes- 
sulting  from  the  construction  of  the  road,  state  market,  they  have  some  knowledge 
Bjiltiraore,  Pittsburgh,  &  Chicago  R.  R.  upon  which  to  base  an  opinion,  and  the 
Co.  o.  Johnson,  59  Ind.  247.  Nor  is  it  valueof  that  opinion  is  for  the  jury.  Pitts- 
admissible  to  ask  a  witness  at  what  price  burgh  &  Lake  Erie  R.  R.  Co.  v.  Robinson, 
he  had  offered  for  sale  adjoining  property.  95  Penn.  St.  426.  It  is  held  in  some  of 
Montclair  R.  R.  Co.  r.  Benson,  36  N.  .J.  the  States  that  the  opinions  of  witnesses 
L.  557.  Where  a  witness  on  cross-ex-  as  to  the  amount  of  damages  sustained  by 
amination  stated  at  length  the  grounds  a  party  are  not  competent  evidence.  The 
for  his  estimate  of  the  diminished  value  witnesses  must  testify  as  to  facts,  and  the 
of  the  premises,  some  of  which  were  legit-  court  or  jury  must  determine  the  amount 
imate  and  proper,  while  it  was  claimed  of  damages  from  the  facta  proved.  Balti- 
others  were  not,  it  was  held  that  a  refusal  more,  Pittsburgh,  &  Chicago  R.  R.  Co.  v, 
to  exclude  all  was  not  enoneons,  as  the  Johnson,  59  Ind.  247  ;  Baltimore,  Pitts- 
defendant  might,  by  asking  it,  have  had  burgh,  ft  Chicago  R.  R.  Co.  o.  Johnson,  59 
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not  be  a  competent  witness  to  prove  the  value  of  lands  in  the  vicin- 
ity, because  he  is  not  shown  to  have  had  the  means  of  forming  an 

Ind.  480  ;  Same  17.  Stoner,  id.  579  ;  Brown  tiou  awarded.  And  where  such  testimony 
V,  Providence  &  Springfield  R.  U.  Co.,  12  i«  presented,  the  refusal  of  tlie  lower  court 
R.  I.  238.  Where  the  owner  of  the  land  to  consider  it  will  work  a  reversal  of  the 
taken  was  asked  how  much  in  his  opinion,  cause.  St.  Louis  &  Florissant  R.  R.  Co. 
the  i-ailroad  had  depreciated  the  value  of  v.  Almeroth,  62  Mo.  343.  The  couimia- 
his  farm  as  a  whole,  it  was  held  that  the  sioners  may  on  their  own  motion  tiike  tes- 
questiou  referred  to  the  farm  as  owned  by  tiniony  in  relation  to  damages.  St.  Paul 
him  at  the  time  of  the  trial,  exclusive  of  k  Sioux  City  R.  R.  Co.  v.  Covell,  2  Dak. 
the  laud  taken,  and  was  proper.  Wooster  483.  The  land-owner  expre^ly  waived 
r.  Sugar  River  Valley  R.  R.  Co.,  57  Wis.  the  right  to  produce  and  examine  wit- 
311.  In  some  cases  it  is  held  that  wit-  nesses,  and  consented  with  the  counsel  for 
nesses  bhould  not  be  permitted  to  give  the  railroad  company  that  the  conmiis- 
their  opinions  before  the  jury  of  the  value  sioners  might  act  uiion  a  view  of  the  prein- 
of  the  land,  subject  to  the  right  of  way.  ises,  which  they  proceeded  to  do,  au<l  make 
This  should  be  left  to  the  jury  to  ascertain  their  award.  On  motion  to  set  aside  the 
from  facts  affecting  the  value,  and  proper  award,  it  ap|)eared  from  the  affidavit  of  the 
to  be  consideied,  uiiinHueuced  by  the  land-owner,  that  in  declining  to  produ<-e 
opinion  of  others.  Fremont,  £lkhom,  &  witnesses  he  acted  upon  a  misapprehension 
Missouri  Valley  R.  R.  Co.  v.  Whalen,  11  as  to  his  legal  rights,  founded  upon  erro- 
Neb.  585.  Nor  as  to  8e{)arate  items  of  neous  in  fonuatiou  derived  by  him  from  an - 
damage.  New  York,  West  Shore,  &  Buf-  other  i)erson,  to  the  effect  that  he  would 
laio  R.  R.Co.,  inref  29  Huu  (N.  Y.),  609.  l>e  entitled  to  rehearing,  as  a  matter  of 
The  declarations  of  the  owner  of  the  land  light,  before  other  commissionei's,  and  that 
us  to  its  %^lue,  his  offer  of  it  at  a  fixed  on  such  rehearing  he  could  examine  wit- 
]irice,  and  sale  of  a  ^tortion  of  it,  are  evi-  nesses.  It  was  held  that  the  land-owner 
dence  on  the  question  of  damages,  as  con-  is  entitled  to  the  relief  asked  for  by  him, 
stituting  his  estimate  of  its  value  as  on  the  ground  that  he  was  misled  to  his 
against  the  land-owner.  Elast  Brandy  wine  prejudice  by  erroneous  information  as  to 
k  Waynesbuig  R.  K  Co.  v.  Rank,  78  his  legal  rights.  New  Yoik,  Lackawanna, 
Penn.  St.  454.  And  whei-e  the  land-owner  &  Western  R.  R.  Co.,  63  How.  Pr.  ( N.  Y. ) 
died  while  the  proceedings  were  pending,  265.  The  fact  to  be  ascertained  is  the 
and  a  trustee  was  substituted  as  a  paity,  value  of  the  land  at  the  time  of  the  tak- 
under  an  agi'eement  that  no  rights  of  the  ing ;  and  to  arrive  at  this  value,  testi- 
defendant  should  be  prejudiced  thereby,  mony  to  prove  the  annual  net  profits  de- 
it  was  held  that  the  agreements,  decla-  rived  fi-oni  the  laud  for  a  particular  use  ia 
rations,  and  admissions  of  the  deceased  not  admissible.  Stockton  &  Copperojiolis 
were  comjietent  evidence  as  against  the  R.  R.  Co.  v.  Galgiani,  49  Cal.  139.  Vyton 
trustee  so  substituted.  Power  ».  Savan-  a  jury  trial  upon  a  land-owner's  appeal  to 
nnh,  Ski<laway,  &c.  R.  R.  Co.,  66  Ga.  471.  the  district  court,  the  applicant  called  a 
The  evidence  will  be  confined  to  the  par-  witneas  who  testified  to  sales  of  other  lands 
ticular  lands  described  in  the  petition,  un-  sold  by  him  from  time  to  time  in  the  vi- 
less  the  defendant  files  a  cross-petition  cinity  of  the  land  sought  to  be  condemned, 
setting  up  that  he  is  the  owner  of  ground  and  also  gave  testimony  with  reference  to 
not  di'seribed  in  the  original  petition,  the  similarity  of  situation  and  character 
which  will  be  damaged  and  makes  claim  of  the  lands  so  sold  to  the  land  sought  to 
to  have  the  damages  thereto  likewise  as-  be  condemned.  It  was  held  that  evidence 
sessed.  Chicago  k  Iowa  R  R.  Co.  1;.  of  the  juices  obtained  for  the  lots  so  sold 
Hopkins,  90  111.  816.  Where  land  taken  by  the  witness,  and  of  the  average  price  ob- 
for  railway  purposes  is  appraised  by  com-  tained  for  the  lots  so  sold,  was  incompetent 
missioners,  it  is  the  duty  of  the  court,  on  and  inadmissible.  Stinson  v,  Chicago,  St. 
exceptions  filed,  to  hear  testimony,  if  of-  Paul,  k  Minneapolis  R.  R.  Co.,  27  Minn, 
fered,  as  to  the  adequacy  of  the  compensa*  284.    In  a  proceeding  to  condemn  an  entire 
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intelligent  opinion  upon  the  subject.^  Nor  would  a  farmer  be  a 
competent  witness  as  to  the  value  of  a  fishing-privilege.* 

Assessors  accustomed  to  appraise  land  and  who  have  assessed  land 
in  the  vicinity,*  or  jurors,  selectmen,  commissioners,  etc.,  who  have 
assessed  damages  for  land  taken  for  public  purposes,^  farmers  living 
in  the  vicinity  who  are  acquainted  with  the  land,  as  to  the  value  of 
farm  land,^  real-estate  agents  who  are  engaged  in  the  purchase  and 
sale  of  real  estate,  or  indeed  any  persons  who  are  show^n  to  have 
adequate  knowledge  of  the  value  of  such  lands  are  competent  as 
experts.^   The  question  as  to  whether  the  witness  is  qualified  to  give 

lot  in  a  city,  evidetice  of  the  price  per  foot  show  that  the  land  was  suitable  to  be 
an  adjoining  tract  had  been  sold  for,  and  platted  into  village-lots,  and  its  probable 
the  price  per  foot  at  which  other  lots  had  value  when  so  platted,  may  be  cross-exam- 
been  oifered  for  sale,  is  competent  if  of-  ined  in  regard  to  sales  of  lots  in  the  vicin- 
fered  by  the  comimny  as  evidence  in  chief,  ity,  though  some  of  such  sales  were  made 
but  is  not  after  the  defendant  has  closed,  four  or  five  years  previous.  The  limits  of 
In  a  proceeding  to  condemn  land,  where  such  evidence  are  much  within  the  discre- 
the  petitioner  doses  his  case  and  the  tion  of  the  trial  court.  Watson  r.  Mil- 
land-owner  gives  evidence  of  the  value  waukee  &  Madison  B.  R.  Co.,  57  Wis, 
of    the    property    sought    to  be    taken,  332. 

there  is  no  error  in  refusing  to  allow  the         ^  Whitney  v.  Boston,  9S  Mass.  312. 
petitioner  to  prove  the  price  at  which  an         ^  Boston,  kc.  R.  R.  Co.  v.  Montgom- 

adjoining  tract  was  sold,  or  at  which  other  ery,  119  Mass.  114. 
lots  in  the  vicinity  are  offered  for  sale.         *  Chandler  v.  Jamaica  Pond  Aqueduct 

Such  evidence  is  in  chief  and  not  in  rebut-  Co.,  125  Mass.  544  ;  Whitman  v.  Boston 

tal,    and  it  is  a  matter  of  discretion  to  &  Maine  R.  R.  Co.,  7  Allen  (Mass.),  318 ; 

open  the  case  and  let  in  proof  which  ought  Sexton  v.  North  Bridgewater,  116  Mass. 

to  have  been  given  in  cliief.     Chicago  k  200.     Their  official  valuations,  however, 

Western  Indiana  R.  R.  Co.  v,  Maroney,  are  not  admissible.     Brown  v.  Providence, 

95   111.    179.      Watson  v.   Milwaukee  k  &c.   R.   B.   Co.,   5    Gray    (Mass.),    35; 

Madison  R.  R.  Co.,  57  Wis.  332.     Where  Oregon  Cascade  R.  R.  Co.  v,  Bailey,   8 

the  point  was,  "to  arrive  at  the  value  of  Oregon,    164;    Flint    r.   Flint,   6    Allen 

plaintiff's  land,   the  inquiry  is    what  it  (Mass.),    34;    Eenerson    v,   Henry,    101 

would  sell  for  at  a  fair  sale  in  the  market,  Mass.  152. 

without  reference  to  its  use  for  any  pai  tic-         *  Fowler  v,  Co.  Commissioners,  6  Allen 

ular  purpose  ;  the  best  evidence  of  mar-  (Mass.),  92 ;  Dickerson  v.  Fitchburgh,  18 

ket  value  is  the  price  paid  for  land  in  that  Gray  (Mass.),  646;    Webber  v.   Eastern 

neighborhood,  making  allowance  for  differ-  R.  II.  Co.,  2  Met.  (Mass.)  142. 
ence  in  position  and  improvements."     It         *  Brown  v.  Providence  &  Springfield 

was  held  that  the  point  was  properly  re-  R.  R.  Co.,  12  R.  I.  238.     But  in  this  case 

fused.    Pittsbui7»h,  Virginia,  &  Charleston  it  was  held  that  his  opinion  generally  of 

R.  R  Co.  V.  Rose,  74  Penn.  St.  862.     So  the  value  of  such  realty  is  inadmissible 

evidence  that  some  land  near  by  that  in  since  the  market  value  of  a  farm  may  be 

controversy  was  sold  ten  or  twelve  years  much  greater  than  its  agricultural  value, 
before  the  trial,  and  at  a  certain  price,  is  too         •  Flint  «.  Flint,  anU  ;  Central  Panfic 

remote  to  determine  the  value  of  the  land  R.  R.  Co.  v.  Pearson,  35  Cal.  247  ;  Bos- 

in  controversy  at  the  time  of  its  appropri-  ton,  Ac.  R.  R.  Co.  i'.  Montgomery,  119 

ation.     Everett «.  Union  Pacific  R.  R.  Co.  Mass.    114;  Buffum  v.   New  York,   Ac. 

59  Iowa,  248.     A  witness  who  has  been  R.  R.  Co.,  4  R.  I.  221. 
examined  on  behalf  of  the  land-owners  to 
VOL.  II.  —  15 
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an  opiDion  is  for  the  court,^  but  the  weight  of  the  evidence  is  for  the 
jury.« 

Witnesses  having  the  requisite  qualifications  may  testify  as  to  the 
efTects  of  the  construction  of  a  railroad  upon  certain  classes  of  estates, 
—  as  upon  the  rental  value  of  premises,'  upon  the  rates  of  insurance,^ 
the  difference  in  the  expense  of  carrying  on  a  farm  by  reason  of  the 
land  being  cut  by  the  railroad,^  of  the  capacity  of  the  land  for  valu- 
able uses,^  or  indeed  in  reference  to  any  matter  which  admits  of  an 
opinion  founded  upon  experience.  But  such  evidence  is  not  compe- 
tent as  to  matters  which  are  purely  speculative  and  conjectural^ 

Sec.  264.  Damages  in  Trespass.  —  In  actions  of  trespass  for  the 
wrongful  entry  of  a  railway  upon  lands  without  authority  of  law,  the 
damages  generally  are  confined  to  such  injuries  as  occurred  hefcrt  the 
action  was  brought ;  and  the  company  is  liable  to  successive  actions 
for  the  continuance  of  the  nuisance,  as  the  satisfaction  of  the  judg- 
ment does  not  validate  the  appropriation  of  the  land.®  But  where 
the  damages  are  of  a  permanent  character,  and  go  to  the  entire  value 

1  Tacker  v.  Mass.  Central  B.  R.  Co.,  tr.  Railroad  Oo.,  6  AUen  (Mass.),  115  ; 

118  Mass.  546 ;  Swan  v.  Middlesex,  101  Gi-eeu  v.   Fall    River,    113    Mass.    262  ; 

id.  173.  Gardner  v.  Brookline,  127  id.  358  ;  Pros- 

^  Pennsylvania,  &c.  B.  R.  Co.  v.  Bun-  brey  t*.  Railroail  Co.,  103  id.  1.    The  cases 

nell,  81  Penn.  St.  414.  recognize  not  only  the  propriety  of  this 

s  Chandler  v.  Jamaica  Pond  Aqaeduct  kind  of  evidence  on  the  cross-examination 

Co.,  125  Mass.  544.  of  a  witness  who  has  given  his  opinion  as 

^  Webber  o.  Eastern  R.  R.  Co.,  2  Met.  to  the  value  of  the  property  in  question, 

(Mass.)  147.  but  as  evidence  in  chief  to  disprove  the 

^  Milwaukee,  &c.  R.  R.  Co.  ^.  Eble,  4  correctness  of  the  opinion  of  a  witness  who 

Chand.  (Wis)  72  :  Rockford,  ftc.  R.  R.  has  given  an  opinion  of  the  value  of  lands 

Co.  V.  McKinley,  64  III.  388.  in    dispute.     Bonham    v.    Dunbar,    103 

^  Central  Pacific  R.  R.  Co.  v.  Pearson,  Mass.  365.  And  generally,  evidence  of  sales 

85  C<al.  247  :  Elizabethtown,  &c.  R.  R.  Co.  made  in  the  vicinity  of  the  lands  in  con- 

V.  Helm,  8  Bush  (Ky.),  681 ;  Troy  &  Bos-  troversy,  from  one  to  eight  years  before,  is 

ton   R.  R.  Co.  «.  Northern  T.  Co.,   16  admissible.     Paine    ».    Boston,    4    Allen 

Barb.  (N.  Y.)  100.  (Mass.),    168  ;  Railroad  Co.  v.  Railroad 

7  Elizabethtown,  &o.  R.R.  Co.  v.  Helm,  Co.,  3  id.  142  ;  Davis  o.  Railroad  Co.,  11 

wnJbt.    Evidence  of  this  character,  to  test  Cush.  (Mass.)  308. 

the  value  of  the  opinion  of  a  witness  who         *  Bird  v.  Wilmington,  ftc.  R.  R.  Co., 

testifies  as  to  the  future  value  of  land  8  Rich.  (S.  C.)  £q.   46  ;  Anderson,  &c. 

to  be  thereafter  platted  and  sold  in  the  R.  R.  Co.  v.  Kernodle,  54  Ind.  314 ;  Bare 

shape  of  village-lots,  is  clearly  admissible.  ».  Hoffman  R.  R.  Co.,  79  Penn.  St.  71  ; 

Recent  sales  would  be  the  beat  test,  but  Hetfield  «.  Central  R.  R.  Co.,  34  N.  J.  L. 

the  limits  within  which  evidence  of  sales  251  ;  Carl  v.  Sheboygan,  ftc.  R.  R.  Co., 

may  Iw  shown  is  very  much  in  the  discre-  46  Wis.  625  ;  Plate  ».  N.  Y.  Central  R.  R. 

tioii  of  the  trial  judge  ;  and  the  court  will  Co.,    37   N.  Y.   472  ;    Mahon  «.   N.  Y. 

not  find  that  such  judge  has  abusod  his  Central  R.  R.  Co.,  24  id.  658  ;  Cain  v. 

discretion  upon  a  question  of  this  nature  Chicago,  &c.  R.  R.  Co.,  54  Iowa,  255; 

unless  the  abuse  is  clearly  shown.  Chand-  Dickson  v.   Chicago,   Rock    Island,   ftc. 

ler  V,  Jamaica,  122  Mass.  305  \  Shattuck  R.  R.  Co.,  71  Mo.  575. 
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oi  the  estate  affected  by  the  nuisaiMse,  a  reeoveiy  may  be  had  of  the 
entire  damages  in  one  action.^  Thus,  in  an  action  for  overflowing 
the  plaintiff's  land  by  a  mill-dam,  the  lands  being  submerged  thereby 
to  such  an  extent  and  for  such  a  period  as  to  make  it  useless  to  tiie 
plaintiff  for  any  purpose,  the  jury  were  instructed  to  iind  a  verdict 
foir  the  plaintiff  for  the  full  value  of  the  knd.^  So,  too,  when  a  rail- 
road company  by  permanent  erections  imposed  a  continuous  burden 
upon  the  plaintiff's  estate,  which  deprived  the  plaintiff  of  any  bene- 
ficial use  of  the  portion  of  the  estate  so  used  by  it,  it  was  held  that 
the  whole  damage  might  be  recovered  at  once  ;^  but  where  the  ex- 
tent of  a  wrong  may  be  apportioned  from  time  to  time,  and  does  not 
go  to  the  entire  destruction  of  the  estate,  or  its  beneficial  use,  sepa- 
rate actions  not  only  may,  but  must,  be  brought  to  recover  the  dam- 
ages sustained.^  So,  too,  when  a  nuisance  is  of  such  a  character  that 
its  continuance  is  necessarily  an  injury,  and  it  is  of  a  permanent 
character,  so  that  it  will  continue  without  change  from  any  cause  but 
human  labor,  it  is  held  that  the  damage  is  original,  and  may  be  at 
once  fully  compensated.^ 

1  Troy  V.  Cheshire  R.  R.  Co.,  23  N.  H.  Cheshire  Turnpike  Co.  v,  StevenB,  anU; 

101  ;  Cheshire  Turnpike  Co.  v.  Stevens,  Battishill  v.  Reed,  18  C.  B.  714. 
18  id.  28  ;  Parks  v.  City  of  Boston,   15         *  In  Powers  v.  Council  Bluffs,  45  Iowa, 

Pick.  (Mass.)  198  ;  Blunt  v.  McCormick,  052,  the  plaintiff  was  the  owner  of  some 

3  Den.  (N.  Y.)  283  ;  Thayer  v.  Brooks,  17  city  lots  in  Council  Bluffs,  which  were 

Ohio,  489;  Fowle  V.  New  Haven,  &c.  R.  R.  crossed    by    a    meandering    stream.      In 

Co.,  107  Mass.  852  ;  Cooper  v.  Randall,  order  to    remove    this  stream   from  the 

59  III.  317  ;  Dickson  v.  Chicago,  &c.  R.  R.  street,  the  city  cut  a  ditch  along  the  side 

Co.,  71  Mo.  575 ;  Central  Branch  Union  of  the  street  and  across  the  end  of  the 

Pacific  R.  R.  Co.  v.  Twine,  23  Kan.  585  ;  plaiptiff  *s  lots  where  they  abutted  on  the 

K.'itabrook  v.  Erie  R.  R.  Co ,  51  Barb,  street.    By  means  of  the  ditch,  the  stream, 

(X.  Y.)  94;  Chicago,  &c.  R  R.  Co.  v.  being  turned  into  it,  was  much  shortened, 

Stein,  75  111.  41  ;  Lamb  v.  Walker,  L.  R.  and  removed  both  from  the  street  and  the 

»  Q.  B.  Div.  389  ;  Chase  v.  N.  Y.  Central  plaintiff's  lands.     This  was  done  in  1869 

R.  R.  Co.,  24  Barb.  (N.  Y.)  273  ;  Chicago,  and  1860.     The  ditch  led  the  water  into 

6 J.  R  R.  Co.  9.  Carey,  90  111.  514  ;  Chi-  a  county  ditch,  but  was  not  as  deep  as  the 

(»go,  &c.  R  R.  Co.  V.  Hoag,  90  111.  339.  latter  by  about  three  feet.     By  reason  of 

In  such  eases  the  statute  of  limitation  the  ditch  not  being  as  deep  as  the  county 

commences  to  run  from  the  time  when  the  ditch,  the  fall  of  the  water  at  the  couuty 

nuisance  was  created.    Powers  v.  Council  ditch  made  a  eavity,  and  also  out  away  the 

Bluffs,  45  Iowa,  652.  soil  back  of  the  ditch  ;  and  in  1866  the 

*  Anonymous,  4  Dall.  (U.  S. )  147.  plaintiff  began  to  sustain  damage  from  the 
See  also  Tucker  v.  Newman,  11  Ad.  &  El.  ditch  by  the  wasliing  away  of  the  soil  of 
41,  in  which  it  was  held  that  a  spout  his  lots,  and  at  the  time  of  bringing 
fixed  to  the  eaves  of  a  house  so  as  to  send  the  action  the  ditch  had  become  fifty  feet 
the  water  into  the  plaintiff's  yard  and  wide  and  twelve  feet  deep,  and  the  plain- 
make  it  damp  was  a  permanent  injury.  tiff  had  been  compelled  to  put  in  a  wall 

*  Troy  V.  Cheshire  R  R.  Co.,  ante.  which  arrested  the  damage  and  preserved 

*  Plumer   v.   Harper,   3   K.   H.  88  ;  his  lots  from  the  further  inroads  of  the 
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Sec.  265.  Power  not  ezhaosted  by  first  taking:  Lateral   Roads. 

—  The  power  of  a  railway  company  to  condemn  land  for  its  use  is 
not  exhausted  by  the  taking  of  lands  for  its  location,  but,  unless  its 
power  in  that  respect  is  expressly  limited,  it  may  exercise  it  from 
time  to  time,  as  a  necessity  for  the  increase  of  its  facilities  demands.^ 
"  We  are  aware  of  no  rule  of  law,"  says  Mulkey,  J.,  *  "  that  requires 
a  railway  company  to  acquire  by  condemnation  all  the  land  necessary 
for  the  construction  and  operation  of  its  road  at  the  same  time. 
Often  it  is  difficult,  if  not  impossible,  to  tell  in  the  first  instance 
what  amount  will  be  required  for  such  purpose,  as  this  depends  so 
largely  upon  the  growth  and  development  of  country  towns  and 
villages  along  the  line  of  the  road."  Therefore,  unless  the  legislature 
restricts  the  company  to  a  certain  quantity  of  land,  which  it  has 
taken,  or  limits  the  exercise  of  the  power  to  a  certain  period, 
which  has  passed,  it  may  from  time  to  time  exercise  the  power,  as 
the  necessities  of  its  business  or  even  the  convenient  performance  of 
it,  requires.  If  these  corporations,  after  having  established  their 
roads,  were  to  be  left  without  this  power  as  to  additional  lands  re- 
quired for  their  prosecution  of  their  business,  and  thus  subject  to  the 
cupidity  of  land-owners  along  their  line,  it  would  often  be  dis- 
astrous to  the  interests  of  the  public,  because  of  the  inability  of  the 
company  to  furnish  the  necessary  facilities  for  the  increase  of  its 
business,  without  submitting  to  ruinous  extortion.  If  it  becomes 
necessary  to  have  additional  terminal  facilities,  or  an  increased 
breadth  of  roadway,  unless  the  company,  by  law,  is  expressly  re- 
water.  More  than  fiye  yeara  had  elaf^^  17  III.  123;  Philadelphia,  Wilmington,  Ac 
between  the  time  when  the  water  in  the  R.  R.  Co.  v.  Williams,  54  Penn.  St.  103; 
ditch  first  net  back  and  washed  away  the  Central  Branch  Union  Pacific  R.  R.  Co.  v. 
plaintiff  *s  land,  and  the  bringing  of  the  Atchison,  &c.  R.  R.  Co.,  26  Kan.  669; 
action,  and  the  defendant  having  pleaded  Seldou  v.  Del.  &  Hnd.  Canal  Co.,  29 
the  statute  of  limitations,  the  question  was,  N.  Y.  634.  In  Lamer  v.  Chicago,  &c. 
whether  the  nuisance  was  continuing,  in  R.  R.  Co.,  59  Iowa,  563,  it  was  held  that 
the  ordinary  sense  of  the  tenn,  or  whether  where  a  railway  company  has  no  authority 
the  damage  was  permanent  and  accrued  under  its  charter  to  buUd  a  lateral  road, 
from  the  first  injury,  or  from  day  to  day.  there  is  no  fraud  upon  a  land-owner  in 
The  court  held  that  the  entire  damage  organizing  a  new  company  composed  of  its 
accrued  when  the  fall  in  the  stream  had  own  stockholders,  for  that  purpose  with 
moved  back  from  the  county  ditch  to  the  such  authority.  Pratt  v.  Jeffersonville, 
plaintiff's  lots,  and  the  ditch  began  to  &c.  R.  R.  Co.,  52  Ind.  16 ;  Famham  v. 
deepen  and  widen  along  those  lots  as  it  Del.  k  Hud.  Canal  Co.,  61  Penn.  St.  265. 
had  along  those  below.  A  futile  effort  to  condemn  land  does  not 

^  Fisher  v.  Chicago  k  Springfield  R.  R.    exhaust  the  power  to  take  effective  meas- 
Co.,  104  111.  323  ;  South  Carolina  R.  R.    ures  to  that  end. 

Co.  V.  Blake,  9  Rich.  (S.  C.)  228;  Chicago,         *  In  Fisher  v,  Chicago,  &c.  R.  B.  Co., 
Burlington,  &  Quincy  R.  R.  Co.  v.  Wilson,    ante. 
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stricted  either  as  to  quantity  or  the  time  of  taking,  it  may  take 
additional  lands  for  such  purpose  at  any  time  during  its  existence.^ 
The  lessee  of  a  railroad  cannot  bring  proceedings  in  its  name  to  con- 
demn land  for  the  use  of  the  road,  but  must  bring  them  in  the  name 
of  the  company  for  whose  use  it  is  taken.^  But  a  new  railway  cor- 
poration which  has  succeeded  to  the  rights  of  an  old  one,  may  pro- 
ceed in  its  own  name.^ 

Sec.  266.  Deposit  must  be  nncondltionaL — Where  the  statute 
permits  the  company  to  take  possession  of  lands  before  its  right  has 
been  perfected  under  condemnation  proceedings,  upon  deposit  of  the 
value  of  the  land,  in  order  to  be  operative  the  deposit  must  be  un- 
conditional, and  if  any  condition  as  to  its  payment  to  the  owner  is 
imposed,  is  attached  to  it,  it  is  unavailing.^ 

1  Beck  V,  United  N.  J.  R.  R.  &  Canal    18  Neb.  861 ;  Gottschalk  v.  Lincoln,  &c 
Cos.,  89  N.  5.  L,  46;  In  re  N.  Y.  Central    R  R.  Co.,  14  Neb.  889. 
R.  R.  Co.,  64  Barb.  (N.  Y.)  426;  Childa  o.         <  Cogswell  v.  New  York  &  N.  H.  R.  R. 
Central  R.  R.  Co.,  83  N.  J.  L.  828.  Co.,  48  N.  Y.  Superior  Ct  81. 

<  Dietiichs  v,  Lincoln,  &e.  R.  R.  Co.,         ^  Kanne  v,  Minneapolis,  &c.  R.  R.  Co., 

80  Minn.  428. 
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CHATTER  XV. 


Construction  of  Railroads. 


Ssa  207.  EffMt  of  Charter  to  build. 
268.*  Deviation. 

269.  Mode  of  Construction. 

270.  Bridges. 

271.  Highways  may  be  used  when, 

for  Railroad  Purposes. 

272.  Power  to  divert   a    Highway: 

Duties  relative  to. 
278.  Municipal  Control  over. 

274.  Underground,     Elevated,    and 

Surface  Railways  in  Streets. 

275.  Remedies  for  Improper  or  Un^ 

lawful  Use  of  Streets  by  a 
Railway  Company. 

276.  Failure  to  erect  Caution-boards: 

Flagman  at  Crossing. 

277.  Contracts   for  Construction  of 

Railways. 


Baa  278.  Abandonment  of  CoDtnct:  New 
Agreement. 

279.  Extra  Work. 

280.  Entire  Contract 

281.  Modification  of  Contract 

282.  Payments  in  Stock. 

283.  Subcontractors. 

284.  Liability  of  Company  for  Acts 

of  Contractors  and  their  Ser- 
vants. 

285.  What  Reservation   of  Control 

over  the  Work  renders  the 
Oontractee  liabla 

286.  Where  the  Oontractee  owes  a 

Duty  to  the  Public  or  Indi- 
viduals. 

287.  Specific  Perfonnance :  Receiver, 

etc 


Sec.  267.  Effect  of  Charter  to  build.  —  Where  a  chaiter  is  grant- 
ed to  a  railway  company  to  build  a  railway  between  certain 
termini  without  defining  the  route^  the  company  is  invested  with  dis- 
cretion to  select  any  route  between  the  points  named  that  it  deems 
advisable ;  as  it  is  presumed  that  the  company,  in  the  construction 
of  its  road,  and  the  selection  of  its  route,  will  act  as  well  with  a  view 
to  the  public  interest  as  to  the  interest  of  its  stockholders,  as  the 
profits  to  be  derived  from  the  building  of  the  road  will  largely 
depend  upon  the  business  interests  of  the  country  traversed  thereby. 
But  where  the  legislature  has  given  it  no  discretion  in  the  matter  ex- 
cept as  to  the  location  of  the  road  over  the  designated  route,  it  can 
only  follow  the  route  so  designated,  and  any  departure  therefrom  is 
unauthorized.  Where  a  company  is  formed  under  general  railroad 
laws,  and  the  route  is  defined,  the  same  rules  prevail  as  in  the  case 
of  roads  established  under  special  charters,  and  the  same  powers, 
rights,  duties,  and  liabilities  are  imposed.  If  a  charter  is  granted  to 
build  a  road  over  a  certain  route,  the  company  is  not  bound  by  a  plan 
of  the  route  which  was  exhibited  to  the  legislature,  the  plan  not  be- 
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ing  referred  to  in  the  act ;  nor  is  it  admissible  in  evidence  to  contrcA 
the  construotioB  of  the  charter  as  to  the  limits  within  which  th6 
Toad  is  to  be  constructed ;  ^  nor  are  the  petitions  to  the  l^islature 

1  Boston  k  Prov.  K.  R.  Co.  v.  Midland  effect  an  iiyury  ou  an  individaal  in  respect 
B.  R.  Co.,  1  Gray  (Maaa. ),  2(40.  In  North  of  which  compensation  can  be  given  (which 
British  Ry.  Co.  v.  Tod,  6  Bell's  App.  Cas.  case  his  lordship  deaired  always  to  distin- 
(Sc)  184,  the  question  arose  as  to  the  right  gaish  from  injury  for  which  there  can  he 
of  the  company  to  intersect  an  approach  no  compensation),  has  a  right  to  contract 
leading  to  a  mansion-house  at  a  different  itself  out  of  those  powers.  His  lordshif 
level  from  that  laid  down  in  the  parlia-  had  never  felt  the  least  disposition  to  ejl- 
mentary  plans,  in  which  it  appeared  as  a  tend  the  powers  of  railway  companies,  and 
cutting  of  fifteen  feet,  and  the  way  raised  he  believed  it  would  be  greatly  for  their  an4l 
upon  a  bridge  two  feet.  The  owner  of  the  the  public  advantage  if  those  powers  wer# 
mansion  had  at  first  opposed  the  bill,  but  less  than  they  seem  to  be ;  but  if  they  had 
npon  the  representations  contained  in  the  those  powers  given  them  for  the  publie 
plans,  withdrew  his  objections.  It  waa  benefit,  such,  for  instance,  as  to  make  • 
held  that  the  plans  were  only  binding  to  road  under  instead  of  across,  a  railway,  he 
the  extent  that  they  were  referred  to  in  did  not  think  they  have  the  right  or  th^ 
the  act.  Beardmer  v.  London,  kc.  Ry.  power  to  contract  themselves  out  of  it  witk 
Co.,  1  H.  &T.  161.  When  the  plans  are  any  individual  whatever.  Braynton  v. 
referred  to  generally  in  the  charter,  they  London,  i(Lc.  Ry.  Co.,10Beav.  238.  A  rail- 
are  held  to  be  binding  upon  the  company  way  company,  before  applying  for  a  de- 
to  the  extent  of  determining  the  datum  viation  act,  deposited  witlk  the  clerk  of 
line  and  the  line  of  railway  with  reference  the  peace  for  the  county,  plans  and  see* 
to  such  datum  line,  but  not  the  surface  tions  of  the  proposed  line,  and  cross-sec- 
levels  unless  expressly  so  provided  in  the  tions,  showing  the  manner  in  which  roads 
act  Korth  British  By.  Co.  v.  Tod,  ante,  were  to  be  carried  over  the  line.  One  of 
In  another  case  the  plaintiff,  the  owner  of  these  cross-sections  delineated  the  manner 
a  piece  of  land  through  which  a  railway  in  which  it  was  proposed  to  carry  a  road  at 
company,  by  their  plana  and  sections,  re-  I.  over  the  line  by  a  bridge  and  the  pro- 
presented  they  intended  to  pass  an  em-  posed  inclination  of  the  altered  line  of 
bankment,  so  as  to  cross  a  public  road  on  road.  The  deviation  act  was  incorporated 
the  level,  filed  a  bill,  and  obtained  an  ex  with  this  act,  and  authorized  the  company 
parte  ii^ unction  to  restrain  the  company  to  construct  the  bridges  for  carrying  the 
from  lowering  or  excavating  the  road,  or  railway  thereby  authorized  over  any  road% 
affecting  the  plaintiff's  land  in  any  man-  or  for  carrying  any  roads  over  the  said 
ner  ineonsi&tent  with  the  provisions  of  railway,  of  the  heights  and  spans,  and  in 
their  act,  or  the  deposited  plans  or  sections,  the  manner  shown  on  the  sections  de- 
or  an  agreement  entered  into  by  the  plain-  posited.  The  company  made  the  line,  and 
tiff  with  the  company.  The  Lands  Clauses  at  I.  deviated  two  feet  vertically  from  the 
Consolidation  Act  having  been  incorporated  level  marked  on  the  plans.  They  carried 
with  the  special  act,  and  the  agreement  the  road  over  the  line  on  a  bridge  of  the 
referring  to  the  latter  act,  it  was  held  propoRcd  height  and  span,  but  with  a 
that  the  company  were  entitled  to  exercise  different  inclination  of  the  altered  road, 
all  the  powers  given  by  the  general  and  A  mandamus  having  commanded  the 
special  act,  although  the  plaintiff's  bill  company  to  make  the  bridge,  and  carry 
and  affidavits  stated  that  the  agreement  the  road  over  it  in  conformity  with  the 
was  entered  into  on  the  nnderstanding  cross-section,  and  at  the  rates  of  incli- 
that  the  line  would  be  made  according  to  nation  delineated  thereon  as  the  ratea  of 
the  plans  and  sections.  Lord  Langdale,  inclination  of  the  road  when  altered,  it 
M.  R.,  did  not  think  it  perfectly  clear  that  was  held,  on  demurrer  to  a  plea  to  the 
a  company  having  a  power  given  to  it  return,  that  the  mere  exhibition  of  plans 
mainly  for  the  public  good,  but  which  may  and  sections  whilst  a  bill  is  depending  in 
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to  secure  a  charter  admissible  to  show  that  a  particular  route  was 
intended  by  the  legislature.^    The  circumstance  that  no  restric- 

Parliament,  does  not  make  them  obligatoiy  A  company  were  empowered   by  act  of 

on  the  promoters  after  the  act  has  passed,  Parliament  to  take  lands  for  the  formation 

unless  there  be  something  in  the  special  of  a  railway,  and  to  deviate  to  the  extent 

act  when  passed,  or  in  the  general  acts  of  one  hundred  yards  from  the  line  laid 

with  which  it  is  incorporated,  which  re-  down  in  their  map,  provided  such  devia- 

quires  that  the  plans  should  be  followed,  tion  was  made  within  two  years  from  the 

The  exhibition  of  plans  and  sections  be-  passing  of  the  act,  and  which  two  years 

fore  the  act  is  passed,  is  analogous  to  parol  would  expire  on  the  4th  of  July,  1838.    In 

negotiations  and  proposals  preliminary  to  January,   1837,   a  deviation  in  the   line 

the  making  of  the  private  agreement,  which  within  the  prescribed  limits  was  made.     A 

is  afterwards  reduced  into  writing;  such  subsequent  act  passed  in  May,  1837,  and 

proposals  do  not  biud  the  parties,  except  enacted  that  the  time  by  the  first  act  lim- 

in  so  far  as  they  are  in  writing.     Reg.  v.  ited  for  the  compulsory  purchase  of  lands 

Caledonian  Ry.  Co.,  16  Q.  B.  30.     In  an-  should  be  enlaiiged  to  the  term  of  one  year, 

other  case,  by  an  act  of  Parliament  author-  but  provided  that  no  deviation  from  the 

izing  an  extension  of  a  line  of  railway  and  line  laid  down  should  be  made  after  the 

the  construction  of  a  station,  which  act  in-  expiration  of  the  period  by  the  first  act 

corporated  the  Lands  Clauses  Consolidation  limited.      The    railway  company  having 

Act  and  this  act,  it  was  enacted  that  sub-  subsequently  to  the  4th  of  July,    1838, 

ject  to  the  powers  of  deviation  in  this  act  given  notice  to  certain  owners  of  lands  on 

contained,  it  shall  be  lawful  for  the  said  the  line  to  which  they  had  deviated  in 

company  to  make  and  maintain  the  said  January,  1837,  of  their  intention  to  take 

extension  and  the  said  station,  and  the  the  lands  under  the  powers  given  by  the 

works  connected  therewith,  in  the  luies,  acts,  on  a  motion  for  an  injunction  to  re- 

etc.,  and  upon  the  lands  delineated  upon  strain  the  railway  company  from  so  pro- 

the  said  plans,  etc.,  and  to  enter  upon,  ceeding  to  obtain  possession,  on  the  ground 

take,  and  use  such  of  the  said  lands  as  shall  that  the  company,  having  allowed  the  time 

be  necessary  for  the  purpose.     The  plain-  limited  by  the  first  act  to  expire,  had  no 

tiff'slands  were  delineated  upon  the  plans,  power  to  take  the  lands  by  compulaoiy 

and  marked  1  and  4,  and  the  line  of  devia-  process,  it  was  held  by  Shadwell,  V.  C, 

tion  passed  through  both  lots.    The  com-  that  the  plaintiffs  not  having  shown  that 

pany  required  the  entire  lots  of  1  and  4  for  irreparable  mischief  would  result  from  the 

the  purpose  of  extension  and  the  station,  proceedings  of  the  company,  an  injunction 

It  was  held,  dissolving  an  injunction  ob-  could  not  be  granted.     It  was  held  by 

tained  by  the  plaintiff,  that  the  company  Lord  Cottenham,  C,  that  where  it  is 

were  empowered  to  take  all  or  any  part  of  clearly  shown   that  a  public  company  is 

the  lands  delineated  on  the  plans,  although  exceeding  its  powers,  the  Court  of  Chan- 

beyond  the  line  of  deviation,  and  although  eery  cannot  refuse  to  interfere  by  injnnc- 

they  were  not  so  entitled  under  the  powers  tion  ;  that  the  company  having  previous 

of  deviation    contained  in  the   Railways  to  the  expiration  of  the  two  years  limited 

Clauses    Consolidation    Act.     The    court  by  the  first  act,  and  previous  also  to  the 

thought    that,    inasmuch    as    the    plans  passing  of  the  second  act,  deviated  within 

showed  where  the  stations  should  be  made,  the  authorized  limits  from  the  line  laid 

it  was  the  intention  of  the  legislature  to  down  in  the  map,  the  second  act  mnst  be 

empower  the  company  to  make  it  on  the  construed  to  give  them  an  enlarged  period 

whole  of  the  land  without  attention  to  the  of  one  year  in  which  to  exercise  the  power 

limits  of  deviation  at  all.     Crawford  v,  of  taking  the  land  in  the  line  to  which 

Chester  &  Holyhead  Ry.  Co.,  11  Jur.  917.  they  had  so  deviated.    River  Dun  Kaviga- 


>  Com.  V.  Fitch  burg  R.  R.  Co.,  8  Cush.  does  not  make  them  admissible  for  another. 
(Mass.)  240.  A  special  reference  to  the  Reg.  v.  Caledonian  Ry.  Ca,  16  Q.  B. 
plans,  &c  in  the  charter  for  one  purpose,     19. 
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tion  is  imposed  upon  the  company  in  the  charter,  as  to  the  route, 
affords  ground  for  a  conclusive  presumption  that  the  legislature 
intended  to  clothe  it  with  a  discretion  as  to  the  route  to  be  selected. 
And  where  a  charter  fixed  one  terminus  of  the  road  at  or  near  a 
certain  point,  thence  in  a  southerly  direction  to  the  line  of  the  State 
of  Rhode  Island  the  court  held  that  by  the  act  the  company  was 
invested  with  a  large  discretion  as  to  its  route,  which  would  not  be 
revised  by  the  court  unless  it  had  clearly  exceeded  its  powers,  or 
had  acted  in  bad  faith ;  and  where  the  starting-point  named  in  the 
charter  was  "  from  a  point  at  or  near  its  track  in  Fall  River,  eta," 
it  was  held  that  a  location  starting  at  a  point  2,475  feet,  by 
the  line  of  the  railroad,  northerly  from  the  terminus  of  the  old 
track,  was  authorized.^  Where  the  charter  or  general  law  au- 
thorizes the  directors  to  change  the  location  of  the  road  by  either 
a  majority  or  a  two-thirds  vote,  in  order  to  efiTect  a  legal  change 
in  location  it  is  not  necessary  that  the  new  route  should  be 
exactly  designated  in  the  resolution  or  vote  effecting  the  change. 
Thus,  in  a  New  York  case,^  after  the  incorporation  of  the  petitioners, 
its  directors,  by  more  than  a  two-thirds  vote,  passed  a  resolution  to 
amend  its  articles  of  association  by  omitting  therefrom  two  counties 
named  therein,  through  which  its  road  was  to  run  and  substituting 
another,  adjoining  county.  The  preamble  of  the  resolution  recited 
that  after  the  filing  of  the  original  articles,  it  had  been  ascertained 
by  said  directors  that  a  part  of  the  line  of  the  road  ought  to  be 
located  in  the  State  of  Pennsylvania,  to  do  which  it  was  necessary 
that  the  road  should  be  constructed  through  the  county  so  substi- 

tion  Co.  V.  Korth  Midland  By.   Co.,  1  in  those  places  in  the  deviation  required 

Railw.  C.  185.     By  the  Bristol  k  Exeter  for  embankments  and  cuttings,  but  only 

Railway  Act   (6  &  7  WiU.   4,  c.  zxxvi.  in  the  actual  line  of  the  railway;  and  that 

s.  57),  the  lands  to  be  taken  for  the  line  it  was  not  competent  to  C.  H.  P.  to  object 

of  the  railway  were  not  to  exceed  twenty-  that  lands  of  E.,  not  mentioned  in  the 

two  yards  in  breadth,  except  in  places  re-  book  of  reference,   were  taken  for  such 

quired  (inter  alia)  for  embankments  and  purpose  ;  and  that   the   line   or   centre, 

cuttings  ;  and  sect.  59,  which  gave  the  from  which  measurements  are  to  be  made, 

power  to  deviate  in  the  line  and  section,  is  the  medium  filum  (middle  line)  of  the 

limited  the  deviation  from  the  line  deline-  twenty-two  yards  of  lands  to  be  taken,  and 

ated  on  the  plan  deposited  with  the  clerk  not  of  the  space  between  the  two  rails, 

of  the  peace  to  one  hundred  yards,  and  pro-  Payne  v.  Bristol  &  Exeter  Ry.  Co.,  6  M. 

vides  that  it  shall  not  extend  into  the  lands  &  W.  320  ;  Reg.  v.  Eastern  Counties  By. 

of  any  person  not  mentioned  in  the  book  of  Co.,  2  P.  &  D.  048. 
reference,  unless  omitted  by  mistake,  and         ^  Fall  River  Iron  Works  v.  Old  Col- 

so  certified.     It  was  held  that  the  same  ony,   &c   R   R.   Co.,  5  AUen  (Mass.), 

powers  were  incidental  to  the  deviated  as  to  221 . 

the  original  line,  and  that  therefore  the  com-         *  New  York,  Lackawanna,  4bc.  R.  R. 

pany  were  not  limited  to  one  hundred  yards  Co.,  in  re,  88  K.  T.  279. 


954  CONSTRUCTION  OF  RAILBOADS.  [CHAP.  XV. 

tnted,  and  that  to  supply  the  omission  to  name  that  county  in  the 
original  articles,  it  was  considered  expedient  to  file  amended  arti* 
cles.  It  was  held  that,  assuming  that  the  action  of  the  directors  was 
not  effectual  to  operate  as  an  amendment  of  the  original  articles,  it 
might  be  regarded  as  a  valid  exercise  of  the  power  to  change  the 
route  conferred  by  said  provision.  After  the  passage  of  the  resolu- 
tion, proceedings  were  instituted  as  prescribed  by  the  statute,  to  fix 
the  place  of  crossing  of  the  road  of  the  N.  Y.,  Lake  Erie,  and  West* 
em  R  B.  Co.  It  was  objected  that  such  proceedings  could  not  le- 
gally be  taken  until  the'  petitioner's  route  had  been  finally  located. 
It  appeared  that  proceedings  to  change  the  place  of  crossing,  insti- 
tuted by  the  last-named  company,  were  pending  when  these  pro- 
ceedings were  commenced,  but  before  the  order  was  made  from 
which  the  appeal  was  taken,  the  prior  proceedings  had  been  tenni- 
nated  adversely  to  the  appellant  It  was  held  that  the  objection 
was  untenable,  that  it  did  not  go  to  the  jurisdiction,  and  the  former 
proceedings  having  terminated,  the  order  was  regular. 

Sec.  268.  Deviation.  —  When  the  location  of  the  road  has  been 
finally  determined  upon,  and  filed  in  the  offices  in  which  by  law 
it  is  required  to  be  filed,  the  route  is  established,  and  cannot  be 
essentially  changed  unless  authority  to  make  such  change  is  con- 
ferred by  statute.  But  deviations  are  sometimes  permitted,  within 
certain  limits,  and  especially  can  deviations  be  made  with  the 
consent  of  the  land-owners.  In  England,  deviations  are  permitted 
by  statute  within  certain  definite  limits  not  to  exceed  one  hundred 
yards,  to  be  measured  from  the  line  delineated  upon  the  plans  to  the 
actual  medium  filum  of  the  railway  as  constructed ;  and  it  is  held 
that  the  fact  tliat  the  embankments  extend  beyond  the  distance  is 
no  violation  of  the  right  of  deviation  allowed  by  the  statute.^  But 
it  has  been  held  that  where  a  tunnel  is  marked  upon  the  plans,  it 
must  be  made  exactly  as  there  delineated  and  that  the  general  right 
of  deviation  does  not  apply  in  such  cases.^  Lands  within  the  line 
of  deviation  may  be  taken  for  branch  railways  ^  or  for  the  general 
necessary  purposes  of  the  road.^    But  it  cannot  take  the  fee  of  the 

1  Payne  x>.   Bristol  Ry.  Co.,  6  M.  A  distanoe,  did  not  render  the  acts  of  the 

W.  326.     In  this  case  Parke,  B.,  stated  company  nnlawfnl.    See  ante,  §  288. 
his  opinion  to  be  that  a  deviation  beyond         *  Little  «.  Newport,  &c.  By.  Co.,  19 

one  hundred  yards  could  not  be  made  C.  B.  762. 

even  with  the  consent  of  the  land-owners,         '  Sadd    y.   Maldon,   &c.    Ry.   Co.,   8 

but  that  the  fact  that  the  cuttings  or  Exchq.  143. 
embankments  extended  only  beyond  that         ^  Cother  v.  Midland  Ry.  Co.,  2  Phil- 
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land  for  the  purpose  of  obtaining  soil^  etc.,  to  erect  an  embankments^ 
nor  for  any  merely  snbeidiary  pnrpoec.^ 

Sec.  269.  Mode  of  ConBtmotlon.  —  The  charter  of  a  railway 
company  is  granted  upon  the  implied  condition  that  its  road  shall 
be  constructed,  maintained,  and  operated  in  a  careful  and  prudent 
manner,  and  so  as  to  produce  as  little  damage  as  possible  to  adja- 
cent owners,  and  an  action  lies  against  it  for  injuries  resulting  from 
a  careless  execution  of  its  work.  Thus,  where  the  declaration  stated 
that  the  plaintiff  was  possessed  of  a  certain  house,  situate,  etc.,  and 
that  the  defendants  (a  railway  company)  were  making  a  railway 
and  excavations,  etc.,  near  thereto  and  to  a  certain  other  house, 
whereupon  it  was  their  duty  to  take  proper  precaution  in  making 
the  said  railway,  etc.,  but  that  the  defendants,  not  regarding  their 
duty,  did  not  take,  etc.,  but  so  carelessly,  etc.,  proceeded  in  the 
works,  without  taking  proper  precautions  to  prevent  the  house  near 
the  house  of  the  plaintiff  &om  falling  against  the  plaintiff's,  that  for 
want  of  due  and  proper  precautions  on  the  occasions  aforesaid,  the 
said  house  near  the  house  of  the  plaintiff  gave  way  and  fell  against 
it,  whereby  the  plaintiffs  house  was  greatly  injured,  etc.,  —  it  was 
held,  on  general  demurrer,  that  the  breach  contained  a  sufi&cient 
allegation  of  the  injury  to  the  plaintiff  having  been  caused  by  the 
neglect,  carelessness,  and  unskilful  conduct  of  the  defendants.  The 
word  "  precaution  "  is  equivalent  to  care  and  skill.^ 

So  where  the  defendants'  railway  passed  across  low  lands  adjoin- 
ing a  river,  over  which  the  flood-waters  used  to  spread  themselves, 
and  the  low  lands  were  separated  from  the  plaintiff's  land  by  a  bank 
constructed  under  certain  drainage  acts,  and  which  protected  the 
plaintiff's  lands  from  the  floods,  and  by  the  construction  of  the  defend- 
ant's railway  without  suflicient  openings,  the  floods  could  not  spread 
themselves  as  formerly,  and  were  penned  up  and  flowed  over  the 
bank  on  the  plaintiff's  land, — it  was  held  that  though  the  defendants 

lips,  469.  In  this  case  the  court  nud  that  Bailw.  Cas.  308  ;  Warburton  v,  London, 
"the  term 'rail wa)',' by  itself,  includes  all  Ac.  Ry.  Co.,  1  Railw.  Caa.  568;  Mat- 
works  authorized  to  be  constructed  ;  and  thews  v.  West  London  Waterworks  Co., 
for  the  purpose  of  constmcting  the  rail-  3  Cnmpb.  403 ;  Wild  v.  Gas-light  Co.,  1 
way,  the  company  are  authorized  to  con-  Stark.  189;  Thickness  v.  Lancaster 
struct  such  stations  and  other  works  as  Canal  Co.,  4  M.  &  W.  172 ;  Vaughn  v. 
they  may  think  proper."  Taff  Vale  Ry.  Co.,  5  H.  &  N.  679  ;  Eyre's 

>  Erensfield  v.   Middlesex  Ry.  Co.,  3  Case,  3  N.  &  M.  622 ;  Turner  v.  Sheffield, 

0e  G.  &  J.,  236.  &c.  Ry.  Co.,  10  M.  &  W.  425  ;  Davis  v. 

s  Dodd  0.  Saltsboiy,  Ac   Ry.  Co.,  5  London,  Ac.   Ry.  Co.,  1  M.  &  G.  799 ; 

Jnr.  K.  8.  782.  Sutton  9.  Clark,  7  Taant  29  ;  Rex  r.  Not* 

*  DftTis  V.   London,   Ac.   Ry.   Co.,  2  tingham  Waterworks  Co.,  6  Ad.  &  £1.  855. 
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had  constructed  their  line  according  to  the  provisions  of  their  act, 
they  were  liable  for  an  unforeseen  injury  arising  from  the  mode  in 
which  its  railway  was  constructed.* 

The  fact  that  the  construction  of  a  railway  upon  adjacent  prop- 
erty, will  impair  the  value  of  premises  as  a  water-cure  establishment,* 
or  that  it  will  diminish  the  value  of  a  mill  by  making  it  unsafe  to 
drive  horses  there,  or  inconvenient  for  customers,  does  not  constitute 
an  actionable  injury ;  as  such  damages  are  too  remote,  and  result  only 
from  a  lawful  use  of  property.^  Nor  can  damages  be  recovered 
because  the  company  have  cut  off  the  owner  of  adjoining  land  from 
convenient  access  to  a  river,  in  consequence  of  which,  upon  the 
occasion  of  his  house  being  on  fire,  the  fire  department  were  unable 
to  obtain  access  to  the  river,  by  reason  of  the  use  of  the  street  and 
embankment  by  the  company  * 

But  where  an  injury  results  from  an  act  of  the  company  which 
is  unauthorized,^  or  which  amounts  to  a  taking  of  property  by  the 
destruction  of  an  easement,  as  where  a  person's  access  to  his  prem- 
ises or  to  a  lake  or  stream  is  cut  ofT,  or  where  the  act  is  unwar- 
ranted, — as  where  the  road  is  so  constructed  between  premises  and  a 
lake  as  to  create  a  stagnant  pool  of  water  near  a  person's  premises,  — - 
damages  are  recoverable.* 

Compensation  is  presumed  to  be  awarded  only  for  such  injuries 
as  will  necessarily  result  from  a  careful  and  proper  execution  of  the 
power  granted,  and  the  award  of  damages  does  not  preclude  an 
action  for  injuries  resulting  from  the  company  exceeding  its  au- 
thority, or  from  a  negligent  or  unskilful  execution  of  its  work,  so 
as  to  produce  unnecessary  damages^    And  even  though  compensa- 

1  Lawrence  ».  Gt.  Northern  Ry.  Co.,         •  Delaplaine  v.  Chicago,  to.  B.  R.  Co., 

20  L.  J.  Q.  B.  293  ;  16  Q.  B.  648.  42  Wb.  214. 

3  Thompson  v.  MUwaukee,  &c  R.  R.         ^  Spencer  v,  Hartford,  fcc.  R.  R.  Co., 

Co.,  27  Wis.  98.  10  R.  I.  14  ;   Dearborn  v.   Boston,    4c. 

«  Western  Pennsylvania  R.  R.  Co.  v.  R.  R.  Co.,  24  N.  H.  175  ;  Perley  v.  Bob- 

HUl,  56  Penn.  St  460.  ton,  &c  R.  R.  Co.,  57  id.  212 ;  Eaton  v. 

«  Bosch  V.  B.  &  M.  B.  B.  Co.,  44  Boston,  ftc.  R.  R  Co.,  51  id.  504  ;  Col- 
Iowa,  402.  cough    V.   Nashville,   &c.   R.  R.   Co.,  2 

ft  In  Fenwick  v.  East  London  Ry.  Co.,  Head  (Tenn.),  171  ;   Schuylkill  Naviga- 

L.  R.  20  Eq.  544,  the  company  erected  a  tion  Co.  v.  McDonough,  88  Penn.  St.  78  ; 

mortar-miU  close  to  the  plaintiff's  place  of  Fehr  v,  Schuylkill  Navigation  Co.,  69  id. 

business,  creating  great  noise  and  vibra-  161  ;  Pittsburgh,  Fort  Wayne,  &c  R.R. 

tion.     An  injunction  was  granted  upon  a  Co.  v.  Gilleland,   56  id.  445  ;  Pennsyl- 

biU  brought  by  him,  upon  the  ground  that  vania,  &c.  Canal  Co.  v.  Oraham,  63  id. 

the  mortar-mill  was  not  necessary  for  the  290  ;  Winchester,  &c.  R.  R.  Co.  v.  Wash* 

construction  of  the  road,   and  was    not  ington,  1  Rob.  (Va.)  67 ;  Southside  R.  K. 

authorized  by  its  charter.  Co.  v.  Daniel,  20  Gratt.  (Va.)  844;  Yer- 
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tion  for  such  \inla\^ful  or  unauthorized  act  should  be  included  in  an 
award  of  the  tribunal  appointed  to  appraise  the  damages,  it  would 
not  preclude  an  action  therefor,  because  it  would  be  an  exercise  of  a 
power  not  possessed  by  the  appraisers,  even  though  the  act  was  done 
before  the  damages  were  appraised.^ 

While  a  railway  company  may  erect  bridges  across  streams  upon 
the  line  of  its  road,  yet  it  is  bound  to  do  so  in  such  a  manner  as 
not  unnecessarily  to  obstruct  the  stream ;  and  where  it  can  be  done, 
and  is  necessary  to  prevent  undue  obstruction,  it  must  supply  suitable 
sluices  or  culverts  to  carry  off  the  water,'  even  in  times  of  extraordi- 
nary floods,  which  by  the  exercise  of  the  highest  circumspection 
may  be  anticipated  * ;  and  if  the  water  of  a  stream  is  diverted,  it 
must  be  restored  to  its  original  course  as  nearly  as  practicable ;  and 
the  company  is  bound  to  preserve  the  stream  in  its  former  state  of 
usefulness  as  nearly  as  possible,  and  failing  to  do  so,  is  liable  for 
the  resulting  damages.*     But  the  recovery  of  prospective  damages 

mont  Central  R.  R.  Co.  v.  Baxter,  26  Vt.  company  waa  held  liable  for  so  building  a 
49  ;  Waterman  v.  Conn.  &  Pass.  River  bridge-pier  as  to  turn  the  current  in  time 
R.  R.  Co.,  80  id.  010  ;  Clark  v.  Vt.  Cen-  of  freshets  upon  one's  grass-land,  causing 
tral  R.  R.  Co.,  28  id.  108  ;  Sabin  v.  Vt.  gullies  and  silt  deposits,  — it  appearing 
OntraJ  R.  R.  Co.,  25  id.  863;  McCor-  that,  by  additional  expense,  the  bridge  could 
mick  V.  Kansas  City,  &c.  R.  R.  Co.,  67  have  been  erected  without  doing  such  in- 
Mo.  483  ;  Oregon,  &c.  R.  R.  Co.  v.  Bar-  Jury  ;  and  the  fact  that  the  land-owner  had 
low,  8  Oregon,  311  ;  Bnltirnore,  kc,  R.  R.  conveyed  a  jMirt  of  the  land  to  the  com- 
Co.  V.  Reaney,  42  Md.  117  ;  Lyon  v,  pany,  and  in  consideration  of  the  pur- 
Green  Bay,  &c.  R  R.  Co.,  42  Wis.  638  ;  chase  money  had  released  all  claims  for 
Mellin  v.  Western  R.  R.  Co.,  4  Gray  damages  which  might  be  awarded  by 
(Ma88.)f  801  ;  Hooker  v.  New  Haven,  commissioners,  was  held  not  to  preclude 
&c.  Co.,  16  Conn.  812;  Fleming  v,  a  recovery,  as  the  award  applies  only  to 
Chicago,  kc.  R.  R.  Co.,  84  Iowa,  868;  damages  arising  from  the  construction 
Ten«  Haute,  &c.  R.  R.  Co.  v.  McKinley,  of  the  road  in  a  proper  manner.  The 
88  Ind.  274  ;  Rose  v.  Minnesota  Valley  right  of  a  railway  company  to  enjoy  the 
R.  R.  Co.,  13  Minn.  442  ;  King  v.  Iowa  use  of  its  road-bed  as  an  easement  carries 
Midland  R.  R.  Co.,  84  Iowa,  468  ;  Spen-  with  it  a  correlative  obligation  to  use  rea- 
cer  V,  Hartford,  kc.  R.  R.  Co.,  10  R.  I.  sonable  care  and  diligence  to  keep  a  cul- 
14.  vert  unobstructed,  so  that  detriment  to 

1  Oregon,  &c.  R.  R  Co.  v.  Barlow,  8  the  owners  of  the  land  may  be  avoided  so 
Oregon,  811  ;  Praetz  v.  St.  Paul  Water  far  as  practicable,  considering  the  size  and 
Co.,  17  Minn.  168;  Blodgett  v,  Utica,  structure  of  the  culvert.  West «.  Louis- 
Ac.  R.  R.  Co.,  64  Barb.  (N.  Y.)  680;  ville,  kc.  R.  R.  Co.,  8  Bush  (Ky.),  404. 
Lafayette,  kc.  R.  R.  Co.  v.  Murdock,  68  '  Kansaa  Pacific  R.  R.  Co.  v.  Miller,  2 
Ind.  177 ;  Pierce  ».  Worcester,  kc.  R.  R.  Col.  442. 

Co.,  106   Mass.   199  ;  Selma,   &c.   R.  R.         <  Cott  v.  Lewiston,   86  N.  Y.   214  ; 

Co.  V.  Keith,  58  Ga.  178  ;  Harrington  v.  Robinson  v.  N.  Y.  k  Erie  R.  R.  Co.,  27 

St.  Paul,  Ac.  R.  R.  Co.,  17  Minn.  216.  Barb.    (N.   Y.)  612.     And  this  duty  is 

•  Tinsman  v.  Belvidere,  Ac.  R.  R.  Co.,  transferred  to  its  succe.ssor.      Young  v, 

26N.  J.  L.  266.    In  Spencer  ».  Hartford,  Chicago,   kc.    R.  R.   Co.,   28  Wis.  171. 

Ac.  B.  B.  Co.,  10  R.  I.  14,  a  railway  But  see  Norris  v.  Vt.  Central  R.  R.  Co., 
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in  an  action  for  unnecessarily  constructing  a  railway  so  as  to  cause 
the  plaintiff's  land  to  be  washed  away,  bars  an  action  for  subse- 
quent damages.^ 

The  right  to  lay  a  railway  track  in  a  public  street  or  highway, 
carries  with  it  the  obligation,  not  only  to  lay  it  in  a  proper  manner, 
but  also  to  keep  it  in  repair ;  and  if  an  injury  occurs  from  a  n^lect 
in  either  respect  it  is  liable  for  the  consequences ;  ^  and  generally,  in 
the  construction  and  operation  of  its  road,  it  is  bound  so  to  exercise 
its  powers  as  to  produce  no  unnecessaiy  damages  to  the  property  of 
others;  but  for  injuries  resultii^  froiQ  the  proper  and  necessary 
execution  of  its  works,  it  is  not  liable.^ 

Sec.  270.  Bridges.  —  Authority  to  bnild  a  railroad  between  cer- 
tain termini  carries  with  it  authority  to  build  bridges  across  all 
intervening  streams,  even  though  they  are  navigable.*  Bat,  unless 
the  power  is  expressly  given,  the  right  must  be  fairly  implied  from 

28  Vt.  99,  where  it  is  held  that  where  a  elation  in  the  value  of  the  plaintiff's 
railway  company  has  rightfully  diverted  premises  occasioned  by  the  injury  result- 
the  water  of  a  stream,  and  in  a  proper  ing  from  the  defendant's  acts.  Easter- 
manner,  it  is  not  bound  to  observe  the  brook  v.  Erie  R.  R.  Co.,  51  Barb.  (N.  Y.) 
action   of  the  water  and  so  protect  the  94. 

banks  or  take  other  timely  measures  as  to         ^  Fowle  v.  New  Haven,  &c.  R.  R.  Co., 

prevent  the  encroachment  of  the  stream  112  Mass.  844. 

upon  neighboring  lands.     But  an  action         ^  Worster  v.  Forty-second  Street  R.  R. 
does  not  lie  unless  a  riparian  proprietor  Co.,  50  N.  Y.  203 ;  Kellinger  v.  Forty- 
has  been  actually  damaged  by  the  diver-  second  Street  R.  R.  Co.,  50  N.  Y.  206. 
sion.    .  Elliott  v.    Fitchburg  R.  R.  Co.,  *  Ante,  ch.  xii. 

10  Gush.  (Mass.)  191.  The  rule  is  that  a  *  Fall  River  Iron  Works  v.  Old  Col- 
person  who,  without  legislative  authority,  ony,  &c.  R.  R.  Co.,  5  Allen  (Mass.),  221  ; 
interferes  with  the  current  of  a  running  Hamilton  o.  Vicksburgh,  &c.  R  R.  Ca, 
stream,  is  responsible,  absolutely  and  84  La.  An.  970 ;  Hughes  v.  Northern 
without  regard  to  actual  negligence  for  the  Pacific  R.  R.  Co.,  18  Fed.  Rep.  106; 
damages  sustained  in  consequence  of  his  Miller  v,  Prairie  du  Chien,  &c.  R.  R.  Co., 
inter|)osition  by  those  who  are  entitled  to  84  Wis.  533  ;  Blood  v.  Kashua  &  Lowell 
have  the  water  flow  in  its  uatnral  channel.  R  R.  Co.,  2  Gray  (Mass.),  187  ;  Jarvis 
But  where  such  act  Is  done  under  legisla-  v,  Santa  Clai-a  Valley  R.  R.  Co.,  52  Cal. 
tive  authority  for  a  public  pur^iose,  the  438 ;  Tinsman  v.  Belvidere,  Ac.  R.  R. 
party  constructing  the  work  is  only  liable  Co.,  26  N.  J.  L.  148  ;  Harvard  College  r. 
for  want  of  skill  and  care.  Bellinger  r.  Steams,  16  Gray  (Mass.),  1 ;  Blackwell 
New  York  Central  R.  R.  Co.,  28  N.  Y.  v.  Old  Colony  R.  R.  Co.,  122  Mass.  1  ; 
42.  In  an  action  to  recover  damages  for  South  Carolina  R.  R.  Co.  v,  Moore,  28 
injuries  done  to  the  plaintiff's  land  by  Ga.  898  ;  Bell  r.  Quebec,  L.  R.  5  App. 
water,  in  consequence  of  the  diversion  of  Ca.s,  84.  And  the  company  will  not  be 
a  stream  from  its  channel  by  the  defend-  liable  for  the  temporary  obstruction  of  the 
ant  in  constructing  a  culvert,  the  legal  stream  while  prosecuting  the  work  with 
nile  of  damages  has  no  reference  to  the  reasonable  diligence  and  in  a  proper  man- 
cost  of  removing  a  bar  of  gravel  carried  ner.  Hamilton  v,  Vicksbuigh,  Ac  R.  R. 
there  by  the  flood.  The  measure  of  dam-  Co.,  84  La.  An.  970  ;  Memphis,  Ac.  R.  R. 
ages  in  that  class  of  cases  is  the  dcpre-  Co.  ».  Hicks,  2  Sneed  (Tenn.),  427. 
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the  location  of  the  road  as  defined  in  the  charter,  or  from  the  cir- 
cumstance that  they  intervene  in  the  route  selected  by  the  company, 
in  the  exercise  of  the  discretion  reposed  in  it  by  the  charter,  and  in 
any  event,  must  be  exercised  in  the  building  of  such  structures  as  do 
not  unnecessarily  obstruct  navigation.^  And  if  a  bridge  is  built  with- 
out authority,^  or  if  it  is  not  provided  with  suitable  draws,  or  if  the 
requiremeuts  of  its  charter  as  to  the  mode  of  its  construction  are  not 
complied  with,  it  is  a  public  nuisance,*  and  any  person  specially  in- 
jured thereby  may  maintain  an  action  against  the  company  for  the 
damages  sustained  by  him  *  In  the  case  of  inter-State  navigable 
streams,  or  those  which  form  the  division  line  between  two  States, 
while,  in  the  absence  of  any  action  by  Congress  taking  control  of 
such  streams,  the  States  may  undoubtedly  confer  authority  to  bridge 
them,^  yet  this  is  subject  to  the  superior  right  of  Congress  to 

^  Attorney -General  v.  Stevens,  1  N.  J.  tion  and  control  over  its  inland  streaniB 

£q.  369  ;  Attomey-Oenerel  v.  New  York,  that  are  not  ayenues  of  commercial  inter- 

Ice.  R.  R.   Co.,  24  N.  J.  £q.  49  ;  Hickok  course  with  other  States,  and  may  deal 

V.  Hine,  2S  Ohio  St.  528  ;  Whitaker  v,  with  them  as  it  pleases.     It  may  anthor- 

Del.  &  Hud.  Canal  Ca,  87  Penn.  St.  84  ;  ize  the  erection  of  wharves,  piere,  docks 

Union  Pacific  R.  R.  Co.  o.  Hall,  91  U.  S.  or  dams  thereon,  or  the  erection  of  bridges 

S43 ;    Newark  Plank -Road  v.   Elmer,  9  over  them,   or    even    divert    the    water 

N.  J.  Ec^.  754  ;  Stevens  v.  Erie  R.  R.  Co.,  thereof,  and  entirely  destroy  their  navi- 

21   N.  J.   £q.   49  ;  Memphis,  &c.  R.  R.  gability ;  and  upon  such  streams,  what- 

Co.  V.  Hicks,  5  Sneed  (Tenn. ),  427  ;  At-  ever  is  done  by  individuals  strictly  within 

tomey-General  v.   Hudson  River    R.  R.  the  scoix*  of  the  power  given  is  lawful,  and 

Co.,  9  N.  J.  Eq.  526.     In  Little  Rock,  cannot  be  regarded  either  as  a  public  or 

^i.  R.  R.  Co.  V.  Brooks,  39  Ark.  403,  it  private  nuisance.     In  Bailey  «.  Philadel- 

was  held  that  a  railroad  has  no  right  to  phia  R.  R.  Co.,  4  Harr.  (Del. )  389,  it  was 

build  a  bridge  over  a  navigable  stream  held  that  the  State  has  the  right  of  a  pro- 

merely  because  such  stream  intervenes  on  prietor  over    navigable    streams    entirely 

its  route,  which  will  interfere  with  naviga-  within  its  borders,  and  may  obstruct,  or 

tion,  but  must  obtain  express  authority.  entirely  close  up  such  streams  at  its  pleas- 

«  Hickok  V.  Hine,  anU.  ure.     In  Glover  «.   Powell,  10  N.  J.  Eq. 

*  Healy  v.  Chicago,  &c.  R.  R.  Co.,  2  211,  it  was  held  that  as  to  small  arms  of 

111.  App.   485.     But  in  this  case  it  was  the  sea  stretching  back  into  the  country, 

held  that  "Healy  Slough,"  which  empties  the  legislature  is  the  judge  of  their  navi- 

into  the  south  branch  of  the    Chicago  gability  for  useful  purposes,  and  may  keep 

River  is  not  a  navigable  stream,  and  con-  them  open  for  that  purpose,  or  deal  with 

aequently  that  the  building  of  a  perma-  them  at  its  pleasure.     Crittenden  v,  Wil- 

nent  railroad  bridge  across  it  is  not  a  pub-  son,   5  Cow.  (N.  Y.)  165;  Renwick  v. 

He  naisaace.    Healy  v.  Chicago,  &c.  R.  R.  Morris,  7  Hill  (N.  Y.),  675  ;  Gibbons  v. 

Co.,  94  111.  416.  Ogden,  9  Wheat.  (U.  S.)  1  ;  The  Daniel 

«  Hickok  V,  Hine,  anU,  Bell,  10  Wall.  (U.  S.)  567  ;  The  MonteUo, 

»  United    States   v.    Milwaukee,    Ac.  11  id.  411  ;  The  Wharf  Case,  8  Bland's 

R.  R.  Co.,   5  Biss.   (U.  S.  C.  C.)  410;  Ch.  (Md.)  388;  Grant  v.  Davenport,  18 

Pennsylvaniav.Wheeling,  &c.  Bridge  Co.,  Iowa,   178;    Dutton  v.  Strong,  1  Black 

18  How.  (U.  S.)  518  ;  18  id.  421 ;  South  (U.  S.),  28.     But  it  must  be  understood 

Carolina  v.  Georgia,  93  U.  S.  4.     In  this  that  the  State  cannot  do  any  act  that  will 

oountry  each  State  has  exclusive  jurisdic-  entirely  destroy  the  navigability  of  an  arm 
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interpose  at  any  time  to  defeat  such  authority ;  and  as  a  matter  of 
prudence,  the  assent  of  that  body  should  be  procured  in  all  cases 

of  the  sea,  or  an  iuter-State  stream.     Cox  Reg.  79.    And  to  the  rule  that  it  shall  in- 

V.  The  State,  8  Blackf.  ( Ind. ),  193 ;  Bennett  terfere  as  little  as  possible  with  navigation. 

V.  Baggs,  1  Bald.  (U.  S.  C.  C.)  60  ;  Cor-  Colnmbus  Ins.  Co.  v.  Peoria  Bridge  Assn., 

field  V.   Caryell,   4  Wash.  (U.  S.  C.  C.)  ante.     And   to  the  farther  qualification 

371  ;  Pollard's  Lessee  v.  Hagan,  3  How.  that  it  cannot  authorize  any  material  ob- 

(U.  S.)  229.     The  States  have  the  right  to  struction  to  be  placed  in  or  oyer  even  s 

legislate  upon  all  subjects  affecting  the  tributary  of  an  inter-State  or  tidal  stream, 

police  regulations  of   the  stream.      Cor-  Columbus  Ins.  Co.  v.  Curtenius,  6  Mc- 

field  V.    Caryell,   ante.       In    Wilson    ©.  Lean  (U.  S.),  209;  Jolly  v.  Terre  Haute, 

Blackbird    Creek   Marsh    Co.,    2    Peters  etc.,  ante.    In  furtherance  of  public  im- 

(U.  S.),  245,  the  legislature  of  Delaware  prorement  it  may  authorize  a  partial  di- 

authorized  the  Marsh  Company  to  erect  a  Tersion  of  the  surplus  water.     Woodman 

dam  across  a  small  salt-water  creek,   an  v.   Kilburn  Manufacturing  Co.,  15  Am. 

arm  of  the  Delaware  river.     The  defend-  Law  Keg.  238.     But  the  public  use  must 

ants,  Wilson,  et  al.y  who  were  the  owners  not  be  thereby  impaired,  or  private  rights 

of  a  sloop  duly  licensed  and  enrolled  by  injured.     Lonsdale  Co.  v.  Moies,  21  L.  R. 

the  government,   broke  and  injured  the  (x.  s.)  648.     And  all  erections  in  or  over 

dam.     The  plaintiffs  had  a  judgment  in  such  streams  must  be  of  the  most  ap- 

the  State  courts,  and  upon  appeal  to  the  proved  description,  and  supplied  with  the 

United   States   court  the  judgment    was  best  appliances    to    prevent  obstruction, 

sustained,  upon  the  ground  that  no  essen-  Packet  Co.  v.  The  Peoria  Bridge  Ass.,  38 

tial  right  of  navigation  was  abridged  ;  and  111.    467  ;    United   States    v.   The    R.  R. 

as  the  dam  had  the  effect  of  enhancing  the  Bridge  Co.,  6  McLean  (U.  S.),  517.     But 

value  of  property,  and  really  wrought  a  pub-  if  the  powers  of  the  act  are  exceeded,  or 

lie  benefit,  an«l  as  the  State  law  authorizing  are  exercised  in  a  manner  different  from 

the  dam  conflicted  with  no  law  of  the  gene-  that  provided  in  the  grant  of  authority,  or 

ral  government,  it  could  not  be  held  invalid  if  the  act  can  be  done  so  as  not  to  be  a 

as  being  repugnant  to  the  power  to  regu-  nuisance,  and  the  creation  of  a  nuisance 

late  commerce.     See  also  State  v.  Wilson,  by  the  exercise  of  the  power  given  is  not 

8  N.  H.  321 .     But  if  the  general  govern-  fairly  the  result  of  the  exercise  of  the 

ment  should  see  fit  to  assert  its  jurisdic-  power  conferred,  the  grant  will  be  no  pro- 

tion  over  such  streams,  there  can  be  no  tection,  and  the  party  doing  the  acts  will 

question  that  all  State  laws  affecting  the  be  chai*geable  for  a  nuisance  either  by  in* 

same  would  have  to  yield  to  the  superior  dictment  or  at  the  suit  of  persons  iigured 

jurisdiction.      Devoe    v.    Penrose    Ferry  thereby,  the  same  as  though  there  had 

Bridge  Co.,  3  Am.  Law  Reg.  (U.  S.)  79;  been  no  color  of  authority  given  for  their 

Works  V,  Junction  R,  R.  Co.,  5  McLean  exercise.      Com.   v.  R.  R.    Co.,    2   Gray 

(U.  S.),  425  ;  The  Pjissaic  Bridges,  3  Wall.  (Mass.),  54  ;  Com.  v.  New  BedfordBridg© 

(U.  S.)  782.     The  right  of  the  State  gov-  Co.,  id.  839  ;  Com.  «.  Vt.  &  Mass.  R.  R. 

emment  to  partially  obstruct  the  navigji-  Co.,  4  id.  22  ;  Renwick  v,  Morris,  7  Hill 

tion  of  its  tide- waters  has  repeatedly  been  (N.  Y.),  576  ;  Lawrence  v.  R.  R  Co.,  16 

recognized  by  the  Fetleral  courts  by  au-  Q.  B.  643  ;  Brown  r.  Cayuga  R.  R.  Co., 

thorizing  the  erpction  of  bridges.     United  12  N.  Y.  487  ;  Navigation  Co.  v.  Coon,  6 

Stati's  p.  New  Bedfonl  Bridge  Co.,  1  W.  Penn.  St  379 ;    Harris  ».   Thompson,  9 

&  M.    (U.   S.)  402  ;  Silliman  v.  Hudson  Barb.  (N.  Y.)  350  ;  Clark  v,  Syracuse,  18 

River  Bridge  Co.,  2  Wall.  (U.  S.)  403  ;  id.  32  ;  Hopkins  ».  Birmingham  &  Staf- 

Works  V.  Junction  R.R.  Co.,  6  McLean  fordshire  R.  R.  Co.,  1  L.  T.  (n.  8.)  808  ; 

(U.  S.)  425  ;  Columbus  Ins.  Co.  r.  Peoria  Attorney-General  v,  Bradford  Canal,  etc.. 

Bridge  Assn.,  6  id.  70  ;  Jolly  ».  Terre  Haute  Co.,   15  id.  9  ;  Davis  v.  Mayor,  etc.,  14 

Drawbridge  Co.,  id.  287.     But  that  right  N.  Y.  526 ;  Rex  ».  Pease,  4  R  &  Ad.  30. 

is  subject  to  the  control  of  Federal  courts.  But  over  tidUU  streams  and  in  fresh-water 

Devoe  «.  Penrose  Ferry  Co.,  8  Am.  Law  navigable  streams  that  are  avenues  of  com- 
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where  the  streams  come  within  the  denomination  of  inter-State 

streams ;  and  when  such  authority  is  obtained,  it  must  be  exercised  in 

mercial  intercoarse  with  other  States,  the  It  should  also  allege  that  the  erection  is 
States  through  which  they  pass  have  not  a  mtUerial  obstruction.  The  fact  that 
only  a  limited  jurisdiction.  The  general  the  obstruction  will  result  in  real  advan- 
government,  under  the  power  delegated  tage  to  the  public  does  not  rob  it  of  the 
to  it  to  regulate  commerce  between  the  chanicterofa  nuisance,  if  it  really  obstructs 
States,  has  the  ultimate  and  superior  narigation.  Works  v.  Junction  R.  R. 
jnrisdiction  over  such  streams,  and  the  Co.,  5  McLean  (U.  S.),  424.  Advantages 
State  cannot  authorize  any  act  to  be  done  and  disadvantages  cannot  be  balanced  in 
tbereon  that  will  materially  interfere  with  such  a  case.  Pennsylvania  v.  Wheeling 
their  navigability.  The  strict  doctrine  Bridge  Co.,  9  West.  Law  Jour.  535  ;  13 
that  no  obstruction  can  be  made  therein  How.  (U.  S.)  519  ;  Butler  v.  State,  6  Ind. 
under  State  authority  that  in  any  measure  165.  A  wharf  Ls  not  necessarily  a  nui- 
iuterferes  with  navigation  is  not  observed,  sance  ;  whether  it  is  or  not  is  a  question 
because  the  State  is  treated  as  having  a  of  fact.  Laughlin  r.  Lamasco,  6  Ind.  223. 
qMcui  jurisdiction  over  the  streams.  In  Hence,  when  an  act  is  done  therein  under 
Jolly  V,  Terre  Haute  Drawbridge  Co.,  6  State  authority,  as  the  erection  of  a  bridge, 
McLean  (U.  S.),  287,  the  defendants  dam,  or  other  erection  in  or  over  tlie 
erected  a  bridge  under  authority  given  by  stream,  although  operating  as  a  slight  oh- 
the  legislature  of  Indiana.  The  act  pro-  struction  to  navigation,  it  will  not  be  re- 
vided  that  the  bridge  should  be  provided  garded  as  a  nuisance  if  the  public  benefit 
with  a  "convenient  draw."  The  com-  therefrom  is  equal  to  the  inconvenience 
plaint  was  that  it  was  not  provided  with  created  thereby  to  navigation.  Devoe  v. 
such  a  draw,  in  consequence  of  which  the  Penrose  Ferry  Bridge  Co.,  3  Am.  L.  R.  79  ; 
plaintiff's  boat  was  injured.  Dhummokd,  Griffing  v.  Gibb,  1  McAL  (U.  S.)  212; 
J.,  upon  this  point  said  :  "  The  language  Columbus  Ins.  Co.  v.  Peoria  Co.,  6  McLean 
*  convenient  draw,' importa  a  draw  which  (U.  S.),  70;  United  States  v.  Bedford 
can  be  passed  without  vexation,  delay,  or  Bridge  Co.,  1  W.  &  M.  (U.  8.)  402  ;  Silli- 
risks.  If  it  meets  the  requirements  of  the  man  v.  Hudson  R.  R.  R.  Co.,  4  Bl.  ( (J.  S. ) 
act  of  incorporation,  and  is  not  such  a  6$,  395  ;  Works  v.  Junction  R.  R.  Co.,  5 
one,  the  charter  is  violated.  If  it  meets  McL.  (U.  S.)  425 ;  Jolly  v.  Terre  Haute 
the  act  of  incorporation  and  is  yet  a  ma-  Bridge  Co.,  6  id.  237  ;  Atkinson  v,  Phila., 
terial  obstruction  to  navigation,  the  act  &c.  R.  R.  Co.,  4  Haz.  Pa.  Reg.  10  ;  Wood- 
is  a  nuUily  for  tcaiU  of  power  in  the  man  9.  Kilbum  Mfg.  Co.,  15  Am.  Law 
State  to  authorize  it."  In  Columbus  Ins.  Reg.  288  ;  Penn.  v.  Wheeling  Bridge  Co., 
Co.  V.  Peoria  Bridge  Assn.,  6  McLean  13  How.  (U.  S.)  519.  The  common-law 
<U.  8.),  70,  the  court  said:  "The  State  rule  is  not  observed  by  the  United  States 
may  authorize  an  erection  that  does  not  courts  in  dealing  with  obstructions  to 
materially  obstruct  navigation.  Every  navigation  created  under  State  authority, 
bridge  may  in  a  certain  sense  be  said  to  be  for  the  reason  that  such  acts  are  regarded 
an  obstruction,  but  that  delay  and  risk  as  having  been  done  under  quasi  author- 
which  is  inseparable  from  the  thing  which  ity.  Griffing  v.  Gibb,  arite.  And  if  they  are 
the  State  has  the  power  to  create  does  not  really  of  public  benefit,  and  aids  to  com- 
make  it  a  nuisance."  In  Columbus  Ins.  merce,  they  will  not  be  regarded  as  nui- 
Co.  p.  Curtenius,  6  McLean  (U.  S. ),  209,  sauces  unless  the  public  injury  overbalances 
it  was  held  that  a  State  cannot  authorize  the  public  benefit.  Columbus  Ins.  Co.  v, 
tL  material  obstruction  to  navigation  in  a  Curteniu-s  6  McL.  (U.  S.)  207  ;  Jolly  v. 
stream  over  which  the  general  government  Terre  Haute  Bridge  Co.,  id.  237  ;  Colum- 
haa  jurisdiction.  But  that  a  plea  in  bar  bus  Ins.  Co.  v,  Peoria  Bridge  Co.,  id.  70. 
of  an  action  for  damages  arising  for  in-  But  this  is  subject  to  the  restriction  that 
juries  received  from  such  an  obstruction^  the  State  may  not  authorize  a  material  ob- 
that  merely  alleges  that  the  obstruction  stniction  to  navigation.  Pennsylvania  v. 
erected  under  State  authority,  is  bad.  Bridge  Ca,  13  How.  (U.  S.)  519.  And 
TOL.  II.  — 16 
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the  manner  provided  in  the  act  conferring  the  authority.^    Of  course, 
authority  to  build  a  bridge  carries  with  it  authority  to  build  the 

when  such  an  obstruction,  that  materially  Abb.  (U.  S.  C.  C.)  158  ;  Oilman  v.  Phila- 

interferes  with  the  use  of  the  sti'eam  for  delphia,  3  Wall.  (U.  S.)  713.     Therefore 

the  purposes  of  public  passage,  is  erected,  it  will  be  se«n  that  the  decisions  of  the 

even  under  authority  from  the  State,  it  is  United  States  court,  involving  questions 

a  nuisance,  and  the  party  erecting  it  is  of  nuisance,  by  obstructions  erected  under 

liable  for  all  damages  resulting  therefrom  State  authority,  are  not  authorities  uiwu 

to  individuals,  and  to  indictment  in  behalf  the  question  of  unatUhoriztd  obstructions, 

of  the  public,  and  the  authority  conferred  As  to  those,  the  United  States  courts  fol- 

by  the  State  is  no  protection  or  defence,  low  the  common-law  rule,  and  hold  such 

Id.  ;  R.  R.  Co.  V.  Ward,  2  Black  (U.  S.),  obstructions    unlawful    and    a   nuisance, 

485  ;  Works  v.   Junction   R.  R.   Co.,    5  irrespective  of  the  question  of  benefits, 

McL.   (U.S.)  428;  Georgetown  v.  Canal  public  or  private,  resulting  therefrom.  But 

Co.,  12  Pet.  (U.  S.)  91.     Neither  is  it  any  encroachments  upon  the  sea  that  do  not 

defence  that  the  structure  is  useful  to  the  amoant  to  an  appropriation  of  it^  or  an 

public,  and  an  essential  aid  to  commerce,  —  obstruction  to  navigation,  or  an  injury  to 

as  a  bridge,  a  wharf,  or  other  encroach-  a  {)ort,  are  not  treated  as  nuisances,  and 

ment  in  or  over  the  stream.     Pennsylvania  being  purprestures  merely,  are  tolerated 

V.  Bridge  Co.,  13  How.  (U.  S. )  619  ;  The  where  individual  convenience  demands  it, 

Passaic   Bridges,    3   Wall.   (U.  S.)   782;  and  no  public  inconvenience  or  injury  rc- 

Baird  v.  Shore  Line  R.  R.  Co.,  6  Blatchf.  suits    therefrom.      Wilson    v.    Blackbird 

(U.  S.  C.  C.)  276.     The  State  occupies  to  Creek   Marsh   Co.,   2  Pet    (U,   S.)   246. 

such    streams   the  same  relation  that  a  But  when  a  real  obstruction  to  navigation 

riparian  owner  on  a  fresh-water  stream,  results,  the  authority  of  the  State  is  no 

whose  title  extends  to  the  centre  thereof,  protection.     Gibbons  v.  Ogden,  9  Wheat, 

occupies  to  it.     It  may  make  or  authorize  (U.  S.)  1  ;  Works  v.  Junction  R  R.  Co., 

any  use  of  the  stream  that  does  not  essenti-  5  McLean  (U.  S.),  425;  Columbus  Ins. 

ally  interfere  with  its  proper  and  free  use  Co.  v,  Curtenius,  6  id.  209  ;  Jolly  v,  Terre 

for  the  purposes  of  navigation,  but  beyond  Haute    Drawbridge    Co.,   id.    237.      The 

that  it  cannot  go,  or  authorize  others  to  State  may  authorize  improvements  to  be 

go ;  and  any  wharf,  bridge,  dam,  or  other  made  in  any  navigable  stream,   tidal  or 

erection  made  under  State  authority,  that  non-tidal,  by  clearing  out  its  bed,  deepening 

is  in  any  essential  degree  an  interference  its  channel,  or  otherwise,  but  these  changes 

with  the  free  navigation  of  the  stream,  is  a  must  be  improvements,  or  at  least  must 

nuisance,   and  liable  to  be  redressed  as  not  operate  to  impair  navigation.     Avery 

such  in  the  Federal  courts.     Packet  Co.  v.  v.  Fox,  1  Abb.  (U.  S.  C.  C.)  246  ;  Gilman 

Atlee,  7  Am.  L.  R.  762 ;  reversed  by  the  v.    Philadelphia,   8    Wall,    (U.   S.)   713  ; 

United  States  Supreme  Court,   March  4,  Palmer  u.  Cuyahoga  Co.,  3  McLean  (U.  S.), 

1875.    See  Albany  Law  Journal  of  March  226  ;  WiUiams  v,  Beardsley,  2  Ind.  391  ; 

5th  ;   Woodman  v.  Eilbum   Mfg.   Co.,  1  Spooner  r.  McConnell,  1  McLean  (U.  S.), 


1  Pennsylvania  v.  Wheeling  Bridge  Co.,  measurement   along   its  line  is  not  the 

ante.     The  defendants  built  a  bridge  across  proper    measurement.       Missouri    River 

the  Missouri  River,  under  the  act  of  Con-  Packet  Co.  v.  Hannibal  k  St.  Joseph  R.  R. 

gress  of  July  25,  1866,  requiring  that  the  Co.,   1  McCraiy  (U.  S.  C.  C),  281.     If 

passage-way  for  vessels  between  the  piers  the  statutory  requirements  are  not  com- 

of  any  drawbridge  shall  be  160  feet  wide  in  plied  with  the  bridge  to  that  extent  ia  a 

the  clear.     It  was  held  that  the  proper  nuisance.    Dngan  v.  Bridge  Co.  27  Penn. 

measurement  is  by  a  line  running  directly  St.  808  ;  Rogers  v.  Kennebec,  &o.  B.  R. 

across  the  channel,  and  at  right  angles  to  Co.,  88  Me.  319 ;  Memphis,  &c.  R.  R.  Co. 

the  piers,  and  that  the  bridge  in  question  v.  Hicks,  ante. 
being  built  diagonally  across  the  river,  a 
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necessary  abutments,  piers,  and  other  usual  or  necessary  appurte- 
nances to  secure  its  safety  and  permanence.*     So,  too,  it  may  occur 

337.  So,  too,  it  may  authorize  the  erec-  porations,  and  such  grant  vests  in  the 
tion  of  whaiTes  below  low-\>'ater  mark  to  grantee  a  quasi  franchise,  for  the  use  of  the 
render  access  to  the  port  more  easy  and  portion  of  the  stream  so  conveyed  in  any 
convenient,  and  authorize  the  erection  of  way  that  the  State  could  use  it.  The  title 
piers,  slips,  and  docks,  in  a  reasonable  being  derived /rom  the  State  carries  with 
manner,  and  being  in  aid  of  navigation  it  all  the  rights  incident  to  the  property  in 
and  commerce  by  furnishing  facilities  for  the  State.  If  the  State  had  the  right  to 
the  approach  and  safety  of  vessels,  and  for  erect  a  wharf  on  the  portion  of  the  stream 
lading  and  unlading  them,  these  erections  covered  by  the  grant,  the  grantee  tak<'8 
will  not  be  regarded  as  nuisances,  unless  the  same  right  as  incident  to  the  estate 
they  materially  inteifere  with  free  naviga*  granted,  and  the  estate  is  estopped  from 
tion  to  the  stream  or  port.  Devoe  v.  Pen-  pursuing  him  for  a  purpresture,  unless 
rose  Ferry  Co.,  3  Am.  Law  Reg.  (U.  S.)  he  extends  his  erections  beyond  the  limits 
79.  But  aU  such  erections  below  low-  of  his  grant,  and  can  only  pursue  him  for 
water  mark  are  made  at  the  peril  of  having  a  nuisance  when  his  erections  amount  to 
them  declared  nuisances  by  the  Federal  an  actual  material  obstruction  to  naviga- 
courts,  if  they  unreasonably  or  essentially  tion.  Delaware  &  Hudson  Canal  Co.  v. 
impair  the  convenience  or  safety  of  naviga-  Lawrence,  9  N.  Y.  Sup.  Ct.  163  ;  Wil- 
tion,  onless  Congress  has  conferred  the  liams  v.  Wilcox,  8  Ad.  &  El.  814  ;  Abra- 
power  upon  the  State  or  corporation  to  ham  i;.  The  Great  Northern  Ry.  Co., 
make  the  eractions,  —  Pennsylvania  v,  16  Q.  B.  586  ;  Attomey-Geuei*al  v.  South- 
Wheeling  Bridge  Co.,  13  How.  (U.  S.)  ampton  Ry.  Co.,  9  Simons,  78.  S<'e 
678,  —  or  nnless  the  title  to  the  bed  of  the  Lord  Darcy  ».  Askwith,  Hob.  234.  Any 
sea,  bay,  or  stream  below  low-water  mark  unauthorized  obstruction  of  a  navigable 
is  vested  in  the  corporation  erecting  them  stream,  whether  an  actual  hindrance  to 
or  authorizing  their  erection,  by  grant,  navigation  or  not,  is  a  nuisance,  and  is  in- 
prior  to  the  revolution,  with  authority  to  dictable  as  such,  even  though  it  is  really 
erect  wharves,  piers,  etc.  In  New  York  of  public  advantage  and  a  great  conven- 
dty,  the  corporation  under  their  original  ience  to  those  navigating  the  stream.  In 
charter  on  Manhattan  Island  owns  the  Kex  v.  Ward,  4  Ad.  &  £1.  384,  the  defend- 
lands  under  the  East  river  to  a  point  400  ant  was  indicted  for  erecting  a  causeway 
feet  beyond  low-water  mark.  The  owner-  and  wharf  projecting  into  the  harbor,  and 
ship  of  the  land  between  high  and  low  raised  on  a  kind  of  platform.  The  cause- 
water  mark  is  regarded  as  vesting  a  fran-  way  was  originally  of  gravel,  shingle,  and 
chise  in  the  owner  which  authorizes  the  stone,  called  a  hard,  and  sloping  into  the 
erection  of  public  or  private  wharves,  not  water.  Subsequently  the  wharf  was  con- 
impeding  navigation,  and  to  chai^  tolls  siderably  lengthened,  extending  up  the 
for  the  use  of  the  same.  Dickinson  v.  harbor.  It  was  then  raised  on  piles  and  con- 
Cod  wise,  1  Sandf.  Ch.  (N.  Y.)  214  ;  Ver-  siderably  heightened,  and  instead  of  sloping 
planck  V.  New  York,  2  Edw.  Ch.  (N.  Y.)  down  into  the  water  as  it  had  formerly  done 
220  ;  Mayor,  &c.  v.  Scott,  1  Gaines  (N.  Y.),  at  the  extremity,  it  was  five  feet  and  four 
543  ;  RUngensmith  v.  Ground,  5  Watts  inches  higher  than  the  shore.  It  appeared 
(Penn.),  459  ;  Com.  v.  Shaw,  14  S.  &  R.  that  small  vessels  were  obstructed  in  their 
(Penn.)  13  ;  Ball  v.  Slack,  2  Whart.  tacking,  by  the  causeway,  when  pursuing 
(Penn.)  530.  The  State  being  the  owner  their  way  up  the  harbor  with  the  tide; 
of  the  shore  of  tidal  streams,  that  is,  of  the  also  that  square-rigged  vessels,  lightermen 
space  between  high  and  low  water  mark,  and  row-boats  were  exposed  to  some  in- 
may  grant  the  same  to  individuals  or  cor-  convenience  thereby,  both  as  to  navigation 


1  Monongahela  Bridge  Co.  v.  Kirk,  46  Penn.  St  112;  Clarke  v.  Birmingham,  &c 
Bridge  Co.,  41  id.  112. 
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that  the  compaDy  is  invested  with  a  discretion  to  cross  a  navigable 
stream,  either  by  the  establishment  of  a  bridge  or  a  ferry  ;^  but 

and  landing.     On  the  other  hand,  it  ap-  Russ.  Or.  379,  a  floating-dock  was  held  a 

peared  that  the  causeway  and  wharf  were  nuisance,  although  beneficial  for  repairing 

a  great  public  benefit  in  launching  and  ships.   To  the  sameetfect,  Heckerv.  N.  Y. 

landing    boats    more    readily,    and    tliat  Balance  Co.,  13  How.  Pr.   (N.  Y.)  549; 

steamboats  and   other  vessels  could   ap-  Penniman??.  same,  id.  40  ;  Hawkins' P.  C, 

proach  that   wharf  when  they  coiihl  not  chap.  76,^  11.    In  Rose  r.  Miles,  4  M.  &  S. 

at  others,  and  that  vessels  obtained  shelter  101,  barges  moored  across  a  public  river  in 

from  the  quay.     The  jury  found  that  an  a  manner  to  obstruct  navigation  or  prevent 

impediment  liad  been  created  by  the  cause-  access  to  the  shore.   The  C.  D.,  Jr.,  Newb. 

way  and  wharf,  but  that  the  inconvenience  Adra.  601  ;  King  v,   Sanders,  2   Brevard 

was  counterbalanced  by  the  public  benefit.  (S.  C),  111.     See  also  Hart  v.  Mayor  of 

Upon  this  verdict  the  court  held  that  the  Albany,    3    Paige    (N.    Y.),    213.      In 

defendants  were  guilty  of  a  nuisance,  and  Brucklesbank  v.    Smith,    2    Burr.    656, 

directly,  and  in  terms  overruled  the  doc-  throwing  ballast  into  the  sea  in  a  port, 

trine  of  Rex  v.  Russell,  6  B.  &  C.  566,  In  Regina  v,  Stephens,  L.  R.  1  Q.  B.  702, 

in  which  it  was  held  that  if  the  public  throwing  rubbish  from  a  quarry  into  a 

benefit  arising  from  an  obstiniction  is  equal  river.    In  Gerrish  v.  Brown,  51  Me.  256, 

to  the  public  inconvenience,  no  nuisance  and  Davis  «.  Winslow,  id.  289,  throwing 

could  be  predicated  of  it.     Lord  Den  man,  edgings  from  logs  and  boards  into  a  public 

J.,  said  :  "I  must  say  that  if  the  violation  river.    In  Manhattan  Gas  Co.  v.  Barker, 

of   rights  which   belong  to  any  part  of  7  Robt.  (N.   Y.)  623  ;  H.  R.  R.  Co.   v. 

the  public  is  to  be  vindicated  by  the  bene-  Loeb,    id.    418  ;   Mayor,   ete.|   v.   Baum- 

fit  which  is  to  arise  in  another  part  of  the  berger,  id.  219,  —  discharging  refuse  from 

public  elsewhere,  we   are  introducing  in-  breweries  into  a  stream,  or  any  refuse  cal- 

quiries  of  a  most  vague  and  unsatisfactory  culated  to  fill  up  the  stream  or  impede 

nature,   and    entering    into    speculations  navigation  or  render  the  port  unpleasant, 

upon  which  no  judge  can  be  expected  to  In  Rex  v.  Medley,  6  C.  &  P.  292,  sending 

decide."    In  People  v.  St.  Louis,  10  111.  into  a  public  river  the  refuse  from  gas- 

851,  it  was  said :  "  While  the  State  may  works.     In  Attorney-general  v.  Brittain, 

partially  obstruct    navigable  streams  for  6  B.  &  C.  579,  cited  as  MS.  case,  a  quay 

the  public  benefit,  yet  individuals  have  no  in  a  river  that  impedes  or  obstructs  the 

such  right,  and  where  such  an  obstniction  navigation  of  small  craft.    Rex  v.  Gros- 

is  made  by  an  individual  as  amounts  to  a  venor,  2  Starkie,   448.     Atlee  v.  Packet 

nuisance,  though  sufiicient  room  for  pas-  Co.,  21  Wall.  (U.  S.)  389,  wharves  erected 

sage  is  left,  the  fact  that  the  puV)lic  is  reo/Zy  below  low-water  mark  impeding  naviga- 

beneJUed  by  the  obstruction  will  not  be  tion.     Com.  v.  Crowninshield,  2  Dane'b 

considered."  The  following  acts  have  been  Abr.   297 ;  Com.   v.  Wright,  Thac.  Cr. 

held  to  be  nuisances  :  In  Dobson  v.  Black-  Ca.    211;    Gray    v,    Bartlett,    20    Pick, 

more,  9  Ad.  &  £1.  (Q.  B.)  991,  a  floating-  (Mass.)    186, — piles  driven   in  channel 

dock  cutting  off  access  from  the  river.     In  of  river.    Jones  v.  Pettibone,  2  Wis.  308  ; 

Rose  V.  Groves,  5  M.  &  G.  613,  placing  Walker  v.   Shepardson,    4    id.   486, — a 

timbers  in  the  river  so  as  to  prevent  ap-  pier  in  a  tidal  stream.    People  v.' Yander- 

proach  to  the  plaintiff's  premises.     In  Rex  bilt,  26  N.  Y.  287  ;  Attorney-General  v. 

V.  Ward,  4  Ad.  &  £1.  884,  an  embank-  Richards,  2  Anstr.  603  ;  Attorney-General 

ment  extending  into  a  navigable  river,  v.  Burridge,  10  Price,  360  ;  Newcastle  v. 

although  of  great  advantage  to  navigation,  Johnson,  2  Anstr.  608,  —  houses  erected  so 

was  held  a  nuisance,  because  it  actually  as  to  straighten  a  river.     Rex  v,  Tindall 

obstructed  navigation.     In  Anonymous,  6  Ad.  &  £L  148.     Obstractions  only  crea- 


State  V.  Wilmington,  ftc.  R.  R.  Co.,  Boabee  (N.  C),  284. 
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unless  the  charter  expressly  provides  otherwise,  the  ferry  can  be 
used  only  for  the  purposes  of  travel  upon  its  road,  and  not  for  gen- 
ted  by  erections,  in  extreme  and  excep-  Co.  v.  City  of  Monroe,  Walk.  (Mich.)  155; 
tional  cases  will  not  be  regarded  as  nui-  Drawbridge  Co.  v,  Halliday,  4  Ind.  36 ; 
suDces.  See  Nicholas  v.  Boston,  98  Mass.  Bice  v.  Kuddlman,  10  Mich.  124.  Divert- 
39,  where  a  wharf  below  low- water  mark  iug  the  water  of  a  stream  navigable  in  fact 
was  held  not  necci^sarily  a  nuisance.  Bee  creates  both  an  actionable  and  indictable 
Wetmore  v.  Atlantic  White  Lead  Co.,  nuisance.  Yolo  v.  Sacramento,  36  Cal.  193; 
37  Barb.  (N.  Y.)  70,  where  it  was  held  Gunter  v,  Geary,  1  id.  462;  Regina  v, 
that  whether  a  building  below  low-water  BetU>,  22  Eng.  Law  &  E(i.  240.  Driving 
mark  is  a  naisance  is  a  question  of  fact,  piles  in  a  navigable  river,  without  lawful 
and  though  prima  facie  a  nuisance,  is  not  authority,  is  a  public  nuisance.  Potter  t*. 
in  fact  so,  unless  it  obstructs  navigation  Menasha,  80  Wis.  492.  So  is  a  dam  send- 
er injures  the  port.  See  Naglee  v.  luger-  iug  water  back  on  another  person's  lands; 
aoU,  7  Barr  (Penn.),  185,  where  it  was  and  the  owner  of  the  lands  may  sue 
held  that  a  wharf  below  low-water  mark  for  damages,  or  proceed  for  an  abatement 
was  a  nuisance.  In  Rochester  o.  Eriickson,  of  the  nuisance.  Newell  v.  Smith.  In 
46  Barb.  (N.  Y.)  92,  an  erection  on  Rex  v.  Grosvenor,  2  Starkie,  448,  the 
the  banks  of  a  river  flowing  through  a  defendants  were  indicted  for  erecting  a 
fiopulous  city,  that  sets  back  the  water  in  wharf  on  the  river  Thames,  to  the  in- 
an  appreciable  degree,  so  as  to  contribute  jury  of  the  navigation  of  the  river.  It  ap- 
to  the  overflow  of  its  banks,  was  held  to  be  peared  that  the  wharf  was  erected  between 
a  nuisance.  In  Benwick  v.  Morris,  7  Hill  high  and  low  water  mark,  and  extended 
(N.  Y. ),  575,  a  dam  erected  on  a  naviga-  for  a  considerable  distance  along  the  river; 
ble  stream  or  a  bridge  over  it,  under  and  that  before  the  wharf  was  erected  the 
authority  of  the  legislature,  is  held  to  recess  afforded  a  place  of  refuge  in  time 
be  a  nuisance,  if  the  power  is  exceeded,  of  stoi-m,  and  that  the  eddy-water  which 
See  Clark  v.  Syracuse,  13  Barb.  (N.  Y.)  it  had  used,  afforded  greater  convenience 
32  ;  Crittenden  v.  Wilson,  5  Cow.  (N.  Y.)  for  the  passage  of  watermen.  It  appeared 
165 ;  Packet  Co.  v.  Bridge  Assn.,  36  111.  on  the  ])art  of  the  defendants  that  they 
467  ;  United  States  v.  R.  R.  Bridge  Co.,  had  rented  the  portion  of  the  river  occu- 
6  McLean  (U.  S. ),  517;  Garey  v.  El-  pied  by  their  wharf  from  the  corporation 
lis  1  Cush.  (Mass.)  806.  A  whnrf  ex-  of  London,  who  were  the  conservators  of 
tending  below  low- water  mark  and  beyond  the  river,  and  had  a  right  to  make  or  au- 
dock  lines  is  a  nuisance,  even  though  thorize  such  erections  between  high  and 
erected  before  the  dock  lines  were  estab-  low  water  mark,  and  that  their  wharf  was  a 
lished  ;  90  is  a  bridge  erected  so  as  to  ob-  public  benefit ;  that  the  projection  which 
struct  navigation.  Com.  v,  New  Bedford  had  existed  previously  had  occasioned  an 
Bridge  Co.,  2  Gray  (Mass.),  389.  Author-  eddy  which  had  caused  a  defiosit  of  mud 
ity  to  do  an  act  which  may  or  may  not  be  in  the  river,  and  a  diversion  of  the  stream, 
a  nuisance,  does  not  authorize  it  to  be  done  and  that  the  embankment  would  tend  to 
so  as  to  he  a  nuisance.  Com.  v.  Cbarlestown,  remove  it,  and  thereby  be  of  material  bene- 
1  Pick.  (Mass. )  185.  A  highway  cannot  be  fit  to  the  navigation  by  removing  any  col- 
laid  out  in  or  over  a  navigable  stream  with-  lection  of  mud.  Abbott,  Ld.  C.  J.,  held 
out  legislative  authority.  Amndel  v.  Mc-  that  the  city  of  London  could  not  author- 
CuUoch,  10  Ma.ss.  70.  Nor  a  bridge.  Kean  ize  a  nuisance  in  the  river,  and  in  passing 
V.  Stetson,  5  Pick.  (Mass.)  492  ;  Barnes  v.  upon  the  main  question  in  the  case,  he 
Bacine,  4  Wis.  454.  Nor  can  a  highway  said  :  "  The  question  here  is,  whether  a 
be  laid  out  between  high  and  low  water  public  right  has  been  infringed.  An  em- 
mark  without  authority.  Com.  v.  Chapin,  bankment  of  considerable  extent  has  been 
5  Pick.  199  ;  Cox  v.  State,  3  Blackf.  constructed  for  the  purix>se  of  building  a 
(Ind.)  193;  Bainbridge  v.  Sherlock,  29  wharf;  much  evidence  has  been  adduced 
ind.  364  ;  Martin  v.  Bliss,  5  Blackf.  (Ind.)  on  the  part  of  the  defendant  for  the  pur- 
35  ;  Depew  r.  Canal  Co.,  5  Ind.  8  ;  Harbor  pose  of  showing  that  the  alteration  affords 
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eral  purposes.^  As  a  railway  company  takes  by  inference  the  right 
to  bridge  streams  intervening  upon  its  route,  so,  too,  it  takes  the  right 
to  cross  highways,  and  where  necessary  because  of  the  difference  in 
grade,  to  cross  them  by  bridges ;  but  this  right  is  generally  conferred 
in  express  terms,  and  when  it  is  so  conferred  the  privilege  is  a  part 
of  the  franchise  of  the  company.  The  necessary  approaches  con- 
structed for  the  purpose  of  restoring  the  streets  or  highways  to  their 
former  condition  of  usefulness  under,  and  as  a  condition  to  the  exer- 
cise of  the  privilege,  are  a  part  of  the  railroad  structure  authorized  by 
its  charter ;  and  in  their  erection,  a  party  incidentally  injured  has  as 
complete  and  perfect  a  remedy  against  the  company  for  consequen- 
tial damages  as  he  has  for  a  direct  injury  caused  by  the  original 
construction  of  the  railroad.     The  obligation  to  make  compensation 

greater  facilities  and  conveniences  for  load-  1  N.  &  McC.  (S.  C.)  3S7 ;  Nashville  v. 
ing  and  unloading  ;  but  the  question  is  not  Shelby,  10  Yerger  (Tenn.),  280;  Somer- 
whetherany  private  advantage  has  resulted  ville  v.  Wanibish,  7  Gratt  (Va.)  205.  A 
from  the  alteration  to  any  particular  indi-  riparian  owner  may  set  up  a  ferry  for  his 
viduals,  but  whether  the  conveniences  of  own  use,  but  not  for  the  use  of  others, 
the  public  at  large,  or  of  that  portion  of  Young  v.  Harrison,  ayite ;  People  v.  Mayor, 
it  which  is  interested  in  the  navigation  of  &c.,  32  Barb.  (N.  Y.)  102;  Norris  v. 
the  river  Thames,  has  been  affected  or  di-  Fanners'  Co.,  6  Cal.  590  ;  Johnson  v.  £r- 
minished  by  the  alteration.  .  .  .  Theques-  skine,  9  Tex.  1  ;  Sparks  v.  White,  7 
tion  is,  whether  if  this  wharf  be  suffered  Humph.  (Tenn.)  86;  De  Jure  Maris,  73; 
to  remain,  the  public  convenience  will  Milton  v.  Haddon,  32  Ala.  30;  Tayler  v. 
suffer."  Lord  Gi-osvenor  was  acquitted  R.  R.  Co.,  4  Jones  (N.  C.)  277;  Mills  p. 
and  the  rest  of  the  defendants  were  con-  St.  Clair  Co.,  7  111.  177;  Cooper  r.  Smith, 
victed.  In  an  early  case  in  the  United  9  S.  &  R.  (Penn.)  26;  Trustees  v.  Talman, 
States  comts,  —  Respublica  r.  Caldwell,  1  13  111.  27;  Murray  v.  Murfee,  30  Ark.  560. 
Dall.  (U.  S.)  150,  decided  in  1783, — the  A  ferry  franchise  is  not  an  incident  of 
defendant  was  indicted  for  erecting  a  riparian  ownership.  Patrick  v.  Ruffners, 
wharf  upon  public  property  in  Philadel-  2  Rob.  ( Va. )  209  ;  Young  r.  Harrison,  6 
]>hia,  and  u^Yon  the  trial  the  defendant  Ga.  130;  Stanford  v.  Mangin,  30  id.  475. 
offered  to  prove  that  the  wharf  was  a  All  unlicensed  fenies  are  nuisances.  3 
public  benefit,  and  furnished  conveniences  Kent's  Cora.  458,  459  ;  3  Blackstone*8 
indispensable  to  commerce,  for  the  easy  Com.  219.  But  the  State  may  license  as 
lading  and  unlading  of  vessels,  and  there-  many  ferries  to  and  from  the  same  point  as 
fore  was  not  a  nuisance;  but  the  court  held  it  chooses.  Dyer  v,  Tuscaloosa  Bridge  Co., 
that  public  benefits  were  no  defence  against  2  Porter  (Ala.),  296;  R.  R.  Co.  p.  Douglass, 
a  nuisance  in  a  navigable  stream.  Wood  9  N.  Y.  444;  Charles  River  Bridge  v.  War- 
on  Nuisances,  548-556.  reu  Bridge,  11  Peters  (U.  S.),  420;  Bridge 
>  Fitch  V.  New  Haven,  &c.  R.  R.  Co.,  Co.  v,  R.  R.  Co.,  17  Conn.  454  ;  Tlionip- 
30  Conn.  33.  The  right  to  set  up  a  ferry  son  v.  R  R.  Co.,  2  Sandf.  Ch.  (N.  Y. )  625; 
is  a  franchise  which  no  one  can  exercise  Bridge  Co.  v.  Fish,  1  Barbour's  Ch.  (N.  Y.) 
without  a  license  from  the  Stete,  Blissett  547;  Toledo  Bank  v.  Bard,  10  Ohio  (n.  s,), 
V.  Hart,  Willes,  512,  ».,  or  by  prescrip-  622;  Canal  Co.  v,  R.  R.  Co.,  11  Leigh 
tion.  2  RoUe's  Abr.  140;  Lansing  v.  (Va.),  42;  Benson  v.  Mayor,  &c.,  10  Barb. 
Smith,  4  Wend.  (N.  Y.)  21  ;  Benson  r.  (N.  Y.)  223 ;  R.  R.  Co.  r.  R.  R.  Co.,  2 
Majorie,  10  Barb.  (N.  Y.)  223;  Young  v.  Gray  (Mass.),  5;  East  Hartford  v.  Bridge 
Harrison,  6  Ga.  139  ;  Dyer  v.  Bridge  Co.,  Co.,  13  How.  (U.  a)  71;  Shorter^.  Smith, 
2  Porter  (Ala.),  296;  SUrk  v,  McGowen,  9  Ga.  517. 
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is  as  strong  in  the  one  case  as  in  the  other,  and  to  the  discharge  of 
that  obligation  in  the  manner  prescribed  it  impliedly  bound  itself 
by  the  acceptance  of  its  charter.^  The  approaches  to  the  bridge 
which  are  necessary  to  connect  it  with  the  highway ,2  the  abutments 
and  lateral  embankments,  and  indeed  everything  essential  to  the 
construction  of  the  bridge  and  which  was  built  as  a  part  of  it,  and 
are  essential  for  its  maintenance  as  it  is  required  to  be  maintained, 
are  a  part  of  the  bridge  which  the  company  is  bound  to  keep  in 
repair.^    If  a  railroad  company  neglects  or  refuses  to  build  a  suit- 

1  Phelps,  J.,  in  Burrittt;.  New  Haven,  42  Iowa,  284.  In  Nicholson  v.  New  York 
42  Conn.  199;  Parker  v.  Boston,  &c.  RR.  &  N.  H.  R.  R.  Co.,  22  Conn.  74,  the 
Ck>.,  8  Cosh.  (Mass. )  116;  Titcomb  v,  charter  of  a  railroad  company  provided 
Fitchburg  R.  R.  Co.,  12  Allen  (Mass.),  that  the  company  might  enter  upon  and 
254;  Com.  v.  Deerfield,  6  Alien  (Mass.),  use  all  snch  real  estate  as  should  be  neces- 
449.  It  is  the  duty  of  a  railway  company,  sary  for  them ;  that  they  should  be  holden 
when  constructing  a  bridge  over  a  river,  to  pay  all  damages  that  should  arise  to  any 
and  making  lateral  embankments  adjoining  person  or  persons  thereby,  and  prescribed 
the  highway  leading  to  such  bridge,  so  to  the  manner  of  assessing  the  damages,  if 
construct  the  latter  as  not  to  make  the  ap-  the  peraon  or  persons  to  whom  such  dam- 
proach  to  the  bridge  along  the  highway  ages  should  arise  and  the  company  could 
dangerous  for  foot-passengers.  A  failure  not  agree  as  to  the  amount.  It  also  con- 
to  perform  this  duty  renders  the  company  tained the  foUowing provision :  "Whenever 
liable  in  damages  to  a  person  injured  in  for  the  construction  of  their  said  railroad, 
consequence  of  such  failure,  provided  such  it  shall  become  necessary  to  intersect  or 
person  used  reasonable  and  ordinary  care  cross  any  stream  of  water,  or  water-course, 
to  avoid  the  danger.  Baltimore,  &c.  R.  R.  or  any  road  or  highway,  it  shall  be  lawful 
Co.  V.  Botler,  38  Md.  668.  for  said  company  to  construct  said  railroad 

^  Hayra  v.  N.  Y.  Central  R.  R.  Co.,  9  across  or  upon  the  same,  but  said  company 

Hun  (N.  Y.),  63;  Newcastle,  &c.  i).  North  shall  restore  the  said  stream   or  water- 

Staflbrdshire  Ry.  Co.,  5  H.  &  N.  160.  course,  or  road  or  highway,  thus  inter- 

•  Sussex  r.  Strader,  18  N.  J.  L.  108;  sected,  to  its  former  state,  or  in  sufficient 
Watson  V.  Lisbon  Bridge,  14  Me.  201;  Tit-  manner  not  to  impair  its  usefulness."  A 
comb  V.  Fitchburg  R.  R.  Co.,  ante;  White  public  street  in  a  city,  where  it  was  inter- 
im. Qaincy,  97  Mass.  430 ;  North  Stafford-  seeted  by  the  road,  was  carried  over  it  on  a 
shire  Ry.  Co.  v.  Dale,  8  £.  fc  B.  836 ;  Rex  bridge,  and  raised  on  each  side  of  the 
V.  Undsey,  14  East,  317;  Rex  v.  Kent,  13  bridge  by  embankments,  so  as  to  accom- 
id.  220 ;  People  v.  Troy  &  Boston  R.  R.  modate  its  height  to  the  height  of  the 
Co.,  87  How.  Pr.  (N.  Y.)  427;  People  v.  bridge.  It  appeared  that  the  public  safety 
N.  Y.  Central  R.  R.  Co.,  74  N.  Y.  302,  required  that  the  railroad  should  pass  un- 
reversing 12  Hun  (N.  Y.),  193.  The  fol-  der  the  street,  and  that  the  change  made 
lowing  appendages  have  been  held  to  in  the  street  by  the  bridge  and  embank - 
constitute  a  part  of  a  bridge  :  abutments,  ments  was  one  of  the  alterations  provided 

—  Bardwell  v.  Jamaica,  16  Vt.  438,  —  for  in  the  charter  of  the  company.  B., 
embankments,  —  Hayes  v.  N.  Y.  Cen-  owning  land  with  buildings  thereon,  lying 
tral  R.  R.  Co.,  ante  ;  Watson  v.  Lisbon  upon  each  side  of  said  street  where  it  was 
Bridge  Co.,  ante ;  Sussex  v.  Strader,  aiUe^  so  raised,    and  no  compensation  having 

—  and  the  approaches  to  a  bridge,  —  been  made  to  him,  and  no  damages  as- 
New  Haven  v.  N.  Haven,  &c  R.  R.  Co.,  sessed  therefor,  brought  his  action  against 
39  Conn.  128;  Bnrrettv.  New  Haven,  ante;  the  company  for  the  injury  caused  by  the 
White  V.  Quincy,  97  Mass.  480,  —  are  a  part  erection  of  such  embsjikments.  It  was 
thereof.     Farley  v,  Chicago,  &c.  B.  R.  Co.,  held,  1.  That  the  power  to  regulate,  alter, 
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able  bridge  over  a  river,  street,  or  highway,  which  it  is  bound  by  law 
to  build,  or  if  it  refuses  or  neglects  to  keep  the  same  in  repair,  it 
may  be  compelled  to  discharge  its  duty  in  these  respects  by  waw- 
damiis  brouglit  by  the  town  or  city  interested  therein.^ 

Sec.  271.  Highways  may  be  used  when,  for  Railroad  Purposes, 
Crossings,  etc.  —  We  liave  already  seen  that  a  railway  company  has 
authority  to  cross  highways,  whether  the  charter  expressly  confers 
the  right  or  not,  and  that  it  may  under  certain  circumstances  by 
implication,  occupy  a  highway  longitudinally,  —  although  only  in 
cases  where  the  necessity  therefor  is  imperative  and  the  railway  by 
reasonable  intendment  cannot  be  laid  upon  any  other  line  or  in  any 
other  manner.^    If,  however,  as  is  usually  the  case,  the  charter  or 

and  repair  highways,  might  be  delegated  may  lie  enforced  by  indictment.    Regina  v. 

by  the  legislature  to  subordinate  corpora-  Ely,  19  L.  J.  (M.  C.)  223.     And  the  same 

tions,  subject  to  the  liability  of  making  obligation  rests  upon  the  assignees  of  the 

compensation  for  the  property  taken  and  com[)any.     Pennsylvania  li.  R.  Co.  v.  Du- 

i^jury  occasioned.     2.  That   the  acts  of  quesue,  46  Penn.  St.   223.    So,  where  a 

the  defendants  in  question,  being  for  the  navig>ition  com]iany  hail  power  to  use  a 

purpose  of  making  one  of  the  alterations  in  public  drain,  upon  substituting  another,  or 

a  highway  contemplated  in  the  defendant's  others,  it  was  held  that  the  com]iany  were 

charter,  were  authorized  thereby.    3.  That  bound  to  keep  in  rciiairs  the  substituted 

although  the  plaintiff  might  I'ecover  on  a  drains,  as  well  as  to  make  them.     Priestly 

count  in  trespass,  for  any  appreciable  inci-  v.  Foulds,   2  M.  &  G.   175.     Under  the 

dental  damages,  occasioned   by  the  acts  English  statute   (8  and  9  Vict.  c.  20), 

complained  of,    the  defendants  were  not  where  a  company  carries  a  highway,  by 

liable  therefor,  of  course,  and  as  prima  means  of  a  bridge,  over  the  railway,  it  is 

facie  tre8]uissors,  and  that  it  was  a  ques-  bound  to  maintain  the  bridge  and  aU  the 

tion  for  the  jury  to  decide,  whether  the  approaches  thereto  in  repair ;  and  such  re- 

the  plnintitf  hud  sustained  any  such  dam-'  pair  includes  not  only  the  structure  of  the 

ages  thereby  or  had  not,  and  that  trespass  bridge,  and  the  approaches,  but  the  metal - 

is  a  proi^er  remedy  for  such  damages.    It  ling  of  the  road  on  both.     Newcrastle,  &i*. 

is  not  nei'ossary  that  the  company  should  Turnpike  Co.  v.  North  Staf.  Ry.  Co.,  5 

have  had  knowledge  of  the  defect.     It  is  H.  &  N.  160.     But  this  will  not  include 

ita  duty  to  keep  it  in  repair,  and  it  must  the  road  beyond,  where  it  may  properly  \» 

exervnse  watchfulness  to  discover  its  de-  regarded  as  forming  an  approach  to  the 

feet*,  atitsixril.    South  &  North  Alabama  bridge.     W.  k  L.  Ry.  Co.  v,  Kearney,  12 

\L  R,  Co.  t\  McU'udan,  63  Ala.  266.  Ir.  Com.  L.  224;  Fosberry  v,  Waterford  & 

*  Oambriiige    v.    Charle-stown    Branch  Limerick  Ry.  Co.,  13  Jr.  Com.  Law,  494; 

R.  R.  To.,  7  Met.  (Mnsj*.)  70.    See  §  66-  London  &  North-Westem  Ry.  Co.  v.  Sker- 

Where  a  navigsition  comiiany,  under  its  ton,  6  B.  &  S.  559.    In  White  r.  Quincy,  97 

charUT,  destroyed  a  fonl  and  substituted  a  Mass.  430,  Titcomb  v.  Fitchbui^  R.  R. 

bridge,  it  was  held  that  they  were  liable  to  Co.,  12  Allen  (Mass.),  254,  it  was  held  that 

keep  the  bridp*  in  repair.     Rox  p.  Inhabi-  the  duty  of  the  com])any  as  to  re|)air  extends 

tantaof  Kent,  13  t^)st,  220;  Rexr.  Inhabi-  to  the  whole  structure  which  they  have 

tants  of  Lindsey,  14  East,  317.     So,  too,  found  it  necessary  to  buUd  to  effect  their 

whore  such  com  {any  cut  through  a  high>  purpose,  —  even  where  it  extended  beyond 

way,  rendering  a  bridge  necessary  to  carry  the  boundaries  of  the  location  of  their  line, 

the  highway  over  the  cut,  the  company  are  *  Springfield  v.  Conn.  River  R.  R.  Co., 

bound  to  keep  such  bridge  in  rej^ir.     Rex  4  Cush.  (Mass.)  63.    The  legislature  has 

r,  Korrisou,  3  M.  JE  S.  526.    This  duty  authority  to  permit  the  use  of  a  highway 
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general  law  provides  the  manner  in  which  highways  or  streets  may  be 
crossed  or  occupied  by  a  railway  company,  their  occupancy  by  it  in 
any  other  or  different  manner  renders  the  company  liable  to  indict- 
ment and  action  a^  for  a  nuisance ;  ^  and  the  same  rule  prevails  where 
it  crosses  a  highway  in  a  manner  not  allowed  by  its  charter  or  the 
statute,  or  without  complying  with  the  conditions  upon  which  the 
authority  is  granted.  Thus,  a  statutory  provision  that  a  railroad 
"  shall  be  so  constructed  as  not  to  obstruct  the  safe  and  convenient 
use  of  a  highway  "  imposes  a  continuing  obligation,  which  requires 
the  company  to  keep  the  railroad  so  constructed  all  the  time,  and 
upon  its  failure  to  do  so  it  becomes  a  nuisance  ;  ^  and  where  it  baa 

for  the  construction  of  a  railroad,  and  if  it  20  id.  860;  New  Orleans,  &c.  R.  R.  Co.  «. 
exercises  the  power  according  to  the  terms  New  Orleans,  26  La.  An.  517  ;  Tennessee, 
of  the  grant,  it  cannot  he  made  liable  as  a  &c.  R.  R.  Co.  v.  Adams,  3  Head  (Tenn.), 
wrong-doer.  Towle  v.  Eastern  R.  R.  Co.,  696;  Savannah,  &c.  R.  R.  Co.  v.  Savannah, 
17  N.  H.  519.  And  where  power  is  given  45  Ga.  602;  Danville,  &c.  R.  R.  Co.  v.  Com. 
to  lay  a  railway  in  a  street  or  highway,  au-  73  Peun.  St.  29  ;  Philadelphia,  &c.  R.  R. 
thority  is  given  to  use  it  when  built  in  the  Co.,  mrc,  6  Whart.  (Penn.)  25;  Rio  Grande 
manner  in  which  such  roads  are  usually  R.  R.  Co.  v.  Brownsville,  45  Tex.  88  ; 
used.  Com.  r.  Erie  &  Noi-theast  R.  R.  Co.,  Periy  v.  New  Orleans,  &c.  R.  R.  Co.,  55 
27  Peun,  St.  339.  But  authority  given  to  Ala.  413;  Chicago,  &c.  R.  R.  Co.  v.  Joliet, 
construct  a  track  along  or  across  a  high-  79  111.  25  ;  Clinton  v.  Cedar  Eapids,  &c. 
way  does  not  authorize  the  company  to  ap-  R.  R.  Co.,  24  Iowa,  455;  Council  Bluffs  v, 
propriate  the  interest  of  the  owner  of  the  Kansas  City,  &c.  R.  R,  Co.,  45  Iowa,  338; 
fee  without  a  compensation.  Pi-esbyterian  Hine  v.  Keokuk,  &c.  R.  R.  Co.,  42  id.  636; 
Society  v.  Auburn,  &c.  R.  R.  Co.,  3  Hill  Chicago,  &c.  R.  R.  Co.  v.  Kewton,  36  id. 
(N,  Y.),  367  ;  Fletcher  v.  Auburn,  &c.  399 ;  Kellinger  v.  Forty-second  St  R.  R. 
R.  R.  Co.,  25  WencL  (N.  Y.)  462;  Ellicott-  Co.,  50  N.  Y.  206.  But  in  some  of  the 
ville,  &c.  R.  R.  Co.  v,  Bufialo,  &c.  R.  R.  States  the  Constitution  forbids  the  grant- 
Co.,  20  Barb.  (N.  Y.)  644.  Nor  does  it  ing  of  such  privileges  by  the  legislature 
authorize  a  material  interference  with  pub-  without  the  consent  of  the  municipal  cor- 
lie  travel.  Little  Miami  R.  R.  Co.  v,  poration,  and  it  is  not  infrequent  even 
Greene  Co.,  31  Ohio  St.  338;  Long  Branch  where  no  such  constitutional  provision 
V.  West  End,  &c.  R.  R.  Co.,  29  N.  J.  Eq.  exists  for  the  legislature  to  impose  this 
566.  Where  there  is  no  restriction  upon  condition.  A  statute  requiring  the  consent 
the  power  of  the  legislature  in  this  respect,  of  the  town  or  city  in  order  to  cross  a 
it  may  authorize  the  use  of  public  streets  highway,  does  not  apply  to  railroads  built 
or  highways  by  railway  companies,  either  before  its  passage.  Yeazie  v.  Mayo,  49 
with  or  without  the  consent  of  the  town  or  Me.  156. 

city,  and  either  with  or  without  compen-         *  Jones  r.  Festiniog  Ry.  Co.,  L.  R.  3 

sation  to  it  therefor.     Because  even  though  Q.  B.  733;  State  v.  Tupper,  Dudley  (S.  C. ), 

the  town  or  city  is  the  owner  of  the  fee,  185 ;  Com.  v.  Yt.  &  Mass.  R.  R.  Co.,  4 

yet  it  holds  it  in  trust  for  the  public,  and  Gray  (Mass. ),   22  ;   Com.    v.    Nashua  & 

therefore  is  not  entitled  to  compensation  Lowell  R.  R.  Co.,  2  id.  54;  Com  v.  Erie, 

for  a  public  use  authorized  by  the  sovereign  &c  R.  R.  Co.,  29  Penn.  St.  339. 
power.     Hickeyv.  Chicago,  &c.  R.  R.  Co.,  *  Wellcome   v.   Leeds,    51   Me.    813; 

6  Brad.  (111. )  172  ;  Morris  &  Essex  R.  R.  Louisville,  &c.  R.  R.  Co.  t;.  State,  3  Head 

Co.  V.  Newark,  10  N.  J.  Eq.  852 ;  Pater-  (Tenn.),  523;  Com.  v.  Yt  &  Mass.  K.  R. 

son,  &c.  R.  R.  Co.  v.  Paterson,  24  id.  158;  Co.,  4  Gray  (Mass.),  22  ;  Roe  v.  Elmen- 

Jeney  City  v,  Jersey  City,  &c.  R.  R.  Co.,  dorf,  52  How.  Pr.  (N.  Y.)  232.    And  so 
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authority  to  build  its  road  over  or  under  a  highway,  it  is  bound  to 
exercise  this  right  so  as  not  unnecessarily  to  obstruct  the  highway, 
and  to  use  reasonable  care  to  protect  those  passing  thereon  from 
injury,  and  is  liable  to  any  one  passing  thereon  for  an  injury  re- 
sulting from  any  failure  in  this  respect ;  and  if  the  town  or  city  has 
been  compelled  to  pay  damages  to  a  pei'son  injured  upon  the  high- 
way from  any  defect  therein  occasioned  by  the  fault  or  negligence  of 
the  railroad  company,  it  is  liable  to  indemnify  the  town  or  city 
against  such  damages.^  It  may  be  stated  as  a  general  rule  that 
whatever  is  authorized  by  statute  within  tlie  scope  of  legislative 
pjwers  is  lawful,  and  therefore  cannot  be  a  nuisance.  But  this 
must  be  understood  as  subject  to  the  qualification  that  when  an  act 
that  would  otherwise  be  a  nuisance  is  authorized  by  statute,  it  only 
ceases  to  be  a  nuisance  so  long  as  it  is  within  the  scope  of  the  power 
conferred.  If  the  power  conferred  is  exceeded,  or  exercised  in  an- 
otlier  or  different  manner  from  that  prescribed  by  law,  it  is  a  nui- 
sance as  to  such  excess  and  difference  in  the  mode  of  its  exercise.^ 

also  as  to  bridges  and  the  approaches  monwealth,  73  Penn.  St  29.  The  duty 
thereto.  Hayes  v.  N.  Y.  Centnd  R.  B.  of  the  raUway  company  under  its  charter, 
Co.,  9  Hum  (N.  Y.),  63.  to  restore  a  highway  to  its  former  useful- 
^  Veazie  v.  Penobscot  R.  R.  Co.,  39  ness,  is  not  discharged  when  it  restores  it 
Me.  119.  W^here  a  railway  company  con-  to  a  proper  condition  at  the  time  the  line 
ktructs  its  line  across  a  highway  on  a  level,  is  constnicted  ;  but  the  duty  is  a  con- 
under  the  authority  of  a  statute,  it  is  its  tinning  one,  and  embraces  such  alterations 
duty  to  keep  the  crossing  in  a  proper  con-  and  improvements  as  should  afterwards  be 
dition  and  state  of  repair  ;  and  if  a  car-  made  necessary  by  the  growth  of  the  city 
riage  is  damiigiHi  or  any  other  injury  is  and  the  increased  travel.  And  it  does  not 
caused  to  travellers  by  its  non-repair  or  alter  the  case  that  the  public  convenience 
the  rails  being  too  far  above  the  surface,  it  required  the  making  of  a  bridge  and  em- 
is  liable  for  the  damag«»s.  Olive  v.  North-  liankments.  It  was  the  public  conven- 
Eivsteni  Ry.  Co.,  L.  R.  9  Q.  B.  409  ;  Payne  ience  that  was  to  be  observed  in  the  first 
V.  Troy  &  Bo^t<ln  R.  R.  Co.,  9  Hun  (N.  Y),  instance  by  the  restoration  of  the  highway 
626.  If  a  crossing  becomes  inadequate  by  to  its  former  usefulness,  and  the  present 
reason  of  the  growth  of  the  population,  it  is  merely  an  enlargement  of  its  former 
is  tlie  duty  of  the  company  to  make  such  demands.  Burritt  v.  City  of  New  Haven, 
changes  thert'in  as  the  increased  use  de-  42  Conn.  174.  A  railway  company  having 
mauds.  Cooke  r.  Boston  &  Lowell  R.  R.  in  the  construction  of  its  road  changed  the 
Co.,  133  Mass.  1S5.  An  act  gave  a  rail-  location  of  a  township  road,  and  having 
way  com]mny  ))ower  to  build  its  line  on  a  erected  a  bridge  over  a  creek  for  a  new 
highway,  and  provided  that  if  in  its  con-  public  road,  and  refused  to  repair  and 
struction  it  should  be  necessary  to  change  maintain  it,  the  township  rebuilt  it,  and  it 
a  public  road,  etc.,  it  should  '*  cause  the  was  held  that  the  company  was  liable  to 
.same  to  be  reconstructed  in  the  most  favor-  the  township  for  the  cost  of  the  bridge, 
able  location  and  in  as  perfect  a  manner  as  Pennsylvania  R.  R.  Co.  v.  Irwin,  S5  Penn. 
the  original  road."    This  does  not  require  St.  386. 

that  the  making  of  the  new  road  shall         ^  Wellcome    v.    Leeds,   51    Me.   313  ; 

precede  the  occupying  of  the  old   one.  State  v,   Tupper,  Dudley   (S.  C),   186  ; 

Danville,  Hazelton,  &c  R.  R.  Co.  v.  Com-  Com.  v.  Nashua  &  Lowell  R.  R.  Co.»  2 
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Whenever  an  act  is  authorized  to  be  done  in  a  highway  that  would 
otherwise  be  a  nuisance,  the  person  or  company  to  whom  the  power 

Gray  (Mass.),  54;  State  t*.  Morris,  &c.  commission,  this  action  cannot  be  niain- 
R.  R.  Co.,  25  N.  J.  L.  437  ;  Rex  v.  Morris,  tained.     It  was  not  wrongful  for  the  de- 
1  B.  &  Ad.  441  ;  Hughes  v.  Providence  k  fendants  to  propel  their  cars  along  their 
Worcester  R.  R.  Co.,  2  R.  I.  493  ;  Reg.  v,  railroad  by  a  steam-engine,  although  steam 
£astern  Counties  Ry.  Co.,  2  Q.  B.  569;  as  a  motive  power  is  not  mentioned  in  theii' 
Renwick  v.  Mori-is,  3  Hill  (N.  Y.),  621.  act  of  incorporation.      Indeed,   we  know 
In   the    case    of  Moshier   v.    Utica,   kc.  historically  that  the  act  incor}>orating  the 
R.  R.  Co.,  8  Barb.  (N.  Y.)  437,  the  ques-  defendants  could  not  have  been  passed  at 
tion  as  to  the  liability  of  corporations,  the  session  of  1S33  if  a  steam-engine  hud 
authorized  by  law  to  do  an  act  which  been  in  terms  mentioned  in  the  act,  as  the 
would  otherwise  amount  to  a  nuisance,  power  by  which  the  business  of  the  corn- 
where  it  failed  to  observe  both  the  letter  pany  was  to  be  conducted.    It  is,  however, 
and  spirit  of  the  act  conferring  authority,  a  '  mechanical  )x>wer'  within  the  meaning 
was  ably  considered.     In  that  case  it  ap-  of  the  charter,  and  was  rightfully  applied. 
peared  that  on  the  morning  of  the  21st  Nor  is  there  any  evidence  that  the  manner 
June,  A.  D.  1 847,  the  plaintiff  was  leading  in  which  the   defendants  conducted   the 
his  horse  on  the  Mohawk  tui-npike,  about  train  on  the  morning  when   the  disaster 
a  mile  west  of  the  village  of  Amsterdam,  happened  was  unusual  or  manifested  an 
and  going  toward  that  village,  he  met  a  inattention  to  the  rights  of  others.     The 
train  of  the  defendant's  cars  drawn   by  working  of  the  engine  and  the  progress  of 
a  locomotive,  and  going  west  at  the  usual  the  train  occasioned  much  noise.  Although 
speed,  whereby  the  plaintiff's  horse  became  this  may,  under  some  circumstances,  excite 
greatly  frightened,  reared  up,  and  pitched  the  most  intense  fear,  it  is  esteemed  in 
and  jumped  about,  and  as  the  cars  passed  general  a  beneficent  admonition  to  avoid 
fell  to  the  ground  dead.     Tlie  plaintiff  danger.     It  is  a  part  of  the  constitution 
held  the  horse  by  the  head  and  did  every  of  a  steam-engine  that  it  should,  when  in 
thing  in  his  power  to  quiet  him.     There  operation,  make  a  noise.     An  authority  to 
was  no  fence  or  screen  between  the  rail-  use  an  engine  is  an  authority  to  make  a 
road  and  the  turnpike.    The  railroad  com-  noise,  whether  it  awakens  fear  or   not. 
pany  were  the  owners  of  the  turn])ike,  and  A  train  of  cars  that  should  move  with 
bound  to  keep  it  in  rej^air  and  free  from  entire  silence  through  the  valley  of  the 
obstructions.      The    Mohawk     Turnpike  Mohawk   would  occasion   more   mischief 
Company  was  chartered  in  1800  by  an  act  than  if  its  approach  was  heralded  by  the 
of  the  legislature,  and  by  the  terms  of  the  noise  of  many  engines.    Indeed,  Uie  policy 
charter  were  bound  to  keep  the  road  in  of  the  general  act  to  authorize  the  forma- 
repair.     The  defendant's  corporation  was  tion  of  railroad  corporations  is  to  require 
chartered  by  an   act  of  the  legislatui-e,  a  bell  of  thirty  pounds  to  be  kept  ringing 
approved  April  29,  1833.     By  the  tenus  for  a  quarter  of  a  mile  before  the  train 
of  this  act  the  defendants  were  required  to  crosses  a  road,  as  a  pivcaution  against  acci- 
parchase  the  turnpike  in  question,  and  dents.     The  engineer  is  then  required  to 
to  assume  all  the  liabilities  and  possess  all  add  to  the  usual  noise  of  the  engine  and 
the  rights  of  the  turnpike  company  in  ref-  the  train  the  noise  of  the  bell,  to  which  is 
pience  thereto,  and  so  long  as  the  same  not  unfrequently  added  the  noise  of  the 
was  used  as  a  turnpike  were  to  keep  it  in  whistle.     The  mere  noise  of  the  defend - 
proper  condition  and  repair.     The  action  ant's  train  in  the  abstract  therefore  affords 
was  referred  and  a  report  made  in  favor  of  no  evidence  of  a  culpable  inattention  to 
the  plaintiff  to  recover  $400,   the  value  the  rights  of  others.     But  it  is  not  to  be 
of  the  horse.     In  the  Supreme  Court  the  denied  that  there  are  times  and  places  in 
opinion  was  delivered  by  Willard,  J.,  which  the  noise  of  the  locomotive  and  train 
who  said  :  "  If  the  injury  complained  of  is    attended  with    the    most    distressing 
was  not  the  result  of  some  wrongful  act  effects.     Where  the  railroad  and  turnpike 
of  the  defendant,  either  of  omission  or  are  parallel,  and  in  immediate  contiguity 
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is  given  is  not  only  bound  to  exercise  it  strictly  within  the  pro- 
visions of  the  law,  but  also  with  the  highest  degree  of  care  to  prevent 

with  each  other,  persons  travelling  on  the  the  provision  in  the  defendant's  charter, 
latter  with  horse  teams  are  sometimes  that  in  taking  the  turnpike  for  its  road- 
exposed  to  imminent  danger  by  the  mere  way  it  was  bound  '*to  restore  the  road  to 
sight  and  noise  of  a  moving  train.  It  was,  its  former  state,  or  in  a  sufficient  manner 
in  part,  in  anticipation  of  this  danger,  and  not  to  impair  its  usefulness,"  and  that  on 
the  necessity  of  guarding  against  it,  that  bringing  its  track  upon  the  turnpike  it 
dictated  the  policy  of  requiring  the  defend-  was  bound  to  guard  against  such  ucci- 
ants  to  purchase  the  turnpike  and  assume  dents  by  erecting  proper  screens,  or,  if 
the  liabilities  of  that  corporation  before  these  failed,  they  were  bound  to  move 
they  should  be  permitted  to  run  cars  upon  either  the  turnpike  or  their  track  to  a 
their  own  road.  They  thus  acquired  the  greater  distance  from  each  other,  because 
right  of  laying  their  track  across  and  along  they  were  bound  to  keep  the  tumjiike  in 
the  bed  of  the  tunipike  without  an  appli-  such  a  condition  with  reference  to  the 
cation  to  the  chancellor  for  appraisers,  but  railroad  as  "  not  to  impair  its  use- 
they  were  bound  *  to  restore  the  road  to  fulness."  That  is,  that  the  statute  could 
its  former  state,  or  in  a  sufficient  manner  not  be  constraed  as  an  authority  for  the 
to  not  impair  its  usefulness.'  If  the  taking  defendants  to  do  any  act  under  their  char- 
a  part  of  the  bed  of  the  turnpike  for  the  ter  that  would  innwir  the  usefulness  of  the 
track  of  the  railroad,  or  the  bringing  the  turnpike,  and  that  if  they  did,  such  acts 
railroad  into  close  proximity  to  the  turn-  were  a  public  nuisance,  and  rendered  them 
pike,  renders  it  dangerous  to  persons  liable  for  ail  the  damages  that  ensued 
standing  with  teams  on  the  latter,  and  therefrom.  The  rule  of  law  laid  down  in 
thus  impairs  its  usefulness  to  the  public,  this  case  must,  of  course,  be  understood  as 
the  defendants  are  bound  either  to  remove  exceptional.  It  is  a  doctrine  that  arises 
the  two  roads  farther  from  each  other  or  out  of  the  peculiar  provisions  of  the  char- 
to  separate  them  by  protecting  guards,  ter,  and  is  not  applicable  to  any  other 
There  is  room  enough  in  the  Mohawk  Val-  class  of  cases.  A  grant  to  construct  a 
ley  for  both  roads,  and  it  is  for  the  defend-  railroad  without  specific  limitations  or 
ants  to  see  that  they  do  not  interfere  with  powers  carries  with  it,  by  necessary  im- 
each  other.  The  referee  must  have  found  plication,  the  right  to  use  engines  and  can* 
that  the  encroachment  by  the  railroad  uj)on  the  same,  and  to  do  any  act  thereon 
upon  the  turnpike  at  the  place  of  the  dis-  that  is  legitimately  incident  to  the  free 
aster  enabled  the  noise  and  sight  of  the  and  full  exercise  of  such  operations.  If  a 
train  to  frighten  the  plaintitf' s  horse,  and  horse  upon  a  highway  is  frightened  by  the 
thus  to  cause  its  death.  The  defendants,  necessary  noise  of  the  train,  or  at  sight  of 
by  not  restoring  the  tum])ike  to  its  required  it,  and  dies  from  fright,  or  if  it  becomes 
width,  and  by  omitting  all  other  precau-  unmanageable  and  destroys  its  owner's 
tions  against  accidents,  have  disregarded  team,  and  even  injures  him,  yet  there  is 
the  injunctions  of  the  statute,  and  if  that  no  liability  upon  the  ^company,  if  the 
neglect  of  duty  has  been  the  proximate  accident  resulted  from  a  reasonable  exercise 
cause  of  the  plaintiff's  injury,  as  the  ref-  of  the  company's  right.  Rex  v.  Pease,  4 
eree  must  have  found,  he  was  entitled  to  B.  &  Ad.  30  ;  Rex  v.  Morris,  4  id.  441  ; 
recover.  The  encroachment  of  the  defend-  Bordentown  &  South  Amboy  Turnpike  Co. 
ants  upon  the  turnpike  was  a  public  nui-  v.  Camden  &  Amboy  R.  R.  Co.,  17  N.  J. 
sance  for  which  any  person  sustaining  a  L.  314.  But  if  the  charter  creating  the 
particular  injury  may  recover."  Lansing  company  limited  its  right  in  such  a  way 
».  Smith,  4  Wend.  (X.  Y.)  9  ;  Stetson  v.  as  was  done  in  the  act  creating  thedefend- 
Faxon,  19  Pick.  (Mass.)  147  ;  Bard  en  v.  ant's  company,  then  liability  would  attach 
Crocker,  10  id.  888;  Buitows  ».  Pixley,  if  they  failed  strictly  to  comply  with  the 
1  Root  (Conn.),  362;  Abbott  v.  Mills,  3  terms  of  their  charter.  The  distinction 
Vt.  529.  It  will  be  observed  that  the  between  the  general  doctrine  applicable  to 
doctrine  of  this  case  is  predicated  upon  su(;h  questions,  and  the  special  doctrine 
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injury  to  the  persons  or  property  of  those  who  may  be  affected  by 
such  acts.^     Hence,  where  a  railroad  company  has  been  permitted 

arising  from  the  peculiar  provisions  of  passing  over  the  railroad.  The  case  was 
charters,  will  he  perha])S  better  illustrated  heard  in  King's  Bench,  and  Park,  J., 
by  the  case  of  Rex  v.  Pease,  4  B.  &  Ad.  in  delivering  the  judgment  of  the  court, 
30,  than  by  any  other  case.  That  was  an  among  other  things,  said  :  *'  The  case  turns 
indictment  against  the  defendants  for  upon  the  meaning  of  the  statute,  4  Geo.  4, 
operating  a  railroad  by  steam  that  ran  ch.  83,  §  8,  and  the  question  is,  whether 
alongside  the  king's  highway,  in  some  that  gives  an  authority  to  the  company  to 
places  within  five  yards  of  each  other,  for  use  locomotive  engines  on  the  railway  ab- 
the  distance  of  about  one  mile  from  Stock-  solutely,  or  only  with  some  implied  quali* 
ton  to  Yarm.  The  gravamen  of  the  charge  fication  or  condition  that  they  should  em- 
in  the  indictment  was  that  the  defendants  ploy  all  practicable  means  to  protect  the 
operated  the  engines  upon  the  railroad  in  public  against  injury  from  them  ?  And 
question  by  steam,  and  burned  lai*ge  quan-  those  means  were,  on  the  aigument,  sug- 
tities  of  coal  and  coke  in  the  development  gested  to  be,  the  altering  of  the  course  of 
of  steam  with  which  to  propel  said  engines,  the  railroad,  or  the  erection  of  fences  or 
and  thus  emitted  large  quantities  of  offen-  screens  of  sufficient  height  to  exclude  the 
sive  smoke  that  filled  the  air  flowing  over  view  of  the  engines  from  the  passengers  on 
said  highway,  and  attached  to  said  engines  the  highway.  Now  the  words  of  the  stat- 
large  number  of  cars  loaded  with  coal,  ute  in  question  clearly  give  to  the  com- 
which  were  drawn  over  said  railroad  with  pany  the  unqualified  right  to  use  the 
great  noise,  force,  and  violence  ;  and  did  engines ;  and  we  are  to  constnie  provisions 
with  said  engines  and  cars,  and  the  fires  in  acts  of  Parliament  according  to  the 
baming  therein,  exhibit  terrific  and  alarm-  ordinary  sense  of  the  words  unless  such 
ing  appearances,  and  made  divers  loud  ex-  construction  would  lead  to  some  unreason- 
plosions,  shocks,  and  noises,  making  it  able  result,  or  be  inconsistent  with  or  con- 
dangerous  for  persons  to  pass  over  the  trary  to  the  declared  or  implied  intention 
highway  with  teams  or  otherwise.  The  of  the  framer  of  the  law,  in  which  case 
indictment  was  tried  by  jury,  who  returned  the  grammatical  sense  of  the  words  may 
a  special  verdict,  which  found  the  allega-  be  extended  or  modified.  Eyston  v. 
tions  charged  in  the  indictment  to  be  true,  Shedd,  Plowden,  463  ;  Bacon's  Abr.  Stat. 
and  also  found  that  many  accidents  had  I.  .  .  .  It  is  clear  that  the  makers  of  this 
resulted  to  persons  passing  over  the  high*  and  the  prior  act  had  in  view  the  construe- 
way  with  teams,  by  reason  of  the  horses  tion  of  a  railroad,  with  its  branches,  in  a 
becoming  frightened  by  the  trains  running  certain  defined  line,  which  had  been  de- 
npon  the  defendants'  railroad.  The  ver-  lineated  on  a  map  deposited  with  the  clerk 
diet  also  found  that  the  defendants  used  of  the  place,  and  from  which  line  the  road 
the  most  approved  appliances  in  running  was  not  to  deviate  more  than  one  hundred 
their  road ;  that  they  were  duly  oiganized  yards,  and  not  into  the  grounds  of  persons 
as  a  company  according  to  statute,  and  not  mentioned  in  the  book  of  reference, 
that  their  road  was  built  and  operated  ac-  The  legislature,  therefore,  must  be  pre- 
cording  to  the  provisions  of  the  statute,  sumed  to  have  known  that  the  railroad 
It  was  also  found  that  no  screens  or  fences  would  be  adjacent  for  a  mile  to  the  public 
were  erected  between  the  railroad  and  highway,  and  consequently  that  travellers 
highway  to  shut  off  the  view  of  the  trains  upon  the  highway  would,  in  all  probabil- 


1  Bordentown  k  So.  Amboy  Turnpike  v.  Schenectady,  &c.  T.  Co.,  8  Barb.  (N. 

Co.  V.  Camden  k  Amboy  R.  R.  Co.,  17  Y.)  869 ;  Mayor  of  New  York  v,  Bailey, 

K.  J.  L.  814 :  Rex  v.  Morris,  1  B.  &  Ad.  2  Denio  (N.  Y),  440 ;  Boss  v.  Litton,  6 

441  ;  King  v.  The  Morris  &  Essex  R.  R.  C.  &  P.  407 :  Hawkins  v.  Cooper,  8  id. 

Co.,  18  N.  J.  £q.  897  ;  State  v.  Morris  &  478  ;  Wolf  «.  Beard,  8  id.  878. 
Essex  R.  R.  Co.,  25  N.  J.  L.  487 ;  Brand 
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to  lay  its  track  along  or  across  a  highway,  it  is  bound  to  the  use  of 
every  reasonable  precaution  to  prevent  injury  to  those  passing  along 
the  highway,  or  crossing  its  track  that  is  laid  along  or  across  the 
highway ;  and  if  it  fails  to  exercise  a  proper  degree  of  care,  —  not 
only  such  as  is  provided  by  statute,  but  also  such  as  is  rendered 
necessary  by  the  character  of  the  obstruction  and  its  location,  having 
reference  to  a  like  reasonable  exercise  of  care  on  the  part  of  those 
approaching  the  obstruction,  —  it  becomes  a  nuisance  to  the  extent 
of  its  injury  to  individual  rights,  and  renders  the  company  liable  in 
damages  for  all  the  consequences.^  In  all  casQS  where  the  legisla- 
ture authorizes  an  act  to  be  done  which  would  otherwise  be  a  nui- 

ity,    be  incommoded  by  the   pai»a^  of  an  act  that  may  operate  to  obstruct  travel 
locomotive    engines    along    the   railroad,  upon  a  highway,  either  by  an  actual  phyd- 
That  being  presumed,  there  is  nothing  nn-  cal  obstruction,  or  by  rendering  the  travel 
reasonable    or  inconsistent  in  supposing  over  it  dangerous  and  unsafe,  is  a  complete 
that  the  part  of  the  public  which  should  protection  so  long  as  the  authority  is  ex- 
use  the  highway  should  sustain  some  in-  ercised    reasonably  and  within  the  pro- 
convenience  for  the  sake  of  the  greater  visions  of  the  act.     But  the  right  must  be 
good  to  be  attained  by  other  parts  of  the  exercised  with  a  reasonable  regard  to  the 
public,  in  the  more  speedy  travelling  and  safety  of  the  public.     Thus,  in  King  v. 
conveyance    of    merchandise    along    the  Morris  &  Essex  R.  R.  Co.,  18  N.  J.  £c|. 
new  railroad.     Can  any  one  say  that  the  397,  it  was  held  that  the    grant  of    a 
public  interests  are  unjustly  dealt  with,  franchise  to  o|)erate  a  railroad  does  not 
when  the  injury  to  one  line  of  communica-  confer  power  upon  the  company  to  use 
tion  is  compensated  by  the  increased  bene-  engines  so  constructed  as  to  throw  out 
fit  to  another  ?    So  far  is  such  a  proceed-  burning  coals  that  may  set  fire  to  build- 
ing from  being  unreasonable,  that  it  was  ings  along  the  line  of  the  road.     But  the 
held  by  the  majority  of  the  judges  in  Rex  road  must  be  so  operated  as  to  create  the 
.  V,  Russell,  6  B.  &  C.  566,  that  a  nuisance  least  damage  to  the  public  or  individuals, 
was  excusable  at  common  law  on  that  prin-  and  the  franchise  is  conferred  upon  the 
ciple,  and  whether  that  be  the  law  or  not,  implied  understanding  that  the  company 
at  Iea.st  it  is  clear  that  an  express  provision  will  use  such  machinery  as  wUl  produce 
of  the  legislature  having  that  effect  cannot  the  least  injury  to  the  rights  of  others, 
be  unreasonable.     It  is  true  that  the  same  and  their  neglect  to  do  so  makes  them 
object,  that  of  giving  one  part  of  the  pub-  liable  as  for  a  nuisance  to  each  individual 
lie  the  benefit  of  the  use  of  these  engines,  injured.      In  Turnpike    Co.   v.   Camden 
might  have  been  effected  without  the  same  &  Amboy  R.  R.  Co.,  17  N.  J.  L.  814,  it 
injury  to  the  other  part  using  the  road,  if  was  held  that  a  railroad,  company  is  liable 
the  act  had  imposed  on  the  company  the  for  an  abuse  of  its  charter  privileges,  or  for 
obligation  of  erecting  a  sufficient  fence  or  exercising  them  in  an  extraordinary  and 
screen  at  their  own  cost ;  or  had  provided  unlawful  manner  ;  and  that  where  a  com- 
that  the  line  of  said  road  should  be  differ-  pany  created  an  unnecessary  disturbance 
ent  at  that  place  ;  but  it  is  by  no  means  with  its  engines,  or  where  it  unreasonably 
necessary  to  imply  such  an  obligation  in  blocked  the  streets  and  obstructed  passage 
order  to  make  the.  statute  reasonable  and  over  the  same  with  its  engines  and  cars, 
consistent,  for  it  has  been  shown  to  be  so  its  acts  were  a  nuisance  for  which  it  was 
without ;  and  it  is  natural  to  suppose  tliat  answerable  either  at  the  suits  of  indiyidn- 
if  such  a  condition  had  been  intended,  it  als  or  by  indictment." 
would  have  been  particularly  expressed.         ^  Cooper  v,  N.  B.  R.  B.  Ca,  S5  Jar. 
Rex  V.  Morris,  1  B.  &  Ad.  441.    Thus  it  295. 
will  be  seen  that  legislative  authority  to  do 
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sance,  without  providing  means  for  its  removal,  it  will  be  treated  as 
having  sanctioned  all  the  necessary  consequences.  But  where  there 
aro  two  methods  by  which  the  authority  can  be  exercised,  by  one  of 
which  the  work  will  become  a  nuisance,  and  by  the  other  it  will  not, 
that  method  must  be  adopted  which  will  not  create  a  nuisance.^ 

Independently  of  any  statutory  provisions,  if  a  railway  company 
uses  any  part  of  a  highway  for  the  purposes  of  its  road,  it  would  un- 
doubtedly at  the  common  law  be  bound  to  restore  it  to  its  former 
state  of  usefulness  as  near  as  practicable,  or  at  least  to  such  a  con- 
dition as  not  unnecessarily  to  endanger  or  obstruct  public  travel.^ 
Bat  in  most  cases  provision  is  made  therefor  in  the  charters  or 
general  law  and  the  difference  of  doctrine  as  to  the  liability  of 
the  company  for  failing  to  fully  restore  highways,  etc.,  results  from 
the  difference  in  the  requirements  of  the  statute.  In  some  cases, 
the  company  is  required  to  restore  the  highway  as  directed  by  cer- 
tain town  or  municipal  officers ;  and  in  such  cases,  if  such  officers 
prescribe  the  mode  in  which  the  road  shall  be  restored,  and  the 
company  complies  with  such  requirements,  it  is  not  responsible  for 
the  consequences,  because  it  had  no  discretion  in  the  matter,  but 
was  subject  to  the  discretion  and  direction  of  the  officers  of  the 
municipal  corporation  whose  duty  it  is  to  maintain  and  preserve  its 
streets  and  highways  in  proper  repair.^ 

^  Lord  Blantyne  v.  Clyde  Nav.  Co.,  bids  us  to  believe  such  a  thing  at  all  pos- 

S9  Jar.  257.  sible."    And  in  this  case,  as  the  statute 

*  People  V.  Chicago  &  Alton  B.  R.  Co.,  undM  which  the  railroad  was  built  pro- 

67  111.  118.     In  all  cases,  where  the  statute  vided  that  it  should  be  so  "  constructed  as 

provides  that  the  railroad  company  shall,  not  to  impede  or  obetnirt  the  full  use  of 

upon  crossing  or  using  any  portion  of  a  any  public  road  now  laid  out,  opened,  or 

highway,  restore  it  to  its  former  state  so  as  built,"  and  as  about  eighty  rods  of  the 

not  to  impair  its  usefulness,  so  as  not  to  road  was  laid  out  and  built  along  and 

obstruct  travel,  etc.,  the  language  is  not  within  a  highway,  the  court  ordered  it  to 

to  be  taken  literally,  because  it  is  well  un-  be  removed  from  the  highway.    The  rule 

derstood  that  the  road  cannot,  in  the  very  is  invariable  that,  where  the  statute  im- 

uature  of  things,  be  restored  to  the  same  poses  conditions  upon  the  use  of  a  highway 

state    of    usefulness    with    the    railroad  for  railway  purposes,  they  must  be  complied 

thereon,  as  before.    But  it  is  to  be  restored  with,  or  the  railway  will  be  a  continuing 

80  as  not  to  impair  its  usefulness  more  than  nuisance.     Hamden  v.   New  Haven,  &c. 

is  necessary,  in  view  of  the  use  of  it  for  the  R.  R.  Co.,  27  Conn.  158;  Com.  v.  Erie,  &c 

purpose  of  the  railway.    Com.  v.  Erie,  &c.  R,  R.  Co.,  ante  ;  Springfield  v.  Conn.  River 

R.  R,  Co.,  27  Penn.  St.  339.    In  this  case  R.  R.  Co.,  4  Cush.  (Mass.)  63;  People  r. 

the  court  say:  "It  is  idle  to  talk  of  laying  Dutchess,  Ac.  R.  R.  Co.,  68  N.  Y.  162. 

down  a  railway  in  the  middle  of  a  country  The  statute  applies  to  the  portion  of  the 

road,  and  running  locomotives  and  cars  highway  not  worked,  as  well  as  to  that 

over  it  constantly  without  impeding  or  ob-  which  is.    Com.  o.  Boston  &  Lowell  R.  R. 

stmcting  the  full  use  of  it  by  the  public.  Co.,  12  Cush.  (Mass. )  264. 
The  oommonest  kind  of  common  sense  for-         '  Young  v.  Yarmouth,  9  Gray  (Maw.), 
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If  the  statute  simply  provides  that  the  company ''  shall  restore 

the  highway  to  its  former  state  of  usefulness,"  etc.,  they  are  invested 

886;  Com.  v.  Boston,  97  Mass.  557;  Cosh-  pany  toith  the  requireTnents  of  Us  charter  in 
ing  V.  Bedford,  125  Mass.  526.     In  State  re^et  to  the  turnpike  road.    5.  That  no 
V.  New  Haven  &  Northampton  Co.,   86  further  legal  duty  was  imposed  upon  the 
Conn.  831,  the  charter  of  a  railroad  com-  company  by  reason  of  the  increased  danger 
pany  provided  that  if  the  road  in  its  loca-  from  the  increase  of  travel  on  the  highway 
tion  should  intersect  any  highway,   the  and  of  the  number  and  speed  of  the  trains, 
company  should  restore  it  to  its  former  6.  That  it  did  not  affect  the  case  that  the 
state  in  such  a  manner  as  not  to  impair  its  commissioners  and  committee  had  dealt 
usefulness;  and  that  the  railroad  should  be  with  the  questions  to  be  determined  by 
so  located  within  the  town  of  H.  that  in  them  as  questions  of  property  rights,  giv- 
its  construction  and  use  it  should  not  in-  ing  notice  only  to  the  turnpike  company 
terfere  with  a  certain  turnpike  road  so  as  and  property-owners,  and  none  to  the  pub- 
to  obstruct,  impede,   or  endanger  public  lie.      The  legislature    intended  by  their 
travel.     The  location  of  the  road  was  to  be  action  to  protect  the  interests  of  the  pub- 
approved  by  the  railroad  commissioners,  lie,  and  if  they  were  not  sufficiently  secured 
and  a  special  committee  appointed  by  the  it  was  a  matter  for  the  legislature  and  not 
Superior  Court  was  to  determine  whether  for  the  courts.     The  writ  of  mandamus  is 
the  company  had  complied  with  the  re-  designed  to  enforce  a  plain,  positive  duty, 
quirements  of  its  charter  as  to  the  turnpike  upon  the  relation  of  one  who  has  a  clear 
road.     The  road  was  located  for  two  miles  right  to  have  it  performed,  and  where  there 
in  the  town  of  H.  close  beside  the  turn-  is  no  other  adequate  legal  remedy.    Where 
pike,  the  travelled  path  of  which  was  in  a  railway  company  changed  the  old  high- 
some  places  changed  to  make  room  for  the  way  and  made  an  excavation  therein,  and 
road.     The  commissioners  approved  the  W.  with  his  team  drove  into  the  excava- 
location,  and  the  committee  reported  that  tion  in  the  night-time  and  was  injured,  it 
the  company  had  complied  with  the  re-  was  held  that  the  burden  was  upon  the 
quirements  of  its  charter.     Thirty  years  company  to  show  that  the  highway  had 
afterwards,  when  the  turnpike  had  become  been  legally  changed  by  competent  author- 
a  town  highway,  the  increase  of  travel  ity.    Atlanta  &  Richmond  Air  Line  R.  R. 
upon  the  highway,  and  of  the  number  and  Co.  v.  Wood,  48  Ga.  565.    If  a  railway 
speed  of  the  trains  on  the  railroad,  had  company,  by  its  employ^  negligently  con- 
rendered  the  proximity  of  the  railroad  to  strncts  a  crossing  over  a  public  highway, 
the  highway  a  much  greater  injury  to  the  and  a  person  without  fault  is  injured  in  hia 
public  than  it  was  at  first,  and  the  attor-  property  while  travelling  on  tlie  crossing,  by 
ney  for  the  State  applied  for  a  mandamtis  reason  of  a  defect  in  it,  the  company  is 
to  compel  the  railroad  company  to  change  liable  in  an  action  to  such  |)eraon.     Mann 
the  location  of  its  road  and  to  restore  the  v.  Central  Vt.  R.  R.  Co.,  55  Vt.  484.     In 
higher  to  its  former  usefulness.     It  was  an  action  for  injuries  resulting  from  the 
held,  1.  That  the  case  was  not  one  of  the  alleged  negligence  of  a  railway  company  in 
"intersecting"  of  a  highway  by  the  rail-  neglecting  to  maintain  in  a  safe  condition 
road,  that  term  applying  only  to  the  case  a  highway  crossing,    in  not  re]>lacing  a 
of  a  railroad  crossing  a  highway.     2.  That  plank  which  had  been  removed,  it  was  held 
the  provisions  of  the  charter  were  not  in-  that  it  was  proper  to  allow  plaintiff  to 
tended  to  impose  upon  the  railroad  com-  prove  that  after  the  injury  defendant  re- 
pany  the  duty  of   removing  all  danger  paired  the  crossing  by  replacing  the  plank, 
incident  to  the  operation  of  the  railroad.  Kelly  v.  Southern  Minnesota  R.  R.  Co., 
3.  That  the  duty  imposed  upon  the  com-  28  Minn.  98.    Where  the  statute  provides 
pany  was  not  a  continuing  duty.     4.  TheU  that  it  shall  be  the  duty  of  every  railway 
the  action  of  the  railroad  commissioners  company  to  construct  and  keep  in  repair 
and  of  the  special  committee  toas  final  as  to  at  each  crossing  of  any  regularly  laid  out 
the  propriety  of  t?ie  original  location  of  the  public  highway  a  good  and  substantial 
road  and  as  to  the  compliance  of  the  com'  crossing,  the  act  does  not  embrace  a  way 
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with  a  discretion  as  to  the  matter,  and  are  not  subject  to  the  con- 
trol of  the  municipal  authorities  in  this  respect,  and  are  liable  for  the 
consequences  of  a  failure  to  discharge  this  duty,  and  are  also  charged 
with  the  further  duty  of  keeping  that  part  of  the  highway  in  proper 
condition.  In  other  words,  the  obligation  imposed  upon  them  in 
this  respect  is  a  continuing  one,^  and  they  must  so  restore  the  high- 

^nerally  traveUed  by  the  pablic  for  more  Freeman  v.  Minneapolis  &  St.  Louis  R.  R. 
than  fifteen  years  as  a  road,  if  it  has  not  Co.,  28  Minn.  443.  It  is  error  for  the 
been  established  or  regularly  laid  out  under  court  to  give  an  instruction  to  the  jury 
the  provisions  of  the  statute,  or  set  apart  which  makes  the  conduct  of  the  plaintiff 
by  dedication  upon  the  public  records  as  a  the  only  condition  upon  which  his  right  of 
highway  or  street.  Missouri,  Kansas,  &  recovery  depends,  and  which  virtually  says 
Texas  R.  R.  Co.  v.  Long,  27  Kan.  684.  In  that  if  the  plaintiff  was  careful  and  pru- 
a  suit  against  a  corporation  for  personal  dent  he  may  recover,  whether  the  defend- 
iiguries  caused  by  falling  into  a  ditch  dug  ant  was  negligent  or  not.  Atchison,  To- 
by it  in  the  public  highway,  its  liability  peka,  &  Santa  Fe  R.  R.  Co.  v.  Combs,  26 
depends  wholly  on  its  having  caused  or  Kan.  729.  A  traveller  upon  a  highway, 
rontinued  the  nuisance,  and  the  plaintiff's  and  a  railway  company  with  its  trains,  are 
suffering  the  injury  without  fault  on  his  each  bound  to  use  their  privilege  with  such 
part;  and  hence  evidence  of  the  care  used  reasonable  care,  prudence,  and  actual  dill- 
in  selecting  a  watchman  to  warn  persons  gence  as  may  enable  the  one  to  cross  the 
approaching  the  ditch,  or  his  general  other  in  safety.  Whitney  v.  Me.  Central 
character  and  reputation  as  a  watchman,  R.  R.  Co.,  69  Me.  208. 
at  the  time  of  his  employment,  are  imma-  ^  Cooke  v.  Boston  &  Lowell  R.  R  Co., 
terial,  and  properly  excluded.  South  &  138  Mass.  185 ;  Burritt  v.  New  Haven,  42 
North  Ala.  R.  R.  Co.  v.  Chappell,  61  Ala.  Conn.  174.  The  Illinois  Central  Railroad 
527.  Where  an  excavation  is  made  near  Company  being  empowered  in  its  charter 
to  but  not  substantially  adjoining  a  public  to  change  highways  intersected  by  its  line  so 
highway,  at  common  law  no  action  lies  as  to  afford  a  more  convenient  crossing,  or 
against  the  owner  of  the  land  by  a  person  carry  such  highway  either  under  or  over  its 
who  has  strayed  off  the  highway  and  fallen  track,  as  nught  be  found  most  expedient,  it 
into  such  excavation.  Hardcastle  v.  South  was  held  that  the  option  to  change  highway 
Yorkshire  Ry.  Co.,  4  H.  &  N.  67.  The  crossings  was  vested  in  the  company,  to  be 
provision  of  general  railway  acts  imposing  exercised  by  it,  and  that  the  exercise  of  such 
ni>on  corporations  formed  under  it  the  duty  option  could  not  be  controlled  by  a  court  of 
of  erecting  and  maintaining  fences  on  the  erjuity  when  there  was  no  pretence  that  the 
sides  of  their  roads,  does  not  apply  to  company,  in  the  execution  of  the  power,  had 
fences  for  tlie  protection  of  travellere  upon  failed  to  exercise  the  pioper  care,  skill,  and 
a  highway.  Ditchett  v,  Spuyten  Duyvil  precaution.  Illinois  Central  R.  R.  Co.  v. 
k  Port  Morris  R.  R.  Co.,  67  N.  Y.  425;  Bentley,  64  111.  438.  When  the  charter  of 
reversing  5  Hun  (N.  Y.),  166.  A  railway  a  railway  company  requires  it,  if  its  road 
company  cannot  escape  the  performance  of  should  cross  any  highway,  to  so  construct 
any  duty  or  obligation  imposed  upon  it  the  same  as  not  to  impede  or  obstruct  the 
by  its  charter  or  the  general  laws  of  the  safe  and  convenient  use  of  said  highway, 
State,  by  leasing  its  road,  without  the  con-  and  empowered  it  to  raise  or  lower  the 
sent  of  the  State.  So,  where  such  corpora-  highway,  so  that  the  railroad,  if  necessary, 
tion,  without  sich  consent,  leased  its  line  to  blight  conveniently  pass  under  or  over  it, 
another  cx)rporation,  which  entered  upon,  it  was  held  that  the  crossing  by  it  of  a 
and  controlled  and  managed  the  road,  it  was  highway  at  the  same  level  is  not  in  itself  a 
held  that  the  former  corporation  is  liable  for  nuisance  to  the  highway,  nor  evidence  of 
injuries  to  peraous  caused  by  negligent  de-  a  nuisance.  A  court  of  equity  will  restrain 
fects  in  its  track  at  a  highway  crossing,  such  corporation  by  ii^unction  from  such 
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way  that  its  use  by  the  public  shall  not  be  materially  interfered 

with,  and  so  that  it  shall  not  be  rendered  less  safe  or  convenient, 
except  in  so  far  as  diminished  safety  and  convenience  are  inseparable 
from  its  use  by  the  railroad ;  and  the  question  whether  or  not  the 
company  has  discharged  its  duty  is  a  question  of  fact  for  the  jury.^ 

a  crossing  only  when  it  unreasonably  im-  51  Me.  318 ;  Chicago,  &o.  R  R  Co.  r. 
pedes  or  obstructs  the  safe  and  convenient  Moffit,  75  111.  524.  But  see,  holding  that 
nse  of  the  highway.  Johnston  v.  Provi-  the  obligation  of  the  company  ceases  when 
dence  &  Springfield  R.  R.  Co.,  10  R.  I.  it  has  restored  the  highway,  Missouri,  &c. 
805.  Where  a  railway  company  constructs  R.  R.  Co.  v.  Long,  27  Kan.  684. 
its  line  across  a  highway  on  a  level  under  ^  Roberts  v.  Chicago,  &c.  R.  R.  Ca,  35 
the  sanction  of  an  act  of  Parliament,  it  is  Wis.  679.  They  are  required  to  repair  and 
its  duty  to  keep  the  crossing  in  a  proper  keep  in  safe  condition  for  travel  the  croas- 
state  ;  and  if  a  carriage  is  damaged  in  con-  ings  which  the  statute  requires  them  to 
sequence  of  the  rails  being  too  high  above  construct,  although  the  requirement  does 
the  surface  of  the  roadway,  the  company  is  not  relieve  the  road  districts  from  the  duty 
liable.  Oliver  v.  North-Eastcm  Ry.  Co.,  of  maintaining  the  highway  in  good  con- 
L.  R.  9  Q.  B.  409.  In  an  action  for  dam-  dition  ;  and  the  embankment  which  is  con- 
ages,  the  complaint  alleged  that  the  de-  structed  as  a  necessary  approach  to  the 
fendant,  **  by  the  culpable  carelessness,  railway  track  is  in  le^  contemplation  a 
negligence,  unskil fulness,  and  mismanage*  part  of  the  crossing.  Farley  v.  Chicago, 
ment  of  said  defendant  and  its  employes,  Rock  Island,  &  Pacific R.  R.  Co.,  42  Iowa, 
wrongfully  ran  a  locomotive  with  a  train  284.  The  provision  of  a  statute  which  re- 
of  cars  thereto  attached,"  against  plain-  quires  a  railway  company  to  place  a  high- 
tiff's  horses  and  wagon,  while  lawfully  way  crossed  or  diverted  "  in  such  condition 
travelling  along  the  public  highway.  It  as  not  to  impair  its  former  usefulness,"  is 
was  held  that  on  demurrer  the  complaint  a  condition  inseparable*  from  the  right  or 
was  sufficient,  although  it  did  not  state  franchise  granted  to  such  company  to  croes 
the  specific  physical  acts  constituting  the  the  highway  with  its  track,  or  to  divert  it 
alleged  negligence  and  carelessness.  Clark  from  its  location.  State  v.  Dayton  &  South 
V.  Chicago,  Milwaukee,  &  St.  Paul  K  R.  Eastern  R.  R.  Co.,  36  Ohio  St.  434.  And 
Co.,  28  Minn.  69.  In  an  action  to  recover  the  duty  of  restoration  of  the  highway 
damages  for  an  injury  to  the  plaintiff's  carries  with  it  the  necessary  powers  for 
horse,  received  while  passing  over  a  railway-  that  purpose,  and  among  them  the  power 
crossing,  the  plaintiff  was  allowed,  against  to  take  lands  compulsorily  where  a  removal 
the  defendant's  exception  and  objection,  to  or  a  change  of  the  highway  is  necessary ; 
show  that  shortly  after  the  accident  the  and  to  accomplish  this  such  lands  must  be 
defendant  took  up  the  planks  at  the  cross-  acquired.  People  v.  Dutchess  &  Columbia 
ing  and  replaced  them  by  new  ones.  This  R.  R.  Co.,  58  N.  Y.  152.  Power  given  by 
wus  held  to  be  erroneous.  Payne  «.  Troy,  a  charter  of  a  railway  company  to  construct 
&c.  R  R.  Co.,  9  Hun  (N.  Y.).  Peo-  its  road  across  a  highway  upon  condition 
))le  V.  Chicago,  &c.  R.  R.  Co.,  67  111.  118;  that  the  same  be  restored  to  its  former 
Ergler  v.  Alleghany  Co.,  49  Md.  257.  state,  "  or  in  sufficient  manner  not  to  im- 
The  municipal  authorities  have  no  power  pair  its  usefulness,'*  does  not  authorize  the 
to  interfere  with  the  railway;  consequently  company  permanently  to  appropriate  any 
the  duty  must  necessarily  rest  upon  the  portion  of  the  highway  by  olistructions 
company  to  keep  in  proper  repair  all  that  which  materially  interfere  with  the  public 
portion  of  the  streets  or  highways  affected  traveL  Little  Miami  R.  R.  Co.  v.  Com- 
by  its  road ;  and  this,  although  the  statu-  missioners  of  Greene  Couuty,  31  Ohio  St. 
tory  obligation  imposed  upon  it  is  not  un-  388.  As  a  general  rule,  it  is  not  bound  to 
necessarily  to  impair  the  safe  and  convenient  keep  a  flagman  at  the  points  where  its  road 
use  of  the  highway.     Wellcome  v,  Leeds,  intersects  public  highways.     But  this  obli- 
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And  if  by  a  change  in  the  circumstances,  as  by  the  increase  of 
population  and  the  increased  requirements  and  demands  of  business, 
the  approaches  to  the  highway  or  bridge  become  insufficient,  it  is 
bound  to  make  such  changes  and  improvements  therein  as  the  change 

of  circumstances  demands.^    The  fact  that  a  railroad  company  has 

gation  may  become  due  by  leaaon  of  such  nier,  85  Ind.  165.  A  corporation  aggre- 
coropany  constructing  ita  road  so  as  to  gate  may  be  indicted  for  a  misfeasance. 
make  the  crossing  or  use  of  such  highways  As,  an  incorporated  railway  company,  for 
onneoenanly  dangerous.  Pennsylvania  cutting  through  aud  obstructing  a  highway 
R.  R.  Co.  V.  Matthews,  36  N.  J.  L.  531.  by  works  performed  in  a  course  not  con- 
The  word  "  track,"  in  the  provision  of  the  formable  to  the  powers  conferred  on  the 
aet  regulating  "the  construction  of  roads  company  by  act  of  Parliament.  Queen  v. 
and  streets  across  railroad  tracks"  which  Great  North  of  England  Ry.  Co.,  9  Q.  B. 
aathorizea  the  laying  out  of  "any  street  315.  Where  a  highway  is  taken  for  rail- 
and  highway  across  the  track  of  any  rail-  way  uses,  and  a  new  highway  is  not  sub- 
road,"  without  comjiensation,  signifies  the  stitnted  within  a  reasonable  time,  the 
entire  road-bed,  including  turn-outs  and  railway  company  is  liable  to  indictment 
switches.  Delaware  &  Hudson  Canal  Co.  for  nuisance.  Pittsburgh,  Virginia,  A 
V.  Whitehall,  90  N.  Y.  21.  Injuries  re-  Charleston  R.  R.  Co.  r.  Commonwealth, 
suiting  from  the  obstruction  of  highways  10  Am.  &  £ng  R.  R.  Cas.  (Pa.)  321.  A 
leading  to  the  premises  of  the  party  com-  statute  authorized  the  obstruction  of  high- 
plaining,  and  interfering  with  access  to  ways  by  a  railway  company,  but  required 
them,  are  proper  grounds  of  recovery  by  it  to  make  a  new  way  as  convenient  as  the 
the  injured  party,  even  though  many  old  one.  A  failure  to  make  the  new  way 
others  sustain  like  injuries  from  the  same  aaf  convenient  as  the  former  one  was  held 
eause.  And  where  a  railway  company  sufficient  ground  for  an  indictment  for 
laid  its  track  across  a  highway  leading  to  nuisance  for  the  obstruction  of  the  old 
the  plaintiff's  place  of  business  and  near  highway.  Regina  v.  Scott,  3  Q.  B.  548. 
thereto,  and  constructed  it  in  such  a  manner  The  company  having  encroached  on  an  old 
as  to  cause  a  diversion  of  travel  and  coiise-  road  without  making  a  new  one,  it  was 
quent  diminution  in  plaintiff's  business,  held  that  it  was  indictable  for  a  nuisance, 
it  was  held  that  he  could  recover  therefor,  and  that  it  was  no  answer  to  that  indict- 
To  determine  the  damages  for  such  an  ob-  ment  that  the  state  of  the  earth  rendered 
struction,  its  effect  upon  the  use  and  en-  it  impracticable  to  make  a  new  road, 
joyment  of  plaintiff's  property,  and  u]x>n  Regina  v.  Scott,  2  6.  &  D.  729.  It  is  no 
the  extent  of  his  business,  may  properly  lie  defence  to  an  indictment  against  a  railway 
considered.  Park  r.  Chicago  k  South-  company  for  occupying  a  highway  with  its 
western  R.  R.  Co.,  43  Iowa,  636.  An  action  cars  for  more  than  the  time  specified  in  the 
will  not  lie  at  the  suit  of  a  private  party  statute,  that  the  occupation  was  accidental 
for  delay  in  restoring  a  highway  to  a  passa-  and  could  not  have  been  avoided,  and  was 
ble  condition.  The  company  may  be  '  without  intent  to  obstruct,  and  that  rca- 
indictM  for  nuisance.  Ward  v.  Great  sons  ble  diligence  was  used  in  removing  the 
Western  Ry.  Co.,  13  U.  C.  Q.  B.  315;  obstruction,  or  that  the  employes  of  the 
Gear  v.  C.  C.  &  D.  R.  R.  Co.,  43  Iowa,  83.  company  were  directed  not  to  occupy  any 
Where  a  hand-car  was  negligently  left  in  a  road  for  a  longer  period.  Com.  v.  N.  Y.  k 
highway,  by  reason  of  which  the  plaintiff  New  Hnven  R.  R.  Co.,  112  Mass.  412. 
was  injurecl  while  passing  in  the  night,  it  ^  Cooke  v.  Boston,  &c.  R.  R.  Co.,  133 
was  held  that  evidence  was  admissible  to  Biass.  185;  Burrittv.  New  Haven,  42  Conn, 
show  that  defendant's  employ^  left  the  174.  In  People  v.  N.  Y.  &  New  Haven 
ear  there  when  engaged  in  the  lawful  R.  R.  Co.,  89  N.Y.  276,  where  a  railway  was 
bnnness  of  the  defendant.  Pittsburgh,  required  to  restore  a  highway  crossed  by  it 
Cincinnati,  &  St.  Louis  R.  R.  Co.  v.  Spo-  "  as  near  as  may  be  to  its  former  state,  80 
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made  a  proper  crossing  does  not  preclude  it  from  making  another 
or  different  crossing,  if  its  own  convenience  or  that  of  the  public 
requires  it.^ 

If  new  roads  or  streets  are  laid  out  over  a  railway,  after  its  con- 
struction, unless  expressly  so  provided  by  statute  it  is  under  no  obli- 
gation to  keep  the  crossings  in  repair ;  *  nor  does  its  liability  extend 
to  any  crossings  except  those  of  open  public  highways,  regularly 

laid  out  or  established  as  sucb.^  The  obligation  to  keep  crossings, 
etc.,  in  proper  condition  is  one  which  runs  with  the  road,  and  it 

rests  upon  grantees,  assignees,  or  lessees  of  the  original  company,* 

as  not  unnecessarily  to  impair  its  useful-  township,  and  a  bridge  had  been  built 

ness,"  and  the  track  was  constructed  under  upon  it  by  the  public  authorities.     See  also 

a  road  in  the  country  and  was  spanned  by  Central,  &c.  B.  R.  Co.  v.  State,  32  N.  J.  L. 

a  bridge  which  was  not  of  the  full  breadth  220,  where  it  was  held  that  this  obligation 

of  the  road,  it  was  held  that  this  did  not  to  restore  and  keep  in  repair  does  not  ex- 

constitute  a  nuisance  per  se,  but  that  it  tend  to  a  road  not  regularly  laid  out  as  a 

was  a  question  for  the  jury  whether,  hav-  highway,  alttiough  the  land  therefor  has 

ing  regard  to  the  adjacent  population  and  been  bought  by  the  town  for  the  purposes 

the  travel  over  the  bridge,   its  breadth  of  a  highway  and  the  owners  had  moved 

was  sufficient,  and  if  so,  that  the  company  their  fences  back,  and  a  bridge  had  been 

was  not  liable  as  for  a  nuisance.     English  erected  at  the  public  expense.     The  duty 

V.  New  Haven  &  Noi*thampton  R.  R.  Co.,  of  a  railway  comiwny  to  construct  croas- 

32  Conn.  240;  Cott  v.  Lewiston  R.  R.  Co.,  ings  at  public  roads  under  the  statute  ap- 

36  N.  Y.  214  ;  Chicago,  &c.  R.  R  Co.  v.  plies  only  to  lawful  roads.     But  after  the 

Moore,  75  111.  524.  com|)any  has  constructed  a  crossing,  it  is 

'  Central  R.  R.  Co.  of  New  Jersey  v,  estopped  from  denying  the  existence  of  the 

State,  32  N.  J.  L.  220.  road.      International   &  Great   Northern 

«  Northern  Central  R.  R.  Co.  v.  Balti-  R.  R.  Co.  v.  Joi-dan,  10  Am.  &  Eng.  R.  R. 

more,  46  Md.  425.     In  State  v.  Wilming-  Cas.  301  (Tex.).     Where  a  road  is  used 

ton,  &c.  R.  R.  Co.,  74  N.  C.  143,  it  was  o^ienly  and  notoriously  by  the  public  as  a 

held  that  a  railway  company,  in  the  ab-  highw^ay,  and  a  railroad  company  recog- 

sence  of  any  statutory  provision  to  that  nizes  it  as  such  by  permitting  the  public 

effect,  is  not  bcund  to  repair  bridges  made  to  cross  its  track,  and  by  assuming  to 

necessary  by  the  laying  out  of  new  roads.  maintain  a  public  crofising  at  that  point,  it 

'  Coon  V.  North  Carolina  R.  R.  Co.,  65  is  immaterial  whether  the  road  is  a  legal 

N.  C.  507;  Missouri,  &c.  R.  R.   Co.  «.  highway  or  not     Kelly  «.  Southern  Min- 

Long,  27  Kan.  684.     In  Flint,  &c.  R.  R.  nesota  R.  R.  Co.,  28  Minn.  98.    The  obli- 

Co.  V.  Wiley,  47  Mich.  48,  the  court  held  gation  does  not  extend   to   farm  roads, 

tliat  a  road  that  has  never  been  regularly  Green  v.  Morris  k  Essex  R.  R.  Co.,  24 

laid  out  or  opened  by  the  proper  author-  N.  J.  L.  486;  Clarke  «.  Boston,  &c.  R.  R. 

ities,  and  which  is  in  fact  unused,  and  is  Co.,  24  N.  H.  114. 

unfit  for  travel  and  closed  against  the  pub-  *  Wasmer  v.  Delaware,  Lack.,  &c  R.  R. 

lie,  is  not  a  '^  highway  "  within  the  mean-  Co.,  80  N.  Y.  212  ;  People  v.  Chicago  & 

ing  of  the  provision  of  Michigan  railroad  Alton  B.  R.  Co.,  67  III.  118;  Little  Miami 

law,  which  makes  a  company  laying  track  B.  R.  Co.  v.  Comnri-s,  31  Ohio  St  338. 

across  public  highways  liable  for  injuries  In  the  case  of  lessees  it  seems  that  the  lessor 

resulting  from  neglect  to  restore  them  to  a  is  also  liable, —  Hamden  v.  New  Haven,  fcc 

proper  condition,  even  though  the  owners  R.  R.  Co.,  27  Conn.  157, — as  the  lease 

of  land  along  the  road  had  moved  their  does  not  transfer  liability  to  the  lessee, 

fences  back  so  as  to  open  it  as  a  highway,  where  the  act  causing  the  injury  was  done 

and  had  been  paid  for  their  lands  by  the  by  the   lessor.      Nelson  v.   Vt   Central 


8EC.  271.]  HIGHWAYS  MAT   BE  USED,  ETC.  981 

or  any  person  or  corporation  into  whose  hands  or  possession  the 
road  passes,  whether  by  contract  or  by  operation  of  law.  The  legis- 
lature may,  for  the  public  good,  impose  new  or  additional  burdens 
upon  railways  as  to  the  manner  of  crossing  highways,  and  may 
direct  them  to  make  bridges  across,  or  to  tunnel  under  them,  and 
such  statutes  must  be  complied  with.^ 

The  location  of  a  railway  alongside  of  and  parallel  with  a  high- 
way does  not  operate  as  an  interference  with  a  highway,  nor  as  a 
nuisance,  although  the  safety  of  travel  upon  the  highway  may  be 
thereby  endangered.^  Unless  the  statute  provides  that  the  crossing 
shall  be  made  in  a  specific  manner,  or  that  it  shall  l)e  made  as 
directed  by  certain  municipal  officers,  the  company  may  exercise  its 
discretion  as  to  the  manner  in  which  it  will  cross ;  and  if  it  acts  in 
good  faith  it  is  not  subject  to  judicial  control;^  and  the  same  rule 
also  prevails  where  the  method  of  crossing  is  submitted  to  the  deter- 
mination of  a  specified  board  or  tribunal^    But  if  the  company  neg- 

B.  R.  Co.,  25  Yt.  717  ;  Great  Northern  the  travel  which  then  passed  around  an 

By.  Co.  V.  Eastern  Counties  Ry.  Co.,  9  ancient,  circuitous,   and  hilly  road.     In 

Hare,  806;  Winch  v.  Birkenhead,  &c.  By.  1853,  a  railroad  company,  authorized  by 

Co.,  5  De  O.  ft  8.  562;  Beman  v.  Rufford,  its  charter  to  locate  its  road  along  the 

1  Sim.  N.  s.  550.  same  general  route  and  to  occupy  where 

1  People  V.  Boston  &  Albany  B.  R.  Co.,  necessary  the  track  of  any  highway,  took 
70  N.  Y.  569.  In  the  absence  of  express  about  a  mile  of  the  central  portion  of 
provision  in  its  charter  to  the  contrary,  a  this  road.  By  their  chai-ter,  and  by  the 
railway  company  is  under  obligation  to  general  statute  on  the  subject,  it  became 
leave  every  highway  that  it  crosses  in  a  their  duty  to  alter  the  highway,  under  the 
safe  condition  for  the  use  of  the  public ;  advice  of  the  commissioners  on  the  rail- 
and  when  this  duty  was  imposed  by  the  road,  and  under  their  direction  to  put  the 
original  charter  under  which  a  road  was  highway  thu^  altered  into  as  good  repair  as 
boilt,  the  same  duty  will  rest  upon  any  it  was  before,  the  determination  of  the  corn" 
company  which  may  afterwards  own  the  misaumera  thereon  to  he  final.  After  taking 
road,  so  long  as  the  same  is  operated,  the  portion  of  the  highway  stated,  the  corn- 
People  V,  Chicago  &  Alton  R.  R.  Co.,  67  pany  surveyed  and  laid  before  the  commis- 
ni.  118.  sioners,  for  their  approval,  a  substitute  road 

3  Rex  V.  Pease,  4  B.  &  Ad.  800;  Moshier  on  the  other  side  of  the  goi^.    This  road 

V.  Utica,  Ac.  R.  R.  Co.,  8  Barb.  (N.  Y.)  the  commissioners  disapproved,  and  ad- 

427  ;  State  v.  New  Haven,  &c.  R.  R.  Co.,  vised  the  adoption  of  the  ancient  highway 

45  Conn.  831.  as  the  substitute  road,  which  the  company 

'  Struthers  v.  Dunkirk,  &c.  R.  R.  Co.,  accordingly  adopted,  but  made  no  repairs 

87  Penn.  St.  282;  People  v.  N.  Y.  Central  or  improvements  thereon,  and  the  commis- 

R.  R.  Co.,  74  K.  Y.  302;  Central  R.  R.  Co.  sioners  formally  accepted.     It  was  held,  on 

of  New  Jersey  v.  State,  82  N.  J.  Eq.  220.  an  application  for  a  mandamus  to  compel 

*  In  Waterbury  v.  Hartford,  &c.  R  R.  the  company  to  make  the  substitute  road 

Co.,  27  Conn.  146,  it  appeared  that  the  through  the  gorge,  that  so  long  as  the 

Hancock  Brook  road  was  laid  out  by  the  commissioners  were  acting  within  their 

county  court,  in  1845,  for  two  miles  through  jurisdiction  and  without  fraud,  their  de- 

a  narrow  and  precipitous  gorge,  to  acconi-  termination  could  not  be  reviewed  by  the 

modate  by  a  shorter  and  more  level  route  superior  court ;  and  that  neither  of  the 


982  CONSTBUCTION  OF  BAILBOADS.  [CHAP.  XY. 

lects  or  refuses  to  restore  the  highway  in  the  manner  provided  by 
statute,  or  performs  this  duty  imperfectly,  or  refuses  to  keep  it  in 
repair,  the  courts  will  compel  it  to  do  so  by  mandamus;^  and  the 
mandamus  may  direct  the  specific  mode  in  which  the  crossing  shall 
be  made.^  The  writ  may  be  had  upon  the  relation  of  the  town  or 
city  interested,  or  it  may  go  on  and  repair  the  crossing  and  recover 
the  expense  from  the  company.'  So  it  seems  that  a  court  of  equity 
will  in  a  proper  case  compel  a  discharge  of  this  duty  by  a  mandatory 
injunction,^  or  the  company  may  be  indicted  for  creating  arid  main- 
taining a  nuisance.^ 

If  the  company  has  the  right  to  lay  its  road  across  a  highway,  it 
may  cross  in  the  direction  of  the  line  of  its  road,  aud  it  may  lay  a 
second  track  running  in  the  same  direction  if  the  business  of  the  road 
requires  it ;  but  it  cannot  lay  a  second  track  in  a  different  direction, 
on  an  angle  or  curve,  although  within  the  limits  of  the  described 
location.®  The  company  has  no  authority  to  use  or  obstruct  a  high- 
way or  street  with  its  track  except  as  it  derives  it  from  the  statute, 
either  expressly  or  by  necessary  inference.^  In  either  case,  whether 
the  power  is  expressly  or  impliedly  given,  it  must  be  executed  in  a 
reasonable  and  skilful  manner,  and  so  as  to  be  pi'oductive  of  as  little 
inconvenience  to  the  public  as  possible.®     It  has  no  authority,  under 

facts,  that  the  route  approved  by  them         '  Maine,  &c.  R.  R.  Co.  v.  Gorham,  37 

was  an    ancieDt   and    existing   highway,  Me.  45.     A  county,  when  it  is  invested 

that  it  was  so  inconvenient  a  road  that  the  with  the  care  and  maintenance  of  high** 

Hancock  Brook  road  had  been  requii-ed  as  ways,  may  maintain  an  action  for  an  iigory 

u  substitute  for  it,  and  that  it  was  sub-  thereto  by  a  railway  company.     Lawrenoe 

Ktituted  for  the  entire  Hancock  Brook  road.  County  v.  Chattaroi  R.  R.  Co.,  1  Ey.  L. 

and  not  for  the  section  occupied  by  the  Rep.  &  Jour.  36. 

railroad  merely,  was  sufficient  to  show  that         *  State  v,  Dayton,  &c.  R.  R,  Co.,  88 

the  commissioners  had  gone  beyond  their  Ohio  St.  434 ;  Johnson  «.  Providence,  &c. 

jurisdiction.    It  was  also  held  that  the  R.  R.  Co.,  10  R.  I.  365. 

superior  court  has  no  power  to  prescribe         *  People  v.  N.  Y.  Central,  &o.  Ru  R. 

the  route  for  such  a  substitute  road,  as  the  Co.,  74  N.  Y.  302 ;  Gear  v,  C.  C.  k  D. 

matter  lies  wholly  within  the  jurisdiction  R.  R.  Co.,  43  lo^a,  83. 

of  the  commissionei-s,  aud   the  railroad         *  Bangor,  &c.  K  R.  Co.  v.  Smith,  47 

company  in  entering  upon  private  lands  to  Me.  34. 

make  such  a  road  without  the  sanction  of         ^  Atty.-Gen.  v.  Lombard  St.  &c  R.  R. 

the  commissiouers  would  be  trespassers.  Co.  10  Phila.  (Penn.)  852;  Phillip  «.  Dun- 

1  Cambridge  v.  Charlestown  R.  R.  Co.,  kirk,  kc,  R.  R  Co.,  78  Penn.  St  177; 

7  Met  (Mass.)  70 ;  Whitemarsh  v,  Phila-  State  v.  Hoboken,  21  N.  J.  Eq.  205;  At* 

delphia,  kc.  R.  R.  Co.,  8  W.  &S.  (Penn.)  lantic,  &c.  R.  R.  Co.  v.  St  Louis,  8  Mo. 

365;  Queen  V.  Manchester,  kc.  Ry.  Co.,  2  App.  315;  State  v.  Yt  Central  R.  R  Co., 

Eng.  R.  R.  Cas.  317.  27  Vt  103;  Yirginia,  kc.  R.  R.  Co.  9. 

3  People  V.  N.  Y.  Central  R.  R.  Co.,  74  Lynch,  13  Nev.  339. 
N.  Y.  302  ;  People  v.  Dutchess,  &c.  R.  R.         ^  Long  Branch  Comni'ni  v.  Weat  End 

Co.,  58  N.  Y.  152 :  Indianapolis  v.  C.  R.  R.  Co.,  80  N.  J;  Eq.  666. 
R.  R.  Co.,  37  lud.  489. 
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ft  right  to  lay  its  track  ou  or  over  a  street  or  highway,  to  occupy  any 
portion  of  it  as  a  freight-yard,  or  with  its  buildings,  or  any  exclusive 
purpose,  but  only  for  the  purpose  of  passing,^  making  up  trains,* 
and  other  acts  which  are  indispensable  to  the  operation  of  the  road. 
It  may  make  turn-outs  to  communicate  with  its  depots,*  and  may 
for  a  reasonable  time,  when  necessary,  stop  its  trains  in  the  high- 
way for  the  purpose  of  making  up  ti-ains  or  loading  and  unloading 
freight;  but  this,  as  well  as  all  other  of  the  powers  enumerated, 
must  be  exercised  in  a  reasonable  manner ;  and  if  it  unreasonably 
obstructs  the  streets  or  highways,  it  is  liable  to  indictment  as  for  a 
nuisance.^ 

Sec.  272.  Power  to  divert  a  Highway :  Duties  relative  to.  —  The 
right  to  divert  a  highway  can  only  be  implied  when  the  necessity 
therefor  is  of  a  pressing  character,  or  to  meet  a  great  public  con- 
venience, and  cannot  be  inferred  simply  upon  the  ground  that 
considerable  expense  will  be  saved  thereby.  Thus,  the  charter  of  a 
railway  company  provided  that,  where  any  highway  is  so  located  that 
the  railway  cannot  be  judiciously  laid  out  without  interfering  there* 
with,  the  company  might  with  the  consent  of  the  commissioners 
cause  the  highway  to  be  so  altered  that  the  railway  might  be  made 
on  the  best  site  of  ground  for  that  purpose ;  also,  that  the  company 
should  maintain  all  bridges  which  they  should  construct  for  the  pur- 
pose of  conducting  any  highway  over  the  road.  The  company  hav- 
ing made  their  road  through  a  deep  cut  in  a  ridge  across  the  line  of 
a  highway  which  traversed  the  ridge,  for  the  purpose  of  avoiding  t/be 
expense  of  a  bridge  for  the  highway,  changed  the  location  of  the 
highway  with  the  consent  of  the  commissioners,  to  a  place  where  it 
could  cross  the  railroad  at  the  grade.  It  was  held  that  the  charter 
did  not  authorize  such  a  change  of  location,  as  the  object  of  it  was 
wholly  to  save  the  expense  of  a  bridge,  and  not  to  make  a  more 
judicious  location  of  the  railroad ;  and  that  the  portion  of  the  old 
highway  between  the  points  of  junction  with  the  new  location  was 
not  discontinued.*    Neither  can  the  right  to  divert  a  highway  be 

1  Allegheny  v.  Ohio,  &c.  R.  R.  Co.,  26  •  Gahagan  v.  Boston,   Ac.  R.  R.  Co., 

Penn.  St.  855 ;  Chapman  v.  Oshkosh,  &c.  ante  ;  State  v.  Morris  k  Essex  R.  R.  Co., 

R.  R.  Co.,  83  Wis.  629;  State  v,  Vt.  Cen-  25  N.  J.  L.  487. 

tnil  R.  R.  Co.,  27  Vt.  108  ;  Gahagan  v.  »  Knight  v.  CarroUton,  9  La.  An.  284  ; 

Boston,  Ac.  R.  R.  Co.,  1  Allen  (Mass.),  New  Orleans,  Ac.  Co.  v.  New  Orleans,  1 

187  ;  Lackland  v.  No.  Mo.  R.  R.  Co.,  81  id.  128. 

Mo.  180 ;  Hall  v,  Adams,  54  N.  H.  495 ;  *  State  v,  Morris  &  Essex  B.  R.  Co., 

Higbee  v.   Camden,  kc,  R.  R.   Co.,    19  ante ;  Mathews  v.  Kelsey,  58  Me.  56. 

K.  J.  Eq.  276.  *  Greenwich  v.  Easton,  &c.  R.  R.  Co., 
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inferred  from  authority  to  change  its  grade  at  a  crossing.^  In  refer- 
ence to  the  exercise  of  this  right,  the  same  obligation  is  imposed  as 
in  the  case  of  a  crossing,  and  the  company  is  bound  to  provide  a 
new  way  which  will  be  safe  and  convenient  for  public  travel.* 

Whenever  a  portion  of  a  highway  is  taken,  the  duty  is  imposed 
upon  the  company  to  provide  a  new  way  in  every  respect  as  safe 
and  convenient  for  the  public  as  the  portion  of  the  way  taken,  and 
the  circumstance  that  this  can  only  be  done  at  a  great  and  unwar- 
rantable expense,  will  not  justify  the  company  in  substituting  a  less 
convenient  way..  Thus,  in  an  English  case,^  the  company,  when 
making  their  railway,  stopped  up  a  public  highway  called  •'  Goodier 
Lane,"  and  made  a  branch,  restoring  the  communication  between  the 
termini  formerly  connected  by  that  lane,  but  by  a  different  line. 
The  new  road  was  stated  to  be  in  some  respects  more  convenient  to 
the  public  than  the  old,  but  in  others  less  so.  The  levels  of  the 
adjacent  land  made  it  impracticable  to  give  a  more  convenient  line 
consistently  with  the  regulations  of  the  act,  unless  at  an  expense 
which,  it  was  said,  would  be  unreasonably  great,  and  quite  dispro- 
portioned  to  the  benefit  which  would  accrue  from  it  to  any  part  of 
the  public. 

Maule,  J.,  directed  the  jury  to  find  a  verdict  for  the  defendants, 
if  they  found  that  they  had  done  no  more  damage  than  was  neces- 
sary, and  had  made  the  road  as  convenient  as  the  former  one,  or  as 
nearly  so  as  might  be ;  intimating,  as  his  own  opinion,  that  the 
road  made  by  the  company  could  not  be  deemed  absolutely  as  con- 
venient, even  after  allowing  for  the  advantages  which  the  public 
might  have  gained  from  it.  But  he  stated  that  the  company  were 
not,  in  his  opinion,  bound  to  lay  out  enormous  sums  of  money  to 
procure  a  slight  accommodation  to  some  persons ;  and  that  the 
proper  rule  seemed  to  be,  that  if  they  could  not  make  the  road  as 
convenient  as  before  without  a  very  disproportionate  and  unwar- 
rantable expenditure,  they  should  make  it  as  nearly  so  as  they 
could.  And  he  left  it  to  them  to  say  whether  the  new  road  was  as 
convenient  as  before,  or,  if  not,  as  nearly  so  as  it  might  be.  The 
jury  found  a  verdict  of  "  guilty  "  on  two  counts  (including  that  first 

24  N.  J.  Eq.  217  ;  Pngb  v.  Golden  Valley         «  Potter  v,  Bunnell,  20  Ohio  St.  150 ; 

Ry.  Co.,  L.  R.  12  Ch.  Div.  274;  Atty.-  Veaziev.  Penobscot  R.  R.  Co.,  49  Me.  119; 

Geni  V.  Ely,  &c.  Ry.  Co.,  L.  R.  4  Ch.  Lonisville,  &c.  R.  R.  Co.  v.  State,  3  Head 

194;  Queen  r.  Wycombe,  2  Q.  B.  810.  (Tenn.),  628. 

1  Warren  R.  R.  Co.  v.  State,  29  N.  J.  L.         »  Queen  v.  Scott,  8  Q.  B.  648. 

353. 
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mentioned),  and  "  not  guilty  "  on  the  others.     Lord  Dekman,  C.  J., 
said:  — 

"  The  defendants  were  convicted  of  a  nuisance  in  obstructing  a 
highway.  They  pleaded  '  Not  guilty/  and  proved,  on  the  trial  at 
York,  that  the  obstruction  was  caused  by  the  exercise  of  certain 
powers  conferred  on  the  Leeds  and  Manchester  Bailway  Co.  by  their 
act  of  incorporation.  Their  offer  to  remedy  the  evil  appeared  to  us 
so  reasonable  that  we  pressed  the  prosecutors  to  accept  it,  and  hoped 
to  be  spared  the  necessity  of  deciding  the  question  of  law  by  which 
the  defendants  sought  to  show  that  what  they  have  done  is  lawful. 
The  prosecutors,  however,  who  are  the  surveyors  of  the  highways, 
crave  our  judgment  on  this  point  The  work  complained  of  as  a 
nuisance,  and  undoubtedly  making  one,  is  the  cutting  through  of  the 
carriage-road.  Now  there  is  no  question  as  to  their  right  to  do  this; 
and  though  they  are  required,  when  they  do  it,  to  cause  another  road 
to  be  set  out  and  made  instead  of  it,  they  ai^e  that  they  are  no 
longer  indictable  for  a  nuisance  in  doing  the  lawful  act,  however 
they  may  be  for  disobedience  of  the  law  in  neglecting  to  substitute 
another.  The  prosecutors  reply  by  referring  to  the  section  which 
requires  the  company  to  cause  the  new  road  to  be  made  before  they 
cut  through  the  old.  But  the  company  rejoin  that,  from  the  state 
of  the  earth  there,  it  was  impossible  to  do  this,  and  it  could  not  be 
intended  by  the  legislature.  This  argument  we  think  inadmissible, 
for  reasons  too  obvious  to  require  a  full  statement  of  them.  The 
company  have  done  what  the  act  legalizes  only  on  a  condition  which 
they  have  not  performed.  They  stand  convicted  of  the  nuisance, 
and  show  no  justification.  The  verdict  will  therefore  not  be  dis- 
turbed ;  but  we  still  hope  the  parties  will  consent  to  a  course  useful 
to  the  public."  ^ 

In  Pennsylvania  it  is  held  ^  that  a  township  cannot  release  the 
company  from  its  obligation  to  furnish  a  new  road,  and  that  where 
the  road  commissioners  constructed  a  new  road  without  its  being 
lawfully  laid  out,  and  the  road  was  afterwards  lawfully  laid  out 
upon  the  same  ground,  the  town  might  recover  from  the  road  com-' 
missioners  the  money  it  liad  paid  them,  although  the  company 
had  paid  the  town  for  a  release  from  making  the  road. 

Sec.  273.  Municipal  oontrol  over.  —  If  authority  is  given  to  con- 
struct a  railway  in  the  streets  of  a  city  or  town,  provided  the  com- 

i  Louisville,  &c.  R.  R.  Co.  v.  State,  8         >  Phillips  v.  Dunkirk,  &c.  R.  R.  Co., 
Head  (Tenn.),  62S ;  Danville,  &c  R.  R.     78  Penn.  St.  177. 
Go.  9.  Conn.  78  Penn.  St.  29. 
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pany  first  obtains  the  consent  of  such  municipal  corporation,  such 
corporation  may  impose  reasonable  conditions  upon  which  the  road 
shall  be  built,  —  as,  that  it  shall  pay  all  damages  which  shall  ac- 
crue to  property-owners,^  or  any  condition  which  is  deemed  essential 
for  the  protection  of  the  interests  of  the  public  or  the  safety  or  con- 
venience of  travellers  upon  the  streets  or  highways.  This  places  it 
within  the  power  of  a  municipal  corporation  to  prohibit  the  use  of 
its  streets  for  railway  purposes ;  but  unless  the  power  is  expressly 
conferred  upon  it  by  the  legislature,  it  cannot  confer  a  franchise 
upon  either  an  individual  or  corporation  to  lay  a  steam  railway  in 
its  streets  for  the  transportation  of  either  freight  or  passengers.^  But 
it  may  authorize  the  use  of  its  streets  for  a  horse  railroad.^  The  dis- 
tinction arises  from  the  circumstance  that  a  steam  railway  endangers 
adjacent  property,  and  renders  it  less  commodious  for  enjoyment,  and 
is  a  new  use  of  the  streets,  which  entitles  the  owners  of  adjoining 
premises,  in  whom  the  fee  of  the  street  is  vested,  to  compensation.^ 

1  St.  Louis,  &C.  R  R.  Co.  v.  Coppa,  72  <  Williams  v.  N.  Y.  Central  R.  R.  Co., 
111.  188 ;  Pacific  R.  R.  Co.  v.  Leaven-  16  N.  Y.  97  ;  Imlay  v.  Union  Branch  R. 
worth,  1  DiU.  (U.  S.  C.  C.)  893 ;  N.  Y.  A  R.  Co.,  26  Conn.  247  ;  Ramsden  v.  Man- 
Harlem  R.  R.  Co.  V.  New  York,  1  HiU  cheater  Ry.  Co.,  1  Exchq.  723 ;  Cooley's 
(N.  Y.  C.  P.),  662  ;  Troy  v,  Troy,  &c.  Const.  Lini.  656  ;  2  Dill.  Municipal  Corp. 
R.  R  Co..  49  N.  Y.  667.  722  ;  Elliott  r.  Fairhaven,  &c.,  R.  R.  Co., 

*  Perry  i;.  New  Orleans,  &c.  R  R.  Co.,  32  Conn.  679  ;  Attorney-General  v.  Met- 
65  Ala.  413  ;  Davis  v.  New  York,  14  N.  ropolitan,  &c.  R  R.  Co.,  125.  Where  a 
Y.  606 ;  Atlantic,  &c.  R  R.  Co.  v,  St.  railroad  company  has,  by  consent  of  the 
Louis,  66  Mo.  228  ;  Milhan  v.  Sharp,  27  municipal  authorities,  laid  its  track  upon 
N.  Y.  611 ;  Stuyvesant  v.  Pearsall,  16  a  public  street,  and  such  occupancy  per- 
Barb.  (N.  Y.)  244  ;  People  v.  N.  Y.  k  manently  obstructs  the  use  of  the  street, 
Harlem  R.  R.  Co.,  45  Barb.  (N.  Y.)  78;  not  only  by  the  public,  but  also  by  the 
Attorney-General  v.  Lombard,  &c.  R.  R.  occupiers  of  abutting  lots,  in  an  action  by 
Co.,  10  Phila.  (Penn.)  362;  Hickey  o.  the  owners  of  such  abutting  lots  against 
Chicago,  &c.  R.  R.  Co.,  6  Brad.  (III.)  172;  the  railroad  company  for  damages,  it  was 
Covington,  &c.  R.  R.  Co.  v,  Covington,  held  that  they  were  entitled  to  recover  full 
9  Bush  (Ky.),  127  :  People's  R.  R.  Co.  compensation  for  the  depreciation  in  the 
V.  Memphis  R.  R.  Co.,  4  Cold.  (Tenu.)  value  of  their  proiierty  caused  thereby. 
406  ;  Stanley  v.  Davenport,  64  Iowa,  463;  In  estimating  the  damages  the  same  stan- 
87  Am.  Rep,  216  ;  State  v.  Trenton,  36  dard  is  to  be  applied  as  in  direct  proceed- 
N.  J.  L.  83  ;  Pratzman  v,  L  C.  C.  R.  R.  ings  by  the  railroad  com|)any  to  condemn 
Co.,  9  Ind.  468.  If  a  municipal  corpora-  for  its  use  the  private  right  of  such  own- 
tion,  without  authority  to  do  so,  grants  a  ers  in  the  street.  A  recovery  in  an  action 
license  for  the  use  of  its  streets  for  rail-  will  estop  the  owners  from  claiming  that 
way  purposes,  it  is  responsible  for  personal  such  occupancy  was  without  their  consent, 
injuries  I'esulting  therefrom.  Stanley  v.  and  that  full  compensation  had  not  been 
Davenport,  ante.  made  for  it.    Hatch  v.  C.  &  I.  R  R.  Co.,  18 

*  Stanley  v.  Davenport,  ante ;  Hench-  Ohio  St.  92.  And  this  rule  was  recog- 
man  v.  Paterson  Horse  R.  R.  Co.,  17  nized  in  Railroad  Co.  v.  Cobb,  86  id.  94 ; 
N.  J.  £q.  76  ;  Eichels  v.  Evansvllle,  R.  Raihxmd  Co.  «.  Williams,  id.  168  ;  Rail- 
B.  Co.,  78  Ind.  261,  41  Am.  Rep.  661.  road  Co.  v.  Mowatt,  id.  284  ;  Railroad  Co. 
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Where  authority  is  given  by  the  legislature  to  lay  a  railway  in  the 
streets  of  a  town  or  city,  without  obtaining  the  consent  of  the  munici* 
pal  authorities,  the  latter  can  impose  no  conditions  upon  the  com- 
pany,^ as  the  power  of  the  legislature  is  supreme.  When  a  city  has 
granted  a  license  to  lay  a  railway  in  its  streets,  if  the  conditions  upon 
which  it  is  granted  are  performed  it  becomes  irrevocable.^  If,  how- 
ever, the  license  is  granted  upon  a  condition  subsequent,  the  question 
as  to  whether  the  license  can  be  revoked  because  of  its  non-perform- 
ance depends  upon  the  circumstance  whether  the  condition  became 
impossible  of  performance.  The  rule  at  law  is,  that  if  a  condition 
subsequent  is  possible  at  the  time  of  making  it,  and  becomes  after* 
ward  impossible  by  the  act  of  God,  or  the  law,  or  the  grantor,  the 
estate  having  once  vested  is  not  thereby  divested,  but  becomes  abso- 
lute. It  is  said,  however,  that  equity  will  not  apply  the  principle  to 
the  extent  of  the  last  particular,  to  make  the  estate  absolute.  So 
wliere  a  city  granted  a  license  to  a  railway  company  to  construct 
its  road  across  the  streets,  upon  an  express  condition  that  the  tracks 
authorized  should  be  constructed  within  one  year  from  the  time 
of  the  grant,  and  the  company  was  prevented  from  completing  its 
tracks  within  the  year  by  injunctions,  and  also  by  the  police  offi- 
cers of  the  city,  acting  under  the  direction  of  the  mayor,  it  was  held 
that  the  right  of  the  company  under  the  grant  was  not  lost,  and  the 
city  might  be  enjoined  from  interfering  with  the  laying  of  the  track 
.after  the  expiration  of  the  year,  when  it  is  apparent  that  the  same 
would  have  been  completed  within  the  time  limited,  had  it  not  been 
prevented  by  operation  of  law  and  the  acts  of  the  city  authorities,* 
The  unauthorized  acts  of  municipal  officers  are  regarded  as  the  acts 
of  the  corporation,  when  they  are  performed  by  that  branch  of  the 
municipal  government  which  is  invested  with  jurisdiction  to  act 


V.  Uwrence,  88  id.  41.    And  the  right  in         *  Nicoll  v.  New  York  k   Erie  R.  R. 

sachacasetoreoover  for  permanent  injury  Co.,  121  ;   Brooklyn  Central  R.    R.   Co. 

to  the  adjacent  property  was  distinctly  de-  v.  Brookljm  City  R.    R.  Co.,  32  Barb, 

cided  in  L.  M.  R.  R.  Co.  v.  Hambleton,  40  (N.  Y.)  866  ;    Davis  v.   Gray,  16  Wall 

Ohio  St ;  A.  &  G.  W.  R.  R.  Co.  v.  Robbinii,  (U.  8. )  280  ;  Hotham  v.  East  India  Co., 

35  id.  581  ;  Grafton  v.  Baltimore  &  Ohio  1  T.  R.  645  ;  Moakley  v.  Riggs,  19  Johns. 

R  R.  Co.  21  Fed.  Rep.  (U.  S.  C.  C.)  48.  (N.  Y.)  71  ;   Fleming  v.    GUbert,   8  id. 

1  Conncil  Bluffs  i;.  Kansas  City,  Ac.  R.  528  ;    Mayor  of  New   York  v,  Butler,  1 

R.  Co.,  45  Iowa,  338.  Barb.  (N.  Y.)  887  ;  Jones  v.  Walker,  18 

*  People's  Pflssenger  R  R  Co.  v.  Bald-  B.  Mon.  (Ky.)  165  ;  Potter  v.  Dennisony 

win,  87  Leg.  Int.  424  ;  Brooklyn  Central  11  111.  590  ;   Riainger  «.  Cheney,  2  id. 

R.  R.  Co.  V.  Brooklyn  City  R.  R.  Co.,  ^2  90. 
Barh.  (N.  Y.)  858. 
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for  the  corporation  upon  the  subject  to  which  tliis  particular  act 
KlateSw^ 

Even  if  the  town  or  city  had  no  authority  in  the  first  instance,  to 
confer  authority  to  use  its  streets  for  railway  purposes,  or  to  impose 
conditions  upon  such  use,  its  unauthorized  exercise  of  the  power 
may  be  ratified  by  the  legislature  and  thus  validated.^  The  obliga- 
tion imposed  upon  municipal  corporations  to  keep  its  streets  in  re- 
pair is  not  removed  by  the  circumstance  that  a  railway  company  has 
also  become  charged  with  that  duty  by  using  a  part  of  its  streets  for 
its  railway,  and  that  the  defects  were  caused  by  it,^  unless  the  stat- 
ute expressly  exempts  it  from  liability,*  or  the  injury  arose  from  a 
defect  which  the  municipal  corporation  had  no  right  to  remove  or 
repair.^  But  where  a  municipal  corporation  has  been  compelled  to 
pay  damages  for  injuries  arising  from  defects  in  its  streets  or  high- 
ways which  the  railroad  company  is  bound  to  repair,  it  has  a  remedy 
against  the  railroad  company  therefor.^  Or  the  person  injured  may 
sue  the  railroad  company  directJ 

1  Tliayer  v.   City  of  Boston,  19  Pick,  gtead,  46  Conn.  218  ;  Battey  v.  Duxbury, 

(Mass.)  511 ;  Buffalo  &  Hamburg  T.  Co.  24  Vt.  155;  Hamden  v.  New  Haven,  &c 

p.  City  of  Buffalo,  58  N.  Y.  689  ;  Chicago  Co.,  27  Conn.  158  ;  Wilson  v.  Watertown, 

V.  McGraw,  76  III.  570  ;  Chicago  v,  Chi-  8  Hun(N.  Y.),  508;  Eylerv.  Co.  Comm'ra, 

cago  k  Western  Indiana  R.  R  Co.,   105  49  Md.  257  ;  Norristown  v.   Mayer,   67 

111.  78.  Penn.  St.  855 ;  Philadelphia  v.  WeUer,  4 

s  Clark  V.  Blackmar,  47  N.  Y.  150  ;  Brews.  (Penn.)  24. 
Quincy  v.  Chicago,  &c  R.   R.  Co.,  92  111.  *  Sawyer  o.  Northfield,  7  Cosh.  (MaM.) 

21  ;  Brown  v.  Duplessis,  14  La.  An.  842  ;  490. 

Edwardsville  R.  R.  Co.  v.  Saw3'er,  92  III  *  Johnson  v.  Salem  T.,  &e.    Co.,  109 

877  ;  Chicago,  &c.  R.    R.  Co.  v.  People,  Mass.   522 ;  Jones  v.  Waltham,  4  Cosh. 

91  111.  251  ;  Cairo,  &c.  R  R.  Co.  v.  Peo-  (Mass.)  299  ;  Young  p.  Yarmouth,  9  Gray 

pie,  92  id.  170.  (Mass.),  886. 

*  Wellcome  v.  Leeds,    51    Me.    818  ;         *  Battey   «.   Duxbury,  ante ;  State  v. 

Watson  r.  Tripp,  11  R.  I.  98  ;   Dayis  v,  Gorham,  87  Me.  451 ;  Veazie  v,  Penobscot 

Leominster,  1  Allen  (Mass.),  182 ;  Hawkes  R  R   Co.,  49  Me.  119  ;  Portland  v.  At- 

V.  Northampton,  116  Mass.  420  ;  Proprie-  Ian  tic,  &c.  B.R  Co.,  66  Me.  485  ;  Lowell 

tors  of  Locks,  &c.  v,  Lowell  Horse  R  R.  v.  Boston  k  Lowell  R  R.  Co.,  28  Pick. 

Co.,  109  id.  221  ;  Johnson  v.  Salem  T.,  (Mass.)  24 ;  Wobum  v.  Boston  k  Lowell 

&c  Co.,  109  id.  522 ;  Lee  p.  Barkhamp-  B.  R  Co.,  109  Mass.   288  ;   Lowney  v. 


t  Masterton  v.  N.  Y.    Central   R  R  People  v.  Chicago,  &c.  B.  R  Co.,  67  111. 

Co.,  84  N.  Y.   247  ;   38  Am.  Rep.    510  ;  118  ;  Gillett  v.  Western  R  R  Co.,  8  Al- 

Snow  V.  Housatonic,  &c.  R.  R.  Ck>.,  8  Al-  len   (Mass.),    560  ;    Veazie  v.   Penobscot 

len  (Mass.),  441  ;   Gale  o.  N.  Y.  Central  R.   R  Co.,  49  Me.  119;  Oakland  R.  R 

R  R.  Co.,  76  N.  Y.  594  ;  Cuddehack  v,  Co.  v.  Fielding,  48  Penn.  St.  820.     But  it 

Jewett,  20  Hun  (N.  Y.),  187 ;  Worster  v.  is  held  that  such  an  action  can  only  be 

Forty -second  Street,   &c.   R.  R  Co.,   50  maintained  where  the  company  is  guilty 

N.  Y.  203 ;  Fish  v.  Third  Av.  R  B.  Co.,  of  some  malfeasance,  and  not  for  a  mere 

1  Daly  (N.  Y.),  C,  P.  148  ;  Ijyon  v.  St.  non-feasance.    Buck  v.   Conn.   &.   Pass. 

liOttiB,  Ifeo.  R  R  Co.,  5  Mo.  App.  516 ;  River  R.  R  Co.,  42  Yt  870. 


l- 
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Sec.  274.  Underground,  mevatad,  and  Bnzfaoe  Railways  in  Btreeti. 

—  It  is  hardly  necessary  to  state  that  the  legislature  may  authorize 
railways  to  be  constructed  under,  over,  or  upon  streets  or  highways ; 
and  the  same  rules  as  to  compensation  apply  in  the  one  case  as  in 
the  other.^ 

Brooklyn  City,  &c  R  R.  Co.,  76  N.  Y.  them,  and  from  failure  to  do  so  the  city 
28.  The  city  has  its  remedy  against  the  had  been  made  liable  to  a  person  for  injn- 
company  although  the  latter*s  obligation  ries  sustained  by  reason  of  sach  negligence, 
to  repair  arises  oat  of  a  contract.  Thus,  and  then  brought  that  action  to  recover 
in  McMahan  v.  Second  Avenue  R.  R.  Co.,  the  damages  so  sustained.  The  court  held 
11  Hun  (N.  Y.),  347,  the  plaintiff  was  in-  the  defendant  liable,  and  laid  ddWn  the 
jured  by  reason  of  his  carriage-wheel  slip-  principle,  substantially,  that  where  one 
piog  uito  an  excavation  of  the  track  of  the  contracts  with  a  municipal  corporation  to 
defendant  railroad  company  in  one  of  the  keep  any  portion  of  the  streets  in  repair, 
defendant's  streets.  The  excavation  was  he,  in  effect,  contracts  to  perform  that 
made  in  order  to  connect  with  the  sewer,  duty  to  the  public  in  the  place  and  stead 
by  an  adjoining  property-owner,  who  had  of  the  municipality.  In  a  Connecticut  case 
notified  the  defendant  of  his  intention  to  a  railroad  company  constructed  its  road 
make  the  same,  whereupon  the  defendant  across  the  main  street  of  a  village,  about 
bridged  it  over  so  that  horses  could  pass,  a  foot  and  a  half  above  the  level  of  the 
The  defendant  had  agreed  with  the  city  street.  The  street  was  twelve  rods  wide, 
**to  pave  the  streets  in  and  about  the  rails  with  two  travelled  paths,  one  on  each  side 
in  a  permanent  manner,  and  keep  the  same  of  the  street,  and  an  open  common  be- 
in  repair."  It  was  held  that  the  contract  tween.  The  company  was  required  by  its 
made  by  the  defendant  with  the  city  inured  charter  to  restore  any  highway  intersected, 
to  the  plaintifiTs  benefit  The  duty  of  so  as  not  to  impair  its  usefulness.  The 
keeping  the  streets  in  a  city  in  repair  is  company  put  the  two  travelled  tracks  in 
imposed  primarily  upon  the  municipal  an-  proper  condition  for  passing  with  vehicles, 
thorities,  by  reason  of  the  power  vested  in  but  made  no  other  crossing.  About  mid- 
them  to  control  and  repair  them.  The  way  between  the  two  paths  they  con- 
functions  which  are  usually  discharged  by  structed  a  culvert  under  the  timbers  of 
officers  of  the  city  or  State  may  be  per-  the  track,  to  let  the  water  accumulating 
formed  by  other  persons  than  officers;  and  from  rains  pass  through,  which  was  left 
in  such  cases  the  contract  made  with  the  uncovered.  A  person  walking  across  the 
public  authorities  is  deemed  to  inure  to  the  street  u{>on  the  railroad  track,  at  a  time 
benefit  of  all  persons  interested  in  its  per-  when  the  culvert  was  filled  with  snow 
formance.  The  case  of  Robinson  v.  Cham-  and  could  not  be  seen,  fell  into  it  and  was 
beriain,  34  N.  Y.,  389,  was  decided  on  this  injured.  It  was  held  that  the  railroad 
principle.  In  that  case,  the  defendant  company  was  liable  for  the  injury.  Jud- 
was  employed  by  the  State  to  keep  a  por-  son  v.  New  York,  &c.  R.  R.  Co.,  29 
tion  of  the  canals  in  repair,  and  neglected  Conn.  434. 

to  do  so,  and  the  plaintiff  sustained  dam-  ^  In  Baltimore,  &c.  R.  R.  Co.  v,  Reaney, 

ages  by  reason  of  such  negligence.    The  42  Md.  117,  it  was  held  that  authority  to 

court  held  the  defendant  liable  for  the  in-  tunnel  under  the  streets  of  a  city  by  a 

jury,  and  enunciated  the  doctrine  that  a  railway  company  may  be  implied  from  the 

contractor  who  engages  to  perform  the  du-  grant  and  the  necessities  of  its  execution, 

ties    of  a  public  officer   is  liable  to  the  As  to  elevated  roads,  the  cases  relative  to 

same  extent  as  an  officer  upon  whom  the  them  have  arisen  in  New  York,  and  for 

law  imposes  this  duty.    In  Brooklyn  v,  questions  pertaining  to  them  see  Story  v. 

Brooklyn  City  R.  R.  Co.,  47  N.  Y.  476,  the  N.  Y.  Elevated  R.  R  Co.,  11  Abb.  N.  C. 

defendant  had  made  a  contract  with  the  (N.   Y.)  286  ;  3  id.  478  ;  Sixth  Avenue 

city  to  keep  the  pavement  in  repair  within  R.  R.  Co.  v.  Gilbert  Elevated  R.  R.  Co., 

the  tracks,  and  three  feet  on  each  side  of  43  N.   Y.  Superior  Ct.    292 ;  Gilbert's 


990                            CONSTRUCTION  OF  RAILROADS.             [CHAP.  XV. 

Sec.  275.  Remedies  for  Improper  or  IJnlaivfiil  Use  of  Streets 
by  a  Railway  Company. — If  a  railway  company  occupies  a  street 
or  highway  with  its  railroad  without  authority,  or  in  an  im- 
proper manner,  as  we  have  seen,  it  is  liable  to  indictment  as  for 

a  nuisance,  and  is  also  liable  to  all  adjacent  land-owners  for  any 

Elevated  R.  R.  Co.  v,  Anderson,  8  Abb.  lating  the  use  of  public  streets  for  public 
N.  C.  (N.  Y.)  434  ;  Spader  r.  N.  Y.  Ele-  purposes,  it  seems  that  the  taking  of  ftef 
vated  R.  R.  Co.,  3  Abb.  N.  C.  (N.  Y.)  mauent  and  exclusive  possession  for  sid- 
467  ;  N.  Y.  Elevated  R.  R.  Co.,  in  re,  3  iugs  and  the  permanent  occupation  with 
id.  401  ;  Sixth  Avenue  R.  R.  Co.  v.  Gil-  rows  of  standing  cars,  or  the  erection  of 
bert    Elevated   R.    R.    Co.,   8    id.    372  ;  permanent  depot- buildings,  would  not  be 
Ninth  Avenue  R.  R.  Co.  i;.   N.  Y.  Ele-  within  the  power.    The  erection  of  an  ele- 
vated R.  R.  Co.,   3   id.  347  ;    Patten  v.  vated  raili-oad  is  inconsistent  with  the  use 
N.  Y.   Elevated   R,   R.    Co.,    3  id.  806  ;  of  a  street  as  a  public  street,  and  is  a 
Sixth  Avenue  li.  R.  Co.  v.  Gilbert  Ele-  taking  and  appropriation  of  the  property 
vated  \L  R.  Co.,  8  id.  53;  Ninth  Avenue  of  abutting  owners  for  public  use.     And 
R.  R.  Co.  r.  N.  Y.  Elevated  R.  R.  Co.,  8  where  the  use  of  the  street  for  that  pur- 
id.  22  ;  Ciiro  r.  Metropolitan  R.  R.  Co.,  (lose  will  to  some  extent  obscure  the  light 
46  N.  Y.  Sui»erior  Ct.  138;  N.  Y.  Elevated  of  the  abutting  premises  and  impair  their 
R.  R.  Co.,  irt  >r,  7  Hun  (N.  Y.),  239  ;  70  general   usefulness   and   depreciate   their 
N.  Y.  3-27  ;  Gill)ert  Elevated  R  R.  Co.,  value,  it  is  a  taking  of  the  property  of 
in  rty  9  Hun  (N.  V.),  303  ;  Caro  v.  Met-  the  owner  of  the  premises,  and  such  ease- 
ropolitan  Elevated  U.  R.  Ci>.,  64  How.  Pr.  ment  requires  compensation.     It  amounts 
(N.  Y.)  224;  Haight  v.  New  York  Ele-  to  an   appropriation  of  the  projierty   of 
vated  R.  R.  Co.,  49  How.  Pr.  (N.  Y.),  20.  adjoining  property-owners,  for  which  they 
Where  an  individual  conveys  village  or  are  entitled  to  compensation.     A  full  dis- 
city  lots,  designated  u[K)n  a  map  as  abut-  cussion  of  the  law  in  relation  to  the  build- 
ting  upon  a  public  street,  the  map  being  ing  of  elevated  railways  is  had  in  this  case, 
referred  to  in  the  deed,  the  grantee  ac-  Story  v.   New  York  Elevated  R.  R.  Co., 
qnires,   as  against    the  grantor,   a   right  90  N.   Y.   122.     The  right  to  construct 
of   way  over  the   strip  of   land   referred  elevated    railroads   in  streets  should    be 
to   as    a  stivet,  although  the  same   may  made  to  depend  upon  their  providing  a 
not  in  fact  l)e  a   public  street,  not  hav-  suitable  and  sufficient  indemnity  to  abut- 
ing     been     acec})ted    by  the  public    as  ting  ov^ners  against  any  damages  which 
such  ;  yet,  as  between  the  parties  to  the  they   may  sustain   thereby ;  or,   if  they 
grant,  the  land   is  deemed   to  have   been  may  justly  be  deemed  too  onerous,  then 
dedicated   to  the  public    by  the  grantor,  provision  should  be  made  by  law  for  such 
and  he  cannot  thereafter  appropriate  the  indemnity   in   some   other  mode.     Until 
land    to  any    use   inconsistent    with   its  such  indemnity,  in  a  suitable  form,  shall 
use  as  a  public  street.     Story  v,    N.  Y.  have  been  provided,   the  right   to   con- 
Elevated  R.  R.  Co.,  90  N.  Y.   122  ;  48  struct  should  be  denied.    The  Supremo 
Am.  Rt»p.  146  ;  Peyser  v.  New  York  Ele-  Court  has  the  power,  and  it  is  their  duty, 
vated  R.  R.  Co.  12  Abb.  N.  C.  (N.  Y.)  to  review  the  report  of  commissioners  ap- 
276.    The  city  of  New  York  having  power  pointed  by  the  General  Term,  pursuant  to 
to  lay  out  ami  open  streets  and  to  acquire  the  provisions  of  the  Rapid  Transit  Act 
land  for  such  purposes,  had  power  to  dedi-  of  1875,  upon  the  facts,  and,  after  a  consid- 
e.ato  its   own  land  to  such   uses,  and  to  eration  of  all  the  circumstances,  to  deter- 
bind  itself  by  a  covenant  with  its  gran-  mine  the  que.stion  whether  private  rights 
tees  of  abutting  lands  that  a  particular  and  interests  should  be  yielded  for  the 
Htreet  should  forever  be  kept  as  a  public  sake  of  the  public  good.     Brooklyn  Rapid 
utreot.     Although  the  construction  of  a  Transit  Co.,  m  re,  62  How.  Pr.  (N.  Y.) 
Murrnefl  milrond  without  a  change  of  grade  404. 
is  a  legitimate  exercise  of  the  power  regu- 
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damages  which  they  may  sustain  by  reason  thereof,  irrespective 
of    the   circumstance   whether  they   own   the  fee  of  the  street.^ 

1  Weisbrod  v.  Chicago,  &c.  R.  R.  Co.,  there  can  be  no  manner  of  doubt  of  his 

21  Wis.   602  ;  Carpenter  v.  Oswego,  &c.  right  of  action   against  them,    provided 

R.  R.    Co.,    24  N.   Y.  655  ;    Phillips  v.  this  wera  done  in  the  course  of  the  prose- 

Dnnkirk,    kc.  R.  R.   Co.,   78  Penn.  St.  cution  of  their  ordinary  charter  business 

177  ;  Cadle  v.  Muscatine,  &c.  R.  R.  Co.,  as    appears    in    the  present  indictment. 

44  Iowa,  11 ;  Lyman  v.  White  River  Bridge  And  an  indictment  for  a  nuisance  is  only 

Co.,  2Aik.  (Vt.  )255.    In  State  v.  Vt.  Cen-  a   mode  of  trying  the  right  in  a  public 

tnil  K.  R.  Co.,  27  Vt.  108,  wliich  was  an  form,  the  same  right  which  is  involved  in 

indictment  iigainst  the  defendants  for  a  every  ])rivate  action  for  the  same  cause, 

nuisance  in  obetructing  a  public  highway  And   the  same  course    of   reasoning  by 

by  building  and  maintaining  their  depots  which  it  is  here  attempted  to  deny  the 

within  its  limits,  and  by  "unlawfully  and  liability  of  defendants  to  an  indictment 

injuriously  suffering    their    engines   and  for  such  tort  also  equally  excuses  them 

cars,  and  also  horses,  carts,  wagons,  &c.,  from  all  liabilit}'  for  all  torts,  and  carries 

to  remain  in  said  highway  a  gi'eat  and  un-  us  at  once  back  to  the  old  common-law 

reasonable  length  of  time,"  the  defendant  notions  upon  the  subject  of  the  utter  in- 

insisted  that  a  railway  corporation  is  not  ability  of  a  corporation  to  commit  a  tort, 

liable   to   indictment   because   its  agents  Once  allow  this  proposition,  and  railway 

and  officers  have  erected  and  maintained  corporations  acquire  an  immunity  which 

a  common  nuisance  ;  but  that  the  only  would  become  as  dangerous  to  themselves 

remedy  is  against  such  officers  and  agents,  as  it  is  unreasonable  in  itself,  and  as  it 

It  was   urged   that  a  corporation   being  probably  might  become  offensive  to  the 

created  for  the  performance  of  certain  func-  public.     The  case  of  Benson  v.  Munson, 

tions and  duties,  having  no  power  to  do  a  &c.   Mfg.   Co.,  9  Met.  (Mass.)  562,  does 

wrongful  act,    can  only  be  indicted  for  not  in  our  opinion  favor  any  such  view  of 

their  non-feasance  of  such  acts  as  are  re-  the  subject.    The  fact  that  the  agents  of 

quired  of  them  in  their  charter  and  the  the  defendants  are    equally  liable  with 

laws  governing  them,  but  not  for  positive  themselves  ai^es  no  incongruity.     That 

misfeasance  of  their  agents,  inasmuch  as  is  so  in  regard  to  all  accessories  in  misde- 

BQch  persons  are  not  their  agents  for  any  meanor.  The  case  of  State  v.  Great  Works 

wich  purpose.     But  this  view  was  r«*pudi-  Milling,  &c.   Co.,  20  Me.  41,  is  directly 

Ated  by  the  court,  and  it  was  held  that  a  in  point  for  the  defendants  ;  and  it  is  in 

corporation  is  liable  for  torts  committed  our  judgment  radically  unsound  in  prin- 

in  the  prosecution  of  the  business  of  its  in-  ciple.      The  case  of  the  Queen  v.   The 

corporation  as  much  as  natural  persons,  —  Great  North  of  England  Ry.  Co.,  58  Com. 

the  court  saying:    "They  may  be  guilty  Law,   314,   is  equally  in  point  for    the 

of  trespass,  as  was  held  in  that  case,  and  prosecution,  and  is  based  upon  such  sensi- 

of  trespass  on  the  case  for  positive  wrongs  ble,  broad,  and  comprehensive  views  of  the 

as  well  as  neglects  ;  and  one  mar  find  subject  as  to  leave  very  little  to  be  de- 

any  number  of  cases  in    England  since  sired  by  way  of  argument  in  its  favor. 

they  have  adopted  the  American  view  of  We  certainly  do  not  feel  it  incumbent 

the  subject    upon    the    strength    of   the  upon  us  after  what  is  there  said,  and  also 

American  cases  ;  and  always  in  this  coun-  in  Angell  and  Ames  on  Corporations,  in 

try  corporations  have  been  held  liable  for  commenting  upon  the  comparative  sound- 

their  torts.     Actions  both  of  trespass  and  ness  of  the  two  last  cases,  to  say  more 

trespass  on  the  case  have  repeatedly  been  upon  this  point.     Where  a  mortgage  of  a 

maintained  in  this  court  against  the  dif-  railway  had  been  executed  to  trustees  for 

ferent  railway  corporations  in  the  State  the  benefit  of  bondholders,  and  the  trus- 

for  various  acta  of  misfeasance,  many  of  tees  after  entering  into  possession  leased 

which  are  reported.    And  if  any  individ-  the  railway  to  others  ;  but  under  a  verbal 

nal  sustained  special  damage  by  means  of  agreement  continued  to  operate  Uie  ixiad 

their  erecting  or  maintaining  a  nuisance,  for  the  lessees  and  receive  the  earnings, 
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Or  they  may  enjoin  the  use  of  the  street  or  highway  by  it^ 

paid  the  expenses,  selected,  contracted  to  go  home  or  leaTe  their  horses.  One  of 
with,  and  dischai^ed  the  persons  em-  the  men,  however,  went  home,  ahont  a 
ployed  on  the  road,  and  exercised  all  the  quarter  of  a  mile  out  of  the  direct  line  of 
powers  usually  exercised  by  railway  cor-  his  work,  to  dinner,  and  left  his  horse  an- 
porations  over  their  own  roads,  the  trus-  attended  in  the  street  before  his  door, 
tees  were  held  responsible  for  an  injury  The  horse  ran  away  and  injured  the  plain- 
sustained  by  reason  of  the  negligence  of  tiff's  fence.  It  was  held  that  the  jury 
one  of  the  persons  so  employed.  Ballou  were  justified  in  finding  that  the  man  was 
V,  Famum,  9  Allen  (Mass.),  47.  Where  acting  within  the  scope  of  his  emploj- 
'  the  defendants,  a  railway  company,  em-  ment.  Whatman  v,  Pearson,  L.  K.  3 
ployed  a  day  laborer,  paying  him  monthly,  C.  P.  422.  In  respect  to  the  pleading  in 
but  at  a  fixed  rate  for  each  day's  labor,  such  cases  if  the  injury  be  roil/td  and 
and  this  laborer  took  down  the  bars  on  committed  by  the  defendant  himaelf,  and 
the  fence  on  the  side  of  the  railway  track  the  injury  immediate,  the  action  mu$t  be 
for  the  purpose  of  passing  with  a  team,  trespass  ;  almost  all  the  cases  concur  in 
being  engaged  at  the  time  in  business  for  this.  So,  too,  if  the  injury  is  immediate 
himself,  and  left  them  down,  whereby  the  and  the  defendant  positively  does  any  act 
plaintiff's  horses  escaped  from  his  adjoin-  producirtg  or  increasing  the  injury,  trea- 
ing  field  on  such  track,  and  were  killed  pass  is  the  appropriate  remedy.  But 
by  the  passing  engine  of  the  defendants  ;  when  the  only  fault  of  the  defendant  con- 
and  it  was  proved  that  it  was  the  duty  of  sists  in  negligence,  being  a  mere  non-feas- 
said  laborer  if  he  saw  anything  amiss  after  anxe,  although  the  injury  is  immediate, 
his  day's  work  was  over  to  give  attention  to  the  appropriate  remedy  is  ca»e.  The  cases 
it  without  being  specially  directed  so  to  do;  will  be  found,  we  think,  to  sustain  this 
it  was  held  that  the  defendants  were  lia-  view.  Some  cases  go  so  far  as  to  aflirm 
ble  to  the  plaintiff  for  damages,  and  it  did  that  in  the  last  class  of  coses*,  and  in  all 
not  affect  the  plaintiff's  legal  rights  that  cases  where  the  injury  is  immediate,  the 
said  laborer  was  intoxicated  at  the  time^  proper  action,  perhaps  the  only  action,  is 
Chapman  v.  N.  Y.  Central  R.  R.  Co.,  33  trespass  ;  but  the  better  opinion  seems  to 
N.  Y.  369.  But  where  a  railway  company  be  '  that  when  injury  is  occasioned  by 
agrees  to  carry  A.'s  horse  free  of  charge,  the  carelessne.ss  and  negligence  of  the  de- 
and  at  the  end  of  the  journey  the  station-  fendant,  the  plaintiff  is  at  liberty  to  bring 
master  demanded  payment  for  the  horse,  an  action  on  the  case,  notwithstanding 
and  on  A.'s  refusal  gave  A.  in  custody  to  the  act  be  immediate,  so  long  as  it  is  not  % 
the  police  till  it  was  ascertained  that  all  wilful  act.'  Williams  r.  Holland,  lOBing. 
was  right,  it  was  held  that  A.  had  no  right  112  ;  Claflin  v.  Wilcox,  18  Vt.  605." 
of  action  against  the  company,  inasmuch  as  ^  Osborne  v,  Brooklyn  City  R.  R.  Co., 
the  company  would  have  no  right  to  de-  6  Blatchf.  (U.  S.  C.  C.)  366  ;  Davis  v. 
tain  A.,  even  had  he  wrongly  taken  the  New  York,  14  N.  Y.  .506  ;  Pettis  ».  John- 
horse  on  the  train  without  paying,  and  son,  56  Ind.  129  ;  Cadigan  v.  Brown,  120 
therefore  there  was  no  implied  authority  Mass.  493 ;  Hai-tshom*  v.  South  Reading, 
from  them  to  the  station-master  to  do  so.  3  Allen  (Mass. ),  501  ;  Hickey  v.  Chicago, 
Poulton  V,  S.  W.  Ry.  Co.,  L.  R.  2  Q.  B.  &r.,  R.  R.  Co..  6  Brad.  (111.)  172  ;Mor- 
534.  But  where  the  servant  of  a  railway  ris  &  Essex  R.  R.  Co.  v.  Prudden,  20 
company  arrested  the  plaintiff  under  cir-  N.  J.  Eq.  530  ;  Higbee  v.  Camden,  &c. 
cunistances  which,  if  his  views  of  the  facts  R.  R.  Co.,  19  N.  J.  Eq.  276.  So  the 
had  been  correct,  would  have  justified  the  town  or  city  may  bring  a  bill  for  an  in- 
arre.st,  the  company  was  held  liable.  Goff  junction.  Rio  Grande  R.  R.  Co.  «. 
V,  Gt.  North  Ry.,  80  L.  J.  Q.  B.  148.  Brownsville.  46  Tex.  88  ;  Springfield  r. 
The  defendant  was  engaged  in  construct-  Conn.  River  R.  R.  Co.,  4  Cush.  (Mass.) 
ing  a  sewer,  and  employed  men  with  63  ;  Greenwich  v.  Easton,  &c.  R.  R.  Co., 
horses  and  carts.  The  men  were  allowed  24  N.  J.  Eq.  217,  —  or  the  State  Attomey- 
an  hour  for  dinner,  but  were  directed  not  Genenil  v.  Metropolitan  R.  R  Co.,  125 
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The  remedy  of  the  public  is  by  injunction,^  by  indictment,^  or 
mandamus.^ 

Mass.  515  ;  Attorney-General  v.  Delaware,  offence  and  not  for  the  other  ?  The  start- 
Ac.  B.  R.  Co.,  23  N.  J.  Eq.  681  ;  District  ling  incongruity  of  allowing  the  exemp- 
Attomey  v.  Lynn  &  Boston  R.  B.  Co.,  16  tion  is  one  strong  argument  against  it. 
Gray  (Mass.),  242.  The  law  is  often  entangled  in  technical 

1  See  last  note.  embarrassments,   but  there  is  none  here. 

*  Conn.  V.  Old  Colony,  Ac.  B.  B.  Co.,  It  is  as  easy  to  charge  one  person  or  a 

14  Gray  (Mass.),  98  ;  Regina  v.  Wilson,  body  corporate  with  erecting  a  bar  across 

18  Q.  B.  848.     In  Regina  v.  Great  North  a  public  road  as  with  the  non-repair  of  it, 

of  England  Ry.  Co.,  9  Q.  B.  315,  the  rail-  and  they  may  as  well  be  compelled  to  pay 

way  company  cut  through  and  obstructed  a  fine  for  the  act  as  for  the  omission. 

a  highway  in  a  manner  not  warranted  by  Some  dicta  occur  in  old  cases  :  *  A  cor- 

its  charter.     It  was  indicted  for  commit-  poration  cannot  be  guilty  of  treason  or  of 

ting  a  nuisance.     The  point  being  made  felony.*     It  might  be  added  *  of  perjury  or 

that  the  corporation  could  not  be   made  offences  against  the  person.'    The  Court 

chargeable  criminally  for  a  misfeasance,  of  Common  Pleas  lately  held  that  a  cor- 

Lord  Denman   said  :  "The  question  is,  poration  might  be  sued  in  trespass.  Maund 

whether  an  indictment  will  Heat  common  v.  The  Monmouthshire  Cnnal  Co.,  4  M.  & 

law  against  a  corporation  for  a  misfeas-  G.    452.     But  nobody  has  sought  to  fix 

ance,  it  being  admitted  in  conformity  with  them  with  acts  of   immorality.      These 

undisputed  decisions,  that  an  indictment  plainly  derive  their  character  from   the 

may  be  maintained  against  a  corporation  corrupted  mind  of  the  person  committing 

for  nonfeasance.     All  the  preliminary  dif-  them,   and    are  violations   of   the  social 

ficulties  as  to  the  service  and  execution  of  duties  that  belong  to  men  and  subjects, 

proems,  the  mode  of  appearing  and  plead-  A  corporation,   which  as    such    has  no 

iug  and  enforcing  judgment,  are  by  this  such  duties,   cannot  be  guilty  in  these 

admission   swept  away.      But  the  argu-  cases  ;  but  they  may  be  guilty  as  a  body 

ment  is  that  for  a  wrongful  act  a  corpora-  corporate  of  commanding  acts  to  be  done 

tion  is  not  amenable  to  an  indictment,  to  the  nuisance  of  the  community  at  large, 

though   for  a  wrongful  omission   it  un-  The  late  case  of  Begina  v.  Biimingham  k 

doubtedly  is,  assuming  in  the  first  place  Gloucester  Ry.  Co.,  3  Q.  B.  223,  was  con- 

that  there  is  a  plain  and  obvious  distinc-  fined  to  the  state  of  things  then  before  the 

tion  between  the  two  species  of  offence,  court,   which   amounted  to    non-feasance 

No  assumption  can  be  more  unfounded,  only  ;  but  was  by  no  means  intended  to 

Many  occurrence*  may  be  easily  conceived  deny  the  liability  of  a  corporation  for  a 

fullof  annoyance  and  danger  to  the  public,  misfeasance.     We  are  told   that   this  re- 

and  involving  blame  in  some  indi^^dual  or  medy  is  not  required,  because  the  individ- 

some  corporation,  of  which  the  most  acute  uals  who  concur  in  voting  the  order,  or  in 

))eraon  could  not  clearly  define  the  cause,  executing  the  work,  may  be  made  answer- 

or  ascribe  them  with  more  correctness  to  able  for  it  by  criminal  proceedings.     Of 

mere  negligence  in  providing  safeguards  this  there  is  no  doubt.     But  the  public 

or  to  an  act  rendered  improper  by  nothing  knows  nothing  of  the  former  ;    and  the 

but  the  want  of  safeguards.     If  A.  is  au-  latter,  if  they  can  be  identified,  are  com- 

thorized  to  make  a  bridge  with  parapets,  monly  persons  of  the  lowest  rank,  wholly 

but  makes  it  without  them,  does  the  of-  incompetent  to  make  any  reparation  for 

fence  consist  in  the  constmction  of  the  the  injury.     There  can  be  no    effectual 

unsecured  bridge,   or  in   the  neglect  to  means  for  deterring  from  an  oppressive 

secure  it  ?    But  if  the  distinction  were  exercise  of  power  for  the  purpose  of  gain, 

always  easily  discoverable,  why  should  a  except  the     remedy    by   an    indictment 

corporation  be  liable  for  the  one  species  of  against  those  who  truly  commit  it,  that  is. 


>  State  V.  Oorham,  87  Me.  461. 
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Sec.  276.  Ftdlvre  to  erect  Cautlon-boardB :  Flagman  at  Croselng. 

—  It  is  generally  required  by  statute  that  railway  companies  shall 
erect  caution-boards  at  every  crossing  of  a  highway  by  its  road,  to 
notify  the  travelling  public  of  the  presence  of  its  road.  But  its  fail- 
ure to  do  so  as  required  by  the  statute  does  not  necessarily  make  the 
company  responsible  for  damages  occasioned  by  a  collision  with  one 
of  its  trains  at  the  crossing.  The  caution-board  is  for  the  purpose 
of  a  notification  to  those  who  are  passing  along  the  road ;  and  where 
a  party  is  familiar  with  the  crossing,  and  has  frequently  been  over 
it.  and  had  it  in  mind  on  a  particular  occasion  as  he  approached 
it,  he  cannot  be  said  to  have  been  injured  by  the  failure  to  set  up 
the  caution.  The  fact  that  the  approach  of  a  railroad  to  a  highway 
crossing  is  obscured  by  embankments  or  otherwise,  imposes  upon 
travellers  by  the  highway  as  well  as  upon  the  railroad  company 
special  care  to  avoid  collisions.  But  if  a  person  approaching  the 
railway,  who  does  not  know  of  the  crossing,  there  being  no  caution- 
ary board  or  anything  to  warn  him  of  the  location  of  the  road  or 
the  approach  of  a  train,  is  injured,  the  company  is  responsible  there- 
for. The  company  is  not,  as  matter  of  law,  under  obligation  to 
station  a  flagman  at  a  road-crossing  in  the  country,  because  of  the 
approach  to  it  being  partially  concealed  by  embankments  or  other- 
wise. Thus  a  team  collided  with  a  railway  train  at  a  road-crossing, 
and  the  driver  was  killed.  The  railroad  and  the  highway  were  both 
below  the  general  surface  of  the  ground,  and  an  approaching  train 
could  only  be  seen  occasionally  by  one  driving  toward  the  crossing. 
The  driver  was  familiar  with  the  crossing,  but  except  that  he  checked 
bis  team  for  a  moment  some  four  rods  from  the  crossing,  he  did  not 
appear  to  have  observed  any  precaution.  The  engine  whistle  was 
duly  sounded  when  the  crossing  was  approached.  It  was  held  that 
the  driver  of  the  team  was  chargeable  with  negligence  directly  con- 
tributing to  the  collision,  and  that  no  action  would  lie  by  his  admin- 
istrator against  the  railroad  company.^ 


the  corporation  acting  by  its  migority ; 
and  there  is  no  principle  which  phices 
them  beyond  the  reach  of  the  UiW  for  such 
proceedings.  Com.  v.  Vt.  &  Mass.  R.  R. 
('O.,  4  Qray  (Mass.),  22 ;  Com.  v.  Nashua 
k  Uwell  R.  R.  Co.,  2  id.  64.  A  turn- 
pike is  hrld  to  Ih3  a  highway  to  the  extent 
that  an  indictment  lies  for  its  obstruction. 
Northern  (Vntnd  R.  R.  Co.  v.  Com.,  90 
IViiu.  St.  800. 


1  Pakalimky  v.  New  York  Central, 
&c.  R.  R.  Co.,  82  N.  Y.  474 ;  Pennsyl- 
vania R.  R.  Ca  V,  Beale,  75  Penn.  St. 
504 ;  Railroad  Co.  v.  Houston,  95  U.  S. 
697  ;  Lake  Shore,  &c.  R.  R.  Co.  v.  Miller, 
25  Mich.  274 ;  Chicago,  &c.  R  R.  Co.  v. 
Lee,  87  111.  454  :  Heame  v.  R.  R.  Co.,  60 
Cal.  482;  Toledo,  &c.  R.  R.  Co.  v. 
Shnckman,  60  Ind.  42 ;  Chicago,  &e. 
R.  R.  Ca  V.  Dimick,  2  Am.  &  Eng.  Ry. 
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Sec.  277.  Contraots  for  Constniction  of  RallroadB.  —  Contracts  for 
the  building  of  railways  are  subject  to  the  same  rules  of  construction 
as  other  contracts,  and  would  require  no  notice  in  this  work  except 
for  their  peculiar  character.  The  work  is  usually  let  out  to  con- 
tractors, and  the  bids  therefor  are  predicated  upon  the  estimates  of 
the  engineers,  and  the  acceptance  thereof  dependent  upon  the  deter- 
mination of  the  engineers.  The  time  within  which  the  road  shall 
be  built  is  often  fixed  in  the  charter,  and  the  manner  in  which  the 
work  shall  be  done  is  a  matter  of  great  public  concern,  as  the  safety 
of  travellers  over  it  depends  upon  the  stability  and  excellence  of  the 
work.  For  this  reason,  the  law  tolerates  and  enforces  provisions  in 
such  contracts  which  might  not  be  regarded  as  binding  in  the  case 
of  ordinary  contracts.  Thus,  it  is  not  unusual  for  the  contract  to 
impose  penalties  upon  the  contractor  for  slight  deviations  from  the 
terms  of  the  contract,  or  to  resen'e  to  the  company  the  right  to  ter- 
minate it  for  slight  causes.  It  is  also  generally  provided  that  the 
quality  and  quantity  of  the  work  done  shall  be  determined  by  the 
company's  engineer,  and  that  his  certificate  shall  be  the  only  evi- 
dence of  performance,  and  of  amounts  upon  whicli  payments  shall 
be  made.^  So,  too,  it  is  often  provided  in  these  contracts  that  the 
engineer  shall  determine  the  amount  of  penalties  which  shall  be 
imposed  for  breaches  of  the  contract  by  the  contractors,  and  it  is 
held  that  such  penalties,  whether  specifically  fixed  in  the  contract 
or  determined  by  the  engineer  as  stated,  are  in  the  nature  of  liqui- 
dated damages.*  But  where  the  prices  at  which  work  shall  be  done 
are  specifically  fixed  in  the  contract,  the  engineer,  who  is  by  the 
terms  of  the  contract  made  an  umpire  as  to  all  disputes  between 
the  parties,  has  no  power  to  fix  another  or  different  price  or  measure 
of  compensation.'  And  if  payments  are  to  be  made  according  to  the 
estimates  and  certificate  of  the  engineer,  if  he  refuses  to  make  such 
estimates,  or  if  he  make  erraneaics  estimates,  it  is  held  that  an  action 
lies  to  recover  for  the  work  actually  done,  although  the  contract  pro- 
vides that  all  disputes  between  the  parties  shall  be  referred  to  the 
engineer,  and  that  his  decision  shall  be  final.^     But  in  England  the 

Cas.   201  ;  Hewze  v.  St.  Louis,  &e.  R.  R.  214  ;  Howard  v.  Allegheny  Valley  R.  R. 

Co,,  2  id.  212  ;  Haas  v.  Grand  Rapids  &  Co.,  69  id.  489. 

IndianA  R.  R.  Co.,  47  Mich.  401.  ^  Ranger  v.   Great  Western  Ry.  Co., 

1  Wansbeck  Ry.  Co.,  w  re,  L.  R  1  C.  anU;  Philadelphia,  &c.  R.  R.  Co.  v.  How- 

P.   269  ;    Ranger  v.  Great  Western  Ry.  ard,  13  How.  (U.  S.)  807. 
Co.,  5  H.  L.  72  ;  Herrick  v.  Belknap,  27         >  Starkey  v.  De  Graff,  22  Minn.  431. 
Yt.  678  ;  O'Reilly  9.  Keans,  52  Penn.  St.  «  In  Kestler  v.  Indianapolis,  &c.  R.  R. 
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rule  is  that  an  action  cannot  be  maintained  at  law  until  the  engi- 
neer s  certificate  is  obtained ;  ^  and  it  is  held  that  relief  in  such  cases 
should  be  sought  in  a  court  of  equity,^  and  such  also  seems  to  be 

the  rule  in  most  of  the  States  of  this  country ;  *  and  if  fairly  made, 

such  contracts  will  be  enforced.^  But  an  unreasonable  delay  on  the 
part  of  the  engineer  to  make  his  estimates,  if  arising  from  the  fault 
of  the  company  or  of  the  engineer,  will  entitle  the  contractor  to  bring 
an  action  at  law,  as  in  ordinary  cases.^ 

If  the  contractor  might  have  refused  to  abide  by  the  final  esti- 
mate of  the  engineer,  yet  having  submitted  to  him  his  charges  for 

Co.,   88  Ind.  460,  it  was  held  that  such  such  company  to  prevent  it  from  proceeding 

provisions  in  a   contract  are  opposed  to  against  the  contractor  for  penalties  under 

public  policy,  and  are  void.    Starkey  v.  the  contract.     Waring  v.  Manchester  Ry. 

De  Graff,  ante.  Co-,  7  Hare,  482.    Where  by  a  contract  for 

*  Parkes  v.  Great  Western  Ry.  Co.,  3  the  erection  of  railway  works,  after  specify- 

Ry.  Cas.  17.  ing  certain  works  to  be  done  for  a  gross 

^  In  Wansbeck  Ry.  Co.,  in  re,  ]*.  R.  1  sum,  it  was  provided  that  extra  works 
C.  P.  269,  a  contract  between  the  W.  Ry.  which  the  company  or  its  engineer  should 
Co.  and  certain  contractors  for  works  upon  by  any  writing  under  his  hand  require  to  be 
the  line  contained  a  stipulation  that  any  executed,  should  be  deemed  to  be  included 
difference  arising  thereon  should  be  re-  in  the  contract,  and  should  be  paid  for 
ferred  to  T.,  "if  and  so  long  as  he  should  at  a  certain  rate,  and  that  the  contractor 
continue  to  be  the  company's  principal  should  not  be  entitled  to  make  any  claim 
engineer."  After  the  making  of  the  con-  for  any  alteration  or  addition  which  he 
tract  the  W.  Ry.  Co.  became  merged  in  might  make  without  such  written  and 
and  amalgamated  with  the  N.  B.  Ry.  Co.,  signed  instructions,  — it  was  held  by  the 
under  an  act  of  Parliament,  which  pro-  Vice-Chancellor  of  England,  and  affirmed 
vided  that,  notwithstanding  the  amalga-  on  appeal  by  the  House  of  Lords,  that  a 
mation  and  the  partial  repeal  of  the  special  suit  for  an  account  of  the  moneys  due  to 
act  of  the  W.  Ry.  Co.,  all  contracts  should  the  contractor,  in  respect  of  the  works 
be  proceeded  with  and  enforced  as  if  such  done  under  the  contract,  was  a  proper  sub- 
rejteal  had  not  taken  place,  the  N.  B.  Ry.  ject  of  jurisdiction  in  equity.  Nixon  v, 
Co.  being  in  all  respects  with  reference  to  Taff  Vale  R.  R  Co.,  7  Harw,  186. 
such  matters  substituted  for  the  W.  Ry.  •  Herrick  p.  Vt  Central  R.  R.  Co.,  27 
Co.  It  was  held  that  T.,  who  still  con-  Vt  678  ;  Alton,  &c.  R.  R.  Co.  v.  North- 
tinudd  to  be  the  engineer  of  the  W.  por-  cutt,  15  111.  49  ;  Kid  well  v,  Baltimore, 
tion  of  the  railway,  but  was  not  the  &c.  R.  R.  Co.,  11  Gratt.  (Va.)  676. 
*'  principal  engineer  "  of  the  amalgamated  ^  Phelan  v.  Albany,  &c.  &  &  Co.,  1 
company,  was  the  proper  referee  in  cases  Lans.  (N.  Y.)  258  ;  Howard  ».  Allegheny 
of  disputes  arising  out  of  the  above  con-  Valley  R.  R.  Co.,  anU  ;  Condon  v.  South 
tract.  But  where  a  contract  provided  that  Side  R.  R.  Co.,  14  Gratt.  (Va.)  802; 
all  matters  in  dispute  should  be  deter-  Faunce  v,  Burke,  16  Penn.  St.  478 ;  Hen- 
mined  by  the  engineer  in  charge  of  the  nessey  v.  Farrell,  4  Cush.  (Mass.)  267 ; 
work,  and  that  if  the  engineer  became  Mansfield,  &c.  R.  R.  Co.  v.  Vieder,  17 
dissatisfied  with  the  work  the  company  Ohio  St.  385 ;  Reynolds  v.  Caldwell,  51 
might  take  charge  of  the  same  on  fourteen  Penn.  St.  298. 

daya'  notice,  it  was  held  that  where  fraud  *  Grant  v.  Savannah,  &c.  R.  R.  Co.,  51 

was  alleged  as  against  such  engineer,  and  Ga.  348  ;  Atlanta,  &c.  R.  R.  Co.  v.  Mang- 

a  full  compliance  with  the  terms  of  the  ham,  49  Ga.  266  ;  Milnor  v,  Georgia  B.  B. 

oontract  alleged  on  the  part  of  the  con-  Co.,  4  Ga.  885. 
tnotor,  an  ii^unction  would  issue  as  against 
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the  work  done,  and  not  having  objected  to  his  proceeding  to  make 
up  the  final  estimate,  the  contractor  is  concluded  by  the  action 
of  the  engineer;^  but  his  estimates  and  decisions  are  conclusive  in 
disputes  with  contractors  only  where  such  is  the  positive  stipulation 
in  the  contract.^  The  provisions  of  a  contract  between  a  railway 
company  and  a  contractor,  for  building  a  portion  of  its  road,  that  the 
"engineer  shall  be  the  sole  judge  of  the  quality  and  quantity  of  all 
work  herein  specified,  and  from  his  decision  there  shall  be  no  ap- 
peal," and  that  in  case  of  alterations,  "  such  allowances  and  deduc- 
tions shall  be  made  therefor  as  the  engineer  may  judge  fair  and 
equitable  to  both  parties,"  constitute  the  engineer  sole  umpire ;  and 
if  the  company  furnish  a  suitable  engineer,  no  recovery  can  be  liad 
for  work  done  under  such  contract  without  or  beyond  his  estimate, 
without  the  most  irrefragable  proof  of  mistake  in  fact,  or  cormption 
on  the  part  of  the  engineer,  or  positive  fraud  in  the  opposite  party 
in  procuring  the  uuder-estimate.  Such  a  stipulation  does  not  re- 
quire the  estimates  to  be  made  or  verified  by  the  chief-engineer,  but 
has  reference  as  well  to  the  assistant-engineer  A  contract  provid- 
ing for  monthly  estimates  imports  an  accurate  measurement  and 
final  estimate  for  each  month,  and  not  such  a  one  as  is  merely  ap- 
proximate or  conjectural;  and  a  court  of  equity  has  jurisdiction  of 
a  claim  to  be  paid  for  a  larger  amount  of  work  done  under  such  a 
contract  than  was  estimated  by  the  engineer,  where  the  under-esti- 
mate  was  occasioned  either  by  fraud  or  mistake.  Thus,  the  defend- 
ant contracted  with  B.  to  build  its  road,  and  B.  sublet  a  portion  of 
the  work  to  H.  Both  contracts  contained  a  provision  as  to  the  con- 
clusiveness of  the  engineer's  estimates.  It  was  held  that  there  was 
no  privity  of  contract  between  the  defendant  and  H.,  and  that  he 
could  not  recover  against  the  defendant  for  work  not  estimated  by 
the  engineer,  by  reason  only  of  a  mistake  which  defendant  had  not 
connived  at;  and  that  the  indebtedness  of  the  company  to  B.  did  not 
constitute  a  fund  against  which  the  plaintiff  had  a  claim.  But  it  was 
held  that  had  there  been  any  connivance  on  the  part  of  the  company 
or  its  agents,  in  bringing  about  the  under-estimates,  a  different  rule 
would  prevail*  In  a  contract  for  the  construction  of  a  railroad,  it 
was  provided  that  the  decision  of  a  chief-engineer  should  be  final 

1  Kidwell  V.  Baltimore  k  Ohio  R.  B.  »  Vnnderwerker  v.  Vt.  CentTal  B.  B. 

Co.,  11  Gratt  (Va.^  676.  Co.,  27  Vt   130  ;  Herrick  v.  Vt.  Central 

3  Memphis,  Clarksville,  &   Louisville  R.  B.  Co.,  27  id.   673  ;  Palmer  o.  Clark, 

B.  B.  Co.  V.  Wilcox,  48  Penn.  St  161.  106  Mass.  376. 
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and  conclusive,  in  any  dispute  that  might  arise  between  the  parties 
to  the  agreement,  relative  to  or  touching  the  same :  it  was  held  that 
the  individual  who  filled  the  office  of  chief-engineer  when  the  adju- 
dication was  called  for,  was  the  proper  person  to  decide  disputes 
between  the  parties ;  and  that  one  who  had  held  the  office  at  the 
time  the  contract  was  made,  but  who  had  resigned,  was  not  empow- 
ered to  adjudicate  between  them.^ 

Where  parties  agree  that  a  third  person  shall  measure  ceitain 
work,  and  that  his  measurement  shall  be  conclusive,  stwh  person  can- 
not delegate  his  aiUliority  to  some  one  else,  and  adopt  the  Tneasurement 
as  his  own ;  the  parties  will  not  be  bound  by  such  measurement.^ 
Where  the  plaintiff  agreed  to  perform  certain  work  in  moving  the 
track  of  a  railroad,  "  under  the  direction  "  and  "  to  the  satisfaction  " 
of  L,  the  city  surveyor,  whose  certificate  that  the  work  had  been  so 
performed  was  to  entitle  the  plaintiff  to  payment,  and  the  plaintiff, 
having  completed  the  greater  part  of  the  work,  was  stopped  at  a 
certain  point  by  L,  it  was  held  that  L.  had  power,  under  the  con- 
tract, to  give  that  direction,  and  that  the  plaintiff  had  a  sufficient 
excuse  for  non-performance  of  the  remainder  of  the  labor ;  and  that, 
therefore,  it  was  unnecessary  to  procure  the  certificate  of  L  that  the 
contract  had  been  entirely  performed,  as  a  prerequisite  to  his 
recovery.*  In  such  contracts  there  is  an  implied  agreement  that  a 
suitable  engineer  shall  be  employed,  and  the  party  who  neglects  to 
furnish  such  engineer  is  liable  to  an  action,  and  can  take  no  advan- 
tage of  his  failure.*  A  contractor  for  the  construction  of  a  bridge  on 
a  railroad,  having  received  the  monthly  estimates  based  'upon  a 
particular  construction  of  his  contract  without  objection,  will  be  held 
to  have   acquiesced  in  that  construction,  and  to  be  bound  by  it* 

^  If  the  company  failed  to  appoint  a  abrogate  the  contract  or  siilistitute  a 
chief  engineer,  the  parties  would  be  at  new  one  ;  they  were  \iithin  the  original 
liberty  to  resort  to  the  courts  of  law.  contract.  But  work  done  after  the  job 
North  Ijebanon  R.  R.  Co.  v.  McGrann,  had  been  taken  off  the  contractor's  hands 
33  Ponn.  St.  530.  Whether  a  stipulation  by  the  company,  was  held  not  to  have 
in  the  original  agreement  to  refer  all  beon  done  under  the  contract,  and  pay- 
matters  of  controversy  that  may  arise  con-  ment  for  it  might  be  recovered  in  as.<nirap- 
nected  with  the  contract,  to  an  engineer  sit.  O'Reillys.  Kerns,  52  Penn.  St.  214. 
of  one  of  the  parties,  would  be  binding,  is  "  Wilson  r.  York  &  Maryland  R.  R. 
doubted  in  New  Hampshire.  Smith  o.  Co.,  11  6.  &  J.  (Md.)  5S. 
Boston,  Concord,  k  Montreal  R.  R.  Co.,  '  Devlin  v.  Second  Avenue  R.  R.  Co., 
36  N.  H.  458.  The  contract  provided  44  Barb.  (N.  Y.)  81. 
that  alterations  directed  by  the  engineer  *  Smith  v.  Boston,  Couconl,  &  Mon- 
should  *'be  made  as  directed."  Such  al-  treal  R.  R.  Co.,  36  N.  H.  458. 
terations  are  within  the  jurisdiction  of  the  *  Eidwell  v.  Baltimore  &  Ohio  B.  R. 
engineer.      Alterations  directed  did  not  Co.,  11  Gmtt  (Va.)  676. 
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The  parties  are  not  bound  by  the  fraudulent  estimates  of  an  engi- 
neer.^ Under  a  contract  by  which  all  measurements  are  to  be  made, 
and  the  amount  of  labor  determined,  by  the  company's  engineer, 
whose  decision  is  final,  the  contractor  is  entitled  to  notice  and  the 
opportunity  to  be  present;  he  is  not  concluded  by  measurements 
made  ex  parte?  A  court  of  chancery  has  power  to  correct  the 
mistakes  of  the  engineer,  and  in  construing  the  contract  the  court 
will  use  the  terms  employed  by  the  parties  according  to  their  popu- 
lar signification,  if  to  apply  them  according  to  technical  or  scientific 
rules  would  defeat  the  manifest  intention  of  the  parties  *  A  con- 
tract providing  that  the  engineer  of  the  railway  company  should  be 
arbiter  of  all  disputes  under  the  contract  will  be  disregarded  in 
equity,  when  it  appears  that  the  engineer  is  a  stockholder  in  the 
company,  which  fact  was  unknown  to  the  plaintiflF  when  the  contract 
was  made ;  and  the  award  of  such  engineer  will  be  set  aside.* 

Sec.  278.  Abandomnent  of  Contract :  new  Agreement.  —  Where 
a  contract  has  been  partly  performed  and  has  been  abandoned  by 
mutual  consent,  the  plaintiff  may  recover  for  what  has  been  already 
done  under  the  special  contract.^  Where,  during  the  progress  of  the 
work,  a  new  agreement  was  made,  releasing  the  contractor  from 
finishing  his  contract,  and  stipulating  for  what  matters  compensa- 
tion should  be  made,  but  not  providing  for  any  damages  for  the 
suspension  of  work  during  the  existence  of  the  original  contract,  it 
was  not  error,  after  affirming  the  point  of  the  defendants,  that  no 
such  damages  could  be  claimed,  to  add  that  the  question  was  not 
material,  because  of  the  supplemental  agreement,  which  provided  for 

1  Baltimore  &  Ohio  R  R.  Co.  v.  Polly,  being  ascertained  by  calculation  merely, 

14  Gratt.  (Va.)  447 ;  Same  v,  Laffertys,  or  by  reference  to  ordinary  market  rates, 
ib.  478.  *  Mansfield  &  Sandusky  R.  R.  Co.  v. 

«  McMahon  v.  New  York  &  Erie  R.  R.  Veeder  &  Co. ,  17  Ohio,  385. 
Co.,  20  N.  Y.  463.  In  this  case  it  was  held         «  Milnor  v.  Georgia  R.  R.  Co.,  4  Ga. 

that  a  final  estimate  made  by  the  engineer  385. 

beinga  condition  precedent  to  {>ayment,  and         ^Baltimore    k    Ohio    R.   R.    Co.    v, 

his  employer  having  refused  to  have  a  meas-  Lafierty,   2  W.  Va.  104.      In  an  action 

urement  made,  or  those  already  made  re-  to    recover    for    services    in    building   a 

ceived  by  him,  the  contractor  is  not  bound  railrotid,  entries  in  the  contractor's  books 

to  call  upon  the  engineer  to  make  such  esti-  of  prices  paid  to  his  workmen  are  not  evi- 

mate,  bat  may  recover  upon  other  evidence  dence  against  him  of  the  prices  he  was  to 

of  the  amount  of  work.     And  the  defend-  receive.     If  the  question  was  as  to  the 

ant  having  neglected  to  cause  its  engineer  reasonable  value  of  his  services,  they  are 

to  make  a  final  measurement  and  estimate  admissible,  because  tending  to  show  the 

of  the  work,  when  requested  by  the  con-  worth  of  one  item  of  his  claim,  that  is,  of 

tractor,  interest  was  held  to  be  allowable  the  muscular  power  employed.     Currier  v. 

from  the  time  of  such  default,  though  the  Boston  &  Maine  R.  R.   Co.,  31  N.  H. 

amount  was  not  liquidated  nor  capable  of  209. 


1000  CON8TBUCTION  OF  BAILBOADS.  [CHAP.  XV. 

no  such  compensation.  Though  the  plaintiff  has  been  dismissed, 
and  the  work  taken  off  his  hands,  the  company  is  not  released  from 
paying  for  the  work  already  done,  as  stipulated  in  the  supplemental 
agreement,  what  it  was  fairly  worth ;  nor  can  ttiis  claim  be  restiicted 
to  what  is  coming  to  him  under  the  final  estimates  of  the  engineer ; 
nor  after  the  agreement  to  pay,  cau  the  company  set  off  the  expense 
aud  loss  incurred  in  completing  the  unfinished  work.* 

Sec.  279.  Extra  "Work.  —  Where,  under  a  contract  to  build  a 
railway  at  a  ceilain  price  per  mile,  nothing  is  said  about  side  tracks 
and  turn-outs,  and  the  contractor  has  received  monthly  payments  on 
monthly  estimates,  and  has  made  no  claim  to  payment  for  such  side 
tracks,  etc.,  such  fact  is  a  practical  construction  of  the  contract 
against  the  right  of  the  contractors  to  claim  pay  for  such  work.^ 
B.  contracted  with  defendant  to  build  its  road,  and  plaintiff  sub- 
contracted, in  writing,  with  B.  to  build  particular  portions  of  it. 
By  both  contracts,  the  work  was  to  be  done  to  the  satisfaction  and  ac- 
ceptance of  the  company's  engineer,  and  no  claim  was  to  be  allowed 
for  extra  work,  unless  it  was  performed  under  written  contract-^, 
or  orders  signed  by  the  engineer.  The  plaintiffs,  in  the  execution 
of  their  contract  with  B.,  made  an  excavation  for  a  bridge,  agreeably 
to  the  directions  of  the  engineer,  and  had  left  it  as  finished ;  the 
engineer  found  it  necessary  to  have  the  excavation  enlarged,  and 
ordered  it  done.  The  plaintiffs  made  the  enlargement,  but  no  con- 
tract was  made  between  them  and  the  defendant  with  reference  to  it 
It  was  held  that  there  was  no  ground  for  implying  or  presuming  a 
contract,  and  that  the  plaintiffs  could  not  recover  of  the  defendant 
therefor,  as  the  engineer  had  not  ordered  it  in  writing  ;^  and  that  the 
fact  that  the  company  had  paid  similar  claims  to  others  would  not 
affect  its  liability,  unless  such  fact  was  known  to  plaintiffs,  and  in- 
fluenced them  to  perform  the  work.  The  rule  is  not  varied  by  the 
fact  that,  previous  to  doing  the  extra  work,  the  contractors  were 
assured  by  the  local  or  assistant  engineer,  who  communicated  the 
order  from  his  chief,  that  they  should  receive  extra  compensation 

1  Mcmpliis,    Clarksville,  &  Louisville  a  contract  for  building  an  embankment 

R.  R.  Co.  V.  Wilcox,  48  Penn.  St.  161.  was  silent  as  to  where  the  contractor  was 

«  Barker  v,  Troy  &  Rutland  R.  R.  Co.,  to  get  the  earth,  and  the  parties  theni- 

27  Vt.  766.     Where  a  contract  is  silent  as  selves  gave  a  constniction  of  it,  they  will 

to  th«  time  of  payment,  and  the  parties  be  bound  by  it.     Chicago  &  Great  Eastern 

Imve  put  ft  construi^tion  upon  it  by  their  R.  R.  Co.  v,  Vasbui^h,  45  111.  311. 
m't«,  Nurh  rouHtruction  is  binding  upon  the         •  Vanderwerker  w.  Vt.  Central  R  R. 

pniU.'n.     HcMMly  V.  Rutland  &  Burlington  Co..  27  Vt.  125  ;  Barker  v.  Troy  &  But- 

U.  U.  Co.,  8  Hlutch.  (U.S.  C.C.)26.  Where  land  R.  R.  Co..  27  id.  766. 
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therefor,  —  it  appearing  that  the  assistant  had  no  authority  to  make 
the  promise  for  the  company.^  In  a  Connecticut  case  certain  de- 
tailed estimates  of  the  cost  of  the  work  were  annexed  to  a  contract 
for  the  construction  of  a  railway.  Shortly  before  the  contract  was 
made,  many  persons,  and  among  them  B.,  C,  &  Co.,  were  assembled 
to  make  proposals  to  the  railroad  company  for  the  work.  These 
estimates  were  exhibited  to  them  by  the  engineer  of  the  company, 
who  stated  that  they  were  made  according  to  his  best  judgment,  but 
were  only  approximate  estimates ;  that  they  were  given  them  that 
they  might  have  the  benefit  of  his  judgment,  and  that  they  could  go 
over  the  ground  and  examine  for  themselves.  B.,  C,  &  Co.  went 
over  the  ground,  and  were  experienced  and  competent  to  judge  for 
themselves,  but  did  not  make  a  thorough  examination.  The  contract 
was  made  fairly,  without  fraud  or  mistake,  and  was  an  entire  con- 
tract to  do  the  whole  work  for  the  sum  of  two  hundred  and  ninety 
thousand  doUai-s.  A  portion  of  the  work  proved  to  be  much  more 
expensive  than  was  estimated,  from  a  large  excess  of  rock  excavation 
above  the  quantity  estimated.  It  was  held  that  B.,  C,  &  Co.  under- 
standingly  took  the  risk  of  the  work,  and  were  not  entitled  to  any 
allowance  beyond  the  contract  price.  By  the  terms  of  a  contract, 
certain  depot  buildings  were  to  be  erected  by  the  contractors  "  after 
such  plans  and  of  such  dimensions  as  might  be  adopted  by  the 
engineer."  The  engineer  required  certain  of  them  to  be  built  of 
somewhat  larger  dimensions  than  he  had  stated  at  the  time  of  the 
signing  of  the  contract  that  he  should  require,  and  the  expense  of 
their  erection  was  thereby  increased  above  the  sum  named  in  the 
estimates.  It  was  held  that  the  contractors  were  not  entitled  to 
an  allowance  beyond  the  contract  price  for  the  increased  expense.' 
Where  a  contract  for  the  excavation  and  preparation  of  a  road-bed 
provided  that  the  contractor  should  be  paid  a  certain  price  per  yard 
for  every  cubic  yard  of  earth,  and  extra  compensation  for  rock 
excavations,  it  was  held  that  he  was  not  entitled  to  extra  compensa- 
tion for  excavating  hardpan.  Where  extra  compensation  is  claimed 
in  a  qicantum  meruit,  where  there  is  a  written  contract,  the  party 
claiming  it  must  show  that  the  work  was  more  than  was  required 
under  the  contract;*  and  a  promise  by  the  president  of  the  com- 
pany, conceding  the  company  to  be  bound  by  it,  to  compensate  a 

'  Vanderwerker  v.  Vt.  Central  R  R.         •  Nesbitt  v.  Louisville,  Cincinnati,  & 
Co.,  id.  125.  Charleston  R.  R.  Co.,  2  Spean  (S.  C. )« 

<  Cannon  v.  Wildnum,  28  Conn.  472.      697. 
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contractor  for  excavating  hardpan,  is  not  binding  as  a  legal  con- 
tract, where  the  contractor  is  bound  by  his  written  contract  to  exca- 
vate that  substance.^  In  another  case  the  plaintiff  having  con- 
tracted to  procure  the  right  of  way,  and  build  the  defendant's  road 
at  an  agreed  price  per  mile,  and  not  having  paid  the  land-owner's 
(!ainages  in  all  cases,  it  was  held  that  the  defendant,  being  liable 
directly  to  the  land-owners,  might  retain  the  amount  of  that  liabil- 
ity from  the  sum  which  by  the  contract  would  be  due  to  the  plain- 
tiff.^ So  where  it  was  stipulated,  in  a  contract  for  building  a  railroad, 
that  if  the  aggregate  amount  of  all  material  encountered  in  con- 
structing it  was  increased  by  the  definite  location  over  the  prelimi- 
nary estimate,  an  allowance  should  be  made,  it  was  held  that  an 
averment  that  the  amount  of  material  encountered  was  increased, 
etc.,  was  in  effect  the  same  as  the  amount  of  all  material,  and  that 
the  stipulation  did  not  apply  to  an  increase  of  the  aggregate  of  each 
kind  of  material,  but  that  the  aggregate  of  all  kinds  must  be  in- 
creased ;  and  where  the  company  agrees  to  furnish  the  materials, 
there  is  an  implied  contract  that  the  materials  shall  be  seasonably 
furnished.* 

Sec.  280.  Bntire  Contraot  —  If  a  contractor  agrees  with  a  rail- 
road company  to  grade  a  section  of  its  road,  and  do  all  work  neces- 
sary to  make  the  road  ready  for  the  cross-ties  and  iron,  and  to  receive 
a  fixed  sum  for  the  work,  to  be  paid  from  time  to  time  as  the  work 
progresses,  at  the  prices  fixed  and  estimates  of  work  done  made  by 
an  engineer,  —  the  contract  is  entire,  and  the  provision  for  payments 
from  time  to  time  as  the  work  progresses  does  not  make  it  sever- 
able ;  *  and  even  where  the  by-laws  of  the  defendant  provided  that 
interest  should  be  allowed  on  all  instalments  for  work  until  the  road 


^  Where  a  builder  undertakes  to  con-  contracted  to  biiild  certain  abutments,  and 

struct  a   building  according  to   a  plan,  the  contract  specified  that  a  certain  kind 

which  is  afterward  changed  by  agreement  of  stone  might  he  used.     The  stone  agreed 

of  the  parties,  so  as  to  require  extra  work  upon  was  used,  and  after  tlie  completion 

and  materials,  and  no  agreement  was  made  of  the  work,  a  defect  was  discovered  in  it, 

in  reference  to  the  price  of  extra  work,  it  but  it  did  not  appear  whether  the  defect 

would  be  infeiTed  that  the  price  agreed  in  was  owing  to  the  quality  of  the  stone  or 

the    original    contract    would  govern  in  to  the  badness  of  the  workmanship.     It 

determining  the  compensation.     Chicago  was  held  that  the  plaintiffs  were  entitled 

&  Gt.  Eastern  R.  R.  Co.  v.  Vosburgh,  45  to  recover  the  contract  price,  unless  it  was 

III.  311.  shown  that  the  defect  was  in  the  work- 

*  Barker  v.  Troy  &  Rutland  R.  R,  Co.,  manship.     Vanderwerker  v.  Vt   Central 

27  Vt.  766.  E.  R.  Co.,  27  Vt.  180. 

>  Smith  V.  Boston,  Concord,  &  Mon-         *  Cox  v.  Western  Pacific  B.  R  Co.,  44 

treal  B.  R.  Co.,  36  N.  H.  458.     Plaintiifs  Cal.  18. 
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was  completed  and  in  running  order,  it  was  held  that  the  defendant 
coald  not  recover  of  the  plaintiJBs^  who  had  contracted  to  construct 
and  complete  the  road  by  a  specified  time,  the  interest  which  accrued 
upon  the  instalments  between  that  time  and  the  time  when  the  road 
was  actually  completed.^ 

Sec  281.  Modifioatioii  of  Contract.  —  A  written  contract  under 
seal  may  be  so  changed  and  modified  by  the  parties  as  to  reduce  the 
whole  to  parol.  Thus,  a  written  contract  for  the  grading  and  ma- 
sonry of  a  raib*oad  between  designated  termini  is  not  so  altered  and 
modified  by  a  change  of  route  between  such  termini,  as  to  enable 
the  contractors  to  recover  for  the  work  done,  upon  a  qtiantum  meruit, 
irrespective  of  the  prices  designated  in  the  agreement.  But  where 
payments  were  made  in  suoh  a  case  upon  monthly  estimates,  upon 
the  prices  specified  in  the  contract,  and  were  receipted  for  as  under 
the  contract,  the  parties  were  held  to  have  waived  the  consequences 
of  a  previous  change.  So  where  there  have  been  considerable  changes 
and  modifications,  without  any  intention  to  abandon  or  rescind  the 
written  agreement,  assumpsit  may  be  sustained  for  the  work  per- 
formed, making  the  sealed  agreement  the  basis  of  compensation.^ 
Where  A.  entered  into  a  contract  with  the  defendants  to  do  certain 
work  in  excavating  for  a  railway,  and  after  commencing  work,  unex- 
pectedly encountered  very  difficult  material,  and  gave  notice  to  the 
defendants  that  he  could  not  do  the  work  under  the  contract,  and 
quit  work,  and  afterwards  .the  defendants  agreed  to  pay  him  a  rea- 
sonable compensation  for  his  labor,  —  it  was  held  that  defendants 
were  liable  under  the  new  contract.'  Where  the  contract  provides 
that  upon  receiving  the  full  amount  of  the  final  estimate,  made  out 
agreeably  to  the  terms  of  the  contract,  the  contractor  shall  give  a 
release  under  seal  from  all  claims  or  demands  growing  out  of  such 
contract,  the  giving  of  such  a  release  is  a  condition  precedent  to  a  re- 
covery, if  the  final  estimate  is  not  fraudulent* 

Sec.  282.  Payments  in  Stook.  —  When  a  contract  is  entered  into 
for  work  at  a  certain  price,  with  a  stipulation  that  the  same  is  to  be 
paid  for  in  specific  articles  at  a  certain  rate  or  price,  the  debtor  has 
an  election  to  deliver  the  articles,  or  pay  the  specified  amount  of 
money,  if  such  right  of  election  is  expressed  or  fairly  to  be  implied. 

1  Barker  v.  Troy  k  Rutland  R.  R.  Co.,  *  Hart  v.  Lanman,  29  Barb.  (N.Y.)  410. 

97  Yt.  766.  *  Baltimore  &  Ohio  R.  R.  Co.  v.  Laf- 

s  McGrann  v    North  Lebanon  R.  R.  fertys,  U  Gratt  (Va.)  478,  1858 ;  Balti- 

Co.,  29  Penn.  St.  82.  more,  ftc.  R.  R.  Co.  v,  Polly,  id.  447. 
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If  such  election  is  not  expressed,  and  the  subject  matter  of  the 
contract  or  res  gestm  indicate  that  no  such  right  of  election  was  con- 
templated by  the  parties,  then  the  general  rules  of  law  relating  to 
executory  sales  are  applicable,  and  the  contract  is  a  single  and 
imperative  promise  to  deliver  the  specific  articles.^  Thus,  a  railroad 
contractor  agreed  with  the  company  to  construct  and  equip  its  entire 
road  for  one  million  dollars,  of  which  two  hundred  and  fifty  thou- 
sand dollars  was  to  be  paid  in  cash  and  cash  assets,  and  the  balance 
in  the  bonds  and  stock  of  the  company,  the  price  named  being  moi-e 
than  twice  the  cash  value  of  the  work  The  contract  provided  that 
payments  should  be  made  on  monthly  estimates,  and  in  such  of  the 
said  descriptions  of  payment  as  the  contractor  deemed  would  best 
subserve  his  purpose  in  doing  the  work ;  but  the  contract  fixed  no 
time  for  the  completion  of  the  work.  It  also  provided  that  both  the 
parties  should  aid  in  converting  said  assets,  bonds,  and  stock  into 
means  for  carrying  on  the  work,  and  that  the  contractor  need  not 
carry  it  on  faster  than  such  means  would  serve.  The  contractor 
performed  work  under  the  contract  to  the  nominal  amount  of  one 
hundred  and  seventeen  thousand  dollars,  which,  at  his  request,  was 
mostly  paid  him  in  the  cash  assets,  and  then,  the  charter  of  the  com- 
pany having  expired  by  its  own  limitation,  the  work  was  suspended 
by  mutual  consent,  and  the  road  abandoned,  its  bonds  and  stock  thus 
becoming  worthless.  It  was  held  that  the  contractor  was  bound 
to  account  to  the  company  for  all  actual  profits  realized  from  the 
work.2 

1  Cleveland  &  Pitteburgh  R.  R.  Co.  v,  reserved  by  the  company  to  pay  either  in 

Kelley,  5  Ohio  St.  180.  their  stock,  or  in  money,  but  that  it  is  an 

*  Four  Mile  Valley  R.  R.  Co.  v.  Bailey,  absolute  undertaking  to  deliver  so  much 

18  Ohio  St.  208.     If  the  contractor  per-  stock  as  shall,  at  its  {)ar  v^alue,  be  equal 

forms  extra  work,  he  is  entitled  to  recover  for  to  one-fourth  the  amount  due  the  contrac- 

that,  in  money,  upon  an  implied  promise,  tor.     It  does  not  readily  occur  to  us  liow 

notwithstanding  by  his  contract  he  was  to  this  relieves  the  question  from  the  appar- 

accept  part  of  his  pay  in  stock  for  all  work  ent  violation  of  princi])le,  in  allowing  the 

done  under  the  contract.     In  the  case  of  company  to  refuse  to  give  certificates  of 

Cleveland,   &c.   R.  R.  Co.    v,  Kelley,   6  their  own  stock  which  they  have  contracted 

Ohio  St.  180,  it  is  held  that  where  one-  to  do,  and  at  the  same  time  pay  less  than 

fourth  of  the  amount  due  the  contractors  its  par  value.     It  is,  in  ordinary  cases, 

is  to  be  taken  in  the  stock  of  the  company,  equitable,   no  doubt,   and  always  where 

and  the  company  refuses  to  deliver  the  the  refusal  is  upon  the  ground  that  noth- 

stock  on  request,  they  are  only  liable  for  ing  is  due  the  contractor.    The  point  of 

the  market  value  of  the  stock  at  the  time  the  decision  is  thus  summed  up  by  Swan, 

it  should  have  been  delivered.    The  court  J.     '*  For  these  reasons  we    are  of  the 

profess  to  base  their  opinion  upon  the  opinion  that  no  such  election  was  contem- 

ground  that  in  contracts  of  this  character  plated  by  either  of  the  parties  when  the 

there  is  not  understood  to  be  any  election  contract  was  entered  into  ;  that  the  law 
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In  a  Vermont  case  the  plaintifiFs,  for  constructing  a  railway,  were  to 
receive  in  payment  a  certain  portion  of  the  defendant's  stock.  Upon 
finishing  the  work,  they  demanded  their  pay,  but  the  defendant  dis- 
puted the  performance  of  the  contract,  and  refused  to  deliver  the 

stock.     At  that  time,  the  market  price  of  the  stock  was  33  per  cent 

relating  to  trade  notes  and  contracts  of  a  v.  Rut.  &  Bur.  R.  R.  Co.,  24  Vt.  660. 
like  kind,  has  no  application  to  the  agree-  And  where  a  company,  in  settlement  with 
meut  between  these  parties ;  that  it  was  a  contractor,  agreed  to  pay  him  a  certain 
an  exchange  of  work  for  stock,  in  which  amount  in  stock,  or  the  bonds  of  the  corn- 
monetary  terms  were  necessarily  used,  not  pany,  at  his  election,  the  company  retain- 
for  the  purpose  of  expressing  real  values,  ing  the  same  as  security  for  certain  liabil- 
btit  as  the  only  mode  of  expressing  quan-  ities  on  account  of  the  contractor,  and 
tities  and  proportions  ;  that  the  fourth  to  gave  the  contractor  a  certificate  of  such 
l)e  taken  in  stock  was  not  a  money  in-  stock,  with  an  agreement  indorsed  to  ex- 
debtedness,  but  a  stock  indebtedness  ;  change  it  for  bonds  at  his  election,  and 
and,  consequently,  that  the  company  the  certificates  were  then  returned  to  them 
could  derive  no  benefit  from  the  increased  as  their  indemnity,  —  it  was  held  that  the 
valiie  of  the  stock,  and  could  suffer  no  loss  company  were  bound  to  deliver  the  bonds, 
by  its  depreciation  ;  the  damages  which  notwithstanding  the  treasurer  had  entered 
the  contractors  suffered  from  the  non-de-  the  shares  in  the  books  of  the  company  as 
livery  of  the  stock  being  its  market  value."  the  property  of  the  contractor,  and  they 
See  also  Boody  v.  Rut.  k  Bur.  R.  R.  Co. ,  had  in  consequence  been  sold  upon  execu- 
24  Vt.  660.  In  this  case  it  was  held  that  tion  against  him.  Jones  v.  Portsmouth, 
the  defendants  having  given  their  creditors  &c.  R.  R.  Co.,  82  N.  H.  544.  A  contrac- 
a  mortgage  u[K)n  their  road,  after  the  con-  tor  who  agrees  to  take  a  portion  of  his  pay 
tract  with  the  plaintiff,  did  not  excuse  in  the  bonds  of  the  company,  has  no  such 
him  from  accepting  the  stipulated  propor-  interest  in  any  question,  in  regard  to  their 
tion  of  the  payments  in  stock.  Nor  can  validity,  as  will  prevent  a  court  of  equity 
the  contractors,  in  such  case,  refUse  to  re-  from  enjoining  those  of  a  county  which 
eeive  the  stock  because  the  legislature,  in  had  been  delivered  to  the  company  with- 
the  mean  time,  altered  the  charter  of  the  out  a  proper  compliance  with  the  condi- 
company,  by  which  the  capital  stock  and  tions  of  the  statute  under  which  the  sub- 
debt  of  the  company  were  increased  ;  nor  scription  was  made,  the  contractor  having 
because  the  company  voted  not  to  pay  had  knowledge  of  the  facts  from  the  first, 
interest  on  the  stock,  it  not  appearing  that  Mercer  County  v.  Pittsburgh,  &c.  R.  R. 
the  value  of  the  stock  had  been  affected  by  Co.,  27  Penn.  St.  889.  But  where  it 
either.  Moore  v.  Hudson  River  R.  R.  appeared  that  the  company  were  accus- 
Co.,  12  Barb.  (N.  Y.)  156.  Where  no  tomed  to  make  monthly  payments  to  their 
time  of  payment  is  specified  in  terms  in  contractors,  upon  the  estimates  of  the 
the  written  contract  between  the  parties  engineer,  at  the  end  of  each  month,  and 
for  the  construction  of  a  portion  of  a  rail-  that  they  had  so  dealt  with  the  plaintiff, 
way,  it  was  held  that  looking  to  the  con-  it  was  held  that  this  must  be  considered 
tract  alone  the  contractor  could  not  call  the  rule  of  payment  under  the  contract, 
for  payment  either  of  the  cash  or  stock  established  by  mutual  consent  and  binding 
portion  of  the  contract,  until  a  complete  upon  the  parties.  Merrill  v,  Ithaca,  &c. 
performance  of  the  contract  on  his  part.  R.  R.  Co.,  16  Wend.  (N.  Y.)  586.  A 
Or,  npon  the  most  favorable  construction,  contract  to  build  ''ripmp"  wall  for  fifty 
until  some  distinct  portion  of  the  work,  cents  a  cubic  yard,  in  the  absence  of  proof 
for  which  the  contract  fixed  a  specific  of  any  general  usage  or  uniform  custom 
price,  was  accomplished.  In  regard  to  the  which  could  control  the  mode  of  measure- 
stock  portion  of  the  payments,  a  special  ment,  was  held  to  imply  payment  by  the 
demand  was  necessary  before  the  contrac-  cubic  yard  after  the  wall  was  constructed, 
tor  could  maintain  an  action  for  it.  Boody  Wood  v.  Vt.  Central  R.  R.  Co.,  24  Vt.  608. 
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of  its  par  value.  It  being  determined  that  the  plaintiffs  were  enti- 
tled to  recover  a  sum  less  than  the  whole  stipulated  price,  not  upon 
a  strict  and  literal  performance  of  their  contract,  but  on  equitable 
grounds,  it  was  held  that,  upon  similar  grounds^  the  amount  of 
their  recovery  upon  that  portion  of  their  contract  payable  in  stock 
should  be  limited  to  the  market  value  of  the  stock  at  the  time  of 
their  demand.^  A  provision  that  the  contractor  should  subscribe  for 
and  take  an  amount  of  the  capital  stock  of  the  railroad  corporation 
equal  to  one-fourth  of  the  amount  received  for  work  under  the  con- 
tract is  construed  as  an  independent  covenant,  and  as  not  requiring 
the  contractor  to  receive  payment  in  stock.^  Where  a  contract  pro- 
vided that  a  railway  contractor  should  be  paid  for  his  work  in 
monthly  instalments,  twenty-five  per  cent  being  payable  in  stock, 
and  he  was,  by  the  wrongful  act  of  the  railway  company,  prevented 
from  completing  his  work,  it  was  held  that  the  contract  for  stock 
was  executory,  and  that  the  contractor  was  entitled  to  its  value,  he 
having  no  title  to  the  stock.^  Where  it  was  stipulated  that  pay- 
ment should  be  made  for  building  a  railroad,  partly  in  money  and 
partly  in  stock,  the  payment  for  extra  work  may  be  recovered  in 
money.* 

Sec.  283.  Suboontraoton. — Where  a  person  contracts  with  a 
railroad  company  to  grade  and  construct  a  division  of  the  road,  the 
company  to  retain  a  certain  percentage  as  a  security  for  the  com- 
pletion of  the  entire  work,  and  the  contractor  sublets  a  portion  of 
the  division  to  another,  and  it  is  agreed  between  them  that  the  con- 
tractor shall  retain  a  certain  percentage  as  a  security  for  the  com- 
pletion of  the  subcontract,  and  the  subcontractor  completes  his 
portion,  and  it  is  received,  —  he  may  recover  the  sum  agreed  upon, 
including  the  percentage  of  the  contractor,  although  the  latter  may 
have  failed  to  entitle  himself  to  his  percentage  as  against  the  rail- 
road company.^  But  a  subcontractor  cannot  pass  by  his  immediate 
employer,  and  sue  the  principal  or  proprietor  of  the  work.*  Wliere 
a  complaint  charged  that  a  railroad  company  promised  to  pay  for 
goods  which  should  be  furnished  to  a  subconti*actor,  an  answer  that 
the  railroad  company  was  not  indebted  to  the  subcontractor  was 

1  Barker  v.  Troy  k  Ratland  R.  R.  (>>••         ^  Smith  v»  Boston,  Concord,  ft  Hon- 

a?  Vt.  766  treal  R.  R.  Co.,  S6  N.  H.  468. 

>  McMahon  v.  New  York  ft  Erie  R.  R.         «  Blair  v.  Corby,  29  Mo.  480. 
Ck>.,  80  N.  Y.  468.  *  Lake  Brie,  Waliaah,  k  St.  Louis  R.  R. 

s  Myers  v.  New  York  ft  Cumberland  Co.  v,  Eckler,  18  Ind.  67. 
R.  B.  Co.p  8  Ourt,  (U.  a  C.  C.)  38. 
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held  no  defence  on  demurrer.^  A  railroad  company  is  not  liable  to 
one  employed  by  a  subcontractor  for  work  done  in  the  construction 
of  its  road.* 

The  company  is  not  liable  for  the  negligence  of  subcontractors  in 
building  its  road.  Thus,  the  defendant  contracted  with  F.  &  Co.,  for 
grading  its  railway.  With  the  consent  of  the  company,  F.  &  Co. 
sublet  the  contract  for  excavating  rock  to  S.  Before  the  contract 
was  made  with  F.  &  Co.,  it  was  understood  that  the  blasting  was  to 
be  done  with  nitroglycerine ;  and  a  magazine  for  storing  the  nitro- 
glycerine was  erected  on  the  land  of  the  company  under  the  direc- 
tion of  its  engineer.  S.,  without  the  knowledge  or  consent  of  the 
railway  company,  stored  also  the  nitroglycerine  of  a  third  party  in 
the  magazine,  where  it  was  kept  for  sale.  One  of  S.'s  employes,  in 
taking  out  some  of  the  nitroglycerine,  belonging  to  the  third  person, 
negligently  caused  it  to  explode,  whereby  one  C.  was  killed.  It 
was  held  that  the  railway  company  was  not  liable  for  the  injury,  it 
not  being  at  fault.^ 

In  a  Vermont  case,  the  defendant  contracted  with  P.  &  E.  to  con- 
struct certain  sections  of  its  railway ;  and  they  sub-contracted  with 
C.  to  erect  certain  abutments  thereon.  A  servant  of  C,  in  drawing 
stone  for  such  abutments,  left  one  in  the  highway,  by  reason  of 
which  one  P.  was  injured,  and  recovered  of  the  plaintiff  for  the 
damage  sustained  by  him.  In  an  action  by  the  town  to  recover  of 
the  defendant  the  damages  to  which  the  plaintiff  was  subjected,  it 
was  held  that  the  defendant  had  no  control  over  the  servant  of  C, 
and  that  no  privity  existed  between  them  and  that  therefore  the 
defendant  was  not  liable.^  But  where  the  injury  arises  from  an  act 
which  must  have  been  contemplated,  the  company  is  liable.  Thus, 
a  railroad  corporation  made  a  contract  with  certain  persons  that  the 
latter  shoidd  build  a  certain  portion  of  the  railroad.  While  the  con- 
tractors were  at  work  upon  the  road,  in  pursuance  of  the  contract, 
some  rocks  were  blasted  and  a  stone  was  thrown  upon  the  plaintiff, 
causing  him  serious  injury.  It  was  held  that  the  plaintiff  might 
maintain  an  action  against  the  corporation  to  recover  damages  for 
the  injury  be  had  sustained.^ 

I  Chicago,    Cincinnati,     &   LoaiByille         '  Cnff  v.  Newark  &  New  York  R.  R. 
K.  R.  Co.  V.  West,  87  Ind.  211.  Co.,  86  N.  J.  L.  17. 

s  Indianapolis,     kc,    R.    R.    Co.    v.         «  Pawlet  v.  Rutland,  &c.  R,  R.  Co.,  28 
O'Reily,  88  Ind.  140 ;  Harks  v,  Indian-    Vt.  297. 

ftpdia,  Ac.  R.  R.  Co.,  88  id.  440.  «  Stone  v.  Cbeahire  R.  R.  Co.,  19  N.  H. 

427. 
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Sec.  284.  Liability  of  Company  for  acts  of  Contractors  and  their 
Servants.  —  Where  work  is  let  out  to  be  performed  by  a  person  upon 
his  own  responsibility,  and  who  is  not  subject  to  the  control  of  the 
person  with  whom  the  contract  is  made,  as  to  the  manner  in  which 
the  work  shall  be  performed,  the  employer  is  not  responsible  for 
injuries  inflicted  by  such  contractor  in  performing  the  work,^  unless 

1  Carter  v,  Berlin  Mills  Co.,  58  N.  H.  age.   Milligan  v.  Wedge,  12  Ad.  &  E.  787. 
52  ;  Wright  v.  Holbrook,  52  N.  H.  120 ;  And  it  is  immaterial  that  the  defendant 
Forsyth    v.    Hooper,   11    Allen    (Mass.),  lends  some  of  his  own  men  to  the  contrac- 
419  ;  Brackett  v,  Lubke,  4  id.  138  ;  Hil-  tor,  if  they  are  acting  substantially  as  the 
Hard  v,  Richardson,  3  Gray  (Mass. ),  349  ;  contractor's  servants  at  the  time  of  the 
Linton  v.   Smith,  8  id-   147  ;  Jjowell  v.  injury.    MuiTay  ».  Currie,  L.  R.  6  C.  P. 
Boston,  &c.  R.  R.  Co.,  23  Pick.  (Mass.)  24.     But  where  the  defendautSy  who  were 
24  ;  Vt.  Central  R.  R.  Co.,  v.  Baxter,  22  occupiers  of  a  bonded  warehouse  in  Liver- 
Vt.  866  ;  Blake  v,  Ferris,  5  N.  Y.  48 ;  pool,   employed  a  master-jwrter  for  the 
Barrett  v.   Singer  Mfg.  Co.,  1   Sweeney  purpose  of  removing  some  barrels  of  flour 
(N.  Y.),  545  ;  Young  v.  R.  R.  Co.,  80  from  their  warehouse  and  lowering  them 
Barb.    (N.  Y. )  229  ;  Pack  v.   Mayor,  8  into  a  cart,   and  the  master-porter  used 
N.    Y.    222  ;  Storrs  v.  Utica,  17  N.  Y.  his  own  tackle,  and  brought  and  paid  his 
104  ;   Gaurdier  v.  Carmack,  2  E.  D.  S.  own  men,  and,  through  the  negligence  of 
(N.  Y.  C.  P.)  254  ;  Slater  v,  Mersereau,  the  men  or  the  insufficiency  of  the  tackle, 
64  N.  Y.  138  ;  Vanderpool  v.  Hussan,  28  one  of  the  barrels  slipped  from  the  tackle 
Barb.  (N.  Y.)  196;  Norton  v,   Wiswall,  whilst  it  was  being  lowered  into  the  cart, 
26  id.  618  ;  West  v.  St.  Louis,  &c.  R.  R.  and  fell  upon  the  plaintiff  and  injured 
Co.,  63  111.  545  ;  Camp  v.  Church  War-  him,  it  was  held  that  the  defendants  were 
dens,  7  La.  An.  321  ;  Cunningham  v.  In-  resjionsible  for  the  injury.     Randleson  «. 
temational  R.  R.  Co.,  51  Tex.  508  ;  Faton  Murray,  8  Ad.  &  E.  109.    Here  the  work, 
V.  European,  &c.  R.  R.  Co.,  59  Me.  520  ;  it  has  been  observed,  was  in  effect  done 
Kansas  Central  R.  R.  Co.  v.  FitzsimmOns,  by  the  defendants  themselves  at  their  own 
IS  Kan.   34  ;   Painter  v.  Pittsburgh,   46  warehouse,  the  workmen,  though  engaged 
Peun.  St.  218;  Caiman  v.  Steuben ville,  by  the  master-porter,   being  under   the 
&c.    R.  R.  Co.,  4  Ohio  St.  899  ;  Morgan  control  of  the  defendants,  and  acting  sub- 
V.   Bowman,   22  Mo.  538  ;   Barry  v.   St.  stnntially  as  their  servants,  —  Denuak, 
L')uis,  17  id.  121  ;  Hilliardv.  Richardson,  C.  J.,  in  Milligan  v.  Wedge,  12  Ad.  &  £. 
3  Gray  (Mass.),  349  ;  Hbnt  v.  Penn.  R.  R.  741,  — and  it  is  upon  this  ground  alone, 
Co.,  51  Penn.  St.  475  ;  Schularv.  Hudson  it  seems,  that  the  above  case  can  be  sup- 
River  R.  R.  Co.,  38  Barb.  (N.  Y.)  653;  ported.      Murphy  v,  Caralli,  84  Law  J. 
Burke  v.   Norwich,  &c.   R.   B.   Co.,  84  £xch.   14.     After  the  contract  has  been 
Conn.    474  ;  Murray  v.   Currie,  L.  R.   6  properly  completed,  and  the  works  handed 
C.  P.  24 ;  Murphy  v.  Caralli,  3  H.  &  C.  over  to  the  commissioners  or  persons  who 
4*26 ;  "Weynant  v.  New  York,  &c.  R.  R.  have  employed  the  conti'actor,  the  liabil- 
Co.,   8  Duer  (N.   Y.),   860;  Hobbit  r.  ity  of  the  contractor  ceases,  and  for  any 
London,  &c.    Ry.   Co.,   4    Exchq.   256  ;  subsequent  injury  caused  by  the  natural 
Wood's  Law  of  Master  and  Servant,  602  n*sult  of  the  work  the  contractor  has  corn- 
ed seq.     Where  a  butcher  employed  a  li-  pleted,   the  commissioners  and  not   the 
censed    drover    to    drive  a  bullock    to  contractor  will  be  responsible ;  as,  where 
market,  and    he   employed  an  inexperi-  the  defendant  under  a  contract  with  the 
enced  boy  to  drive  the  bullock,  and  he  Metropolitan  Board  of  Works  opened  a 
drove  the  beast  into  the  plaintift's  show-  highway  for  the  pur^KMe  of  constructing  a 
room,    where    it   broke   several    marble  sewer  thereunder,  and  after  finishing  the 
chimney-pieces,    it   was   held   that   the  sewer,  properly  filled  in  and  made  good 
butcher  was  not  answerable  for  the  dam-  the  road,  which,  however,  saboequently 
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the  work  is  of  such  a  character  as  must  necessarily  result  in  a  nui- 
sanca^  And  the  fact  that  the  person  for  whom  the  work  is  done, 
himself  or  by  an  agent,  superintends  the  work,  or  directs  as  to  what 
shall  be  done,  provided  he  does  not  retain  control  over  the  method 
and  means  of  its  accomplishment,  does  not  render  the  former  liable. 
Thus,  where  a  person,  in  erecting  a  building  upon  a  public  street, 
lets  out  the  stone  work  to  be  done  by  a  contractor,  under  the  direc- 
tion and  to  the  satisfaction  of  a  superintendent  employed  by  him,  this 
reservation  is  not  such  a  reservation  of  control  over  the  metJwd  and 
instruments  of  accomplishing  the  work  as  renders  him  liable  for  an 
injury  resulting  from  the  negligent  execution  of  the  work  by  the 
contractor.^  Nor  does  the  circumstance  that  the  employer  reserves 
the  right  to  dischai^e  an  incompetent  workman,^  or  to  terminate  the 

subsided,  which  is  the  natand  result  of  would  be  responsible  for  the  orders  given, 

such  opening  the  road  and  loosening  the  but  he  cannot  be  charged  simply  on  the 

materials  of  which  it  is  composed,  and  the  ground  of  his  filling  the  character  of  con- 

plaintifiTs  horse  stumbled  into  one  of  the  tractor.     Overton  v.  Freeman,  11  C.  B. 

holes  so  caused  and  was  injured.    Hyams  878 ;    21    I^aw  J.   C.   P.  52.      Blake  v. 

V.  Webster,  L.  R.  2  Q.  B.  264  ;  4  id.  188  ;  Thirst,  ante.     Where  a  builder  had  con- 

Bartlett  v.   Baker,   84  Law  J.   Exch.  8.  tracted  with  the  committee  of  a  club  to 

Where  work  which  can  lawfully  be  done  make  alterations  and  improvements  in  the 

without  injury  to  others  is  placed  in  the  club-house,  and  prepare  and  fix  the  neces- 

hands  of  a  builder  or  contractor,  who  se-  sary  gas-fittings,  and  the  builder  made  a 

Iccts  his  own  workmen  and  servants  for  sub-contract  with  a  gas-fitter  to  do  this 

the  performance  of  the  work,  and  directs  latter  portion  of  the  work,  and  the  gas- 

the  manner  of  doing  it,  exercising  his  own  fitter's  workmen  allowed  the  gas  to  escape 

judgment  in  the  matter,  and  having  the  and  cause  an  explosion,  the  gas-fitter  and 

immediate  control  over  the  workmen,  such  not  the  builder  was  held  liable  for  the  in- 

contractor,  and  not  the  person  who  cm-  jury.      Rapson  r.   Cubitt,  9  M.  &  W. 

ploys  him,  is  the  person  responsible  for  in-  710. 

juries  to  strangers  from  the  negligent  ^  Clark  v.  Fry,  8  Ohio  St.  858  ;  Car- 
execution  of  the  work.  Steel  v.  S.  £.  Ry.  roan  v.  Steubenville,  &c.  R.  R.  Co.,  4  id. 
Co.,  16  C.  B.  560  ;  Gray  v,  PuUen,  5  B.  899;  Dygertv.  Schenck,  23  Wend.  (N.  Y.) 
&  S.  790,  981.  If  a  person  orders  his  446  ;  Callahan  v,  Burlington,  &c.  R.  R. 
wall  or  his  house  to  be  pulled  do\vn,  he  is  Co.,  23  Iowa,  562  ;  Gilbert  v.  Halpin,  3 
not  rpsponsible  for  the  negligence  of  the  Ir.  Jur.  (n.  8.)  806. 
workmen  employed  by  the  builders  for  the  '  Chambers  v,  Ohio  Life  Ins.  &  Trust 
purpose.  Butler  v.  Hunter,  7  H.  &  N.  Co.,  1  Dis.  (Ohio)  827  ;  Forsyth  v.  Hooper, 
826.  And  if  the  work  is  done  under  the  11  Allen  (Mass.),  419;  Hunt  v.  Penn. 
immediate  control  and  superintendence  of  R.  R.  Co.,  51  Penn.  St.  475.  But  see 
a  sub-contractor,  then  the  latter  is  the  Carman  v.  Steubenville,  &c.  R.  R.  Co., 
party  responsible  for  any  wrong  done  by  4  Ohio  St.  899 ;  Lerandat  v.  Saisse, 
the  worknien  he  employs  in  the  execution  L.  R.  1  C.  P.  152 ;  New  Orleans,  kc, 
of  the  work.  It  must  not  be  understood,  R.  R.  Co.  v.  Hanning,  15  Wall.  (U.  S.) 
however,  that  a  contractor  cannot  become  649  ;  Lake  Superior  Iron  Co.  v,  Erickson, 
liable  for  the  negligence  of  his  sub-con-  89  Mich.  492. 

tractor.     If  the  contractor  personally  in-         '  Hobbitt  r.  London,  &c.  Ry.  Co.,  4 

terferes  and  gives  directions  to  the  latter  Exchq.  254  ;  Cuff  v.  Newark,  &c.  R.  R. 

or  to  the  workmen  employed  by  him  he  Co.,  85  N.  J.  L.  17* 
VOL.  II.  — 19 
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eontract  if  not  satisfactoiily  performed,^  render  the  employer  liable  for 
the  contractor's  acts,  nor  the  circumstance  that  he  is  by  the  contract 
authorized  to  withhold  payments  on  account  of  such  acts.^  If,  how- 
ever, the  employer  reserves  control  or  supervision  over  the  mode  and 
instrumentalities  for  doing  the  work,  —  as,  if  it  is  to  be  doue  accord- 
ing to  the  direction  of  a  person  named,  or  according  to  the  direction 
of  the  employer  himself,^  —  or  if  he,  in  any  manner^  reserv'es  such 
control  over  the  work,  by  himself  or  his  agents,  as  gives  him  au- 
thority to  direct  how  the  work  shall  be  done,  during  its  progress,  so 
that  the  contractor  and  his  workmen  can  be  said  to  stand  in  the 
relation  of  servants  to  him,  he  is  liable  for  their  negligence.*  In  a 
late  case  before  the  Supreme  Court  of  Maine,*  the  defendant  com- 
pany employed  a  contractor  to  construct,  under  the  general  super- 
vision of  the  chief  engineer  of  the  company,  a  portion  of  its  road ; 
and  the  subcontractors  and  their  employes  committed  various  tres- 
passes and  injuries  on  the  lands  of  the  plaintiff.  It  was  held  that 
the  company  not  having  directed  the  acts  complained  of,  nor  having 
any  control  over  the  persons  who  committed  them,  and  the  injuries 
not  being  the  natural  result  of  the  work  contracted  to  be  done,  the 
plaintiff  could  not  recover  of  the  company, — notwithstanding  the 
statute  provided  that  the  company  should  be  liable  "  for  trespasses 
and  injuries  to  lands  and  buildings  adjoining  or  in  the  vicinity 
of  its  road,  committed  by  a  person  in  its  employ  or  occasioned  by 
its  order."  The  statutory  provision  does  not  embrace  the  acts  of 
contractors. 

The  fact  that  the  employer  reserves  the  right  to  change  the  plan 
of  doing  the  work  ®  ;  or  to  discharge  any  of  the  contractor's  men  • ; 
or  stipulates  that  the  work  shall  be  done  to  his  satisfaction,  or  to 
that  of  an  agent  employed  by  him,®  —  does  not  affect  the  questioru 


1  Wray  r.  Evans,  80  Penn.  St.  102 ;  be  regarded  as  good  law  either  in 

Schular  v.  Hudson  Biver  B.  B.  Co.,  38  chusetts    or   elsewhere.      Water   Co.   «• 

Barb.  (N.  Y.)  658.  Ware,  16  WaU.  (U.  S.)  666  ;  SchwMt«  v. 

3  Tibbett  v,  Knox,  &c.  B.  B.  Co.,  62  Gilmore,  45  lU.  455. 
Me.  437.  *  AUen  v.  Hay  ward,  anU  ;  St.  Paol  o. 

*  LoweU  V.  Boston  &  Lowell  B.  B.  Co.,  Seitz,  8  Minn.  297 ;  Cincinnati  «.  Stone,  5 

23  Pick.  (Moss.)  24.     It  is  proper  to  say  Ohio  St.  38;  Pack  v.  Mayor,  8  N.  Y.  222; 

that  the  general  doctrine  of  this  case,  to  Painter  v.  Pittsbnigh,  46  Penn.  St.  213. 
the  extent  that  an  employer  is  eqnaUy  lia-         ^  Eaton  v.  European  k  Northern  B.  B. 

ble  whether  the  acts  were  done  by  a  con-  Co.,  59  Me.  520  ;  8  Am.  Bep.  430. 
tractor  or  his  own   servants,  predicated         *  Pack  v.  Mayor,  anU, 
upon  the  doctrine  of  Bash  v.  Steinman,  1         ^  Beedie  v.  By.  Co.,  aaiUe. 
B.  &  P.  404,  has,  like  the  doctrine  of  the         *  AUen  v.  Willard,  57  Penn.  St  874  ; 

case  upon  which  it  is  predicated,  ceased  to  Kelly  v.  Mayor,  11  N.  Y.  432. 
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A  partial  reservation  of  authority  or  control  in  certain  respects  does 
not  transform  the  contractor  into  a  mere  servant.  If,  in  fact,  the  con- 
tract places  the  contractor  in  an  independent  relation,  and  he  re- 
serves general  control  over  the  work,  as  to  the  manner  and  method 
of  its  execution,  the  fact  that  the  employer  reserves  the  right  to 
prescribe  what  shall  be  done,  but  not  hmo  it  shall  be  done,  or  who 
shall  do  it,  does  not  divest  him  of  the  character  of  a  contractor.^ 
The  simple  test  is,  who  has  the  general  control  over  the  work  P  —  w?io 
has  the  right  to  direct  w/iat  shall  be  done,  and  how  to  do  it  t 
And  if  the  person  employed  reserves  this  power  to  himself,  his 
relation  to  the  employer  is  independent,  and  he  is  a  contractor; 
but  if  it  is  reserved  to  the  employer  or  his  agents,  the  relation  is 
that  of  master  and  servant^  The  contract  being  to  do  a  certain 
piece  of  work,  the  mode  of  payment  does  not  affect  the  relation. 

^  Allen  V.  Willard,  ante ;  Hant  v.  control  the  thing  done  here  ?  I  think  he 
Penn.  R.  R.  Co.,  51  Penn.  St.  475  ;  Kelly  had.  Suppose  the  defendant  had  entered 
V.  Mayor,  ante ;  Pack  v.  Mayor,  ante,  into  two  contracts  for  subletting ;  one  to 
Schwartz  v.  Gilmore,  ante,  may  seem  op-  dig  the  hole  and  the  other  to  light  and 
posed  to  this  doctrine,  but  it  is  not  so  in  \vatch,  —  he  would  surely  be  liable.  It 
fact.  In  that  case  the  defendant  not  only  does  not  make  any  difference  that  the 
reserved  the  right  to  change  the  plans,  whole  was  provided  for  under  one  con- 
but  also  reserved  to  his  architect  general  tract.** 

control  over  the  work,  and  by  the  terms         '  Brackett  v,  Lubke,  4  Allen  (Mass.), 

of  the  contract  he  was  declared  8U])erin-  419;    Kelly  v.  Mayor,   ante;   Sadler  «. 

tendent  thereof.     Thus  the  reservation  of  Henlock,   4    £1.  &  Bl.    570  ;    Allen  v, 

control  went  to  all  the  details  of  the  work,  Willard,    ante;    Forsyth   v.    Hooper,  11 

and  the  court  held   that  the  contractor  Allen  (Mass.),  419  ;  Schwartz  r.  Gilmore, 

and  his  servants  must  be  regarded  as  ser-  ante.     In  Kelly  v.  Mayor,  11  N.  Y.  432, 

vants  of  the  defendant.  the  defendant  entered  into  a  contract  with 

*  In   Blake  v.  Thirst,  2  H.  &  C.  20,  one  John    Quin    to    grade  Seventy-first 

the  defendant,  a  builder,    contracted  in  street.  New  York.    By  the  terms  of  the 

writing  with  land  commissioners  to  make  contract  *'  the  whole  work  was  to  be  done 

a  sewer.     He  verbally  underlet  to  N.  the  under  the  direction  and  to   the    entire 

excavation  and  brick  work  at  a  fixed  price  satisfaction  of  the  commissioners  of  re- 

per  yard,  including  fencing,  lighting  and  pairs  and  supplies,  the  superintendent  of 

watching,   the  defendant  supplying    the  roads,  and  the  surveyor  having  charge  of 

bricks  in  his  own  carts,  and  removing  the  the  work."     It  was  held  that  this  reserva- 

surplns  clay.     N.  employed  his  own  men,  tion  did  not  change  the  status  of  the  par- 

but  the  defendant's  name  as  contractor  ties  from  that  of  contractor  and  contractee 

was  over  the  door,  and  he  testified  that  ii  to  that  of  master  and  servant.     '*  The  ob- 

the  work  had  not  been  done  to  suit  him  ject  of  the  clause  relied  upon,"  said  Sel- 

he  should  have  dismissed  N.     In  corise-  den,  J.,  "was  not  to  give  the  commissioner 

qnenoe  of  N.'s  neglect  to  provide  a  suiE-  of  repairs  and  the  officers  named  the  right 

dent     light,  the    plaintiff  fell   into    an  to  interfere  with  the  worftmen,  and  direct 

nnfenced  trench  and  was  injured.     After  them  in  detail  how  they  should  proceed, 

the  injury  N.  put  up  a  fence  and  a  light  but  to  enable  them  to  see  that  every  part 

The  defendant  was  held  liable,  —  Bram-  of  the  work  was  satisfactorily  completed. 

WELL,  B.,  remarking  :  "The  question  is  It  authorized  them  to  prescribe  what  was 

whrther  the  defendant  had  the  right  to  to  be  done,  but  not  how  it  was  to  be  done, 
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When  the  work  is,  of  itself,  in  any  of  its  details,  unlawful,  or 
necessarily  results  in  the  creation  of  a  nuisance,  the  employer  having 
the  power  to  abate  it,  and  it  being  his  duty  to  do  so,  he  is  liable  if 
an  injury  results  from  a  nuisance  created  by  the  contractor.^  So,  too, 
he  is  liable  if  he  retains  control  over  the  method  and  means  of  doing 
the  work.  Thus,  where  the  defendant  city  let  a  contract  for  re-paving 
its  streets,  but  reserved  entire  control  over  the  manner  of  doing  the 
work,  it  was  held  that  the  relation  of  master  and  servant  existed,  and 
that  the  defendant  was  liable  for  injuries  resulting  from  the  negligent 
or  improper  execution  of  the  work  ;^  and  the  same  is  also  the  rule  if 
he  interferes  and  directs  how  the  work  shall  be  done,  and  injury 
results  to  others  while  his  oixiers  are  being  executed.^  "  When,"  says 
Appleton,  J.,*  "  the  contract  is  to  do  an  act  in  itself  lawful,  it  is 
presumed  it  is  to  be  done  in  a  lawful  manner.  Unless,  therefore, 
the  relation  of  master  and  servant  exists,  the  party  contracting  is 
not  responsible  for  the  negligent  or  tortious  acts  of  the  person 
with  whom  the  contract  is  made,  especially  if  those  acts  are  out- 
side of  the  contract  If  the  injury  was  the  natural  result  of  work 
contracted  to  be  done,  and  it  could  not  be  accomplished  with- 
out causing  the  injury,  the  person  contracting  for  doing  it  would 
be  held  responsible."  If  the  company  can  be  said  to  have  co-oper- 
ated in  the  act  which  produces  the  injury,  it  is  liable ;  and  this  is 
always  the  case  when  the  act  must  necessarily  be  productive  of 
a  nuisance.^    In  all  cases  it  will  be  presumed  that  the  act  was 


nor  %cho  should  do  it."    In  Pack  r.  Mayor,        *  Clark  ».  Fry,  8  Ohio  St.  858  ;  Car- 

8  N.  Y.  222,  the  defendant  city  of  New  man  v.  Steubenville,  &c.  R  R.  Co.,  4  id. 

York  employed  a  person  to  grade  a  street  399  ;    Dygert    v.    Schenck,    28    Wend. 

for  it.     The  contract  provided  that  the  (N.  Y.)  446  ;  Vanderpool  v.  Husson,  28 

contractor  should  conform    the  work  to  Barb.  (N.  Y.)  196  ;  Matheny  v.  Wolffs,  2 

such  further  directions  as  the  corporation  Duv.  (Ky.)  187  ;  Wood's  Master  and  Ser- 

or  its  officers  might  give  from  time  to  yant,  606. 
time.      The  plaintiff   sustained    injuries         '  Cincinnati  o.  Stone,  ante, 
from   the  negligence  of  the  contra(*.tor's         '  Heffeman  v,  Benkard,  1  Robt.  (N.  Y. ) 

workmen.     The  court  held  that  the  re-  432. 

servntion  of  this  authority  by  the  city  was         *  Eaton  v.  European  &  Northern  R.  R. 

not  such  a  reservation  of  control  over  the  Co.,  59  Me.  520 ;  8  Am.  Rep.  480. 
vinntier  of  performing  the  work  as  ren-         *  Houston,  &c.  R  R  Co.  v.  Meador,  50 

dered  the  contractor  and  his    workmen  Tex.   77 ;    Robinson  o.  Webb,  81  Bush 

servants    of    the    corporation;    that  an  (Ky.),  464;  Ellis  v.  Sheffield  Gas  Co.,  2 

authority  reserved  by  the  contractee  as  to  El.  &  Bl.   767  ;  Peachey  v,  Rowland,  13 

the  results  of  the  work  to  be  done,  the  C.   B.  867  ;  Habbit  v.  London,  &c  Ry. 

contractor  still  reserving  control  over  the  Co.,  4  Exchq.  454  ;  King  v.  N.  Y.  Cen- 

method  of  doing  it,  does  not  change  the  re-  tral  R.  R.  Co.,  66  N.  Y.  181 ;  Congreve  v. 

lation  from  that  of  contractee  to  master.  Moi^gan,  5  Duer  (N.  Y.),  495. 


SEC.  284.]                 LIABILITY  OP  COMPANY,   ETC.                           1018 

to  be  done  in  a  lawful  manner,  and  with  proper  care  and  skilL^ 

1  In  Reedie  v.  London,  &e.  Ry.  Co.,  4  result  from  a  careless  execution  of  the 
Exch.  244,  the  defendant  let  to  a  contractor  work,  the  defendant  was  personally  bound 
the  work  of  building  a  bridge  over  a  high-  to  see  to  it  that  such  precautions  were 
way,  and  by  the  carelessness  of  the  con-  taken  as  to  prevent  it ;  but  the  court  re- 
tractor's servants  a  brick  was  dropped  from  pudiated  the  doctrine,  and  held  expressly 
the  work,  and  falling  upon  the  plaintiff's  that  this  duty  was  only  imposed  when  the 
husband,  who  was  lawfully  passing  along  injury  was  consequent  upon  doing  the  work 
the  highway,  killed  him,  and  the  court  in  the  ordinary  mode  ;  and  such  is  the  uni- 
held  that  Uie  defendants  were  not  liable,  form  rule  adopted  by  the  courts  both  of 
even  though  they  reserved  the  right  to  dis-  this  country  and  England.  Ellis  v.  Shef- 
miss  any  of  the  contractor's  workmen  for  field  Gas  Co.,  2  £.  &  B.  767  ;  Knight  «. 
incompetence.  In  that  case  it  must  have  Fox,  6  Exch.  721.  In  Hole  v.  Sitting- 
been  well  understx)od  by  the  parties  that,  bourne,  &c.  By.  Co.,  6  H.  &  N.  488, 
unless  the  work  was  carefully  executed,  in-  the  defendant  was  authorized  to  construct 
jury  might  result  to  persons  passing  along  a  drawbridge  across  a  navigable  stream, 
the  highway,  yet  the  court  held  that  the  The  act  of  Parliament  authorizing  the 
Gontractee  was  not  liable.  In  Butler  v.  construction  of  the  bridge  provided  that 
Hunter,  7  H.  &  N.  826,  the  defendant  it  should  not  be  lawful  to  detain  any  ves- 
employed  an  architect  to  re{)air  his  house,  sel  navigating  the  river  for  a  longer  time 
It  became  necessary  to  take  down  and  re-  than  was  sufficient  to  enable  any  carriages, 
build  the  front  of  Uie  house,  and  the  work  animals  or  passengers,  ready  to  traverse, 
was  let  to  a  builder.  The  plaintiff  was  the  to  cross  the  bridge,  and  for  opening  it  to 
owner  of  the  adjoining  premises,  lietween  admit  such  vessel.  The  defendants  em- 
which  and  the  defendant's  house  there  ployed  a  contractor  to  construct  the 
was  a  party-wall,  fourteen  inches  thick,  bridge,  and  by  some  defect  in  the  con- 
and  in  front  of  the  defendant's  house  what  struction  of  the  draw  the  bridge  could  not 
is  called,  a  brest  summer,  one  end  of  which  be  opened,  and  the  plaintiff's  vessel  was 
was  inserted  into  the  party-wall  about  six  thereby  prevented  from  navigating  the 
inches.  In  removing  the  front  of  the  de-  river,  and  the  court  held  that  the  defend- 
fendant's  house  the  contractor's  workmen  ants  were  liable.  In  this  case  the  power 
removed  the  brest  summer,  and  not  hav-  to  do  the  act  was  derived  from  legislative 
ing  shored  up  the  plaintiff's  house,  the  authority,  and  the  right  was  circumscribed 
front  wall  of  the  house  fell,  and  he  sus-  with  certain  special  restrictions  which  the 
tained  considerable  damage.  It  appeared  defendants  were  absolutely  bound  to  con- 
that  the  work  might  have  been  done  with  form  to,  or  the  work  became  a  public 
safety  if  the  wall  had  been  shored  up,  nuisance.  The  court  very  properly  held 
which  was  the  ordinary  and  usual  precau-  that  the  defendants  were  bomid  absolutely 
tion  adopted  in  such  cases,  and  the  court  to  comply  with  the  terms  of  the  act  con- 
held  that  the  defendant  could  not  be  held  ferring  authority  upon  them  to  construct 
chaigeable.  "  I  think,"  said  Pollock,  the  bridge,  and  that  they  could  not  shirk 
C.  B.,  "  that,  as  a  matter  of  fact,  if  a  responsibility  for  a  failure  in  that  respect 
person  gives  an  order  to  a  tradesman  by  contracting  with  another  to  do  the 
to  do  some  work,  he  means  him  to  do  work  for  them.  The  duty  upon  them  was 
it  in  the  ordinary  and  tradesraanlike  absolute,  and  they  were  bound  at  their 
way  ;"  and  the  employer  has  a  right  to  peril  to  conform  to  it.  Pollock,  C.  B., 
presume  that  he  will  do  it  in  that  way  ;  said :  "Where  a  person  is  authorized  by 
and  if  he  is  guilty  of  no  negligence  in  act  of  Parliament  or  bound  by  contract  to 
the  selecrion  of  a  contractor,  he  cannot  do  particular  work,  he  cannot  avoid  re- 
be  held  chargeable  because  he  did  not  sponsibility  by  contracting  with  another 
personally  see  to  it  that  the  work  was  person  to  do  that  work.  In  Ellis  v.  Shef- 
80  done.  In  this  case  the  position  was  field  Gas  Co.,  ante,  Lord  Campbell  said  : 
taken  and  ably  uiged  by  the  plaintiff's  *  It  is  a  proposition  absolutely  untenable 
counsel  that  inasmuch  as  injury  might  that  in  no  case  can  a  man  be  resi)onsible 
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For  acts  negligently  or  unskilfully  done,  it  cannot  be  held  charge- 
able.i 

for  the  act  of  a  person  with  whom  he  has  tnrure  the  construction  of  a  proper  and  eji- 
made  a  contract.   Jam  clearly  of  the  opin-  dent  bridge.     But  I  do  not  rest  my  judg- 
wn  tfuUf  if  the  cofUtxuUor  does  the  thing  ment  on  ^at  ground,  but  simply  on  this, 
which  he  is  employed  to  do,  the  employer  is  that  there  is  a  distiTtctiot^  between  vUsckief 
responsible  for  that  thing,  as  if  he  did  it  that  is  collateral  and  that  which  directly  f»- 
himMlf.*    Here,   the  contractor  was  em*  suits  from  the    act  which  the  contractor 
ployed  to  make  a  bridge,  and  he  did  make  agreed  and  wom  authorised  to  do,"    Steel «. 
a  bridge    which    obstructed    navigation.  South-Eastem  Ry.   Co.,   16  C.  B.  553 ; 
.  .  .    When  the  ad  complained  of  is  purely  Alleu  v.  Hay  ward,  7  Q.  B.  960. 
eollateral  and  arises  incidejUally  in  the         ^  Clark  v.  Vt.,  &c.  B.  R.  Ca,  28  Vt. 
course  of  the  performance  of  the  loork,  the  103  ;  Eaton  v.  European,  &c.  R.  R.  Co., 
employer  is  not  liable,  because  he  never  59  Me.  420 ;  McCafTerty  v.  Spuyten  Duy- 
authorized  that  act  ;  the  i-emedy  is  against  vil,  &c.  R.  R.  Co.,  61  N.  Y.  178;  Centnd, 
the  person  who  did  it.  .  .  .  But  when  &c.  R.  R.  Co.  v.  Grant,  46  Ga.  417;  Meyer 
the  contractor  to  do  a  particular  act  the  v.  Midland  Pacific  R.  R.  Co.,  2  Neb.  819  ; 
doing  of  which  produces  mischief,  another  Union  Pacific  B.  R.  Co.  v.  Hanse,  1  Wyo. 
doctrine  applies.      Here    the  legislature  27  ;  Bobbins  v.  Chicago,  2  Black  (U.  S. ), 
empowered  the    company    to   build    the  418;  St.  Paul  Water  Co.  v.  Ware,  16  WalL 
bridge  ;  in  building  that  bridge  the  con-  (U.  S.)  566.     In  Peachey  v.  Rowlands,  13 
tractor  created  an  obstruction  to  the  navi-  C.  B.  187,  the  defendants  contracted  with 
gation,   and    for    that   the  company  are  certain  persona  to  build  a  drain  in  a  high- 
liable.     I  suggested  in  the  course  of  the  way,  and  the  contractors  employed  C.  to 
argument  that  where  a  man  employs  a  fill  in  the  earth  over  the  brick  work  and 
contractor  to  build  a  house,  who  builds  it  to  carry  away  the  surplus.   C  left  the  earth 
BO  as  to  darken  another  person's  windows,  so  much  raised  above  the  level  of  the  road 
the  i*emedy  is  not  against  the  builder,  but  that  the  plaintiff^  driving  by  in  the  dark, 
against  the  owner  of  the  house.     It  may  was  thereby  upset  and  ii\jured.      It  was 
be  that  the  same  principle  applies  to  cases  held  that  the  defendants  were  not  respon- 
where  a  man  is  employed  by  another  to  do  sible  for  the  negligence  of  C.    The  defend- 
an  act  which  it  is  the  duty  of  the  latter  to  ant  employed  somebody  to  do  what  might 
do.     In  such  cases  it  is  the  duty  of  the  be  done  in  a  proper  and  safe  manner.     It 
owner  of  the  soil  to  inquire  what  is  in  the  was  done  negligently  and  improperly,  and 
course  of  being  done  —  to  know  what  is  the  plaintiff  was  injured,  but  it  was  not 
the  plan  —  to  see  that  the  materials  are  thus  done  by  the  defendants,  nor  at  their 
good,  and  to  take  care  that  no  mischief  instance,  and  they  were  not  held  responai- 
ensues.     [See  Butler  v.  Hunter,  ante,  de-  ble.     In  Overton  «.  Freeman,  11  C.   B. 
cided  a  year  later,  in  which  the  same  833,  A.  contracted  with  parish  officers  to 
learned  judge  laid  down  the  doctrine  that  pave  a  certain  district,  and  entered  into  a 
the  contractor  having  committed  the  work  sub-contract  with  B.,  under  which  the  lat- 
to  a  tradesman  is  not  bound  to  inquire  ter  was  to  do  the  paving  of  the  street,  the 
how  he  intends  to  do  or  is  in  fact  doing  materials  being  supplied  by  A.  and  brought 
the  work.     But  it  will  be  noticed  that  in  to  the  spot  in  carts.     Preparatory  to  pav- 
the  case  suggested,  supm,  the  work  would  ing,  the  stones  were  laid  by  laborers,  in 
necessarily  result  in  a  nuisance  if  the  duty  the  employ  of  B.,  on  the  pathway,  and 
obligatory  upon  the  contractor  was  not  there  left  unguarded  during  the  night,  so 
observed.]     So  here,  it  was  the  duty  of  as  to  obstruct  the  same.    The  plaintiff  fell 
the  company  to  see  how  the  contractor  over  them  and  was  injured.     It  was  held 
was  about  to  construct  the  bridge.     They  that  B.  was  responsible  for  the  negligence, 
oaght  to  have  taken  care  to  ascertain  what  and  not  A.     "  I  think,"  says  Maule,  J., 
he  was  alx)ut  to  do,  what  materials  he  "the  present  case  falls  within  the  princi- 
would  use,  and  to  have  seen  thai  the  sped-  pie  of  those  authorities  which  have  decided 
Jioation  and  materials  were  such  as  would  that  the  subcontractor,  and  not  the  pei^ 
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Sec.  285.  What  Reservation  of  Control  over  the  Work  Renden 

the  Contraotee  IJable.  —  Where  a  person  contracts  to  do  an  entire 

aon  with  whom  he  contracts,  is  liable  civ-  Eillien,  and  that  at  the  time,  etc.,  the 
illy,  as  well  as  criminally,  for  any  wrong  said  piles  were  still  in  the  possession  and 
done  by  himself  or  his  serrants  in  the  exe-  under  the  control  of  the  said  Eillien. 
cution  of  the  work  contracted  for.**  In  an  Green,  B.,  in  delivering  his  opinion,  says: 
Iowa  case,  —  Callahan  v.  Burlington,  &c.,  "I  think  the  case  falls  within  the  rule 
R.  R.  Co.,  28  Iowa,  562,  —  the  plaintiff  that  the  contractor,  and  not  the  employ^, 
brought  an  action  to  recover  compensation  ought  to  be  liable."  ''There  is  a  plain 
for  injuries  to  his  timber  from  a  fire  negli-  difference,"  remarks  Richards,  B.,  "be- 
gently  set  by  the  employ^  of  a  subcon-  tween  the  case  of  master  and  servant  and 
tractor  with  the  defendant,  for  the  purpose  that  of  employ^  and  contractor.  The 
of  clearing  the  way  of  logs,  trees,  brush,  employ^  was  authorized  to  perform  the 
and  rubbish.  The  contract  provided  that  work,  and  he  authorized  the  contractor, 
the  way  should  be  cleared  of  all  treen,  etc.,  No  man  would  drive  down  piles  in  a  nav- 
by  removal  or  burning,  <u  the  engineer  igable  river  without  being  authorized. 
ehould  direct,  before  the  grading  should  Therefore,  I  think  it  was  the  contractor's 
be  commenced.  The  engineer  ordei^d  the  duty  to  have  apprised  his  employer  that 
burning,  whiek,  by  the  negligence  of  the  per-  this  work  had  come  to  such  a  «tage  that 
mm  toho  set  the  fire,  escaped  on  the  plain-  it  was  necessary  to  get  lights  to  prevent 
tiff's  land  and  did  the  damage  complained  accidents.  It  was  not  to  be  expected  that 
of.  It  was  held  that  the  company  was  the  commissioners  would  be  on  the  ground 
not  liable.  Beck,  J.,  announcing  the  rule  on  all  occasions  to  see  what  might  be  re- 
applicable  to  such  cases  thus:  "If  the  quired  to  guard  against  danger.  The  con- 
person  sought  to  be  charged  under  the  rule  tractor  failed  in  performing  his  duty,  and 
as  employer  did  not  contract  with  the  party  I  think  he  ought  to  be  liable."  "The 
doing  the  wrongful  act,  for  his  labor  or  ser-  question,"  says  Pennefathbr,  B.,  "is, 
vices,  and  is  not  directly  liable  to  him  for  who  is  liable.  If  the  contractor,  the  com- 
compensation  for  such  labor  or  services,  missioners  are  not  liable,  for  it  is  clear, 
and  has  no  such  control  over  him  as  will  from  all  the  cases,  that  if  the  contractor  is 
enable  the  employ^  to  direct  the  manner  liable  the  employ^  is  not.  It  apjiears  to 
«f  performing  the  labor  or  services,  he  is  me,  that  if  it  was  the  duty  of  the  contrac- 
not  liable  for  the  wrongful  act  of  the  agent  tor  to  put  these  lights,  his  employ^  were 
or  servant.  In  order  to  create  the  liability,  not  bound."  "The  principle  of  law  is 
it  is  especially  necessary  that  the  control  clear,"  remarks  Pioot,  C.  B.,  "  that  when 
of  the  employ^  over  the  servant  should  a  person  is  engaged  by  contract  to  do  a 
be  of  such  a  character  as  to  enable  him  to  certain  work,  the  contractor  and  not  the 
direct  the  manner  of  performing  the  ser-  employ^  is  liable  for  this."  Where  the 
vices,  and  to  prescribe  what  particular  acts  defendant  corporation  directed  a  street  to 
shall  be  done  in  order  to  accomplish  the  be  graded,  and  contracted  with  a  person 
acts  intended."  In  an  Irish  case, — Gilbert  to  do  the  grading,  it  was  held  that  they 
«.  Halpin,  Sir.  Jur.(N. R.)800, — tiie plain-  were  not  liable  for  the  negligence  of  the 
tiff  brought  an  action  against  the  defend-  contractor  or  his  servants.  Kelly  v.  Mayor, 
ant  as  secretary  of  the  Commissioners  to  etc.,  of  New  York,  11  N.  Y.  432.  So, 
improve  the  harbor  of  Wicklow,  for  t!ie  where  a  railroad  company  contracted  with 
loss  of  his  vessel  by  reason  of  the  negli-  a  person  to  build  its  road-bed,  the  com- 
gence  of  the  commissioners,  who  caused  pany  was  held  not  liable  for  torts  commit- 
oertain  piles  to  be  driven,  and  neglected  ted  by  the  contractor  or  his  servants. 
to  place,  or  cause  to  be  placed,  any  light,  Clark  v.  Vt.  k  Canada  R.  R.  Co.,  28  Vt. 
or  to  use  any  other  reasonable  precaution  108  ;  Pawlet  v.  R.  k  W.  R.  R.  Co.,  28  id. 
to  guard  vessels  from  being  driven  thereon.  297.  Beknett,  J.,  in  the  last  case  cited. 
The  defendants  pleaded,  among  other  said:  "  Though  it  may  lie  assumed  in  the 
pleas,  that  they  committed  the  exemition  case  before  us  that  a  public  nuisance  has 
of  the  work   to  their  contractor,   John  been  committed  by  ihe  servants  of  the 
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piece  of  work,  without  being  subject  to  the  employer's  control,  at  so 

much  a  day,  week,  or  month,  the  method  of  compensation  does  not 
affect  his  status.    He  is  a  contractor  precisely  as  much  as  though  he 

subcontractor,  and  a  particular  injury  has  raised  on  the  ground  that  there  was  no 
resulted  therefrom  to  Phel|)8,  and  lor  which  negligence  on  the  part  of  the  defendant, 
the  town  of  Pawlet  has  been  compelled  to  otherwise  than  by  his  servants  or  work- 
make  compensation,  yet  we  cannot  dis-  men.    Scott  v.  Mayor,  etc.,  of  Manchester, 
cover  any  privity  existing   between  the  88  £ng.  Law  &  £q.  477.    The  rule  is,  that 
defendants  and  the  employes  of  the  sub-  in  order  to  constitute  the  relation  of  mas- 
contractor.     The  contract  made  for  build-  ter  and  servant,  the  person  employed  must 
ing  of  the  abutments  to  the  bridge  was  for  be  subject  to  the  ordera  and  control  of  the 
a  lawful  purpose,  and  in  no  way  involved  employer.     He  must  be  acting  strictly  in 
the  commission  of  a  wrong,  and  the  em-  .  the  place  of  the  employer,  and  represent- 
ployers  of  the  subcontractor  were  not  the  ing  the  employer's  will  and  not  his  own, 
servants  of  the  defendants  nor  under  their  and  the  business  must  be  strictly  that  of 
control."     The  rule  may  be  said  to  be  the  employer  and  not  his  own,  or  the  em- 
iirmly  established,  that  when  the  owner  ployer  cannot  be  held  chaigeable  for  the 
of  land  undertakes  to  do  a  work  which,  in  consequences  of  his  acts.     Thus,  where 
the  ordinary  mode  of  doing  it,  is  a  nuisance,  the  plaintiff  had  contracted  with  a  town  to 
he  is  liable  for  any  injuries  which  may  re-  widen  a  highway,  by  removing  the  rocks 
suit  from  it  to  third  persons,  though  the  from  a  ledge  therein,  for  a  specific  sum  of 
work  is  done  by  the  contractor  exercising  money,  and  the  stone  taken  out,  and  after- 
an  independent  employment  and  employ-  ward  contracted  with  the   defendant  to 
ing  his  own  servants.    But  when  the  work  build  a  dam  for  him,  for  which  he  was  to 
is  not  in  itself  a  nuisance,  and  the  iiyury  receive  a  certain  price  per  day,  while  at 
Insults  from  the  negligence  of  such  con-  work  upon  the  dam  and  blasting  the  rocks, 
tiTictor  or  his  servants  in  the  execution  of  —  the  defendant  furnishing  the  powder  for 
it,  the  contractor  alone  is  liable,  unless  the  blasting,  and  superintending  the  building 
owner  is  in  default  in  employing  an  im-  of  the  dam,  but  having  no  control  of  the 
proper  and  unskilful  person  as  the  con-  blasting,  —  and  in  blasting,  a  rock  was 
tnictor.     Cuff  v.  Newark,  &c.  R.  R.  Co.,  thrown  upim  the  house  of  S.,  causing  an 
85  N.  J.  17.     Where  an  action  cannot  be  injury  for  which  C.  was  compelled  to  pay, 
maintained  against  a  party  unless  there  it  was  held  that  the  relation  of  master  and 
has  been  personal  negligence  on  his  part,  it  servant  did  not  exist  between  them,  and 
is  not  enongh  to  show  that  he  has  ordered  that  the  defendant  was  not  boond  to  in- 
work  to  be  done,  not  necessarily  amount-  demnify  him  against  the  damage  he  had 
ing  to  any  nuisance,  nor  causing  any  in-  been  compelled  to  pay.     The  relation  was 
jury,  but  in  the  course  of  which  an  injury  held  an  independent  one  on  the  part  of  the 
is  accidentally  inflicted,   although  it  ap-  plaintiff,  and  the  fact  that  he  was  paid  by 
pears  that  he  did  not  give  any  special  the  day,  and  that  the  defendant  suijerin- 
direction  to  adopt  a  particular  precaution  tended  the  work  of  building  the  dam,  was 
which  might  have  prevented  it ;   for  it  held  not  sufficient  to  divest  him  of  the 
must  be  taken  that  he  gave  general  direc-  character  of  a  contractor.    Corbin  «.  Amer- 
tions  to  do  the  work  in  a  proper  manner,  ican  Mills  Co.,  27  Conn.  274.    If  the  owner 
and  to  adopt  all  proper  precautions  ;  and  of  a  vessel  employs  a  steam  tug  to  tow  the 
the  neglect  of  any  such  precaution,  even  vessel,  and  during  the  service  ttie  tug  runs 
assuming  it  to  be  negligence  which  might,  into  another  vessel,  the  owner  of  the  ves- 
nnder  ordinary  circumstances,  render  the  sel  being  towed  is  not  responsible  for  the 
employer  legally  liable,  is  not  his  personal  injury,  unless,  at  the  time,  the  crew  of  the 
negligence,  so  that  he  would  not  be  liable  tug  were  under  the  control  and  subject  to 
in  an  action  for  an  injury  sustained  in  such  the  orders  of  the  master  of  the  vessel, 
a  case  by  one  of  his  own  workmen,  or  in  a  Sproul  v.  Heramingway,  14  Pick.  (Mhss.) 
case  in  which  a  statutable  defence  was  1 ;  Wood's  Master  and  Servant,  607-610. 
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was  paid  an  entire  sum  for  doing  the  work.^  While  a  reservation  of 
control  over  the  work  in  some  respects  bj  the  contractee,  does  not 
render  him  liable  as  master  generally,  yet  it  would  seem  that  if  the 
injury  arises  in  respect  of  the  particular  matter  over  which  he  re- 
served control,  he  exercising  the  power  reserved,  he  would  in  that 
case  be  held  chaigeable  as  master.^ 

Sec.  286.  Where  the  Contraotee  Owes  a  Duty  to  the  Public  or 
Individuals.  -^  So,  where  the  employer  owes  certain  duties  to  third 
persons,  or  the  public,  in  the  execution  of  a  work,  he  cannot  relieve 
himself  from  liability,  to  the  extent  of  that  duty,  by  committing  the 
work  to  a  contractor.  Thus,  in  one  case,^  the  city  of  St.  Paul,  desir- 
ing to  have  water-pipes  laid  in  its  streets,  passed  an  ordinance 
authorizing  the  St.  Paid  Water  Company  to  lay  them ;  and  as  it  was 
necessary  that  large  excavations  should  be  made  along  the  streets, 
and  considerable  blasting  of  rock  below  the  streets,  the  city  incorpo- 
rated in  the  ordinance  authorizing  the  laying  of  the  pipes  a  provi- 
sion that  the  Water  Company  should  "  protect  all  persons  against 
damages  by  reason  of  excavations  made  by  them  in  laying  pipes, 
and  keep  the  excavations  properly  gv/trded  by  day  and  night,  and 
become  responsible  for  all  damages  which  may  accrue  by  reason 
of  the  neglect  of  their  employes  in  the  premises,  and  that  the  streets 
and  highways  should  not  be  unnecessarily  encumbered  or  obstructed 
in  laying  said  pipes."  The  Water  Company  accepted  the  ordinance, 
and  let  out  the  work  by  contract  to  one  Gilfilltm.  While  the  work 
was  being  prosecuted  by  Gilfillan  and  his  servants  in  one  of  the 
streets,  the  plaintiff,  driving  his  horse  and  wagon  in  it,  was  seriously 
injured,  owing  to  his  horse  taking  fright  at  a  steam  drill  in  the 
street,  which  was  put  there  to  drill  the  rocks  that  it  was  necessary 
to  remove,  and  was  suddenly  and  without  notice  set  in  motion  as 
the  plaintiff  approached  it  with  his  team.  The  evidence  disclosed 
that  the  accident  resulted  because  the  excavations  were  not  prop- 
erly guarded,  and  that  the  highways  were  unnecessarily  obstructed 

1  Corbin  r.  American  Mills,  27  Conn.  v.  Newark,  &c  R.  R.  Co.,  86  N.  J.  L.  17; 

274.  Veazie  r.  Penobscot  R.  R.  Co.,  49  Me.  119; 

«  AUen  p.  Havward,  7  Q.  B.  975,  976.  McCafferty  v.  Spay  ten  Duyvil,  &c.  R.  R. 

«  Water  Co.  v.  Ware,  16  Wall.  (U.  S.)  Co.,  61  N.  Y.  178  ;  Mc Williams  v.  Detroit 

566  ;  Honston,  &c.  R.  R.  Co.  v,  Meador,  Central  Mills  Co.,  81  Mich.  274  ;  Clement 

50  Tex.  77  ;  Brackett  v,  Lubke,  4  Allen  v.  Canfield,  28  Vt  802  ;  Gardner  r.  Smith, 

(Ma^),  178;  Pickard  v.  Smith,  10  C.  B.  7  Mich.  410 ;  Bay  City,  &c  R.  R.  Co.  v. 

K.  8.  470 ;  Storrs  v.  Utica,  aiUe ;  Chicago,  Austin,  21  id.  890  ;  Clement  v.  Canfield, 

Ac.  R.  R.  Co.  V.  Whipple,  22  III  105 ;  Cairo,  2S  Vt.  802. 
Ac.  R.  R.  Co.  V.  Worsley,  85  111.  870 ;  Cuff 
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and  incumbered,  upon  ivhich  the  plaintiff  recovered  a  verdict  The 
defendants  claimed  exemption  from  liability  because  the  injury 
resulted  from  the  negligence  of  the  contractor's  employes,  and  not 
from  any  negligent  act  of  the  defendants  themselves,  and  that  the 
ordinance  was  simply  intended  as  an  indemnity  to  the  city,  and 
did  not  enable  a  third  person  to  avail  himself  of  its  provisions ; 
but,  upon  appeal,  the  judgment  was  affirmed,  —  Davis,  J.,  upon  this 
point  remarking :  "  The  defendant  agreed  with  the  municipal  author- 
ities to  protect  all  persons  against  damages  by  reason  of  the  excava- 
tions made  by  them  preparatory  to  laying  the  pipes,  and  to  keep  the 
work  properly  guarded  by  day  and  night,  and  to  be  responsible  for 
all  damages  which  may  occur  by  reason  of  neglect  of  their  employes 
in  the  premisea  Such  an  agreement  would  not  acquit  the  muni- 
cipality of  an  obligation,  otherwise  attaching,  to  keep  the  streets 
safe  and  convenient  for  travellers,  but  it  may  well  be  held  that  a 
party  injured  through  a  defect  or  want  of  repair  in  such  a  street, 
occasioned  by  the  negligence  or  carelessness  of  such  a  contractor  in 
doing  the  work,  or  those  for  whose  acts  he  is  responsible,  may,  at  his 
election,  sue  the  contractor  for  redress  or  pursue  his  remedy  against 
the  municipality,  as  it  is  clear  that  the  contractor,  in  case  of  a  recov- 
ery against  the  latter,  would  be  answerable  to  the  municipality  as 
stipulated  in  his  agreement."  The  rule  is,  that  a  person  or  corpora- 
tion charged  with  a  duty,  either  by  contract  or  statute,  cannot  divest 
himself  of  it,  by  shifting  it  upon  another,^  or  change  the  responsibil- 
ity for  its  wrongful  performance.  The  duty  is  wholly  independent 
of  the  means  by  which  the  result  is  accomplished.^ 

Sec.  287.  Bpeotflc  Performance:  Receiver,  etc. —  A  court  of  equity 
cannot  compel  the  specific  performance  of  a  contract  to  build  a  rail- 
road ;  ^  but  when  equity  requires  it,  it  will  appoint  a  receiver  to  take 
possession  of  the  roadway  and  materials  for  the  purpose  of  complet- 
ing the  line,  and  will  invest  the  receiver  with  the  requisite  title  and 
right  to  the  roadway  and  materials,  so  as  to  raise  the  necessary 
means  to  complete  the  work.* 

1  Houston,  kc  R.  R.  Co.  v,  Meador,  Woolw.  (U.  S.  C.  C.)  26  ;  Danfortk  «. 

60  Tex.  77 ;  Brackett  v.  Lubke.  4  Allen  Philadelphia,  &c.  R.  R.  Co..  80  N.  J.  Eq. 

(Mass.),  178 ;  Cuff  u.  Newark,  &c.  R.  R.  12;  Fallon  v,  R.  R.  Co.,  1  DiU.  (IT.  & 

Co.,  anU,  C,  C.)  121. 

«  Cuff  V.  Newark,  Ac.  R,  R.  Co.,  anU.         *  Kennedy  v.  St  Paul,  &e.  R.  S.  Oo^ 

•  Ro8B  V.  Union  Pacific  R.  R.  Co.,  1  2  ML  (U.  S.  C.  C)  US. 
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Mechanic's  Lien. 


Seo.  288.  Does     not     cover     Road-bed, 
Bridges,  kc. 

289.  Liens  expreasly  given. 

290.  Rolling-stock. 

291.  Party  cannot  have  Successive 

liens,  when. 


Sec.  292.  Bights   of  Lienor   as   against 
Mortgagees. 
298.  Essentials  to  Validity  of  Lien. 

294.  Persons  in  whose  Favor  a  Lien 

may  exist. 

295.  Mechanics,  Laborers,  Workmen, 

Servants,  &c.,  who  are. 


Sec.  238.  Does  not  cover  Road-bad,  Bzldges,  ato.  —  A  railroad, 
from  one  end  to  the  other,  is  an  entirety,  and  as  a  ivhole  only  may 
be  subject  to  coercive  sale ;  ^  and  for  this  reason,  unless  the  statute  in 
express  terms  so  provides,  a  mechanic's  lien  will  not  lie  against  a 
detached  portion  of  a  railroad  track,  nor  against  its  bridges,  culverts, 
trestles,  etc.^  In  the  case  first  cited  in  the  last  note,  an  attempt  was 
made  to  enforce  a  mechanic's  lien  upon  certain  bridges,  culverts, 
trestles,  etc.,  of  the  defendant.  The  mechanic's  lien  law  did  not  in 
express  terms  embrace  railroad  structures,  and  the  court  held  that 

1  Dunn  V.  K.  Mo.  R.  R.  Co.,  24  Mo.  &c.  R.  R.  Co.,  67  Ma  442.     Such  struct- 

493 ;  Graham  v.  Mt  Sterling  Coal  Road  ures  are  not  buildings  within  the  statute. 

Co.,  14  Bush  (Ky.),   426  ;  29  Am.  Rep.  La  Crosse,  &c.  R.  R.  Co.  v.  Yaiiderpool,  11 

412;  Applegate  r.  Eiiist,  8  id.  660.     Lien  Wis.  119.     Nor  are  "  cars,"  built  for  and 

laws  are  not  retroactive,  and  do  not  apply  used  upon  a  railroad,  "  machines,"  within 

to  labor  done  or  material  furnished  be/ore  the  meaning  of  that  term  as  employed  in 

their  passage.     Central,  &c.  R.  R.  Co.  v.  statutes  giving  liens  to  mechanics  building 

Henning,  52  Tex.    466  ;  Arbuckle  v.  lUi-  the  same.     N.  E.  Car  Spring  Co.  v.  Balti- 

nois,   Ac!   R.  B.    Co.,   81  111.    429.     In  more  &  Ohio  B.  R.  Co.,  11  Md.  81.     In 

Parker  v.  Massachusetts  R.  R.  Co..  115  Ohio,  under  a  statute  which  gives  a  me- 

Mass.  580,  the  statute  of  1878  giving  a  peiv  chanic*s  lien  on  "  any  house,  mill,  manu- 

Kon  to  whom  a  debt  is  due  a  lien  for  labor  factory,  or  other  building,  appurtenance, 

done  in  building  a  railway,  by  virtue  of  an  fixture,  bridge,  or  other  structure"  and  on 

agreement  with  «  contractor,  was  held  not  the  interest  of  the  owner  of  the  same,  "  in 

to  apply  where  the  contract  was  made  be-  the  lot  of  land  on  which  the  same  shall 

tween  the  railway  company  and  the  con-  stand  or  be  removed  to,"  for  labor  per- 

tracter  before  the  law  was  passed,  although  formed,  or  machinery,  or  materials  fur- 

ihe  labor  was  performed  afterujarda.  nished  by  the  contractor  "  for  erecting, 

«  Graham  v.  Mt.  Sterling  Coal  Road  altering,  repsiring,  or  removing  the  same," 

Co.,  anU;  Dunn  «.  N.   Mo.  R.  R.  Co.,  it  is  held  that  a  lien  is  not  given  upon  a 

€tnte  ;  Tvler,  &c.  R.  R.  Co.  v.  Driscoll,  52  railroad.     Rutherford  v,  Cincinnati,   ko. 

Tex.  18  ;  Central,  &c.  R.  R.  Co.  v.  Hen-  B.  R.  Co.,  86  Ohio  St.  659. 
ning,  62  id.  466;  Scholenbuiig  v.  Memphhi, 
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such  a  construction  could  not  be  given  to  the  law,  because  to  permit 
the  enforcement  of  such  liens  on  such  structures  would  destroy  the 
usefulness  of  the  road,  and  would  be  not  only  contrary,  but  ruinous 
to  the  public  interest  "  The  effect  of  the  construction  contended 
for,"  said  Elliot,  .  J.,  "  might  be  to  parcel  out  the  various  bridges, 
culverts,  etc.,  of  the  road,  among  the  mechanics  who  furnished  the 
material  and  erected  them,  and  retard  or  destroy  the  usefulness  of 
the  road  to  the  corporation  as  well  as  to  the  public."  And  a  similar 
doctrine,  and  upon  the  same  grounds,  was  adopted  in  the  Missouri 
case  ^  referred  to.  But  this  doctrine  does  not  apply  to  depot-build- 
ings, and  structures  of  a  similar  character,^  and  a  statute  giving  a 
mechanic  or  material-man  a  lien  upon  "  buildings  "  applies  to  build- 
ings of  a  railway  company,  as  well  as  to  those  of  a  private  corpora- 
tion or  individuals.' 

Sec.  289.  LlenB  ezpresBly  given.  —  While,  as  intimated  by  the 
courts  in  some  of  the  cases  previously  cited,  it  may  be  impolitic  to 
give  to  mechanics  and  laborers  a  lien  upon  the  road-bed,  bridges,  and 
other  structures  of  a  railroad  company,  yet  the  legislature  is  the  only 
judge  as  to  whether  such  a  lien  shall  be  given,  and  there  is  no  con- 
stitutional objection  thereto ;  and  in  several  of  the  States  such  a  lien 
is  now  given  by  statute,  not  only  to  mechanics  upon  buildings  and 
other  structures  of  the  road,  for  labor  done  upon  them,  or  materials 
furnished  for  their  construction,  but  also  upon  the  road-bed  itself  to 
laborers  engaged  to  construct  it ;  and  these  statutes  are  upheld  and 
enforced.^  In  many  of  the  States,  these  statutes  are  extended  to 
laborers,  subcontractors,  etc.,  and  neither  their  wisdom  nor  validity 
can  be  questioned.^  But,  unless  the  statute  otherwise  provides, 
neither  contractors  nor  laborers,  have  a  lien  upon  any  specific  portion 
of  a  railroad,  but  their  lien  must  be  filed  upon  the  entire  road,  and 
not  upon  the  particular  section  upon  which  the  labor  was  performed  ;^ 

1  Dunn V. Northern  Mo.  R.R.  Co., anftf.  owner.     "If,"  said  Footeb,  J.,  "it  be 

*  Hill  V.  La  Crosse  &  Milwaukee  R.  R.  granted  that  the  easement  in  the  soil  is 

Co.,  11  Wis.  214.    In  the  case  of  street  taken  for  the  railroad  in  the  exercise  of 

railroads  it  is  held  that  a  stable  built  by  the  right  of  eminent  domain,  it  by  no 

it  in  which  to  keep  its  horses,  is  subject  to  means  follows  that  the  soil  is  so  taken  with 

a  mechanic's  lien.     Mcllvain  v.  Heston-  an  immunity  from  aU  liens  and  incum- 

Tille,  &c.  R.  R.  Co.,  5  Phila.  (Penn.)  13.  brances  upon  it.    Such  an  exercise  of  the 

s  Foster,  J.,  in  Botsfordv.  New  Haven,  sovereign  power  would  be  dishonest." 
&c.  R.  R«  Co.,   41  Conn.  464.     In  this         *  St  Louis  Bolt  &  Iron  Co.  v.  Donahoe, 

case,  the  point  was  raised  that  the  statu-  8  Mo.  App.  559. 

tory  lien  could  not  apply,   because  the         *  Peters  r.  St  Louis,  &c.  R.  R.  Co.,  24 

tnatmeni  of  the  soil  only  is  taken  by  the  Mo.  586. 
company,  the  fee  remaining  in  the  laud-         *  Cox  v.  Western  Pacific  R.  R.  Co.,  44 


SEC.  290.]  BOLLING  STOCK.  1021 

and  in  enforcement  of  the  lien,  the  whole  road  must  be  sold.^  But 
where  tlie  statute  expiesslj  gives  a  lien  upon  the  particular  section  of 
the  road  upon  which  the  labor  was  performed,  that  section  alone  is 
subject  to  the  lien.'  In  Missouri,  under  the  statute,  it  is  held  that, 
where  a  railroad  is  built  through  or  in  two  or  more  States,  a  lien 
may  be  enforced  upon  that  portion  of  the  road  which  is  situated  in 
that  State,  although  the  work  was  done  or  materials  were  furnished 
on  that  part  of  the  road  which  is  without  the  State  ;^  but  we  think 
that  this  construction  cannot  be  given  to  these  statutes,  except  where 
both  the  language  of  the  act  and  the  circumstances  are  very  peculiar, 
as  it  cannot,  in  the  absence  of  express  terms  to  that  efifect,  be  pre- 
sumed that  the  legislature  intended  to  extend  the  benefits  of  these 
extraordinary  acts  to  persons  who  performed  their  labor,  or  furnished 
materials,  in  another  jurisdiction,  and  without  any  reference  to  the 
security  aSbrded  by  such  a  statute,  which  could  have  no  force  where 
the  indebtedness  was  incurred.  There  can  be  no  pretence  that  a 
lien  given  by  the  laws  of  Missouri  could  be  extended  to  a  part  of  the 
same  railroad  which  lies  in  another  State,  or  that  a  sale  of  a  railroad 
to  enforce  a  lien  arising  under  the  laws  of  Missouri  could  embrace 
or  affect  the  title  to  that  portion  of  the  road  lying  outside  the  State ; 
and^  this  being  the  case,  it  exhibits  the  exercise  of  an  unusual  com- 
ity, to  permit  a  contractor  or  laborer  from  another  jurisdiction  to 
avail  himself  of  the  lien  given  by  the  laws  of  one  State  for  materieJs 
furnished  or  services  performed  in  another. 

Sec.  290.  RolUng-stook.  —  Unless  the  statute  is  expressly  ex- 
tended to  the  rolling-stock  and  other  movable  property  of  the  cor- 
poration, it  is  not  embraced  in  a  mechanic's  lien,  as  it  is  held  not  to 
constitute  a  part  of  its  real  estate;^  and  even  where  the  statute  is 

Ckl.  IS;  Knapp  v.  St.  Louis,  Kansas  City,  liens  to  contractors  and  others  (act  of 
Ac  R.  R.  Co.,  6  Mo.  App.  205.  But  the  March  27,  1878,  upon  the  road-bed,  etc., 
Uen  only  applies  to  that  portion  of  the  of  railroads,  is  held  to  embrace  strut  rail- 
road which  is  completed  when  the  lien  roads.  St.  Louis  Bolt  &  Iron  Co.  v.  Dona- 
matnres.  Neilson  v,  Iowa  Eastern  R.  R.  hoe,  8  Mo.  App.  659. 
Co.,  51  Iowa,  184.  In  Missonri  it  is  held  >  St.  Louis  Bridge,  &c.  Co.  r.  Memphis, 
that  the  statute  does  not  apply  where  ma-  &c.  R  R.  Co.,  72  Mo.  664. 
terials  are  furnished  for,  or  labor  is  per-  *  In  Neilson  v.  Iowa  Eastern  R.  R.  Co., 
formed  only  upon  temporary  structures  51  Iowa,  184,  this  question  was  raised 
which  are  never  incorporated  in  the  per-  and  decided.  Seeveks,  J.,  said:  "  It  is 
nnnent  work.  Knapp  v.  St.  Louis,  &c.  insisted  that  the  plaintiffs  are  not  entitled 
R  R«  Co.,  6  Mo.  App.  205.  to  a  lien  because  there  was  no  express  con- 

1  Knspp  V.  St.  Louis,  &c  R.  R.  Co.,  tract  that  the  ties  were  to  be  used  in  the 

mUe,  construction  of  the  road.    That  is  to  say, 

s  Cox  V.  Western  Pacific  B.  R  Co.,  47  there  must  not  only  be  a  contract,  but  it 

CaL  87.    In  Missouri,  the  statute  giving  must  specify,  or  rather  contain  a  'oove- 
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extended  to  that  class  of  property,  it  does  not,  as  in  the  case  of  the 
road-bed,  etc.,  extend  to  all  the  rolling-stock,  etc.,  of  the  road,  so  that 

Bant  that  said  ties  shall  be  used  in  the  said  defendant  ties  to  be  used  in  the  oon- 
construction  of  the  Iowa  Eastern  railroad.'  straction  of  a  railroad  on  the  land  and 
To  entitle  the  plaintiffs  to  a  lien  the  ties  right  of  way  of  tlie  said  defendant,  to  mit : 
must  have  been  fnmished  *  under  or  by  between  the  junction  of  the  Iowa  Eastern 
▼irtue  of  a  contract  with  the  owner  or  pro>  railroad  and  the  Milwaukee  &  St.  Paul 
prietor.'  Revision,  §  1846.  It  is  not  re-  railroad,  in  the  township  of  Giard,  in 
quired  by  the  statute  that  the  contract  01a3'ton  county,  Iowa,  at  a  place  called 
should  be  express  or  in  writing.  It  niay  Beulah,  and  a  place  near  Elkader,  in  said 
therefore  be  implied.  That  the  general  county,  to  which  said  Iowa  Eastern  rail- 
term  'contract'  includes  written,  oral,  ex-  road  is  completed.'  It  is  also  averred  a 
press,  and  implied  contracts  is  undoubtedly  lien  statement  had  been  filed.  It  is  evi- 
tnie.  The  conclusion  is,  therefore,  in'e-  dent  if  it  was  not  essential  to  the  estab- 
sistible  that  all  these  classes  of  contracts  lishment  of  the  lien  tliat  such  a  statement 
are  within  the  statute.  InCotesv.  Shorey,  should  have  been  filed,  the  question  of  a 
8  Iowa,  416,  it  is  said:  'This  contract  variance  between  the  one  tiled  and  the 
need  not  be  in  writings  nor  need  it  be  petition  would  be  immaterial.  The  peti- 
proved  by  direct  and  positive  evidence.'  tion,  it  will  be  observed,  asks  that  the  lien 
See  also  Jones  9.  Swan,  21  id.  181.  The  be  established  'on  the  land  and  right  of 
contract  includes  furnishing  the  materials  way.'  It  also  asked  its  establishment  on 
and  the  use.  The  whole  may  be  implied,  the  rolling-stock.  This  was  done.  If  the 
It  cannot  be  divided  into  parts,  and  one  rolling-stock  was  appurtenant  to  and  con- 
portion  implied  from  the  circumstances  stituted  a  part  of  the  real  estate,  it  was  on- 
and  acts  of  the  parties  and  the  other  not.  necessary  to  ask  that  the  lien  be  established 
If  a  contract  is  express  it  is  clearly  not  im-  thereon.  We  have  then  for  detennination 
plied.  It  must  be  one  or  the  other.  It  the  question,  whether  one  who  furnishes 
cannot,  ordinarily  at  least,  be  both.  If  tics  for  the  purpose  of  being  used  in  the 
the  rule  insisted  on  by  the  appellant  should  construction  of  a  railroad  can  have  a  lien 
be  adopted,  a  mechanic  could  not  have  a  on  the  rolling-stock.  If  it  is  real  estate, 
lien  based  on  an  implied  contract.  To  so  or  constitutes  a  part  of  the  '  building, 
constnie  the  statute  would  amount  to  ju-  erection,  or  improvement,'  he  has  such 
dicial  legiHlation.  It  is,  however,  said  our  lien  ;  otherwise  not.  The  land,  road-bed, 
statute  and  those  of  Ohio  and  New  York  and  right  of  way,  and  whatever  is  appur- 
are  identical,  and  that  a  constniction  has  tenant  thereto,  are  real  estate,  and  con- 
been  adopted  in  those  States  in  accord  with  atitute  tlie  '  building,  erection,  or  improve- 
the  views  of  counsel  for  the  appellant,  ment'  contemplated  by  the  statute.  Is 
Choteau  v.  Thompson,  2  Oliio  St.  114,  the  rolling-stock  appurtenant  thereto  in 
and  Hatch  v.  Coleman,  29  Barb.  (N.  Y. )  such  sense  as  to  make  it  a  part  of  the  real 
201,  are  relied  on.  We  have  carefully  estate  ?  This  question  has  been  frequently 
read  these  cases,  and  in  our  opinion  neither  mooted  and  largely  discussed.  It  is  said 
of  them  sustains  the  fxisitlon  of  ootinsel.  there  is  not  an  entire  accord  in  thoauthor- 
We  cannot  resist  the  conclusion  that  the  ities  in  reference  thereto.  It  was  consid- 
former,  as  a  whole,  is  in  direct  opposition  ered  by  this  court  in  City  of  Davenport  v. 
to  the  claim  made  ;  and  as  to  the  latter  it  M.  &  M.  R  R  Co.,  16  Iowa,  348,  and 
is  sufficient  to  say,  if  it  were  directly  in  City  of  Dubuque  ».  I.  C.  R  R  Co.,  39  id. 
point  we  should  not  be  disposed  to  follow  56.  In  the  first  case,  Lowe,  J.,  seems  to 
it.  Cotes  0.  Shorey,  befoi-e  cited,  and  have  been  of  the  opinion  that  rolling-stock 
Stockwell  V.  Carpenter,  27  Iowa,  110,  was  a  part  of  the  road.  The  other  justices 
when  carefully  considered,  will  l)e  found  expressed  no  opinion  on  this  point.  In 
to  sustain,  in  a  degree  at  least,  the  views  the  last  case  Bbgk  and  Day,  JJ.,  expressed 
herein  expressed.  The  petition  states  that  the  opinion  that  the  rolling-stock  of  such 
the  plaintiffs,  in  May,  1872,  made  with  corporations  was  iiersonal  property.  No 
the  defendant  a  'contract  to  furnish  to  opinion  in  relation  thereto  was  expressed 
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the  whole  must  be  sold  under  the  lien,  bat  only  to  so  much  of  it  as 
is  necessary  to  satisfy  the  lien.^ 

by  the  other  jasticee,  one  of  whom  was  on  to  the  power  to  execute,  and  the  effect  and 

the  bench  when  the  first  case  was  deter-  validity  of  mortgages  as  to  after-acquired 

mined.    The  question  is  therefore  an  open  property.     In  one,  rolling-stock  had,  by 

one  in  this  State.     The  leading  cases  in  the  statute  of  the  State  under  the  laws  of 

which  it  is  said  it  has  been  determined  which  the  corporation  existed,  been  de- 

that  rolling-stock  is  real  estate,  to  which  clared  to  be  a  fixture,  and  in  another  the 

oar  attention  has  been  called,  are,  Pennock  property  in  controversy  consisted  of  the 

V.  Coe,  23  How.  (U.  S.)  117  ;  Qee  v.  Tide  houses,  lots,  and  locks  of  a  canal  company. 

Water  Canal  Co.,  24  id.  257  ;  Minnesota  It  has  been  determined  in  the  following 

Co.  V  St  Paul  Co.,  2  WalL  (U.  S.)  609;  cases,  in  addition  to  those  above  cited, 

B.  R.  Co.  V.  James,  6  id.  750;  Scott  v.  that    rolling-stock  is  personal    property. 

C.  &  S.  R.  R.  Co.,  6  Bliss  (U.  S.  C.  C),  Randall  v,  Elwell,  52  N.  Y.  521 ;  11  Am. 
529;  Farmers*  Loan  k  Trust  Co.  v.  St.  Jo.  Eep.  747;  Hoyle  r.  Plattsburgh  R.  R.  Co., 
R.  R.  Co.,  3  Dili.  (U.  S.  C.  C.)  412  ;  and  54  id.  314  ;  13  Am.  Kep.  595;  Chicago  & 
Pierce  v,  Emery,  82  N.  H.  485.  No  such  N.  W.  R.  R.  Co.  v.  Borough  of  Fort 
question  was  determined  in  the  case  last  Howard,  21  Wis.  45  ;  Coe  v,  Columbus 
cited.  The  only  matter  decided  was  as  to  R.  R.  Co.,  10  Ohio  St  ^72  ;  Meyer  v. 
the  validity  and  effect  of  a  mortgage  on  Johnston,  53  Ala.  237,  353.  In  Hoyle  v. 
after-acquired  property.  This  is  evident  Plattsbui^h  R.  R.  Co.,  it  is  said  the  'want 
from  the  anibaequent  ca.«ie  of  the  Boston,  of  the  element  of  localization  in  use  is  a 
&C.  R.  R  Co.  V.  Gilmore,  37  N.  H.  410,  controlling  and  conclusive  reason  why  the 
which  is  an  authority  in  favor  of  the  pro-  character  of  realty  should  not  be  given  to 
]>oaltion  that  rolling-stock  is  personal  prop-  rolling-stock  of  a  railroad,'  and  in  this 
erty,  and  our  attention  has  not  been  called  thought  it  must,  we  think,  be  admitted 
to  a  single  decision  of  a  State  court  holding  there  is  much  force.  How  can  it  be  said 
differently.  We  are  not  prepared  to  say,  that  a  car  belonging  to  a  railroad  in  this 
however,  there  are  none.  It  has  been  said:  State,  when  being  propelled  through  the 
'  Engines  and  cars  are  no  more  appendages  State  of  New  York  at  the  rate  of  twenty 
of  a  railroad  than  are  wagons  and  carriages  miles  an  hour,  is  real  property  in  tliis 
of  a  highway.  Both  are  equally  essential  State  ?  The  proposition  to  us  seems  ab- 
to  the  enjoyment  of  the  road  ;  neither  con-  surd.  In  Ottumwa  Woollen  Mill  Co.  «. 
stitute  a  part  of  it.'  State  Treasurer  «.  Hawley,  44  Iowa,  57,  24  Am.  Rep.  719, 
Sommerville  &  Easton  R.  R.  Co.,  28  N.  J.  we  approved  of  the  criterion  adopted  in 
L.  21.  There  is  much  force  in  the  fore-  Teaff  v.  Hewitt,  1  Ohio  St.  511,  that  in 
goings  because  the  instances  are  not  uufre-  determining  whether  a  given  thing  was 
qnent  where  one  corporation  owns  the  road  real  estate,  '  the  intention  of  the  party 
and  franchise,  and  another  the  rolling-  making  the  annexation  to  make  a  perma- 
stock.  In  the  late  case  of  Williamson  r.  nent  accession  to  the  freehold '  was  a  con- 
Kew  Jersey  Southern  R  R  Co.,  29  N.  J.  trolling  consideration.  Tested  by  this  rule 
£q.  811,  a  case  we  have  not  seen,  the  rolling-stock  cannot  be  regarded  as  real 
Court  of  Appeals  of  New  Jersey  is  said,  in  estate.  The  intention  may  be  asceilained 
an  elaborate  opinion,  to  have  held  that  by  the  use,  and  common  and  universal 
rolling-stock  was  personal  property  and  custom  and  usage.  It  is  well  known  that 
not  real  estate.  The  cases  above  cited  in  the  cars  of  one  road  are.  in  constant  use  on 
the  Federal  courts,  it  is  said,  were  distin-  other  roads.  It  was  never  intended  other- 
guished,  as  we  think  they  well  might  be,  wise.  The  demands  of  commerce  and  trade 
on  the  ground,  if  no  other,  that  in  some  require  it.  It  was  never  intended  they 
of  them  the  only  question  involved  was  as  should  be  annexed  permanently  to  the 


1  Knapp  9.  St.  Lonis,  Itc.  R  R  Co.,  74  Mo.  874 ;  Cranston  v.  Union  Trust  Co. 
75  id.  29. 
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Sec.  291.  Party  cannot  have  sacoesaiTe  Zdena,  when.  —  A  party 
can  under  an  entire  contract  acquire  but  one  lien,^  and  the  cir- 
cumstance that  payments  under  the  contract  are  due  from  time  to 
time  as  the  work  progresses  does  not  authorize  the  filing  of  succes- 
sive liens.^ 

Sec.  292.  Rights  of  Zdenor  aa  againat  Mortgagees.  —  As  against  a 
mortgage  executed  before  a  mechanic's  lien  exists,  the  mortgage  gen- 
erally takes  precedence  over  the  lien,'  as  the  legislature  has  no 
power  to  impair  the  obligation  of  a  valid  contract  or  the  lien  of  duly 
recorded  incumbrances,  or  to  authorize  any  act  which  will  have  that 
effect;  therefore,  unless  the  lien  law  existed  before  the  mortgage 
was  executed,  and  the  statute  in  express  terras  provides  that  such 
liens  shall  have  priority  over  mortgages,  and  the  road  is,  when  the 
mortgage  is  executed,  incomplete,  so  that  the  mortgagee  is  chargeable 
with  notice  that  such  liens  may  arise,  the  title  of  the  mortgagees  will 
be  paramount  ;*  but  where  the  road  is  incomplete  when  the  mortgage 
is  executed,  the  lien  takes  precedence  over  the  mortgage.^    But 

freehold.     It  may  be  safely  aasamed  that  ^  Cox  v.  Western  Pacific  R  R.  Co.,  44 

all  mortgages  executed  on  railroads  spe-  Qui.  18. 

cially  mention  rolling-stock  as  being  in-  '  Cox  v.  Western  Pacific  R.  R.  Co.,  47 

eluded.    Why  is  this  done  if  it  was  regarded  Cal.  87. 

as  real  eetate,  or  as  appurtenant  thereto  ?  '  Coe  v.  New  Jersey,  ftc.  R.  R.  Co., 

Why  the  labored  efforts  ot  counsel,  sus-  81  N.  J.  Eq.  105. 

tained  by  the  elaborate  opinions  of  the  *  Coe  v.  New  Jersey,  &e.  R.  R.  Co., 

highest  court  in  the  country,  demonstrat-  ante;  Brooks  v.  Railway  Co.,  101  tJ.  S. 

ing  that  mortgages  executed  by  such  cor-  443.    Where  work  has  been  done  under  a 

porations   were   liens   on    afber-acquired  contract,  upon  a  railroad,  the  company 

rolling-stock,  if  the  same  was  appurtenant  cannot  by  the  execution  of  a  mortgagi^ 

to  the  realty  ?   About  an  afterward  erected  and  a  sale  thereunder,  defeat  the  lien,  but^ 

station-house  there  never  was  any  doubt,  as  against  such  lien,  such  mortgage  and 

because  it  is  permanently  annexed  to  the  sale   are   void.      Shamokin   Valley,  ftc 

real  estate,  such  being  the  intentbn.    Not  R.  R  Co.  «.  MrIouc,  85  Penn.  ht.  25b 

so,  however,  as  to  rolling-stock ;  hence  the  See  also  Fox  r.  Seal,  21  Wall.  (U.  S.)  424  ; 

strain  to  prove  it  was  covered  by  mort*  Tommey  «.  Spartansbui^h,  &c  R.  R  Co., 

gages  previously  executed.    For  the  reason  7  Fed.  Rep.   (U.  8.)  429  ;  Tyrone,  &c 

above   stated,  and   because  the  decided  R  R  Co.  r.  Jones,  79  Penn.   St.  60 ; 

weight  of  authority,  as  we  believe,  is  in  Meyer  r.   Construction  Co.,   100  U.   8. 

favor  of  the  rule,  we  hold  that  polling-  467 ;  21  Am.  R.  R  Cas.  465. 

stock  is  not  real  estate,  and  that  the  plain-  *  Meyer  «.  Hornby,  101  IT.  8.  728; 

tiffs  are  not  entitled  to  the  lien  thereon."  Brooks  v.  Railway  Co.,  anfe;  Taylor  «. 

But  when  rolling-stock  is  placed  upon  the  Cedar  Rapids,  &c.  R.  K.  Ca,  4  Dill.  {IT.  8. 

road-bed  for  use,  it  is  held  by  some  of  the  C.  C.)  670  ;  Riilroad  Co.  t>.  Meyer,  100 

courts,  at  least,  to  become  annexed  to  the  U.  S.  457.    In  Neilson  v.  Iowa  Eastern 

real  estate  as  a  fixture,  and  therefore  so  R.  R  Co.,  44  Iowa,  71,  it  was  held  that 

far  a  part  thereof  as  not  to  be  liable  to  a  mechanic's  lien  for  ties  furnished  to  a 

seizure   upon    execution.     Grand  Trunk  railroad  attaches  from  the  commencement 

R.  R.  Co.  V.  Eastern  Counties  Bank,  11  of  the  building,  and  takes  precedence  over 

Lower  Canada  Jur.  11.  a  mortgage  executed  after  that  time,  al« 


SBC.  292.]      BIGHTS  OF  LIENOR  AS  AGAINST  MORTGAGEES.      1025 

where  the  road  is  completed  when  the  mortgage  is  executed,  and  the 
lien  arises  for  making  repairs  thereon,  or  additions  thereto,  the  mort- 
gage takes  priority  over  the  lien.^  And  in  the  case  last  cited,  it  was 
also  held  that  a  prior  mortgage  will  take  precedence  over  a  me* 
chanic's  lien,  when  the  improvements  made  by  him  form  an  integral 
part  of  the  road.^  A  mortgage  executed  before  the  corporation  has 
acquired  either  the  legal  or  equitable  title  to  land  does  not  take 
precedence  over  a  lien  in  favor  of  a  mechanic,  arising  for  labor  done 
upon  such  land,  or  materials  furnished  after  the  execution  of  the 
mortgage,  but  before  the  corporation  has  acquired  title  to  the  land.^ 
Thus,  in  the  case  last  cited,  a  land-owner  agreed  with  a  railroad  com- 
pany that  he  would  give  the  land  for  a  depot  and  station  upon  the 
road,  if  the  company  would  erect  a  building  for  the  purpose  upon 
the  land.  The  company  agreed  to  do  so,  and  employed  the  peti- 
tioner to  do  the  mason-work  thereon.  He  began  work  November 
23,  1870,  and  finished  January  17,  1871,  and  immediately  thereafter 
filed  a  certificate  of  his  liea  The  company  began  to  use  the  place 
as  a  station  immediately  after  making  the  agreement  with  the  land- 
owner and  before  the  building  was  commenced,  taking  and  deliver- 
ing passengers  and  freight  there,  and  continued  such  use  until  the 
building  was  completed.  No  conveyance  of  the  land  was  ever 
made  by  the  owner.  The  company  had  previously,  in  May  and 
June,  1869,  made  two  mortgages  of  the  entire  franchise  and  prop- 
erty of  the  road,  the  mortgages  providing  in  express  terms  that  they 
were  also  to  cover  all  lands  and  buildings  that  might  afterwards  be 
acquired  by  or  belong  to  the  company.  It  was  held,  upon  a  petition 
to  foreclose  the  lien,  that  even  if  the  mortgages  could  legally  em- 
brace after-acquired  property,  which  the  court  did  not  decide,  yet 
the  equitable  title  to  the  land  in  question  did  not  vest  in  the  com- 
pany until  the  condition  on  which  they  received  the  land  was  per- 
formed, by  the  completion  of  the  building  so  that  it  could  be 
conveniently  used  for  the  purpose  for  which  it  was  erected ;  and  that 
therefore  the  lien  of  the  petitioner  took  precedence  of  the  mortgage 
incumbranca 

though  the  particnlar  work  for  which  the  as  against  a  mechanic's  lien,  to  he  property 

lien  is  claimed  was  not  commenced  until  connected  with  the  line  of  the  railroad  and 

after  the  execution  of  the  mortgage.  regarded  as  port  of  the  mortgaged  premises 

1  Bear   v.   Bnrlington,   Cedar  Bapids,  under  a  mortgage  prior  to  the  lien. 
Ac.  K.  R.  Co.,  48  Iowa,  619.  "  Botsford  v.  New  Haven,  &c.  R.  K. 

s  In  Goe  V.  N.  J.  Midland  R.  R.  Co.,  81  Co.,  41  Conn.  454. 
N.  J.  £q.  105,  a  depot-building  was  held, 
VOL.  n.  —  20 
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In  Pennsylvania,  under  the  joint  resolution  of  1843,  the  lien  of  a 
contractor,  laborer,  or  workman  upon  the  real  or  personal  estate  of  a 
railroad  company,  for  the  construction,  improvement,  or  repair  of 
the  road,  is  unlimited  in  duration,  and  takes  precedence  over  a 
mortgage  or  transfer  of  the  road,  executed  subsequently  to  such  lien.^ 
But  it  is  held  that  where,  in  a  proceeding  to  foreclose  the  mort- 
gage, such  lienors,  etc.,  are  made  parties  to  the  bill,  and  a  decree  is 
eutered  against  them  pro  confesso,  and  the  road  and  franchises  are 
ordered  to  be  sold  discharged  of  all  liens,  such  lienors  cannot  long 
afterward  assert  their  claims  against  the  purchasers  at  such  sale, 
but  by  their  laches  are  estopped  from  so  doing,  although  the  resolu- 
tion referred  to  provides  that  a  mortgage  or  transfer  of  the  road 
after  such  lien  has  attached  shall  be  deemed  fraudulent,  null,  and 
void  as  against  the  persons  in  whose  favor  it  arises.^ 

Sec.  293.  Essentlala  to  Validity  of  the  Id«L  —  The  lien  given  to 
contractors,  mechanics,  laborers,  etc.,  upon  real  estate,  for  labor  done 
thereon,  is  purely  statutory ;  consequently,  in  order  to  be  operative 
or  available,  it  must  not  only  come  clearly  within  the  provisions  of 
the  statute,  but  all  the  measures  required  by  the  statute  to  be  taken 
by  the  lienors  in  order  to  give  it  validity,  must  be  strictly  taken 
Furnishing  materials  or  performing  labor,  eta,  creates  an  incipient 
lien,'  but  unless  the  necessary  steps  are  taken  to  perfect  it,  it  does 
not  cling  to  the  property,  except  for  the  period  within  which  such 
steps  must  be  taken.  Thus,  if  notice  is  required  to  be  given  to  the 
land-owner,  or  if  the  claim  is  required  to  be  filed  in  a  certain  office 
within  a  certain  time,^  the  lien  ceases  to  exist  if  such  steps  are  not 
taken  within  the  time  specified.  Thus,  where  notice  of  the  lien  is 
required  to  be  given  or  filed  within  ninety  days  from  the  comple- 
tion ^of  the  work,  unless  such  notice  is  given  or  filed  within  that 
period,  it  is  lost;^  and  the  notice  must  contain  aU  the  elements 
specified  in  the  statute,  as  to  the  nature  of  the  claim,^  the  de- 
scription of  the  property,  its  ownership,  and  all  other  matters.^ 

1  Fox  V.  Seal  21   WaU.  (IT.  S.)  424  ;  «  Boston  v.  Chesapeake,  &c.  R.  R.  Co., 

Pyrone  &  Cleartield  R.  R.  Co.  v,  Jones,  79  aanie, 

Penn.  St.  60.  *  Delaware  R.  R.  Construction  Co.  v, 

>  Woods  V.  Pittsbuigh,  kc,  R.  R.  Co.,  Davenport,  Ac  R.  R.  Co.,  ante. 

8  Am.  &  Eng.  R.  R.  Cas.  (Penn.)  525.  •  Lankey    v.    Wells,    16    Nev.    271  ; 

*  Boston  V.  Chesapeake,  &c  R.  R.  Co.,  Holmes  «.  Richet,  56  Cal.  807  ;  Shielda 

12  Eng.  &  Am.  R.  R.  Cas.  (Va.)  263;  «.  Garrett,  12  Phila.  (Penn.)  458. 

Delaware,  &c  Co.  v.  Davenport^  Ac  R.  R.  ^  Rogg   v.  Hoover,    28    Minn.    404  ; 

Co.,  46  Iowa,  406.  Wehr  v.  Shyneeck,  55  Md.  484  ;  Newman 

9.  Brown,  27  Kaa.  117. 
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So  too,  the  method  stated  in  the  statute  for  the  enforcement  of  the 
lien,  and  the  time  within  which  such  proceedings  must  be  com- 
menced must  be  strictly  pursued.^  Indeed,  as  the  right  and  the 
remedy  are  both  given  by  statute,  the  lienor  must  comply  strictly 
with  all  the  requirements  of  the  statute,  both  to  complete  and 
effectuate  the  right. 

Sec.  294.  PerBons  In  whose  Tavor  a  Iden  may  eadst.  —  A  lien  upon 
a  railroad  for  materials  or  labor  can  only  arise  in  favor  of  such  per- 
sons as  the  statute  designates.  In  some  of  the  States,  it  is  extended 
to  contractors,  subcontractors,  mechanics,  laborers,  and  workmen. 
In  the  case  of  subcontractors,  it  is  held  that  the  statute  giving  a 
lien  does  not  extend  beyond  him,  and  that  a  person  furnishing 
materials  for  the  road  upon  a  contract  with  him  has  no  lien  against 
the  railroad  company  or  its  property  therefor.^  In  the  case  of 
subcontractors,  if  they  intend  to  rely  upon  the  responsibility  of  the 
corporation  rather  than  upon  that  of  the  contractor,  it  is  generally 
made  necessary  for  them  to  notify  the  corporation  thereof,  so  that  it 
may  protect  itself  by  withholding  payments  which  may  become  due 
to  him  from  time  to  time  under  the  contract ;  and  until  such  notice 
is  given,  he  has  no  claim  upon  the  corporation,  either  by  way  of  lien 
or  otheiwise,  for  work  done  or  materials  furnished  under  his  contract^ 
nor  does  his  lien  became  complete,  unless  he  fully  complies  with  all 
the  provisions  of  the  statute  ;*  and  if  payments  for  the  whole  work 
have  become  due  to  the  contractor  and  have  been  made  by  the  cor- 
poration, before  the  work  is  completed,  and  before  the  subcontractor 
has  given  notice  as  required  by  statute,  he  can  have  no  claim  upon 
the  corporation,  either  by  way  of  lien  or  otherwise,  for  the  amount 
due  him  from  the  contractor.^ 

Sec.  295.  Mechanics,  Ziaborers,  Workmen,  Servants,  etc.,  who  are, 
within  these  Statutes.  —  There  is  considerable  conflict  in  the  cases, 
as  to  who  are  mechanics,  laborers,  servants,  etc.,  within  the  meaning 
of  these  statutes.  In  a  Canada  case,^  under  a  statute  which  provides 
that  every  "mechanic,  machinist,  builder,  miner,  laborer,  or  other 
person  doing  work  upon  or  furnishing  materisds  to  be  used  in  the 

1  Delaware,  &c.  Co.  v,  Davenport,  &c.  '  Cairo,  &c.  R.  R.  Co.  v.  Coublc,  85 
B.  B.  Co.,  aiUe  ;  Lounsbury  v.  Iowa,  &c.     III.  555. 

R.  R.  Co.,  49  Iowa,   255  ;  Cranston  v,  *  Cairo,  &c,  B.  B.  Co.  v,  Couble,  4 

Union  Trost  Co.,  75  Mo.  29.  Brad.  (lU.)  133. 

2  Cairo,  &c.  B.  B.  Co.  v,  Watson,  85  »  Rowland  ».  Centre ville,  &c.  B.  R 
IlL  531  ;  Smith  Bridge  Co.  v,  Louisville,  Co.  (Iowa),  11  Am.  &  Eng.  R.  R.  Gas.  47. 
ftc  B.  B.  Co.,  72  lU.  606.  *  Amoldi  v.  Gouin,  22  Grant  Ch.  314. 
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construction  of  any  building  shall  have  a  lien  or  charge  for  the  price 
of  the  work,"  it  was  held  that  an  architect  who  designs  or  superin- 
tends the  work  comes  within  its  provisions.  "  It  was  contended," 
said  Proudfit,  V.  C,  "  that  the  act  only  contemplated  persons  who 
applied  manual  labor  on,  or  furnished  materials  to  be  used  in,  a 
building  in  course  of  construction;  that  an  architect  did  neither, 
and  that  the  phrase  other  person  must  be  construed  person  of  the 
same  character  as  those  mentioned  specifically  in  the  section.  The 
duties  of  an  architect  in  preparing  elevations,  working-plans,  specifi- 
cations, superintending  the  construction  of  the  building  according  to 
the  plans,  and  seeing  that  proper  materials  are  used,  etc.,  are  essential 
things  to  be  done  in  the  construction  of  the  work ;  and  the  architect 
seems  to  me,  if  not  comprehended  under  the  designation  of  builder, 
to  come  under  that  of  other  person!*  In  New  York,*  New  Jersey,^ 
Louisiana,^  and  Minnesota,^  a  similar  doctrine,  and  upon  the  same 
grounds,  was  held.  But  in  Pennsylvania,*  under  a  statute  similar  to 
the  New  York  statute,  it  is  held  that  an  architect  is  a  "  mechanic  " 
within  the  meaning  of  the  term  as  employed  in  the  statute,  and 
that  as  such  he  is  entitled  to  a  lien  upon  a  building  or  other  stract- 
ure  the  plans  for  which  are  drawn  by  him,  or  the  construction  of 
which  he  superintends.  "  The  contract  in  this  case,"  say  the  court, 
'*  denominates  the  plaintiff  an  architect.  That  he  was  at  the  same 
time  a  mechanic  is  evident  from  the  requirement  not  only  to  draw 
the  plans  of  the  work  to  be  done,  but  the  duty  of  explaining  and 
directing  its  pn^r  execution.  This  is  work  often  done  by  the 
master-mechanic,  and  is  as  essential  to  the  due  construction  of  a 
building  as  is  the  purely  mechanical  part ;  for  without  it,  shape, 
symmetry,  and  proportion  would  be  wanting,  —  elements,  not  of 
beauty  alone,  but  of  strength  and  convenience,  in  every  super- 
structure. To  preserve  these  elements  some  architectural  skill  is 
required,  but  is  generally  exercised,  in  ordinary  buildings,  by  a  mere 
mechanic  by  occupation.  This  would  certainly  not  impair  his  right 
to  a  lien  as  such  mechanic.  A  mere  naked  architect,  who  may  be 
such  without  being  an  operative  mechanic,  who  draws  plans  in 
anticipation  of  buildings,  usually  to  enable  the  builder  to  determine 
what  kind  he  will  erect,  could  hardly  be  supposed  to  be  within  the 
act  which  provides  a  lien  for  work  *done  for  or  about  the  erection  or 

1  Stryker  ».  Casaidy,  76  N.  Y.  60.  *  Knight  r.  Norris,  18  Minn.  476. 

'  Mutual  Benefit  Life  Ins.  Co.  v.  Bow-         *  Bank  of  Pennsylvania  v.  Ones,  SS 

land,  26  N.  J.  Eq.  889.  Penn.  St  423. 
*  Mulligan  v.  Mulligan,  18  La.  An.  20. 
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eonstnictiou  of  the  building.'  But  very  distinguishable  from  this  is 
the  case  of  a  party  employed  to  devote  his  entire  time  to  a  building, 
and  who  draws  the  plans  for  every  part  of  the  work,  and  directs  its 
execution  according  to  such  plans  and  specifications.  This  is  labor 
—  mechanical  labor  of  a  high  order  —  contributing  its  proportionate 
value  to  the  beauty,  strength,  and  convenience  of  the  edifice.  Why 
is  not  this  to  be  considered  as  meritorious  as  mere  manual  labor 
with  the  tools  of  a  trade  ?  Both  are  necessary  to  the  accomplishment 
of  the  end  in  view,  and  both  were  necessary,  or  were  deemed  so  to 
be  in  this  case,  to  the  progress  of  the  building,  and  in  and  about  its 
construction."  * 

But  in  Missouri^  and  Kentucky^  the  doctrine  of  the  Pennsylvania 
cases  is  questioned,  and  it  is  held  that  an  architect  is  not  entitled  to 
a  lien  for  drawing  plans  for,  or  superintending  the  construction  of 
a  building,  under  a  statute  giving  a  lien  to  a  "  mechanic,  workman, 
laborer,"  eta,  upon  the  ground  that  he  is  not  within  the  defined 
classes  of  persons.  In  Montana  ^  a  similar  rule  was  adopted,  under 
a  similar  statute  as  to  a  person  who  was  employed  by  a  corporation 
at  a  monthly  salary  to  superintend  the  erection  of  buildings  and  the 
working  of  mines.  But  it  seems  to  us  that  the  doctrine  of  the  New 
York  and  Pennsylvania  cases  before  cited  expresses  the  better  rule, 
and  that  the  services  of  an  architect  in  designing,  or  of  a  person 
superintending  the  construction  of  a  building,  comes  clearly  within 
the  spirit  of  the  statute,  which,  after  enumerating  the  particular 
classes  of  persons  for  whose  benefit  the  statute  was  intended,  con- 
tains another  sweeping  and  comprehensive  clause,  "  or  other  person 
who  performs  any  labor  or  furnishes  materials  for  any  building,"  etc., 
even  though  he  is  not  to  be  treated  as  a  "  mechanic  '*  m  the  ordinary 
sense  of  the  tarm. 

Neither  a  contractor  nor  a  subcontractor  can  be  regarded  as 
"  a  laborer  "  under  a  statute  giving  a  right  of  action  for  labor  debts.*^ 
Where  a  claim  for  a  lien  is  fileid  by  a  subcontractor  or  a  person  who 
had  furnished  mateiials  for  a  building,  it  is  a  proper  practice  to  make 

1  In  Ames  v.  Dyer,  41  Me.  897,  it  was  or  the  class  of  labor  done  by  him  in  de- 
held  that  a  person  who  draws  plans  for  a  signing  the  ship. 

ship  has  no  lien  npon  the  ship  therefor;         ^  Reeder  v,  Bensbury,  6  Mo.  App.  445; 

bat  this  is  npon  the  ground  that  the  stat-  see  also  Blakeley  v.  Blakeley,  27  id. 
ute  only  gives  a  lien  thereon  to  **  any  ship-         '  Foushee  v.  Grigsby,  12  Bush (Ky.),  75. 
carpenter,  caulker,  blacksmith,  joiner,  or         ^  Smallhouse  v.  Kentucky,  &c.  Co.,  2 

other  person  who  shall  perform  labor  or  Mont.  443. 

famish  materials  for  or  on  account  of  any         ^  Chicago,  &c.  R.  R.  Co.  v,  Stuxgis,  44 

ship,"  and  does  not  include  an  architect,  Mich.  538. 
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the  contractor,  as  well  as  the  owner  of  the  building,  a  defendant  in 
the  suit,  so  that  the  court  may  adjust  all  the  equities  between  the 
parties.  But  if  the  contractor  is  a  necessary  paity,  his  omission 
must  be  objected  to  by  demurrer  or  answer ;  otherwise  the  objection 
is  waived.^  A  mortgagee  cannot,  where  the  lienor  (a  subcontractor) 
has  complied  with  the  statute,  object  to  the  validity  of  the  lien,  on 
the  ground  that  he  did  not  present  to  the  company  a  statement  of 
his  claim  certified  by  the  contractor  to  be  just,  after  a  judgment 
establishing  his  lien  has  been  rendered,  in  proceedings  to  which  the 
contractor  and  the  company  were  parties,* 

Under  statutes  giving  "  laborei-s  "  upon  railroads,  engaged  in  their 
construction,  a  right  of  action  against  the  corporation,  or  a  lien  upon 
the  railroad  therefor,  it  is  sometimes  an  important  and  vexed  ques- 
tion, who  come  under  that  head.  Webster,  in  his  dictionary,  defines 
a  laborer  as  being  "  one  who  labors  in  a  toilsome  occupation ;  a  man 
who  does  work  that  requires  little  skill,  as  distinguished  from  an 
artisan;"  and  under  his  definition  of  "labor"  he  includes  "intel- 
lectual exertion,  mental  exertion;"  so  that  it  appears  that  a  person 
may  perform  "  labor  "  without  being  a  "  laborer  "  within  the  ordinary 
meaning  of  the  term.  In  a  Pennsylvania  case,®  this  distinction  was 
adopted,  the  court  holding  that  a  civil  engineer  was  neither  a  "  la- 
borer nor  workman  "  within  the  meaning  of  those  terms  as  used  in 
a  mechanic's  lien  law.  "  Ordinarily,"  say  the  court,  "  these  words 
cannot  be  understood  as  embracing  the  learned  professions,  but 
rather  such  as  gain  their  livelihood  by  manual  toil.  When  we  speak 
of  the  laboring  or  working  classes,  we  certainly  do  not  intend  to 
include  therein  persons  like  civil  engineers,  the  value  of  whose 
services  rests  rather  in  their  scientific  than  in  their  physical  ability. 
We  thereby  intend  those  who  are  engaged,  not  in  head,  but  in  hand 
work,  and  who  depend  upon  such  hand  work  for  their  living. 
Worcester  defines  a  laborer  to  be  'one  who  labors;  one  regularly 
employed  at  some  hard  work ;  a  workman  ;  an  operative ;  oft^n 
used  of  one  who  gets  a  livelihood  at  some  coarse,  manual  labor,  as 
distinguished  from  an  artisan  or  professional  man.'  In  like  manner, 
a  workman  is  defined  as  *  one  who  works ;  *  one  employed  in  any 
labor,  especially  'manual  labor.'"  "It  is  true,  in  one  sense,  the 
engineer  is  a  laborer ;  but  so  is  the  lawyer  and  doctor,  the  banker 

1  Carney  v.  La  Crosse  &  Milwaukee  *  Pennsylvania,  Ac  B.  B.  Co.  t^ 
B.  B.  Co.,  15  Wis.  508.  Lenffer,  84  Penn.  St  168. 

2  Brooks  V.  BaUway  Co.,  101  U.  S.  448. 
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and  corporation  officer,  yet  no  statistician  has  ever  been  known  to 
include  these  among  the  laboring  classes."  In  New  York  ^  a  con- 
sulting-engineer was  held  not  to  be  a  "  laborer  or  operative  "  within 
the  meaning  of  those  terms  as  employed  in  a  statute  giving  to  those 
classes  special  advantages  for  the  recovery  of  their  wages.  In 
Nevada  ^  a  **  foreman  "  or  **  boss  "  of  mining  haqds  was  held  to  be  a 
"  laborer  or  person  performing  labor/'  within  the  mechanic's  lien  law. 
But  it  will  be  observed  that  this  doctrine  does  not  conflict  with  the 
previous  cases,  but  comes  clearly  within  the  definition  given  by 
Webster.  In  Missouri,'  Montana,*  and  Kentucky,*  a  person  em- 
ployed to  superintend  the  construction  of  a  building,  is  held  not  to 
be  a  "  laborer  or  workman  "  within  the  meaning;  of  those  terms  as 


^  Erricson  v.  Brown,  88  Barb.  (N.  Y.)  a  claas  of  servants  ;  but  this  donbtingly, 

340.  'because  they  serve  in  a  su|ierior  minis- 

*  Capron  r.  Stent,  11  Nev.  804.  In  terial  capacity;  *  and  in  view  of  the  declara- 
New  York,  nnder  the  provision  of  §  18  of  tions  already  made  by  this  coui-t  as  to  the 
the  act  of  1848,  authorizing  the  promotion  object  of  the  statute,  — Coffin  v,  Reynolds, 
of  corporations  for  manufacturing,  mining,  87  N.  Y.  640  ;  Gumey  v.  Atlantic  &  G. 
mechanical,  etc,  purposes,  which  makes  W.  H.  Co.,  58  id.  867  ;  Aiken  v.  Wassan, 
the  stockholders  "liable  for  all  debts  that  24  id.  482;  Stryker  o.  Cassidy,  76  id.  58, 
may  be  due  and  owing  to  their  laborers,  —  it  may  be  added  that  as  such  individuals 
servants,  and  apprentices  for  services  per-  occupy  positions  and  are  usually  of  such 
formed  for  such  corporation,*'  it  is  held  capacity  aa  enables  them  to  look  out  for 
that  a  person  described  as  the  bookkeeper  themselves,  they  are  not  within  the  priv- 
and  general  manager  of  the  company,  and  ilege  of  the  statute.  According  to  the 
who  kept  an  account  of  all  the  receipts  and  rule  that  when  two  or  more  words  of  anal- 
disbursements  of  the  company,  and  in  the  ogous  meaning  are  coupled  together  they 
absence  of  the  superintendent  had  the  are  understood  to  be  used  in  their  cognate 
chai^  and  control  of  its  business,  and  sense,  express  the  same  relations,  and  give 
was  employed  at  a  yearly  salary  of  $1,200,  color  and  expression  to  each  other,  the 
is  not  a  servant  or  a  laborer,  —  Danforth,  word  '  servant  *  though  general  must  be 
J.,  saying:  "The  clause  in  question  limited  by  the  more  specific  ones,  '  laborer ' 
creates  a  privileged  class  into  which  none  and  '  apprentice/  with  which  it  is  associ- 
but  the  humblest  employ^  are  admitted,  ated,  and  be  held  to  comprehend  only  per- 
The  services  referred  to  are  menial,  or  sons  performing  the  same  kind  of  service 
manual,  services.  He  who  performs  them  that  is  due  from  the  others.  A  general 
must  be  of  a  class  whose  members  usually  manager  is  not  ^usdem  generis  with  an 
look  to  the  reward  of  a  day's  labor  or  ser-  apprentice  or  laborer."  Wakefield  v, 
vice  for  immediate  or  present  support,  from  Fargo,  90  N.  Y.  213.  See  Sandiman  v. 
whom  the  company  do  not  expect  credit  Breach,  7  B.  &  C.  96  ;  Rex  t%  Cleworth, 
and  to  whom  its  future  ability  to  pay  is  of  4  B.  &  S.  927  ;  Kitchen  v.  Shaw,  0  A.  & 
no  consequence, — one  who  is  responsible  K  729;  Barnard  v.  Pen  nick,  7  B.  &  C. 
for  no  independent  action  but  who  does  a  536  ;  Williams  r.  Golding,  L.  R.  1  C.  P. 
day's  work  or  a  stated  job  nnder  the  direc-  69 ;  Smith  r.  People,  47  N.  Y.  337  ; 
tion  of  a  superior.  Gordon  v,  Jennings,  Hovey  v.  Ten  Brock,  3  Rob.  (N.  Y.)  816. 
L.  R.  9  Q.  B.  D.  46 ;  Dean  v,  De  Wolf,  •  Blakely  v.  Blakely,  27  Mo.  89. 
16  Hun  (N.  Y.),  186 ;  affirmed,  82  N.  Y.  *  Smallhouse  v.  Kentucky,  &c.  Co.,  2 
626.  Blackstone  speaks  of  stewards,  Mont.  443. 
Actors,  and  bailiffs  as  perhaps  constituting  *  Foushee  v,  Grigsby,  12  Bush  (Ky),  75. 
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used  in  a  mechauic's  lien  law.  Thus  it  will  be  seen  that  the  true 
test  by  which  to  determine  whether  a  person  is  a  "laborer"  or 
"  workman,"  so  as  to  be  entitled  to  the  advantages  of  statutes  giving 
liens  to  those  classes,  or  special  remedies  against  the  corporation, 
where  they  are  employed  by  contractors,  etc.,  depends  upon  the 
circumstance  whether  they  are  employed  to  perform  manual  labor, 
requiring  but  little  skill,  or  not 
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CHAPTER  XVIL 

Eailways  AS  Carriers  of  Passengers:  Duties  op. 
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Freight-Car,  &c. 

805.  Duty  as  to  stopping  of  Trains 

for  Passengers  to  alight. 
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811.  False  announcement  of  Arrival 
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812.  Liability  for  delay  in  running 
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Obligations. 

814.  Overshooting  Stations,  &c. 

815.  Liability  for  acts  of  Servants* 

816.  Rule  as  to  Assaults,  &c.,  upon 
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Sec.  296.  Distiiiction  between  Duties  of  Carriers  of  Gtoods  and  of 
PaBsengera.  —  As  the  business  of  carrying  passengers  has  been  of 
rapid  growth,  so  has  the  department  of  the  law  relating  thereto 
been  of  rapid  development.  The  first  case  in  which  damages  for  an 
injury  to  a  passenger  were  recovered,  was  tried  only  at  the  close  of 
the  last  century.^  In  that  case  a  passenger  by  a  stage-coach,  having 
been  injured  by  the  negligence  of  the  carrier,  brought  his  action  for 
damages,  and  Lord  Kenton,  in  passing  upon  the  question,  said  that 
where  the  proprietors  of  stage-coaches  '*  carry  passengers,  they  are 
bound  to  carry  them  safely  and  properly."  This  statement  of  the 
duty  of  carriers  of  passengers,  while  it  does  not  express  their  exact 


1  White  V.  Boulton,  Peake's  Gas.  81. 
The  rule  relative  to  this  class  of  carriers 
in  this  country  has  been  held  to  be  that  a 
stage^XMch  proprietor  is  bound  to  furnish 
good  ooachea,  gentle  and  well-broken 
horses,  and  a  prudent  and  skilful  driver, 
and  that  a  recoveiy  may  be  had  for  an  in- 


jury resulting  from  any  fault  in  this  re 
spect  Ingalls  v.  Bills,  9  Met.  (Mass.)  1 
McKinney  v.  Mill,  1  McLean  (U.  S.),  640 
Sales  V,  Westeni  Stage  Co.,  4  Iowa,  547 
Farrish  v,  Reigle,  11  Gratt.  (Va.)  697 
Peck  V.  Neil,  3  McLean  (U.  S.),  22  ;  Mc 
Lane  v.  Sharp,  2  Harr.  (Del.)  481. 
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duty  as  now  held,  nevertheless  recognizes  the  distinction  which 
exists  between  the  liability  of  common  carriers  of  passengers  and 
common  carriers  of  goods.  Indeed,  the  duty  in  the  two  cases  differs 
widely,  and  for  obvious  reasons.  Goods  are  inanimate  and  without 
intelligence,  and  cannot  of  themselves  exercise  any  care  or  caution 
with  a  view  to  their  own  safety,  wliile  persons  can  exercise  such 
caution  so  far  as  their  conveyance  is  concerned.  Goods  are  liable  to 
be  stolen,  broken,  or  destroyed  if  not  cared  for  by  the  carrier ;  while 
pei-sons  are  not  liable  to  be  stolen,  and  it  is  presumed  will  exercise 
care  and  caution  to  prevent  injury  to  themselves  as  far  as  possible. 
The  intelligence  and  volition  of  persons  carried  makes  such  a  mate- 
rial difference  in  all  possible  calculations,  that  it  precludes  the  car- 
rier from  assuming  the  duties  of  an  insurer  in  regard  to  them.  If 
the  law  imposed  any  such  duty  upon  them,  the  result  would  almost 
certainly  be,  either  the  refusal  of  carriers  to  undertake  passenger 
traffic,  or  to  raise  the  rates  to  a  sum  adequate  to  meet  the  relation, 
or  to  provide  by  special  contract  in  every  case  precisely  what  their 
liability  shall  be.  But  the  law  has  imposed  no  Such  onerous  burden 
upon  them.^  "  There  is  a  wide  distinction,"  says  Parke,  J.,^  "  between 
contracts  for  the  conveyance  of  pjissengers,  and  those  for  the  convey- 
ance of  goods.  In  the  latter  case  the  parties  are  liable  at  all  events, 
except  the  goods  be  destroyed  or  damaged  by  the  act  of  God  or  the 
King's  enemies,  while  in  the  former  case  they  are  only  responsible 
to  their  passengers  in  case  of  express  negligence."  ^  Their  liability 
may  be  said  not  to  be  "  a  constant  quantity,"  but  varies  with  the 
persons  carried  and  the  circumstances  of  each  case,*  and  they  are 
only  liable  for  actual  or  culpable  negligence. 

Sec.  297.  Obllgatioii  to  Receive  and  Cany.  —  Common  carriers  of 
passengers  who  hold  themselves  out  as  such  are  bound  to  receive  all 
who  require  passage,  so  long  as  they  have  room  for  them  and  there  is 
no  sufficient  legal  excuse  for  refusing.^    They  have  no  right  to  re- 

1  Aston  V,  Heaven,  2  Esp.  538 ;  Ben-  '  See  also  per  Sir  James  Mansfield 
nett  V.  Peniosulur  Steamboat  Co.,  6  C.  B.     in  Christie  v.  Griggs,  2  Camp.  79. 

775  ;  Sharp  v.  Grey,   9  Bing.  460  ;  Pen-  *  Johnson  v,  Winona,   &c.  R.  R.  Co., 

dleton,  &c.  K.  R.  Co.  v.  Shires,  18  Ohio  11  Minn.  29<S  ;  Stokes  v.  Saltonstall,  18 

St.   255  ;  Feital  v.  Middlesex  R.  R.  Co.,  Pet.  (U.  S.)  150  ;  Brockway  v,  Laaala,  1 

109  Miiss.  398  ;  Knight  v.  Portland,  &c.  Edw.  (N.  Y.)  136;  Fuller  p.  Naugatnck 

R.  R.  Co.,  56  Me.  234  ;  Caldwell  v.  N.  J.  R.  R.  Co.,  21  Conn.  563  ;  Hall  v.  Conn. 

Steamboat  Co.,  47  N.  Y.  282  ;  Munroe  i;.  River  R.  R.  Co.,  13  Conn.  826  ;  Maverick 

Leach,  7  Met.  (Mass.)  274  ;  Mier  v,  Penn.  v.  Eighth  Ave.  R.  R.  Co.,  86  N.  Y.  878  ; 

R.  R.  Co.,  64  Penn.  St.  225.  Boyce  v.  Anderson,  2  Pet.  (U.  S.)  150. 

2  In  Croft  V,  Waterhouse,  11  Moore,  *  Bennett  v,  Diitton,  10  N.  H.  481 ; 
13S.  Turner  v.  North  Beach,  &c.  R.  R.  Co.,  84 
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fuse  to  carry  persons  becaose  of  race  or  color,  or  without  good  cause.^ 
They  may  establish  reasonable  roles  for  canying  on  the  business,  — 
thus,  they  may  have  separate  cars  for  ladies,'  and  separate  cars  for 
colored  people,^  —  and  may  enforce  them  in  a  reasonable  manner.  So 
they  may  run  through  or  express  trains,  stopping  only  at  such  sta- 
tions as  they  indicate  in  their  time-tables ;  and  they  are  not  bound 
to  receive  passengers  upon  their  trains  for  stations  at  which  the 
train  is  not  advertised  to  stop.  Nor  are  they  bound  to  receive  a 
drunken  person,*  or  gamblers  who  seek  to  board  the  train  to  ply 
their  vocation;^  and  the  same  rule  would  doubtless  apply  to  known 
pickpockets,  sneak  thieves,  train  robbers,  etc.  Neither  are  they 
bound  to  carry  a  person  who  is  fleeing  from  justice,  or  one  whose 
conduct  is  riotous  or  disorderly,  or  who  is  known  to  be  a  dangerous 
character,  or  a  maniac,  or  whose  person  or  clothing  is  in  such  a 
filthy  or  disgusting  condition  as  to  make  his  presence  in  the  car 
obnoxious  to  other  passengers,  or  who  is  affected  with  a  contagious 
disease,  or  is  infested  with  vermin,^  or  is  intoxicated  to  such  an  ex* 
tent  as  to  render  it  probable  that  he  would  be  disgusting,  disagree- 
able, or  annoying  to  the  passengers.  But  slight  intoxication,  such 
as  would  not  seriously  affect  the  conduct  of  the  passenger,  will  not 
justify  the  company  in  refusing  to  receive  and  carry  him.^  Neither 
are  they  generally  bound  to  take  a  passenger  when  their  cars  are 
already  full®  But,  if  a  person  has  purchased  a  ticket  to  go  by  a 
certain  train,  under  a  stipulation  of  the  company  that  it  will  run 

Cal.  594  ;  Saltonstall  v.  Stokes,  18  Pet.  the  jury  whether  from  the  passenger's  pre- 

'  (U.  S.)  181 ;  Pleasant  v.  North  Beach,  &u.  vioos  coarse  on  its  trains,  the  company 

R.  R.  Co.,  84  Cal.  686 ;  Tarbell  v,  Cen-  had  good  reason  for  snpposing  that  such 

tral  Pacific  R.  R.  Co.,  84  Cal.  616  ;  Han-  was  his  purpose  in  a  given  instance.    Prob- 

nibal,  &c.  R.  R.  Co.  v.  Swift,  12  Wall,  ably  in  cases  of  this  kind  a  railway  com- 

(U.  S.)  263.  peny  would  not  be  justified  in  refusing  to 

^  Indianapolis,  &c.  R.  R.  Co.  v.  Rin-  carry  the  passenger  upon  a  mere  suspicion 

ard,  46  Ind.  298  ;  West  Chester,  &c.  R.  that  such  was  the  passenger's  intent,  nor 

R.  Co.  o.  Miles,  55  Penn.  St.  209  ;  San-  upon  the  other  hand,  merely  because  the 

ford  9.  Catawissa,  &c.  R.  R.  Co.,  2  Phila.  person  bad  the  reputation  of  being  a  gam- 

(Penn.)  107  ;  Day  v,  Owen,  5  Mich.  520.  bier.     It  must,  in  order  to  justify  its  re- 

*  Peck  V,  y.  Y.  Central  R.  R.  Co.,  70  fusal    to  carry,   be    able    to  show  good 

N.  Y.   587  ;  Bass  v.   Chicago,  Ac.  R.  R.  grounds  for  inferring  that  the  person  was 

Co.,  86  Wis.  450  ;  89  id.  636  ;  42  id.  654.  not  only  a  gambler,   but  also  that  he  in- 

'  Britton  r.  Atlanta,  &c.  R.  R.  Co.,  88  tended  to  ply  his  vocation  on  the  train. 
N.  C.  536.  «  Walsh  v.  Chicago,  &c.  R.  R.  Co.,  42 

«  Vinton  v.  Middlesex  R.  R.  Co.,  11  Wis.  28. 
AUen  (Mass.),  804.  ^  Pittsburgh,  &c  B.  B.  Co.  v.  Van- 

A  Thurston  o.  Union  Pacific  R.  R.  Co.,  dyne,  57  Ind.  576. 
4  Dill.  (U.  S.  C.  C.)  821.     In  this  case         »  Jencks  v.  Coleman,  2  Sum.  (U.  S.j 

the  ooart  held  that  it  was  a  question  for  221. 


1036     BAILWAYS  AS  CABBIEBS  OF  PASSEN6EBS.     [CHAP.  XYH. 

trains  at  certain  times  and  in  a  certain  manner,  "  or  good  for  this 
day  only,"  they  cannot  excuse  themselves  from  carrying  him  upon 
the  ground  that  they  have  no  room.  Nor  if  they  have  sold  tickets 
to  passengers  good  only  upon  a  certain  train,  can  they  rely  upon  this 
excuse.  In  such  cases  they  are  bound  to  have  room  for  all  the  pas- 
sengers to  whom  tickets  have  been  sold  for  the  trip.^  If  their  cars 
are  full,  and  they  continue  to  take  more  passengers  than  they  can 
reasonably  provide  for,  without  notice  to  them  of  their  inability  to 
provide  for  them,  they  are  under  all  the  obligations  usually  due  to 
such  passengers.^  It  has  been  held  that  they  are  not  bound  to 
carry  a  passenger  whose  ostensible  purpose  is  to  injure  their  business, 
—  as,  a  person  who  is  soliciting  traffic  for  a  rival  line.^  But  liaving 
accepted  the  fare  of  a  person  whom  it  might  not  be  obliged  to  carry, 
and  received  him  on  board  its  train  or  other  passenger  vehicles,  al- 
though ignorant  at  the  time  of  the  passenger's  identity,  it  cannot, 
if  he  properly  demeans  himself  as  a  passenger,  expel  him  therefrom 
upon  discovering  his  identity.  Thus,  in  a  case  in  the  United  States 
Supreme  Court,*  the  libellant  was  expelled  from  the  city  of  San 
Francisco  by  a  Vigilance  Committee,  and  was  forcibly  put  on  board 
an  outgoing  steamer  and  landed  at  the  Mexican  port  of  Acapulco. 
With  the  determination  of  returning  to  San  Francisco  in  defiance  of 
the  Vigilance  Committee,  he  got  on  board  a  steamer  destined  for 
that  port,  of  which  the  respondent  was  master.  After  the  steamer 
had  put  to  sea,  his  identity  and  the  fact  of  his  expulsion  from  San 
Francisco  were  discovered,  and  the  respondent,  with  a  view  of  pre- 
venting him  from  returning  to  San  Francisco,  believing  that  he 
would  be  killed  by  the  Vigilance  Committee  if  he  returned,  put  him 
on  board  another  steamer,  which  again  landed  him  at  Acapulco.  It 
was  held  that,  having  been  permitted  to  go  upon  the  respondent's 

1  Hawcroft  V.  Great  Northern  Ry.  Co.,  been  in  the  habit  of  coming  on  board  the 

16  Jur.  196.  steamboat  at  Providence  and  Newport  for 

*  Evansville,  &c.  R.  R.  Co.  v,  Duncan,  the  purpose  of  soliciting  passengers  for  the 
28  Ind.  444  ;  Thompson's  Carriers  of  Pas-  Tremont  line.  It  was  held  that  if  the 
sengers,  29.  jury  should  be  of  opinion  that  the  above 

*  In  Jencks  v,  Colemao,  ante,  the  contract  was  reasonable  and  bond  fide,  and 
plaintiff  was  the  known  agent  of  the  Tre-  not  entered  into  for  the  purpose  of  an  op- 
mont  line  of  stage-coaches  ;  the  proprie-  pressive  monopoly,  and  that  the  exclusion 
tors  of  the  steamboat  Benjamin  Franklin  of  the  plaintiff  was  a  reasonable  regula- 
had,  as  he  well  knew,  entered  into  a  con-  tion  in  order  to  carry  this  contract  into 
tract  with  the  Citizens*  Stage-Coach  Com-  effect,  the  proprietors  of  the  steamboat 
pany  to  carry  passengers  between  Boston  would  be  justified  in  refusing  to  take  the 
and  Providence  in  connection  with  and  to  plaintiff  on  board. 

meet  the  steamboats.     The  plaintiff  had        *  Pearson  p.  Duane,  4  Wall.  (U.  S. )  605. 
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vessel  without  objection,  and  having  tendered  his  fare  and  otherwise 
demeaned  himself  properly,  the  respondent  could  not  lawfully  refuse 
to  carry  him,  and  that  he  was  entitled  to  recover  damages ;  although 
it  seems  that  the  respondent  might  have  refused  to  receive  him  on 
board  the  ship  before  it  sailed 

Davis,  J.,  said :  *'  If  there  are  reasonable  objections  to  a  proposed 
passenger,  the  carrier  is  not  required  to  take  him.  In  this  case, 
Duane  could  have  been  well  refused  a  passage  when  he  first  came 
on  board  the  boat,  if  the  circumstances  of  his  banishment  would,  in 
the  opinion  of  the  master,  have  tended  to  promote  further  difficulty 
should  he  be  returned  to  a  city  where  lawless  violence  was  supreme. 
But  this  refusal  should  have  preceded  the  sailing  of  the  ship. 
After  the  ship  had  got  to  sea  it  was  too  late  to  take  exceptions  to 
the  character  of  a  passenger,  or  to  his  peculiar  position,  provided  he 
violated  no  inflexible  rule  of  the  boat  in  getting  on  board.  This 
was  not  done ;  and  the  defence  that  Duane  was  a  '  stowaway,'  and 
therefore  subject  to  expulsion  at  any  time,  is  a  mere  pretence,  for 
the  evidence  is  clear  that  he  made  no  attempt  to  secrete  himself 
until  advised  of  his  intended  transfer  to  the  Sonora.  Although  a 
railroad  or  steamboat  company  can  properly  refuse  to  transport  a 
drunken  or  insane  man,  or  one  whose  character  is  bad,  they  cannot 
expel  him  after  having  admitted  him  as  a  pcissenger  and  received  his 
fare,  unless  he  misbehaves  during  the  journey.^  Duane  conducted 
himself  properly  on  the  boat  imtil  his  expulsion  was  determined, 
and  when  his  fare  was  tendered  to  the  purser  he  was  entitled  to  the 
same  rights  as  other  passengers.  The  refusal  to  carry  him  was  con- 
trary to  law,  although  the  reason  for  it  was  a  humane  one.  The 
apprehended  danger  mitigates  the  act,  but  affords  no  legal  justifica- 
tion for  it."  Of  course,  a  carrier  may  expel  a  passenger  from  its 
trains  who  refuses  to  pay  his  fare,*  or  who  is  guilty  of  any  gross  mis- 
conduct on  the  train  which  makes  it  improper  to  carry  him ;  but  as 
this  subject  will  be  treated  in  extenso  in  another  chapter,  we  will  not 
pursue  it  further  here. 

Sec.  298.  How  and  when  the  Relation  of  Passenger  arises.  —  It  is 
not  always  easy  to  determine  when  the  relation  of  passenger  begins, 
but  it  would  seem  from  the  cases  that  it  is  not  necessary  that  a 

1  Coffin  V.  Brathwaite,  8  Jnr.  875.    It  ing  that  he  proposes  to  ply  his  vocation 

is  doubtful  if  a  carrier  can  refuse  to  trans-  upon  the   passage.      Thurston  v.   Union 

port  a  person  as  stated  by  Davis,  J.,  sim-  Pacific  B.  B.  Co.,  4  Dill.  (U.  8.  C.  C.)  821. 
ply  because  his  "  character  is  bad."  There         <  Tarbell  v.  Central  Pacific  R.  R.  Co., 

must  be  reasonable  ground  for  apprehend-  84  Cal.  616. 
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contract  for  the  passage  should  Lave  been  actually  made  oi  the  fare 
actually  paid,  in  order  to  create  the  relation,  but  it  is  necessary  that 
a  person  shotUd  be  under  the  control  of  the  carrier,  in  order  to  be 
entitled  to  his  care  as  such.  Therefore  a  person  cannot  be  r^arded 
as  a  passenger  who  is  not  upon  the  premises  of  the  carrier.  But  it 
has  been  held  that  a  person  who  goes  into  the  station  with  the  bond 
fide  intention  of  becoming  a  passenger  is  entitled  to  the  care  and  the 
rights  of  a  passenger,  at  least  so  far  as  the  safety  of  his  person  from 
defects  in  the  station,  platforms,  etc.,  is  concerned.^  But  until  a 
person  is  upon  the  carrier's  premises,  or  otherwise  directly  under  his 
control,  with  the  bond  fide  intention  of  becoming  a  passenger,  he  is 
not  entitled  to  the  rights  of  such.^  Not  only  must  there  be  bond 
fide  intention  of  becoming  a  passenger,  but  also  a  purpose  to  comply 
with  the  rules  of  the  company  as  to  the  payment  of  fare,  or  otherwise 
consummating  the  contract  which  entitles  him  to  carnage.  While  a 
person  who  rides  free  by  the  permission  of  the  company  or  its  agents 
is  a  passenger,*  yet  a  person  who  secretes  himself  upon  the  carrier's 
vehicle  with  the  intent  of  *'  stealing  "  a  passage,  being  there  fraudu* 
lently  and  without  the  carrier's  assent,  is  not  a  passenger ;  nor  is  one 
who  openly  and  knowingly  takes  his  place  in  the  cars  with  the 
purpose  of  travelling  upon  a  forged  ticket  or  a  pass  fraudulently 
obtained.^  In  an  Illinois  case,^  the  true  rule  in  such  cases  was 
adopted.  In  that  case  it  was  held  that  where  a  person  fraudulently 
induces  an  agent  of  the  company  to  disregard  his  duty,  and  permit 
him  to  ride  free,  he  cannot  recover  for  an  injur}*^  sustained  while  so 
riding,  received  in  consequence  of  the  mere  negligence  of  the  com- 
pany ;  in  other  words,  that  a  person  under  such  circumstances  is  not 
a  passenger  in  the  strict  legal  sense  of  the  word.    In  a  Missouri  case,^ 

^  Gordon  v.  Grand  Street,  &c.  R.  R.  doctrine,  either  upon  principle  or  upon 

Co.,  40  Barb.  (N.  Y.)  646.  grounds  of  public  policy. 

3  Allendar  v,  Chicago,  &c.  R.  R.  Co.,         ^  In  Chicago,  &c.  R.  R.  Co.  v.  Michie, 

87  Iowa,  264.  *  83   111.  427,  it  was  held  that  a  railway 

'  Todd  V,  Old  Colony  R.  R.  Co.,  8  company  is  not  liable  for  an  ii^ury  to  a 

Allen  (Mass.),  18  ;  Jacobus  v.  St.  Paul,  person  who  is  riding  by  stealth  on  the 

&c.  R.  R.  Co.,  20  Minn.  125  ;  Rose  v.  engine  in  violation  of  the  rules  of  the  com- 

Des  Moines  Valley  R.  R.  Co.,  89  Iowa,  pany  known  to  him,  even  though  with  the 

246.     But  it  is  held  in  New  Jersey  that  pennission  of  the  engineer.     The  conduc- 

where  a  person  rides  free  upon  a  railway  tor  upon  a  train  is  the  only  train-hand 

train  under  a  contract  that,  in  considera-  who  can  bind  the  company  by  his  assent 

tion  of  such  free  passage,  he  will  assume  to  a  person  riding  free, 
all  risks  of  accident,  he  cannot  recover  for         *  Toledo,  &c.  R.  R.  Co.  v.  Brooks,  81 

an  injury  resulting  from  an  accident;  and  111.  245. 

there  seems  to  be  no  objection  to  this        ^  Brown  v.  Missoiui,  &c.  R.  R.  Co.,  64 

Mo.  586. 
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a  drover  obtained  a  pass  for  his  wife,  by  fraudulently  representing 
that  she  was  the  owner  of  part  of  the  stock.  The  conductor  refused 
to  honor  the  pass,  and  she  refusing  to  pay  her  fare,  he  put  her  off  the 
train,  without  incivility  or  undue  force ;  and  it  was  held  that  she  was 
Dot  a  passenger,  and  that  no  recovery  could  be  had  for  her  expulsion 
from  the  train  under  those  circumstances.  So  too,  a  person  riding 
upon  a  pass  issued  to  another  person  wliich  is  not  trausfei-able,  is  not 
a  passenger,  unless  the  conductor  knows  that  he  is  not  the  person 
named  therein,  and  assents  to  the  substitution.^  So  where  a  person 
having  a  pass  which  contains  certain  conditions  with  which  the 
passenger  refuses  to  comply, — as,  where  there  is  an  indorsement  upon 
the  back  of  it  which  he  is  required  to  sign,  but  refuses  when  called 
upon  by  the  conductor,  —  he  thereupon  ceases  to  be  a  passenger,  if  the 
conductor  so  elects,  and  refusing  to  pay  his  fare  may  be  ejected  from 
the  traia^  But  where  a  person  rides  free  at  the  invitation  of  an 
agent  of  the  carrier,  although  the  agent  has  violated  his  duty  by 
inviting  him,  yet,  if  there  is  no  collusion  on  his  part  with  the  agent 
to  defraud  the  company,  he  is  not  deprived  of  his  rights  or  remedies 
as  a  passenger  as  to  injuries  received  through  the  negligence  of  the 
company  *    In  all  cases  where  the  company  is  required  by  law  to 

^  Toledo,  Sec.  R.  B.  Co.  v.  Beggs,  85  to  cases  of  the  breach  of  contract.    Un- 

HL  80.  doubtedly,  in  the    oi-dinary    carriage    of 

^  EUiott  9,  Western,  &c.  R.  R.  Co.,  68  passengers,  there  is  a  conti-act,  express  or 

Oa.  454.  implied,  involving  the  obligation  as  a  mat- 

*  Wilton  «.  Middlesex  B.  R.  Co.,  107  ter  of  contract  to  carry  safely,  and  any 
Mass.  108 ;  Pittsboigh,  &c.  R.  R.  Co.  v,  negligence  causing  injury  to  the  passenger 
Caldwell,  74  Penn.  St.  421  ;  Washburn  v.  is  a  breach  of  the  contract,  and  gives  a 
Nashville,  &c.  B.  B.  Co.,  8  Head  (Tenn.),  right  of  action  upon  it.  But  the  same  act 
638.  The  conductor  is  charged  with  the  of  negligence  which  would  constitute  a 
administration  of  the  company's  rules  breach  of  contract  obligations  in  the  case 
ifrhile  running  the  train,  and  his  assent  to  of  the  passenger,  may  also  be  a  breach  of 
a  passenger  being  on  the  train  is  the  assent  the  duty  imposed  upon  all  passengers  by 
of  the  company.  Creed  v.  Penn.  R.  R.  the  law,  upon  grounds  of  public  ])olicy, 
Co.,  86  Penn.  St.  139.  A  railroad  com*  and  give  a  right  of  action  in  tort  to  one 
pany  owes  the  duty  of  care  in  respect  to  iigured  thereby,  if  he  be  not  barred  of  a 
its  manner  of  operating  the  train,  and  recovery  by  his  own  wrong.  It  is  not, 
may  be  liable  to  one  riding  on  a  freight  therefore,  important  that  the  plaintiff  did 
train  without  paying  fare,  by  permission  not  take  passage  as  an  ordinary  passenger, 
of  the  conductor  of  the  train,  for  injury  or  tliat  he  paid  no  fare,  — Jacobus  v.  St. 
from  negligence  in  operating  the  train  Paul  &  C.  R.  R.  Co.,  20  Minn.  125,  — 
even  though  the  conductor  had  no  author-  nor  whether  the  plaintiff  stood  in  the 
ity  to  permit  such  person  to  ride.  The  proper  relation  to  the  defendant  of  a  pas- 
obligation  of  a  common  carrier  to  the  exer-  senger  toward  whom  it  owed  the  peculiar 
dse  of  care  ezists  not  alone  when  imposed  duty  which  grows  out  of  such  relation. 
by  contract,  and  a  recovery  for  iigury  to  Dickson,  J.,  in  Creed  v.  Penn.  R.  R.  Co., 
one  being  transported,  caused  by  the  86  Penn.  St  139 ;  Seconl  v.  St.  Paul,  Ac. 
a^ligenoe  of  the  cazrier,  is  not  confined  R.  R.  Co.,  18  Fed.  Bep.  221 ;  Lucas  v« 
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carry  a  person  free,^  or  where  he  is  riding  free  by  the  consent  of  the 
company  fairly  obtained,  he  is  a  passenger^  and  entitled  to  aU  rights 

and  privileges  as  such.^    In  the  case  of  a  free  pass,  the  carrier  is 

Milwaukee,  &c.  R.  R.  Co.,  83  Wis.  41  ;  engineer  having  the  control  of  the  collid- 

Wilton  V,  Middlesex  R.  R.  Co.,  107  Mass,  ing  locomotive  was  forbidden  to  run  on 

108  ;  Gi*adin  v,  St.  Paul  &  Duluth  R.  R.  that  track  at  the  time,  and  had  acted  in 

Co.,  Minn.  Sup.  Ct.  1883.  disobedience  of  such  orders,  was  not  a  de- 

^  Austin  V.  Gt.  Western  Ry.  Co.,  L.  R.  fence  to  the  action.   Gbier,  J.,  said  :  ''In 

2  Q.  B.  42.  support  of  the  objections  to  the  iirst  iu- 

^  Todd  V,  Old  Colony  R.  R.  Co.,  3  struction,  it  is  alleged  that  *no  cause  of 
Allen  (Mass. ),  18.  In  Philadelphia  R.  R.  action  can  arise  to  any  person  by  reason  of 
Co.  V.  Derby,  14  How.  (U.  S.)  468,  the  the  occurrence  of  an  unintentional  injury, 
plaintiff  was  riding  at  the  invitation  of  the  while  he  is  receiving  or  partaking  of  any  of 
president.  In  this  case  the  plaintiff  below  those  acts  of  kindness  which  spring  from 
was  himself  the  president  of  another  rail-  mere  social  relations  ;  and  that  as  there 
road  company,  and  a  stockholder  in  this,  was  no  contract  between  the  parties,  ex- 
He  was  on  the  road  of  defendants  by  invi-  press  or  implied,  the  law  would  raise  no 
tation  of  the  president  of  the  company,  duty  as  between  them  for  the  neglect  of 
not  in  the  usual  passenger-cars,  but  in  a  which  an  action  can  be  sustained.'  In 
small  locomotive-car  used  for  the  conveni-  support  of  these  positions,  the  cases  be- 
ence  of  the  officers  of  the  company,  and  tween  innkeeper  and  guest  have  been  cited 
paid  no  fare  for  his  transportation.  The  such  as  1  RoUe's  Abridgment,  3,  where  it 
ii^jury  to  his  person  was  caused  by  coming  is  said,  '  If  a  host  invite  one  to  supper,  and 
into  collision  with  a  locomotive  and  tender,  the  night  being  far  spent  he  invites  him  to 
in  the  charge  of  an  agent  or  servant  of  the  stay  all  night,  and  the  guest  be  robbed, 
company,  which  was  on  the  same  track  yet  the  host  shall  not  be  chargeable,  be- 
and  moving  in  an  opposite  direction.  An-  cause  the  guest  was  not  a  traveller ; '  and 
other  agent  of  the  company,  in  the  exer-  Oalye's  Case,  8  Coke,  63,  to  the  same 
cise  of  proper  care  and  caution,  had  given  effect,  showing  that  the  peculiar  liability 
orders  to  keep  this  track  clear.  The  driver  of  an  innkeeper  arises  from  the  considera- 
of  the  colliding  engine  acted  in  disobedi-  tion  paid  for  his  entertainment  of  travel- 
ence  and  disregard  of  these  orders,  and  lers,  and  does  not  exist  in  the  case  of 
thus  caused  the  collision.  The  instruc-  gratuitous  lodging  of  friends  or  guests, 
tions  given  by  the  court  below  at  the  in-  The  case  of  Farwell  v.  Boston  &  Worcester 
stance  of  the  plaintiff,  as  well  as  those  re-  R.  R.  Co.,  4  Met.  (Mass.)  49,  has  also  been 
quested  by  the  defendants  and  refused  by  cited,  shondng  that  the  master  is  not 
the  court,  taken  together,  involve  but  two  liable  for  any  injury  received  by  one  of 
distinct  points,  which  are  in  substance  his  servants  in  consequence  of  the  care- 
as  follows  :  1.  The  court  instructed  the  lessness  of  another  while  both  are  engaged 
jury  that  if  the  plaintiff  was  lawfully  on  in  the  same  service.  But  we  are  of  opinion 
the  road  at  the  time  of  the  collision,  and  that  these  cases  have  no  application  to  the 
the  collbion  and  consequent  injury  to  him  present.  The  liability  of  the  defendants 
were  caused  by  the  gross  negligence  of  one  below  for  the  negligpjit  and  injurious  act 
of  the  servants  of  the  defendants,  then  and  of  their  servant  is  not  necessarily  founded 
there  employed  on  the  road,  he  is  entitled  on  any  contract  of  privity  between  the 
to  recover,  notwithstanding  the  circum-  parties,  nor  affected  by  any  relation,  social 
stances  given  in  evidence,  and  relied  upon  or  otherwise,  which  they  bore  to  each 
by  defendants'  counsel  as  forming  a  de-  other.  It  is  true,  a  traveller  by  stage- 
fence  to  the  action,  to  wit :  that  the  plain-  coach  or  other  public  conveyance  who  is 
tiff  was  a  stockholder  in  the  company,  injured  by  the  negligence  of  the  driver  has 
riding  by  invitation  of  the  president,  pay-  an  action  against  the  owner,  founded  on 
ing  no  fare,  and  not  in  the  usual  passen-  his  contract  to  carry  him  safely.  But  the 
ger-cars,  etc.    2.  That  the  fact  that  the  maxim  of  rttpondeat  tuparior,  which  l^ 
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under  the  same  obligations  as  to  care  and  vigilance  as  he  is  to  a 
passenger  for  hire ;  and  as  to  passengers  to  whom  passes  are  given 

which  are  predicated  upon  any  consideration,  he  cannot  absolve 
himself  fi*om  liability  for  injuries  resulting  from  gross  negligence 
by  any  notice  to  that  effect  printed  upon  the  pass,  as  such  conditions 

legHl  imputation  makes  the  master  liable  safely.  This  duty  does  not  result  alone 
for  the  acts  of  his  servant,  is  wholly  irre-  from  the  consideration  paid  for  the  service, 
spective  of  any  contract,  express  or  im-  It  is  imposed  by  the  law,  even  where  the 
plied,  or  any  other  relation  between  the  service  is  gratuitous.  'The  confidence 
injured  party  and  the  master.  If  one  be  induced  by  undertaking  any  service  for 
lawfully  on  the  street  or  highway,  and  another  is  a  sufficient  legal  consideration 
another's  servant  carelessly  drives  a  stage  to  create  a  duty  in  the  performance  of  it.' 
or  carriage  against  him  and  injures  his  See  Coggs  v.  Bernard,  and  cases  cited  in 
property  or  person,  it  is  no  answer  to  an  1  Smith's  Ld.  Cas.  95.  Where  there  is 
action  against  the  master  for  such  ii^uiy  any  consideration  for  the  gratuitous  pas- 
either  that  the  phiintiff  was  riding  for  sage,  the  person  carried  is  a  passenger ;  as, 
pleasure,  or  that  he  was  a  stockholder  in  where  a  pc'rson  is  carried  free  in  considers- 
the  road,  or  that  he  had  not  paid  his  toll,  tion  that  he  sends  his  freight  over  the  road, 
or  that  he  was  the  guest  of  the  defendant,  as  a  drover  with  his  cattle.  New  York 
or  riding  in  a  carriage  borrowed  from  him,  Central  R.  H.  Co.  t;.  Lx>ckwood,  17  Wall. 
or  that  the  defendant  was  the  friend,  bene-  (U.  S.)  357  ;  Smith  v.  N.  Y.,  &c.  R.  R.  Co., 
factor,  or  brother  of  the  pkintiff.  These  24  N.  Y.  222;  Pennsylvania,  &c.  R.  R.  Co. 
arguments,  arising  from  the  social  or  do-  v.  Hendei^son,  51  Penn.  St.  315;  Cleveland, 
mestic  relations  of  life,  may  in  some  cases  &c  R.  R.  Co.  ».  Curran,  19  Ohio  St.  1  ; 
snccessfully  appeal  to  the  feelings  of  the  Ohio,  &c.  R .  R.  Co.  v.  Selby,  47  Ind. 
plaintiff,  but  will  usually  have  little  effect  471  ;  Graham  v.  Pacific  R.  R.  Co.,  66  Mo. 
wliere  the  defendant  is  a  corporation,  536  ;  Flinn  r.  Philadelphia,  &c.  R.  R.  Co., 
which  is  itself  incapable  of  such  relations  1  Houst  (IM.)  469;  Indianapolis,  &c. 
or  the  reciprocation  of  such  feelings.  In  R.  R.  Co.  v.  Beaver,  41  Ind.  496  ;  Thomp- 
this  view  of  the  case,  if  the  plaintiff  was  son  on  Carriers  of  Passengers,  43-45 ; 
lawfully  on  the  road  at  the  time  of  the  col-  Indianapolis,  &c.  R.  R.  Co.  v.  Horst,  93 
lision,  the  court  were  right  in  instructing  U.  S.  291  ;  Gillwater  r.  Railroad  Co.,  5 
the  jury  that  none  of  the  antecedent  cir-  Ind.  540;  Perkins  v.  Railroad  Co.,  21 
cumstances,  or  accidents  of  his  situation,  N.  Y.  196  ;  Nolton  v.  Railroad  Co.,  15  id« 
could  affect  his  right  to  recover.  It  is  a  444  :  Gt.  Northern  Ry.  Co.  v.  Harrison, 
fact  peculiar  to  this  case  that  the  defend-  12  C.  B.  576.  It  Is  true,  a  distinction  has 
ants,  who  are  liable  for  the  act  of  their  been  taken,  in  some  cases,  between  simple 
servant  coming  down  the  road,  are  also  negligence  and  great  or  ,gro6s  negligence  ; 
the  carriers  who  were  conveying  the  plain-  and  it  said  that  one  who  acts  gratuitously 
tiff  up  the  road,  and  that  their  servants  is  liable  only  for  the  latter.  But  this  case 
immediately  engaged  in  transporting  the  does  not  call  upon  us  to  define  the  differ- 
plaintiff  were  not  guilty  of  any  negligence,  ence  (if  it  be  capable  of  defiuition),  as  the 
or  in  fault  for  the  collision.  But  we  would  verdict  has  found  this  to  be  a  case  of  gross 
not  have  it  inferred "  from  what  has  been  negligence.  When  carriera  undertake  to 
said  that  the  circumstances  alleged  in  the  convey  persons  by  the  powerful  but  danger- 
first  point  would  affect  the  case,  if  the  ous  agency  of  steam,  public  policy  and 
negligence  which  caused  the  injury  had  safety  require  that  they  be  held  to  the 
been  committed  by  the  agents  of  the  com-  greatest  possible  care  and  diligence.  And 
pany  who  were  in  the  immediate  care  whether  the  consideration  for  such  trans- 
of  the  engine  and  car  in  which  the  plain-  portation  be  pecuniary  or  othemise,  the 
tiff  rode,  and  he  was  compelled  to  rely  on  personal  safety  of  the  passengers  should 
these  counts  of  his  declaration  founded  on  not  be  left  to  the  sport  of  chance  or  the 
the  duty  of  the  defendant  to  carry  him  negligence  of  cai-eless  agents.  Any  negli- 
VOL.  IT —  21 
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are  against  the  policy  of  the  law.^  It  has  been  held,  however,  that 
when  tickets  or  passes  are  purely  gratuitous,  the  person  receiving 
may  by  special  agreement  assume  all  risks  of  the  journey  incident 
to  the  mere  negligence  of  the  company.^ 

Express  agents  travelling  upon  a  railway  train  assume  the  risks 
incident  to  being  carried  in  a  more  dangerous  place  than  other 
passengers  ;  ^  but,  unless  there  is  a  provision  in  the  contract  between 
the  railway  company  and  the  express  company  exempting  the 
former  from  liability  for  injuries  resulting  from  the  negligence  of  its 
servants,  it  is  not  exempted  from  such  liability  either  to  the  messen- 
ger or  to  one  who  is  temporarily  occupying  his  place.*    Postal  clerks 

gence,  in  such  cases,  may  well  deserve  the  of  the  express  company  for  a  certain  con- 
epithet  of  'gross.'"  Learner  v.  New  sideration,  and  to  transport  the  money-safes 
World,  16  How.  (U.  S. )  469.  and  messengers  free  of  chaige.     Theplain- 

^  In  the  case  of  drover's  tickets, — Penn.  tiff  was  allowed  to  recover.     In  argument 

R.  R.  Co.  v.  Henderson,  51  Penn.  St.  816,  of  the  ease  the  court  treated  tlie  agent  as  a 

—  they  are  held  to  be  predicated  upon  passenger,  carried  without  hire.     In  Ham- 

such  a  consideration  that  they  cannot  be  mondv.  N.  K  R.  R.  Co.,6Bich.  (S.  C.)I80, 

called  free  tickets.     So  where  a  person  is  the  plaintiff  was  a  route  agent  in  performance 

travelling  upon  the  road  for  its  advantage,  of  his  duty  when  injured  by  the  negligence 

as  to  look  up  property  lost  upon  its  trains  of  the  defendant's  employ^.  The  conditions 

or  to  look  for  baggage  lost,  or  to  introduce  were  precisely  similar  to  those  in  the  last 

some  improvement  upon  the  cars,  —  Rail-  case.    The  court  held  the  plaintiff  entitled 

road  Co.  v.  Stevens,  95  U.  S.  655,  —  they  to  recover,  clearly  putting  it  as  a  case  of  a 

are  not  free  passengers.  passenger,  although  not  in  terms  calling 

'  Gall  in  v.  Railway  Co.,  L.  R.  10  Q.  B.  him  such.     In  Penn.  R.  R.  Co.  v.  Hen- 

212;  lUinois  Central  R.  R.  Co.  v.  Reed,  37  derson,  56  Penn.  St.  315,  the  plaintirs 

111.  484;  Kinney  v.  Centi-al  R.  R.  Co.,  84  husband  was  a  drover  in  chai^  of  his 

K.  J.   L.  518  ;  Wells  v.  N.  Y.    Centi'al  cattle  on  defendant's  train,  he  riding  on  a 

R.  R,  Co.,  24  N.  Y.  181 ;  Indiana  Central  drover's  pass,  directing  the  conductor  of 

R.  R.  Co.  V,  Mnndy,  21  Ind.  48  ;  Illinois  the  passenger  car  attached  to  stock  train. 

Central  R.  R.  Co.  v.  Reed,  87  III.  484.  to  pass  the  bearer  in  charge  of  his  stock  in 

*  Penn.  R.  R.  Co.  v.  Woodworth,  .26  certain  cars.  In  an  exhaustive  opinion 
Ohio  St.  585.  In  Yeomans  r.  Contra  Costa  the  court  held  the  plaintiff  entitled  to  re- 
Steam  Nav.,  44  Cal.  71,  the  plaintiff  was  cover  for  the  death  occurring  by  the  negli- 
agent  or  messenger  for  Wells,  Fargo,  &  Co.,  gence  of  defendant's  agents.  Throughout 
and  was  carried  under  a  contract  of  the  ex-  the  whole  opinion  the  decedent  is  treated 
press  company  with  the  defendant,  where-  as  a  passenger  ;  numerous  other  cases  are 
by  the  defendant  agreed  to  transport  the  to  the  same  effect.  In  most  of  these  cases 
freight  and  messenger  for  a  fixed  monthly  the  person  injured  was  employed  on  the 
compensation.  The  plaintiff,  while  on  a  train,  the  travel  being  but  an  incident  of 
car  of  the  defendant  company,  was  injured  the  employment.  The  mail  clerk  is  not  in 
by  reason  of  the  negligence  of  defendant's  any  way  responsible  for  the  running  of 
servants.  It  was  held  that  the  plaintiff  trains.  The  conductor  has  no  more  power 
was  a  passenger  and  entitled  to  recover,  over  him  and  no  less  than  over  any  other 
In  Blair  v.  Erie  R.  R.  Co.,  66  N.  Y.  818,  passenger  on  the  train.  He  has  his  proper 
the  plaintiff  was  an  express  agent  on  a  place  on  the  train,  but  that  and  his  regular 
train  in  the  course  of  his  business,  in  pur-  travel  is  all  that  distinguishes  him  from 
suance  of  a  contract,  whereby  the  railroad  the  other  passengers, 
company  conti-acted  to  transport  the  freight  *  Blair  v,  £rie  R.  R.  Co.,  66  K.  Y.  818* 
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riding  upon  a  postal-car  run  over  a  railway,  are  passengers  within 
the  legal  meaning  of  the  term  although  they  ride  free  under  the  mail 
contract,  and  passes  are  issued  to  them  under  the  contract  containing 
a  condition  exempting  the  company  from  liability  for  injuries  result- 
ing from  negligence.^ 

In  the  case  first  cited  in  the  last  note,  the  court  said :  "  The  de- 
ceased was  a  postal  clerk,  and  the  defendant  was  a  carrier  of  the 
mails  for  the  government  by  contract.  It  was  a  part  of  this  contract 
that  the  postal  clerks  should  be  carried  free.  In  such  cases  the 
clerks  are  passengers  and  entitled  to  protection  as  such.^  The  derk 
was  not  travelling  upon  a  free  pass.  The  government  officers  made 
requisition  for  passes  under  the  contract,  and  the  defendant  sent  one 
with  a  condition  upon  the  back  of  the  pass  making  the  recipient 
agree  to  waive  his  right  to  sue  for  injuries  occasioned  by  the  negli- 
gence of  the  railroad  company.  This  was  not  a  part  of  the  contract 
between  the  government  and  the  defendant,  nor  of  the  contract 
between  the  government  and  the  deceased.  There  was  no  basis  for 
such  a  restriction  upon  the  carrying  of  the  clerk." 

This  view  of  the  law  was  sustained  upon  appeal,^  —  Euger,  C.  J., 
saying :  "  The  defendant  owed  the  same  degree  of  cai-e  to  the  clerks 
and  mail  agents  riding  in  the  postal-car,  in  charge  of  the  mails,  as 
they  did  to  passengers  riding  upon  the  train,*  and  we  see  no  reason 
for  questioning  the  correctness  of  the  disposition  then  maMe  of  the 
question.*  The  pass  was  a  mere  voucher  issued  for  the  convenience 
of  the  agent  and  the  information  of  the  employes  of  the  defendant, 
and  did  not  in  any  sense  constitute  a  contract  between  the  defendant 
and  the  person  using  it ;  and  the  agent's  acceptance  thereof  under  the 
circumstances  of  this  case  did  not  indicate  an  intention  to  assent  to 
the  provisions  therein  contained,  and  even  if  it  might  be  so  con- 
strued, the  want  of  a  consideration  for  such  an  agreement  rendered 
it  nudum  pactum,  A  promise  by  one  party  to  do  that  which  he  is 
already  under  a  legal  obligation  to  perform,  has  frequently  been  held 
to  be  insufficient  as  a  consideration  to  support  a  contract"  ^ 


1  Seybolt  v.  New  York,  &c.  R.  R.  Co.,         *  The  opinion  in  the  case  of  the  Penn- 

81  Hun  (N.  Y.),  100.  sylvania  R.  R.  Co.  v.  Price,  96  Penn.  St 

3  Blair  v.  Erie  R.  R.  Co.  66  N.  Y.  813.  256,  not  only  does  not  conflict  with  the 

*  Seybolt  v.  New  York,  &c.  R.  R.  Co.,  doctrine  of  these  cases,  but  cites  with  ap- 
N.  Y.  Ct.  of  Appeals,  1884.  proval  the  Nolton  case. 

*  Nolton  V,  Western  R.  R.  Co.,  16  N.  Y.         •  Vanderbilt  v.  Schreyer,   91    N.   Y. 
444,  and  Blair  v.  Erie  R.  R.  Co.,  66  id.  892. 

818;  28  Am.  Rep.  56. 
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III  England  the  same  rule  prevails.  Thus^  in  a  leading  case^  the 
plaintiff  was  a  mail  agent  travelling  in  the  course  of  his  employment 
upon  the  defendant's  train.  The  mail  and  agents  were  carried  free, 
under  the  directions  of  an  act  of  Parliament.  The  plaintiff  was 
injured  by  the  negligence  of  the  defendant's  servants,  and  it  was 
held  to  be  immaterial  that  he  was  carried  under  a  contract  with  the 
government.  He  was  a  passenger  carried  by  consent  of  the  company, 
to  whom  it  owed  the  duty  of  carrying  safely. 

In  Pennsylvania,  under  the  statute  of  1868,  which  provides  that 
"  when  any  person  shall  sustain  personal  injury  or  loss  of  life  while 
lawfully  engaged  or  employed  in  or  about  the  roads,  works,  depots, 
and  premises  of  a  railroad  company  or  in  or  about  any  train  or  car 
therein  or  thereon,  of  which  conipany  any  such  person  is  not  an 
employ^,  the  right  of  action  or  recovery  in  all  such  cases  against 
the  company  shall  be  only  such  as  would  exist  if  such  person  were 
an  employ^,  —  provided  that  this  section  shall  not  apply  to  passen- 
gers." It  is  held  that  mail  agents  come  within  the  statute.*  I  take 
it  that  the  effect  of  this  statute  is  to  deprive  the  mail  agent  of  his 
status  as  a  passenger,  and  in  that  view  the  decision  seems  clearly 
right.  An  employ^  of  the  company,  riding  free  as  such,  is  not  a 
passenger.^    A  person  who,  without  knowing  that  it  is  against  the 

1  Collett  V.  London,  &c.  Ry.  Co.,  16  was  in  the  regular  employ  of  the  defend 

Q.  B.  984.  ants,  and  it  was  part  of  hie  ordinary  duty 

'  Penn.  R.  R.  Co.  v.  Price,  96  Penn.  St.  to  go  from  one  set  of  works  to  the  other, 

256  ;  reversing  the  judgment  of  the  Court  as  occasion   required,  about  once  a  fort- 

of  Common  Pleas  in  the  same  case,  re{H}rted  night.     He  travelled  by  the  defendants' 

in  22  Alb.  I^aw  Jour.  891.  railway  fi-ee,  and  received  one  shilling  for 

*  In  Hiiudo  V.  London,  &u.  Ry.  Co.  his  extra  expenses.  He  was  so  travelling 
(Q.  B.,  May  6, 1867),  an  action  was  brought  on  the  occasion  of  his  death.  Cockburk, 
by  a  wife  to  recover  damages  for  the  death  C.  J.,  before  whom  the  cause  was  tried* 
of  her  husband.  The  deceased  was  killed  directed  a  verdict  for  the  defendants  ;  and 
by  an  accident  which  occurred  while  he  a  rule  having  been  obtained,  pursuant  to 
was  travelling  in  a  carriage  on  the  defend-  leave  i-eserved,  to  enter  it  for  the  plaintiff, 
ants'  railway.  The  engine  and  train  ran  it  was  claimed  that  as  there  was  no  negli- 
off  the  rails,  an  1  after  the  accident  a  spring  gence  shown,  but  the  contrary,  the  defend- 
of  the  engine  was  found  broken,  the  fme-  ants  were  not  liable,  because  carriers  of 
ture  being  quits  fresh.  Unless  this  break-  jiassengers  did  not  wnrrant  the  safety  of 
ing  caused  the  engine  to  leave  the  rails,  their  passengers ;  and  that  even  if  the  de- 
there  was  no  evidence  of  the  cause  of  the  fendants  would  have  been  liable  had  the 
accident.  The  engine  had  been  carefully  deceased  been  an  ordinary  passenger,  the 
examined  before  starting.  At  the  time  of  relation  of  master  and  servant  existed  be- 
the  accident  the  deceased  was  a  workman  tween  him  and  the  defendants,  and  the 
at  gas-works  which  the  defendants  were  injury  occurred  in  the  ordinary  course  of 
empowered  by  act  of  Parliament  to  keep  his  duty.  The  court,  (Cockburn,  C.  J., 
up  for  their  own  use,  and  they  had  works  BiiAOKBURN,  Mf:lt^'>r,  and  Lush,  JJ.) 
at  Battersea  and  Dover.     The  deceased  were  clearly  of  opinion  that  the  case  was 


8£C.  298.]  BELATION  OF  PASSENGfiB,  ETC.  1045 

rules  of  the  company  for  passengers  to  ride  upon  a  freight  train,  if 
he  pays  his  fare  and  is  received  by  the  conductor  as  a  passenger, 
may  be  entitled  to  the  rights  of  a  passenger ;  and  such  also  may  be 
the  case  where,  notwithstanding  the  rules,  it  is  shown  that  passengers 
have  been  habitually  carried  upon  such  trains ;  but  where  a  person 
knowing  the  rales  gets  upon  a  freight  train,  even  with  the  assent  of 
the  conductor,  and  pays  no  fare^  he  cannot  be  regarded  as  a  passen- 
ger ;  ^  nor  is  a  trespasser  upon  a  regular  railway  train  a  passenger 
within  the  meaning  of  the  term.^ 

A  passenger,  as  we  have  seen,  is  a  person  who  rides  upon  the  com- 
pany's trains,  with  its  assent,  not  at  the  time  being  in  its  employ ; 
and  any  evidence  which  shows  such  assent  is  sufficient  to  create  the 
relation.  But  a  person  who  gets  aboard  a  train  with  the  declared  or 
deliberate  purpose  of  not  paying  his  fare,  although  he  gets  upon  the 
train  openly,  or  who  refuses,  when  called  upon,  to  pay  his  fare,  is  not 
a  passenger,  or  entitled  to  the  rights  or  privileges  of  a  passenger,  and 
if  injured  no  recovery  can  be  had  by  him,  except  where  the  negli- 
gence producing  the  injury  is  gross  or  wanton.^  But  even  though  a 
person  is  a  trespasser  upon  the  train,  the  employes  of  the  company 
are  not  justified  in  forcibly  expelling  him  therefrom  while  the  train  is 
in  motion,  or  in  using  undue  or  brutal  means  for  his  expulsion.  Thus, 
where  a  person  jumped  upon  the  platform  of  a  baggage  car  to  ride  to 
a  place  to  which  the  train  was  being  backed,  and  the  baggage-master 
ordered  him  off  while  the  train  was  in  motion,  and  the  plaintiff 
refusing  to  get  off  because  a  pile  of  wood  was  so  near  the  track  as  to 
make  it  dangerous  for  him  to  do  so,  whereupon  the  baggage-master 
kicked  him  off,  and  falling  against  the  wood  and  then  under  the 
train,  he  was  injured,  it  was  held  that  the  evidence  was  sufficient  to 
authorize  the  submission  of  the  case  to  the  jury  * 

If  the  company  permits  a  pers9n  to  ride  upon  its  trains  without 
payment  of  fare,  upon  any  consideration,  —  whether  because  of  the 
profit  it  expects  to  derive  from  carrying  his  freight,  or  to  take 
charge  of  freight  being  carried  by  it,^  or  in  consideration  of  his  ren- 


not  distin^ishable  froni  Moi^n  v.  Vale  *  Highley  v.  Gilmer,  8  Mont.  90. 

of  Neath  Ry.  Co.,  L.  R.  1  Q.  B.  149;  Fel-  •  Highley  v.  Gilmer,  8  Mont.  90. 

tham  V.  England,  li.  0.  2  Q.  B.  88;  and  <  Rounds  v,  DeL  k  Lack.  R.  R.  Co.,  64 

Tunney  v.  Midland  Ry.  Co.,  L.  R.  1  C.  P.  N.  Y.  129. 

291,  and  discharged  the  rule.  *  Indianapolis,     &c.    R.    R.    Co.    «. 

*  Honaton,  Ac.  R.  R.  Co.  v.  Moore,  49  Beaver,  41  Ind.  497 ;  Yeomans  v.  Contra 

Tex.  81;  80  Am.  Rep.  98;  Eaton  v,  Dela-  Costa  Stesm  Navigation  Co.,  44  Cal.  71 ; 

ware,  &c.  R.  R  Co.,  57  N.  Y.  882.  Ohio,  &c.  R.  R.  Co.  v.  Selby,  47  lud.  471  ,* 
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deriug  certain  services  upon  the  train,  as,  supplying  the  passengers 
with  ice-water,^  —  he  becomes  a  passenger,  and  is  entitled  to  all  the 
rights  and  privileges  of  such.  The  payment  of  fare  is  not  neces- 
sary to  create  the  relation  ;  it  is  sufBcient  that  a  person  is  upon  the 
train  with  the  assent  of  the  company,  although  he  is  to  be  carried 
free.^  Indeed,  the  relation  is  created  before  a  person  takes  his  place 
upon  a  conveyance  of  the  company,  and  if  he  is  at  the  station  with 
the  intention  of  taking  passage,  and  has  purchased  his  ticket,  he  is 
from  that  time  entitled  to  all  the  rights  and  privileges  of  a  passen- 
ger.^ It  is  not  necessary  that  a  person  should  be  on  the  train  in  order 

Cleveland,  &c.  R  H.   Co.  v.  Curran,   19  placing  himself  beyond  the  line  of  danger, 

Ohio  St    1  ;  Railway  Co.  v.  Stevens,  95  is  not  well  founded.    While  he  had  no 

U.  S.  655.  right  to  expose  himself  to  danger  by  mak- 

^  Com.  V.  Vt.  &  Mass.  B.  R.  Co.,  108  ing  close  calculations  as  to  the  speed  of 

Mass.  7.  the  train  by  taking  any  unusual  risks,  it 

^  Rose  V.  Des  Moines  Valley  R.  R.  Co.,  by  no  means  follows  because  he  was  upon 

39  Iowa,  246.     In  this  case  it  was  held  the  platform  at  this  time  that  he  was  there 

that  a  railroad  company  may  be  liable  for  without  right  and   was  chargeable  with 

causing  the  death  of  a  person  as  a  passen-  contributoiy  negligence.      We  think   he 

ger,  notwithstanding  he  was  at  the  time  had  a  right  to  be  upon  the  platform  for 

riding  upon  a  free  pass,  upon  which  was  a  the  purpose  of  prosecuting  the  journey  he 

stipulation  signed  by  himself  releasing  the  had  started  to  take.     It  was  erected  for 

company  from  all  liability  for  injury  to  the  accommodation  of  travellers,  and  they 

his  person   or  property  while  using  the  have  a  right  to  assume  that  they  may  be 

same,  if  there  was  negligence  on  the  part  there  without  being  exposed  to  nnneces- 

of  the  employes  of  the  company  causing  sary  hazard  or  danger.     Brasaell  o.  New 

the  death.      But  a  person   fraudulently  York  Central,   &c.  B.  R  Co.,   84  N.  Y. 

travelling  on  a  train  without  paying  fare  241 ;  Weston  t?.  New  York  Elevated  R.  R 

has  none  of  the  lights  of  a  passenger  ;  and  Co.,  73  id.  595.     They  are  invited  to  come 

no  rei^overy  can  be  had  of  a  raili-oad  com-  there,  and  so  fiir  as  is  necesaaiy,  to  remain 

pany  for  a  personal  injury  to  such  person  for  the  purpose  of  travelling  in  the  cars, 

on  its  train,  or  for  his  death  caused  by  As  a  matter  of  conrse,  they  are  bound  to 

mere  negligence.     Toledo,  Ac  R.  R.  Co.  be  careful  and  cautions  in  not  exposing 

V.  Brooks,  81  III.  245.  themselves  to  needless  danger  ;  and  they 

•  Central  R.  R.  Co.  v.  Perry,  68  Ga.  would  not  be  free  from  ne^igence  if  while 

461  ;  AUendar  v.  Chicago,  Ac.  R  R.  Co.,  a  train  was  passing  they    unnecessarily 

87  Iowa,  264  ;  Gordon  v.  Grand  St,  &c.  placed  themselves  in  a  position  to  be  struck 

B.  R.  Co.,  40  Barb.   (N.   Y.)    546.      In  and  injured  by  it.    They  must  employ 

Dobiecki  v.  Sharp,   88   N.   Y.    203,  the  reasonable  care  and  circumspection  in  their 

plain  tifTs  intestate,  while  standing  on  the  conduct  while  there,  and  if  they  fail  to 

platform  waiting  for  a  train  was  struck  do  this  they  have  no  redress  if  injuries 

and  killed  by  a  passing  train,  the  cars  of  occur.     The  cases  cited  by  the  defendant's 

which  projected  over  the  platform  from  counsel  to  sustain  the  position  that  the 

three  to  five  inches.    The  questions  of  company  is  not  liable  under  circumstanees 

negligence  and    contributory    negligence  like  those  here  presented  are  not  analo- 

were  held  to  be  for  the  jury.     The  court  gous,  as  will  be  seen  by  an  examination  of 

said  on  the  latter  point :  '*The  claim  of  the  same.     In  Bigg  v.  M.  B.  R  Co.,  Part 

the  appellant's  counsel  that  the  deceased  1,  12  Jur.   (n.  s.)  525,   the  iiyary  was 

was  chargnable  with  knowledge  of   the  caused  by  the  deceased  while  under  a  tern- 

draft  of  an  express  train  while  passing  and  porary  infliction  caused  by  himself.     He 

was  precluded  from  a  recoveiy    by  not  was  running  arm  in  arm  with  a  companion 
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to  be  regarded  as  a  passenger.  He  has  the  right  to  stand  or  walk 
on  the  platforms  provided  at  stations  for  the  convenience  of  passen- 
gers while  waiting  for  the  train,  or  while  it  is  stopping  at  a  station 
for  refreshments  or  other  purposes,  and  can  recover,  as  a  passenger, 
against  the  company  for  an  injury  which  he  there  receives,  if  the 
servants  of  the  company  fail  to  exercise  due  care  in  the  discharge  of 
their  duties  on  the  platforms,  —  as,  if  they  throw  sticks  of  wood 
from  the  train,  without  first  ascertaining  whether  such  action  will 
endanger  any  passenger  standing  or  walking  there.^  So  a  person 
who,  by  mistake,  gets  on  a  passenger  train  other  than  the  one  he  in- 
tended to  take  passage  upon  is,  nevertheless,  a  passenger  upon  the 
train  he  is  on,  and  the  relation  of  passenger  and  carrier  exists  be- 
tween him  and  the  company.^  So  he  is  a  passenger  if  he  is  upon  a 
conveyance  under  the  control  of  the  company,  being  conveyed  to  the 
station  to  take  a  train.  Thus,  a  person  who  was  injured  while  rid- 
ing to  a  railroad-station  with  intent  to  take  passage  on  the  train,  in 
a  stage  run  by  the  company  to  bring  passengers  to  their  trains,  was 
held  to  be  a  passenger,  and  entitled  to  claim  damages  for  negligence 
of  the  driver ;  although  he  had  not  yet  bought  his  ticket,  nor  made 
any  formal  announcement  of  his  pui*pose  to  do  so.^ 

By  statute  in  England  railway  companies  are  bound  to  carry  by 
certain  trains  children  under  three  years  of  age  without  charge,  and 
are  entitled  to  half  the  fare  chained  for  an  adult  in  respect  of  all 

in  a  footway  by  the  side  of  the  railroad  to  train,  in  crossing  the  bridge  struck  her 
catch  the  train,  and  caught  his  foot  in  the  head  against  the  plank  and  was  injured, 
interstices  between  the  planks  of  which  and  it  was  held  that  the  plaintiff  could 
the  footway  was  made  and  both  hiuiself  not  recover.  It  was  said  by  Denman,  J., 
and  his  companion  feU  over  on  the  mis  as  that  the  obstruction  was  one  which  the 
the  train  came  in.  The  deceased  was  plaintiff  could  have  seen  if  she  had  not 
killed,  and  his  companion  saved  himself  been  walking  with  her  eyes  toward  the 
with  great  difficulty.  The  platform  was  ground ;  that  the  accident  did  not  hap- 
too  narrow  for  two  to  walk  abreast  and  pen  owing  to  any  breach  of  duty  on  the 
the  condition  of  the  parties,  who  had  been  part  of  the  defendant,  but  solely  owing  to 
drinking  freely,  prevented  the  exercise  of  the  unfortunate  circumstance  that  the 
due  care  and  caution.  It  was  held  that  plaintiff  walked  with  her  eyes  on  the 
the  railroad  company  was  not  negligent,  ground  instead  of  looking  before  her.  The 
and  no  recovery  could  be  had.  The  ques-  contributory  negligence  of  the  plaintiff 
tion  was  different  from  the  one  now  con-  was  very  obvious  in  the  last  case  cited, 
sidered,  and  the  case  cited  is  not  in  point,  and  the  case  has  no  bearing  upon  the 
In  Watkinsv.  Great  Western  Ry.  Co.,  37  question  now  considered." 
Li  T.  (n.  s.)  193,  a  railway  porter  was  ^  Jeffersonville,  &c  R.R.  Co.  o.  Biley, 
standing  on  a  plank  in  broad  daylight  39  Ind.  568. 

Uirown  across  from  parapet  to  parapet  of  a         *  Columbus,  &c  B.  B.  Cou  v,  Powell, 

foot-bridge  connecting  the  two  platforms  40  Ind.  37. 

of  a  station,  cleaning  a  lamp,  when  the         '  Bnffett  v.  Troy,  &c.  R.  R.  Co.,  40 

plaintiff,  accompanying  her  daughter  to  a  N.  Y.  168. 
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children  between  three  and  twelve  yeais  of  age.  The  plaintifl^s 
mother,  carrying  in  her  arms  the  plaintiff,  a  child  of  three  years  and 
two  months  old,  took  a  ticket  for  herself  by  one  of  these  trains  on 
defendant's  road,  but  did  not  take  a  ticket  for  the  plaintiff;  in  the 
course  of  the  journey  an  accident  occurred  through  the  negligence 
of  the  defendant,  and  the  plaintiff  was  injured.  At  the  time  the 
mother  took  the  ticket^  the  defendant's  servants  asked  no  questions 
as  to  the  age  of  the  child,  and  there  was  no  intention  on  the  part  of 
the  mother  to  defraud  the  company.  It  was  held  that  the  plaintiff 
was  entitled  to  recover.^ 

But  a  person  who  is  wrongfully  upon  the  train,  —  as,  a  person  who 
refuses  to  pay  his  fare,  or  one  who  has  been  expelled  from  the  train 
for  non-payment  of  fare,  but  immediately  gets  on  board  again,  and 
tenders  his  fare,  —  is  not  a  passenger,  and,  unless  the  fare  is  accepted, 
acquires  no  right  to  be  carried  as  such.^  Nor  is  a  person  who 
is  upon  the  train  as  a  mere  volunteer  assistant  to  a  train-hand, 
mail-agent,  or  express-messenger,^  or  a  news-boy  who  is  permitted 
by  the  train-hands  to  ride  free  to  sell  papers,^  or  an  employ^  of 
the  company,  who  is  not  employed  upon  the  train,  but  is  per- 
mitted to  ride  free  from  his  home  to  the  place  of  his  employment.^ 
But  as  to  the  last  proposition,  it  does  not  seem  to  us  that  it  has 
any  foundation  in  principle  as  to  employes  who  have  not  commenced 
their  work  for  the  day,  or  who  are  returning  after  the  services  of 
the  day  are  completed.  How  the  mere  circumstance  that  a  person 
is  in  the  employ  of  the  company  in  a  department  entirely  distinct 
from  the  operation  of  the  train,  who  is  permitted  to  ride  free  upon 
the  train  to  and  from  his  work,  can  deprive  him  of  the  status  of 
a  passenger,  is  not  readily  seen.  While  going  to  and  from  his 
work,  tJie  relation  of  servant  does  not  exist.  He  is  merely  on  his 
way  to  take  up  his  position  as  servant,  or  is  returning  after  his  duty 
as  servant  has  ceased,  and  there  is  no  reason  why  he  should  not  be 

1  Austin  9.  Gt.  Western  By.  Co.,  L.  B.         ^  Kansas  Pacific  B.  B.  Co.  v,  Salmon, 

2  Q.  B.  442.  11  Kan.  83  ;  Byan  v.  Cumberland  Valley 

«  O'Brien  v,  Boston,  Ac  B.  B.  Co.,  16  B.  B.   Co.,    28   Penn.    St   884 ;   Little 

Gray  <Ma88.),  20.  Schuylkill   Nav.  Co.  v.  Norton,   24  IlL 

•  Union  Pacific  B.  B.  Co.  v.  Nichols,  8  465  ;  Moss  v.  Johnson,  22  111.  688  ;  Bos- 

Kan.  505.  sell  v.  Hudson  Biver  B.  B.  Co.,  17  N.  Y. 

<  Snyder  v,  Hannibal,  &c.  B.  B.  Co.,  134  ;   Oilman  «.   Eastern  B.  B.  Co..  10 

60  Mo."  413  ;   Heming  v,  Brooklyn  City  Allen  (Mass.),  288;  Tuoney  v.  Midland 

B.  B.   Co.,  1  Abb.  (N.  Y.)  N.  C.  483 ;  By.  Co.,  L.  B.  1  C.  P.  291. 
Flower  v.  Penn.  B.  B.  Co.,  59  Penn.  St 
210. 
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treated  as  a  passenger  as  well  as  any  other  person  who  is  riding  free 
upon  the  train.^ 

Sec.  299.  DatlM  aa  to  CoQstniotion  and  Repair  of  its  Roadway.  — 

In  the  construction  of  its  road-bed,  the  company  is  bmcnd  to  exercise  the 
highest  degree  of  care  and  vigilance,  not  only  thai  it  may  be  originally 
made  safe  and  secure  for  the  passage  oj  trains  over  it  during  all  the 
varying  seasons  of  the  year^  hut  also  that  it  may  at  all  times  be  maivr- 
tainted  and  kept  in  that  condition?  Public  policy,  in  view  of  the 
dangerous  consequences  likely  to  ensue  therefrom,  will  permit  no 
relaxation  of  this  rule,  but  holds  these  companies  to  strict  and  active 
diligence,  to  see  that  their  roadway  and  all  their  appliances  are  in  a 
safe  and  proper  condition. 

A  railroad  corporation  is  not  an  insurer  against  every  possible 
casualty,  but  only  against  such  as  result  in  spite  of  the  highest  degree 
of  reasonable  vigilance.*  While  it  is  bound  to  construct  its  road-bed 
and  maintain  it  and  its  bridges  in  a  safe  condition  for  the  use  of  its 
passengers,^  yet  it  is  not  liable  for  injuries  resulting  from  defects 

^  Fitzpatrick    v.    New     Albany,    &c.  fully  ran  at  half  speed  at  the  time  in  ques- 

B.  B.   Co.,  7  Ind.  463 ;  Gillenmater  v,  tion.    It  was  held  that  no  action  would 

Madison,  &c.  R.  R.  Co.,  5  Ind.  840  ;  Ohio,  lie  against  the  company,  — Bonner,  J., 

&c  R.  R.  Co.  V.  Muhling,  80  111.  9.  saying  :    "  The  test  of  liability  is,   not 

*  Hanley  v.  Harlem  R.  R.  Co.,  Edm.  whether  the  company  used  such  particular 
8el.  Cas.  (N.  Y.)  859.  precaution  as  is  evident  after  the  accident 

*  Chicago,  &c  R.  R.  Co.  v.  Stumps,  69  happened  might  have  averted  it  had  the 
111.  409  ;  Gonzalez  v.  N.  Y.,  ftc  R.  R.  Co.,  danger  been  known,  but  whether  it  used 
89  How.  Pr.  (N.  Y.)  407 ;  Reed  v.  N.  Y.  that  degree  of  care  and  prudence  which 
Central  B.  R.  Co.,  56  Barb.  (N.  Y.)  493 ;  very  cautious,  competent  persons  would 
Toledo,  &c.  R.  R.  Co.  v.  Apperaon,  49  lU.  have  used  under  the  apparent  circum- 
480  ;  Kansas,  &c.  B.  B.  Co.  v.  Miller,  2  stances  of  the  case  to  prevent  the  accident, 
Col.  442.  without  reasonable  knowledge  that  it  was 

*  Pittsbuigh  &  Fort  Wayne  R.  R.  Co.  likely  to  have  occurred.  Bowen  v,  N.  Y. 
V.  Oilleknd,  56  Penn.  St.  445  ;  In  In-  C.  B.  R.  Co.,  18  N.  Y.  408.  A  railrowl 
temational,  &c.  R.  R.  Co.  v,  Halloren,  58  company  is  required  to  so  construct  its 
Tex.  46,  37  Am.  Rep.  744,  by  a  sudden  road-bed  and  track  as  to  avoid  such  dan- 
and  extraordinarily  heavy  rain-fall,  about  gers  as  could  be  reasonably  foreseen  by 
dark,  confined  to  a  limited  locality,  a  por-  competent  and  skilful  engineers,  as  likely 
tion  of  a  railway  bed  was  so  undermined  to  be  occasioned  from  the  ordinary  rain- 
that  it  gave  way  under  the  weight  of  a  falls  and  freshets  incident  to  the  particular 
train,  three  or  four  hours  afterward,  and  section  of  the  country  through  which  it  is 
a  passenger  was  ii^'ured.  The  railway  bed  constructed.  But  it  would  not  be  guilty 
was  in  safe  condition  before  the  rain-fall ;  of  such  culpable  negligence  as  to  make  it 
a  train  had  safely  passed  over  it  two  hours  liable  in  damages  if  it  failed  to  provide 
before  the  accident ;  and  it  had  been  in-  against  such  extraordinary  floods,  or  other 
spected  between  the  time  of  the  passage  of  inevitable  casualties  caused  by  some  hid- 
that  train  and  the  time  of  the  accident,  den  force  of  nature  unknown  to  common 
and  was  apparently  in  safe  condition.  The  experience,  and  which  could  not  have  been 
defect  was  not  visible  at  the  time  of  the  reasonably  anticipated  by  the  ordinary 
accident.     The  train  in  question  was  care-  engineeiing  skill  and  experience  required 
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therein  that  no  reasonable  degree  of  care  or  vigilance  could  have  de- 
tected. Thus,  while  it  is  undoubtedly  bound  to  construct  them  in 
such  a  manner  as  to  withstand  the  efifects  of  ordinary  freshets,  or^ 
possibly,  extraordinary  freshets,  yet  it  is  not  responsible  for  not  secur- 
ing them  against  unprecedented  freshets,  such  as  could  not  have  been 
reasonably  foreseen  or  guarded  against.^    In  the  case  last  cited,  an 

in  the  prudent  constniction  of  such  rail-  hracing  the  place  of  the  accident  was 
road.  If  an  accident  should  happen  from  inspected  and  found  and  left  in  good  con- 
such  cause  on  a  road-bed  and  track  which  dition,  and  was  still  in  good  condition  at 
had  been  properly  constructed  and  kept  the  time  the  wrecked  train  ran  on  it,  as 
in  good  repair,  when  the  agents  and  em-  far  as  could  be  seen  ;  had  its  usual  appear- 
ploy^  in  charge  of  the  train  were  in  the  ance  to  an  engineer  who  had  been  ran- 
due  exercise  of  that  degree  of  caution  and  ning  over  it  ever  since  the  road  was  built, 
prudence  necessary  at  aU  times,  and  when  5.  That  the  train  and  engine  were  in  good 
they  did  not  have,  from  information  con-  condition,  having  been  so  found,  on  exam- 
veyed  to  them,  or  from  their  own  personal  ination,  only  one  hour  before  the  accident, 
observation,  reasonable  grounds  to  antici-  and  were  properly  manned.  6.  That  tho 
pate  impending  danger,  and  consequently  accident  occurred  seventy  minutes  after 
did  not  use  such  extraordinary  precautions  leaving  Palestine,  and  sixteen  miles  from 
as  might  have  otherwise  averted  it,  then  that  place,  when  the  tndn  was  running  at 
the  law  characterizes  it  as  an  act  of  God,  about  half-speed,  on  a  track  which  was 
or  such  inevitable  accident  as  is  incident  apparently  safe  at  all  times  for  that  rate, 
to  all  human  works,  and,  which  would  re-  7.  That  it  had  rained  during  the  day  at 
lieve  the  company  from  liability.  Even  Palestine,  but  not  so  hard  as  to  make  it 
under  the  rigid  rules  of  the  common  law,  necessary  to  give  orders  in  reference  to  the 
which  made  common  carriers  insurers  of  track.  The  evidence,  as  thus  disclosed  by 
the  safe  delivery  of  all  articles  committed  the  record,  shows  that  the  defendant  com- 
to  their  care,  such  cause  would  have  ex-  pany  had  used  a  commendable  degree  of 
cused  them.  Shearm.  &  Redf.  on  Neg.  skill,  prudence,  and  vigilance  in  the  con- 
§  270  ;  Withers  v.  North  Kent  Railway  struction  and  management  of  its  road,  and 
Co.,  8 II.  &  N.  969;  Railroad  Co.  v.  Reeves,  that  the  misfortune  to  the  plaintiff  was 
10  Wall  (U.  S.)  176 ;  Livezey  v,  Philadel-  the  result  of  one  of  those  inevitable  acci- 
phia,  64  Penn.  St.  106;  8  Am.  Rep.  578.  dents  of  which  pa-ssengers  assume  the  risk. 
The  undisputed  facts  in  this  case  show  and  for  which  the  law  does  not  hold  the 
substantially,!.  That  the  defendant's  road  company  responsible  in  damages.'*  EUet 
was  first  class,  only  three  years  old,  in  v,  St.  Louis,  &c  R.  R.  Co.,  76  Mo.  51S ; 
good  order  at  the  place  of  the  accident,  Gillespie  v.  St.  Louis,  &c.  R.  R.  Co.,  6  Mo. 
and  that  the  ties  and  iron  were  sound  and  App.  554. 

good.     2.  That  in  the  latter  part  of  the  ^  Withers  v.  No.  Kent.  Ry.  Co.,  27 

day,  and  about  dark  of  the  day  of  the  acci-  L.  J.  £x.  417  ;  Gillespie  v.  St.  Louis,  &c. 

dent,  an  unprecedentedly  heavy  rain  fell  R.  R.  Co.,  6  Mo.  App.  554.     But  see  Phil- 

in  that  locality,  which  was  not  general,  adelphia,  &c.  R.  R.  Co.  v.  Anderson,  94 

but  which  caused  the  embankment  to  give  Penn.  St.  851 ;  89  Am.  Rep.  787,  where  it 

way  under  the  train  as  it  passed  over  the  was  held  that  the  company  was  liable  for 

place,  and  thus  caused  the  disaster.    8.  ii\juries  resulting  to  a  passenger  by  the 

That  the  track  at  that  place  was  sound  washing  of  the  embankment  of  a  railway 

and  in  good  condition,  as  far  as  could  be  by  an  extraordinary  freshet,   where  the 

seen,  only  one  hundred  and  twenty-five  nature  and  formation  of  the  surrounding 

minutes  prior  to  the  occurrence,  when  the  soil  was  such  that  the  washout  could  have 

north-bound  train  passed  over  it.    4.  That  been  avoided,  if  proper  culverts  had  been 

between  that  time  and  the  occurrence  of  provided,  as  they  should  have  been,   to 

the  accident,  that  section  of  the  road  em-  have  carried  off  such   accumulations  of 
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action  was  brought  for  an  injury  received  by  the  plaintiff  while  rid- 
ing over  the  defendants*  road.  The  case  disclosed  that  the  road-bed 
was  constructed  some  five  years  prior  to  the  accident,  and  ran  through 
a  marshy  country  subject  to  floods;  that  it  was  constructed  on  a  low 
embankment  composed  of  a  sandy  sort  of  soil  likely  to  be  washed 
away  by  water,  and  that  the  adverts  were  insufficient  to  carry  off  the 

water.     It  was  not  shown,  however,  thai  the  soil  of  the  line  had  been 

water.  So  the  company  is  liable  if  the  happened,  it  is  not  liable  for  the  injury, 
engineer  had  reason  to  suspect  that  the  Thus,  in  a  recent  English  case,  it  was  stated 
track  had  been  weakened  by  the  storm,  for  the  opinion  of  the  court  by  an  official 
but  neglected  to  test  it.  Ellet  v.  St.  Louis,  referee  that  upon  the  occasion  of  a  univer- 
&c.  R.  K.  Co.,  76  Mo.  518.  See  also  Kan-  sal  rainfall,  unprecedented  in  duration  and 
sas  Pacific  R.  R.  Co.  v.  MiUer,  2  Col.  442.  quantity  for  many  yeara  in  the  district, 
Every  railway  company  in  the  actual  pos-  there  was  imminent  peril  of  the  defendants' 
session  and  occupation  of  its  line  of  rail-  canal  bursting ;  and  the  defendants,  in 
way  is  responsible  for  the  maintenance  and  order  to  prevent  it,  raised  a  sluice  by 
preservation  in  a  good  state  of  repair  of  all  which  a  laige  quantity  of  water  escaped 
its  bridges,  viaducts,  and  embankments,  into  a  neighboring  brook  and  thence  into 
so  that  if  any  injuries  are  sustained  either  a  colliery.  The  water,  having  fiUed  up 
by  persons  ti-avelling  along  a  highway  this  colliery,  flowed  into  some  collieries  of 
under  a  bridge  or  viaduct,  or  by  passen-  the  plaintiffs  and  destroyed  their  works, 
gers  travelling  along  the  line,  from  the  It  was  found  that  if  relief  had  not  been 
ruinous  and  insecure  state  of  such  bridge  afforded  to  the  canal  banks  at  this  time, 
or  viaduct,  the  railway  company  will  be  an  inundation  must  have  very  shortly  en- 
responsible  for  the  ii^ury,  whether  it  arose  sued,  which  would  have  equally  destroyed 
from  their  own  neglect  in  not  providing  the  plaintiffs*  works  and  also  caused  far 
needful  reparations,  or  from  original  faulty  greater  devastation  to  property,  and  proba- 
construction  of  the  fabric  by  their  engineer  bly  loss  of  life,  throughout  a  very  wide 
or  contractor.  Chester  v.  Holyhead  Ry.  area ;  that  the  course  adopted  by  the  de- 
Co.,  2  Exch.  251.  If  a  railway  embank-  fendants  was  prudent  and  proper,  and  the 
ment  has  been  ii^ured  by  some  wholly  only  effectual  measure  which  was  possible 
unexpected  and  extraordinary  flood,  and  in  the  emergency.  The  plaintiffs  claimed 
the  rails  give  way,  and  the  passengera  in  this  action,  alternatively,  damage  for  the 
are  injured  without  any  neglect  or  de-  defendants'  wrongful  acts,  or  compensation 
fault  on  the  part  of  the  company,  the  under  the  Defendants'  Acts  of  Parliament, 
company  is  not  responsible  for  the  in-  which  provided  for  satisfaction  to  be  made 
juries  that  may  be  sustained  by  the  pas-  for  injury  or  damage  alleged  to  be  sus- 
sengers.  Withers  v.  North  Kent  Ry.  tained  by  reason  of  carrying  into  effect  any 
Co.,  27  L.  J.  Exch.  417.  But  every  rail-  of  the  provisions  of  that  act.  It  was  held 
way  company  is  bound  to  construct  and  that  the  plaintiffs'  injury  was  by  the  find- 
maintain  its  embankments  and  earthworks  ing  due,  not  to  the  defendants'  wrongful 
in  such  a  manner  as  to  be  capable  of  resist-  acts,  nor  to  the  effect  of  any  of  the  provi- 
ing  all  the  violence  of  the  weather,  which  sions  of  the  Defendants'  Acts  of  Parlia- 
raay  be  expected  at  some  time  or  another,  ment,  but  to  vis  major,  or  an  act  of  God, 
though  rarely,  to  occur ;  and  if  it  fails  in  and  that,  as  in  any  event  the  plaintiffs' 
this  duty  it  will  be  responsible  in  damages  works  would  have  been  equally  destroyed, 
for  n^igence.  Gt  West.  Ry.  Co.  of  Can-  the  immediate  damage  caused  by  the  de- 
ada  V,  Fawcett,  1  Moore's  P.  C.  C,  (n.  s. )  fendants'  own  act  in  raising  the  sluice  was 
120.  No  person  can  be  held  chargeable  for  injuria  absque  damno  and  irrecoverable, 
the  consequences  of  a  lawful  act,  which  re-  Nichols  v.  Marsland,  L.  R  2  Ex.  Div.  1 ; 
suits  from  vis  major,  and  if  in  spite  of  the  Q.  B.  Div. ;  Thomas  v,  Birmingham  Canal, 
acts  of  the  company  the  injury  would  have  &c.  Co.,  43  L.  T.  Rep.  (n.  b.)  485. 
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tmshed  away  before,  or  that  the  water  had  ever  come  wp  to  the  emianb- 
ment.    It  also  appeared  that,  on  the  day  upon  which  the  accident 
occurred,  an  extraordinary  storm,  attended  with  very  violent  rain, 
had  been  raging  for  over  sixteen  hours,  and  that  in  consequence  of 
this  a  stream  near  to  the  ^spot  at  which  the  accident  occurred  bad 
swollen  to  a  torrent  and  washed  away  a  bridge,  and  passed  down 
with  great  force  upon  the  line.     By  midnight  the  water  had  worn 
away  the  earth  under  the  sleepers,  in  some  places  leaving  the  rails 
unsupported  and  exposed,  but  it  did  not  appear  that  the  water  had 
at  any  part  of  the  line  caused  the  evil,  or  that  the  condition  of  the  line 
could  he  perceived.    The  train  upon  which  the  plaintiff  was  injured 
was  the  express,  and  upon  the  whole  went  at  the  ordinary  rate  of  an 
express  train,  although  there  was  some  evidence  that  it  was  being 
driven  at  a  faster  rate  at  the  time  when  the  accident  occurred,  to 
make  up  for  lost  time.     The  train  had  passed  over  the  line  safely 
until  the  accident  occurred,  by  reason  of  the  undermining  of  the 
sleepers  and  the  consequent  giving  away  or  settling  of  the  rails, 
which  threw  the  train  down  an  embankment  and  seriously  injured 
the  plaintiflF.    The  jury  returned  a  verdict  for  the  plaintiff  for  £1,500 
damages,  which,  upon  hearing  in  Exchequer,  was  set  aside  upon  the 
ground  that  there  was  no  sufficient  evidence  of  negligence  on  the 
part  of  the  defendants  to  sustain  it.     Bramwell,  B.,  said :  ''  It  is 
said  that  the  construction  of  the  line  was  such  as  to  make  it  dan- 
gerous in  a  flood,  and  that,  therefore,  the  defendants'  servants  must 
have  known  that  it  was  dangerous  to  drive  at  an  express  rate  of 
speed.    But  negligence  miLst  be  shown  hy  the  plaintiff.   It  is  not  enough 
to  show  that  an  accident  arose  from  certain  extrinsic  or  external  causes. 
Where  is  the  evidence  of  negligence  ?    It  is  contended  on  the  part  of 
the  plaintiff  that  the  company's  se/rvants  were  hound  to  know  the  conse- 
quences which  were  likely  to  follow  from  the  flood.   That  is  not  so.    They 
were  hound  only  to  know  thai  which  could  he  knoum  hy  the  exercise  of 
ordinary  skill  and  prudence  ;  otherwise  they  would  be  made  insurers 
of  the  safety  of  the  passengers.     There  was  no  engineering  or  other 
skilled  evidence  to  show  that  water  would  wash  away  the  soil  of 
which  the  embankment  was  made.     So  far  from  there  being  any 
evidence  to  show  that  there  was  negligence,  there  was  evidence  to 
negative  the  negligence  imputed.    The  very  existence  of  the  line  for 
five  years,  notwithstanding  that  the  district  was  subject  to  floods, 
tended  to  negative  the  only  negligence  that  was  set  up.    There  was 
nothing  to  show  that,  until  the  accident  occurred,  there  had  been 
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anything  to  indicate  danger,  or  to  warn  the  company's  servants  to 
cease  running  the  trains.  The  verdict  was  wholly  unwarrarUed''^ 
The  track  must  be  in  a  safe  condition  so  far  as  human  foresight  can 
accomplish  that  result ;  but  unless  negligence  in  some  respect  con- 
tributing to  an  injury  resulting  from  defects  therein  can  be  attri- 
buted to  the  company,  it  is  not  liable.*  No  precise  rule  of  diligence 
can  be  stated,  but  the  company  is  bound  to  construct  its  roadway  in 
such  a  manner  that  it  may  resist  all  action  of  the  weather,  from 
floods  or  whatever  cause  arising,  that  may  be  expected  to  occur,  al- 
though only  at  long  intervals ;  and  as  a  necessary  sequence,  if  ex- 
traordinary or  unprecedented  floods  have  once  occurred,  it  must 
redouble  its  vigilance,  and  place  its  ehibankments  in  such  a  condi- 
tion as  to  resist  others  of  similar  severity  or  intensity.* 

1  In  Pittsbaigh,  Fort  Wayne,  &c.  R.  R.  from  a  defect  created  by  an  extraordinary 

Co.  o.  Qilleland,  66  Penn.  St.  445,  a  simi-  storm.    International  R.  R.  Co.  v.  Hal* 

lar  doctrine  was  held.      See  alao,  similar  loran,  ante.   But  such  a  storm  having  once 

in  principle,  Blyth  c.  Birmingham  Water  occurred  and  disclosed  the  weak  points  in 

Works  Ca,  11  Exch.  781 ;  Fash  v.  Third  the  road,  the  duty  is  then  imposed  upon 

Av.  R  R.  Co.,  1  Daly  (N.  Y.  C.  P.),  148.  the  company  of  providing  against  similar 

3  Toledo,  &c.  K.  B.  Co.  r.  Apperson,  consequences    from   a   similar   cause,   al- 

49  111.  480 ;  Reed  v.  N.  Y.  Cent.  R.  R.  though  such  a  cause  may  not  arise  again 

Co.,  56  Barb.  (N.  Y.)  403 ;  Gonzales  v.  for  many  years,   or,   possibly,  ever.     If, 

N.  Y.  Cent.  R.  R.  Ca,  39  How.  Pr.  (N.  Y. )  however,  the  company  has  not  in  the  first 

407.  instance    adopted    such    precautions    for 

'  Great  Western  R.  R.  Co.  of  Canada  carrying  off  the  water  of  ordinary  storms 

r.  Fawcett,  1  Moore's  P.  C.  C.  (N.  8.)  101.  as  reasonable  prudence  required  should  be 

Absolute  perfection  is  neither  expected  nor  made  because  of  the  nature  of  the  country, 

required  in  the  track  or  appliances  of  a  it  cannot  screen  itself  from  liability  be- 

railway,   but  such  a  degree  of  condition  cause  the  injury  in  fact  resulted  from  an 

and  repair  as  is  consistent  with  the  nature  unusual  or    even    unprecedented    storm, 

of  the  business,  and  the  risks  involved,  Philadelphia,  &c.  R.  R.  Co.  v.  Anderson, 

must  be  observed.      When  a  railroad  is  94  Penn.  St.  351.     In  this  case  the  loca- 

first  constructed  it  cannot  be  expected  that  tion  of  the  road  and  the  nature  of  the  snr- 

its  road-bed  will  be  as  solid  or  secure  as  it  rounding  country  was  such  as  to  require 

will  become  after  having  been  subjected  to  that  provision  should  be  made  for  carry- 

the  washings  of  storms  and  the  repeated  ing  off  the  water  of  such  storms  as  were 

additions  of  gravel  and  stones  constantly  known  to  occur  in  that  vicinity,  but  the 

made  to  supply  the  defects  thus  from  time  defendants  neglected    to  make  any  pro- 

to  time  disclosed.    So,  too,  defects  may  be  vision  therefor,  and  the  court  held  that 

disclosed  by  the  action  of  unusual  storms  they  were  guilty  of  negligence,  although 

which  could  not,  in  the  first  instance,  have  the  defect  in  the  road  resulted  from  an 

been  anticipated ;   and  if  in  such  cases,  extraordinary  storm.     But  in  a  later  case 

the  company  has,  in  the  first  instance,  the  court  held  that,  where  the  road  had 

made  such  reasonable  provisions  for  resist-  been  constnicted  with  culverts  sufficient  for 

ing  the  action  of  such  storms  as  are  usual  carrying  off  the  water  arising  from  known 

or  known  in  that  section  of  the  country,  or  usual  storms,  the  company  could  not 

as  the  nature  of  the  country  and  the  situ-  be  held  responsible  for  injuries  to  a  school- 

ation  of  the  road  demanded  to  ensure  the  house  resulting  from  the  insufficiency  of 

safety  of  travel   over  it,  it   cannot   be  such  culverts  to  carry  off  the  water  of  an 

made  responsible  for  an  injury  resulting  unusiMl  or  extraordinary  storm.     Balti- 
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Corporations  are  bound  to  the  same  degree  of  care  in  the  conduct 
of  their  business,  and  are  subject  to  the  same  rules  of  liability  for 
wrongful  acts  committed  by  them  in  the  line  of  their  duty,  as  indi- 
viduals are,  and  being  liable  for  the  tortious  or  wrongful  acts  of 
their  servants  or  agents,  it  follows  as  a  natural  and  legitimate  result 
that  they  are  liable  for  the  manner  in  which  their  duties  are  dis- 
charged, or,  in  other  words, /or  the  negligence  of  their  officers,  agents, 
or  servants  in  the  discharge  of  their  duties,  in  whatever  department 
they  are  employed.  The  question  of  liability  for  acts  claimed  to  be 
negligent  must  depend  largely  upon  the  powers  and  purposes  of  the 
corporation,  the  agencies  employed  in  the  conduct  of  its  business, 
and  the  consequences  of  any  remissness  in  the  discharge  of  the  du- 
ties conferred  upon  its  agents,^  The  rule  is  that  a  degree  of  care 
must  be  observed  commensurate  with  the  cJiaraMer  of  the  agencies 
employed,  and  the  risk  to  others  from  their,  improper  or  negligetU 
employments 

Thus,  while  a  railroad  company  is  bound  to  exercise  the  highest 
degree  of  care  in  the  selection  of  its  machinery,  cars,  and  other 
appliances,  and  in  the  construction  of  its  road-bed,  and  in  keeping 
the  same  in  repair,  yet  it  is  not  liable  for  the  result  of  an  accident 
which  could  not  have  been  prevented  by  the  exercise  of  such  care. 
In  other  words,  when  an  injury  restdts  from  causes  that  the  exercise 
of  the  highest  degree  of  reasonable  care  could  not  have  prevented,  it  is 
not  liable,  as  such  injuries  are  the  result  of  inevitable  accident.^ 

more,  &&.  R.  R.  Co.  v.  Sulphur  Springs,  far  as  human  care  and  foresight  will  go," 

&c.  School  District,  96  Penn.  St.  65.   The  has  heen  considerably  modified  in  the  Eng- 

roadway  and  bridges  must  be  and  con-  lish  courts,  —  Readhead  v.  Midland  Ry. 

Stan tly  kept  in  good  running  order.   Rock-  Co.,  L.  K.  4  Q.  B.  879, — at  least  in  its 

well  v.  Morrison  &  Davis,  20  Penn  St.  171;  application,   and  the  rule    of  reasonable 

Withers  i;.  Railway  Co.,  3  H.  &  N.  969  ;  care  in  view  of  the  cireumstances  and  the 

Tyrrell  r.  Eastern  R.  R.  Co.,  Ill  Mass.  mode  of  conveyance  a'dopted.    And  in  this 

646  ;  Michaels  v.  N.  Y.  Central  R.  R.  Co.,  country,  while  many  of  our  courts  adhere 

80  N.  Y.  664;  Rockwell  v.  Third  Av.  R.  R.  to  the  rule,  so  far  as  the  mode  of  express- 

Co.,  63  N.  Y.  625.    As  to  bridges,  Toledo,  ing  it  is  concerned, — Indianapolis,  &c. 

&c.  R.  R.  Co.  V.  Conroy,  68  Ul.  660.  R.  R.  Co,  v.  Horst,  98  U.  S.  291 ;   New 

1  Philadelphia,  &c.  R.  R.  Co.  v.  Derby,  Jersey,  &c.  R.  R.  Co.  v.  Kennard,  21  Penn. 

14  How.  (U.  S.)  468.  St.  203  ;  Meierv.  Penn.  R.  R.  Co.,  64  Penn. 

*  Wood's  Law  of  Master  and  Servant,  St.  225 ;  Philadelphia,  &c.  R.  R.  Co.  v, 
688,  788.  Derby,  14   How.  (U.  S.)  468;  Laing  v, 

•  Kansas  Pacific  R.  R.  Co.  v.  Miller,  Calder,  8  Penn.  St.  479 ;  Taylor  v.  Grand 
2  Cal.  442  ;  Hegeman  v.  Western  R.  R.  Trunk  R.  R.  Co.,  48  N.  H.  304,  —  yetprac- 
Co.,  13  N.  Y.  9.  The  rule  laid  down  by  tically  they  have  kept  pace  with  the  Eng- 
Manhpield,  C.  J.,  in  Christie  v,  Griggs,  lish  courts  and  held  such  carriers  up  to 
2  Camp.  79,  that  a  carrier  of  passengers  the  rule  of  reasonable  diligence.  But  the 
i«  bound  to  provide  for  their  safety  "  as  standard  of  reasonable  care  adopted  by 
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Sec.  300.  Care  required  in  relation  to  Bngtnea,  Cars,  etc.,  —  The 
same  degree  of  care  is  required  of  the  compaDy  in  the  selection  of 
engines,  cars,  and  other  appliances  for  the  prosecution  of  the  busi- 
ness as  is  required  in  the  case  of  its  roadi/tray.^  It  is  not  exonerated 
from  liability  for  injuries  resulting  from  defects  in  its  vehicles,  be- 
cause it  purchased  them  from  competent  manufacturers,  but  is  re- 
sponsible for  defects  therein  resulting  from  the  negligence  of  the 
manufacturers,  precisely  the  same  as  it  would  be  if  it  manufactured 
them  itself.*  It  is  not  responsible  for  all  defects  therein,  but  only 
for  such  as  could  have  been  ascertained  by  the  exercise  of  the  high- 
est degree  of  vigilance,*  or,  in  other  words,  for  defects  which  could 
have  been  detected  by  a  reasonable  degree  of  care  or  skill,  either  in 
the  course  of  manufacture  or  afterward.*  It  may  assume,  under  such 
circumstances,  that  its  appliances  are  in  good  condition,  if  they  ap- 
pear to  he  80  upon  such  inspection  and  the  application  of  such  tests 
as  are  reasonable,  usual,  and  practicable.*  In  New  York  a  diflfer- 
ent  rule  of  liability  was  at  one  time  held,  and  the  company  was  held 

onr  courts  generally  reqaires  a  higher  de-  in  any  of  these  appliances,  when  it  has  not 
gree  of  care  than  seems  to  he  requirM  in  tested  them  hy  tlie  projier  tests,  or  taken 
England.   That  is,  they  require  more  than  any  proper  measures  to  ascertain  whether 
each  care  as  an  ordinarily  prudent  man  or  not  they  were  defective,  if  hy  the  appli- 
would  exercise,  if  the  husiness  was  his  own ;  cation  of  any  known  test  the  defect  might 
such   reasonahle  care  as  a  prudent  man  have  heen  discovered.     Hegeman  v.  West- 
would  exercise  in  view  of  the  nature  of  em  R.  R.  Co.,  ante.    In  the  one  case  there 
the  husiness,  and  the  consequences  to  life  has  heen  an  exercise  of  reasonahle  care,  in 
and  limh  likely  to  ensue  if  there  is  any  the  other  there  has  not  heen. 
relaxation  in  proper  vigilance  as  to  the         ^  Readhead  v.  Midland  R.  R.  Co.,  L. 
general  conduct,  or  the  appliances  of  the  R*  2  Q.  B.  412 ;  Bums  v.  Cork,  &c.  R.  R. 
husiness.     As  the  agencies  employed  are  Co.,  18  1.  R.  C.  L.  648  ;  Grote  v.  Chester, 
of  the  most  dangerous  character,  this  role  &c.  R.  R.  Co.,  2  Exch.  251. 
demands  the  highest  degree  of  care  which         ^  Bums  v.  Cork,  &c.  R.  R.  Co.,  ante. 
can  reasonahly  he  exercised  to  secure  the         '  Stokes  v,  Elastem  Counties  R.  R.  Co., 
safety  of  passengers,  without  reference  to  2  F.  &  F.  691  ;  Manser  v.  Eastern  Coun- 
the  pecuniary  ahility  of  the  carrier,  short  ties  R.  R.  Co.,  81  L.  T.  (n.  r.)  585. 
of  making  him  an  ahsolute  insurer  of  the         *  Readhead  v.  Midland  R.  R.  Co.,  L. 
passenger's  safety.     This  is  what  consti-  R.  4  Q.   B.  879.     In  this  case  the  court 
tutes  reasonable  care,  and  seems  to  he  the  held  that  the  contract  made  between  the 
actual  doctrine  of  our  cases,  however  it  is  company  and  a  passenger  is,  to  take  due 
expressed.   Thus,  while  a  raUway  company  care  to  carry  him  safely,  and  is  not  a  war- 
is  not  lesponsihle  for  an  injury  resulting  ranty  that  the  carriage  in  which  he  travels 
from  a  latent  defect  in  its  bridges,  rails,  cars,  shall  be  in  all  respects  perfect  for  such 
engines,  or  other  appliances,  which  has  not  purpose  ;  that  is  to  say,  free  from  all  de- 
been  discovered  by  the  application  of  the  fects  likely  to  cause  peril,  although  the 
most  approved  tests,  —  Hegeman  v.  West-  defects  were  such  that  no  skill  or  foresight 
em  R.  R.  Co.,  18  N.  Y.  9 ;  Ingalls  v.  Bills,  could  liare  detected  their  existence. 
9  Met  (Mass.)  1;  Meier  i;.  Penn.  R.  R.         >  Grand    Rapids,   &c.   R.   R.   Co.   v. 
Co.,  64  Penn.  St.  225,  —yet  it  is  liable  Huntley,  88  Mich.  587. 
for  an  injury  resulting  from  a  latent  defect 
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to  be  bound  at  its  peril  to  provide  safe  cars,  and  to  be  responsible  for 
injuries  resulting  from  defects  therein,  irrespective  of  the  question 

of  negligence.^    But  the  doctrine  of  these  cases  has  been  overruled, 
and  the  doctrine  stated  svjpra  now  prevails  in  that  State.'    The  rule 

1  Alden  p.  N.  Y.  Cent.  R.  R.  Co.,  26  that  part  of  it  where  he  giyes  the  measure 

N.  Y.  102 ;   Hegeman  v.  Western  R.  R.  of  the  responsibility  of  the  defendant,  in 

Co.,  IS  N.  Y.  9.  the  strongest  tenns  against  him  and  in 

'  Carroll  v.  Staten  Island  R.  R.  Co.,  favor  of  the  plaintiff,  he  says  that  'al- 
58  N.  Y.  126  ;  Caldwell  v,  N.  J.  Steam-  though  the  defendant  purchased  his  axles 
boat  Co.,  47  id.  290.  In  Hegeman  r.  and  cars  of  extensive  and  skilful  manu* 
Western  R.  R.  Co.,  18  N.  Y.  9,  where  a  facturers,  who,  in  the  exercise  of  their 
passenger  was  injured  by  the  breaking  of  skill,  knew  of  no  test  and  used  no  test 
an  axle  of  a  railway  car  in  consequence  of  to  discover  latent  defects  in  axles,  yet  if 
latent  defects  whieh  could  not  be  dis-  there  were  any  tests  known  to  others,  and 
covered  by  the  most  vigilant  external  ex-  which  should  have  been  known  and  em- 
amination,  hvA  which  could  have  been  ployed  by  the  manufacturers,  as  men  pro- 
discovertd  in  the  process  of  manufacture  fessing  skill  in  their  particular  business, 
by  ike  application  of  known  testSy  it  was  although  the  same  may  not  have  been  used 
held  that,  although  the  car  was  purchased  by  some  others  engaged  in  the  same  busi- 
from  a  skilled  manufacturer  the  company  ness,  defendant  was  guilty  of  negligence  in 
was  liable,  in  this  case,  Gardiner,  C.  J.,  not  using  this  test,  provided  the  injury  oc- 
said  :  **  It  has  been  said  that  every  way-  curred  to  the  plaintiff  by  reason  of  a  defect 
farer  must  take  the  risks  incident  to  the  which,  by  such  test  might  have  been  dia- 
mode  of  travel  he  adopts  ;  but  these  risks  covered.'  The  substance  of  the  chai^ 
are  only  those  which  cannot  be  avoided  by  was,  that  although  the  defect  was  latent, 
the  carrier  of  passengers  by  the  utmost  de-  and  could  not  be  discovered  by  the  most 
greeof  care  and  skill  in  the  preparation  and  vigilant  external  examination,  yet  if  it 
management  of  the  means  of  conveyance,  could  be  ascertained  by  a  known  test. 
The  carrier,  in  the  language  of  other  applied  either  by  the  manufacturer  or 
judges,  is  bound  to  use  all  precautions,  as  the  defendant,  the  latter  was  responsible, 
far  as  human  care  and  foresight  will  go»  In  these  instructions  there  was  no  error, 
for  the  safety  of  his  passengers.  In  the  Ingalls  v.  Bills,  9  Met.  (Mass.)  1,  cited  by 
application  of  these  principles,  it  is  obvi-  the  defendant's  counsel,  was  the  case  of 
ous  that  the  same  precautions  will  not  ex-  a  stage-coach,  in  which  the  injury  was 
onerate  the  carrier  of  passengers  from  re-  occasioned  by  the  breaking  of  the  axle, 
sponsibility  in  every  mode  of  travel.  The  The  fracture  was  internal,  and  surrounded 
foresight  and  preparation  that  would  suf-  by  sound  iron  one-quarter  of  an  inch  thick, 
fice  to  satisfy  the  nile  in  one  species  of  The  court  held  that  where  the  accident 
navigation  or  conveyance,  would  not  an-  arises  from  a  hidden  and  internal  defect, 
swer  in  another ;  and  the  external  exami-  and  which  could  not  be  guarded  against 
nation  which,  in  connection  with  the  repn-  by  the  exercise  of  a  sound  judgment  and 
tation  of  the  builder  of  a  stage-coach,  the  most  vigilant  oversight,  then  the  pro- 
would  and  ought  to  satisfy  the  scruples  of  prietor  was  not  liable  for  the  injury.  I 
the  most  cautious  person  as  to  the  safety  concur  in  that  decision,  in  the  particular 
and  security  of  a  vehicle  designed  to  run  case  presented  ;  but  the  learned  judge  did 
from  six  to  eight  miles  the  hour,  would  not  intimate  *  that  a  sound  judgment  and 
not  satisfy  any  reasonable  man  as  to  the  the  most  vigilant  oversight  *  would  be  evi- 
sufficiency  of  another,  intended  to  sustain  a  denced  by  the  adoption  of  the  same  meth- 
far  greater  weight,  and  to  be  propelled  by  ods  of  examination  in  the  case  of  a  stage- 
steam  thirty,  forty,  or  fifty  miles  in  the  coach  and  a  car  for  the  express  train  of  a 
same  time.  The  charge  of  the  learned  railroad.  The  mode  of  construction,  the 
judge  at  the  trial  assumes  and  proceeds  up-  purposes  to  be  subserved,  and  above  all, 
on  this  distinction  throughout ;   and  in  the  probable  Qonsequences  of  a  hidden  de- 
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in  reference  to  the  degree  of  vigilance  to  be  observed  was  well  ex- 
pressed in  an  English  case,  previously  cited.^ 

This  case  contains  such  an  excellent  and  generally  accurate  state- 
ment of  the  degree  of  vigilance  required  from  a  railway  company  ia 

feet,  in  the  two  cases  are  altogether  differ-  demanded,  and  what  is  undertaken  by  the 
ent.  It  might  as  plausibly  be  urged  that  corporation,  is  not  merely  that  the  manu- 
a  chain  for  agricultural  purposes  and  the  facturer  had  the  requisite  capacity,  but 
cable  of  a  ship  of  the  line  should  be  sub-  that  it  was  skilfully  exercised  in  the  par- 
jected  to  the  same  tests,  because  both  were  ticular  instance.  If  to  this  extent  they 
chains  and  each  manufactured  of  the  same  are  not  responsible,  there  is  no  security 
material.  Keeping  the  distinction  indi-  for  individuals  or  the  public.  It  is  per- 
cated  in  view,  the  chaige  was  sufficiently  fectly  understood  that  latent  defects  may 
favorable  to  the  defendant.  Two  questions  exist,  undiscorerable  by  the  most  vigilant 
were  presented  for  the  consideration  of  the  examination  when  the  fabric  is  completed, 
jury  :  firstj  Was  there  a  test  known  to  and  from  which  the  most  serious  accidents 
used  by  others,  and  which  should  have  may  occur.  It  is  also  well  known,  as 
been  known  to  a  skilful  manufecturer,  by  the  evidence  in  this  suit  tended  to  prove 
which  the  concealed  defect  in  the  axle  of  and  the  jury  have  found,  that  a  simple 
the  car  could  have  been  detected  ?  and  if  test  —  that  of  bending  the  iron  after  the 
so,  then  secondly,  Was  the  injury  to  the  axle  was  formed,  and  before  it  was  con- 
plaintiff  the  consequence  of  that  imper-  nected  with  the  wheel  —  existed  by  which 
fection  ?  There  was  endence  tending  to  it  could  be  detected.  This  should  have 
establish  these  facts  which  the  jury  have  been  known  and  applied  by  men  'profess- 
fonnd  ;  and  the  question  retums.  Can  the  ing  skill  in  that  particular  business.'  It 
defendant,  who  neither  applied  the  test  nor  was  not  known,  or,  if  known,  was  not 
caused  it  to  be  applied  by  the  manufacturer,  applied  by  these  manufacturei-s.  It  was 
insist  that  this  accident  '  could  not  have  not  used  by  the  defendant,  nor  did  they 
been  avoided  by  the  utmost  degree  of  care  inquire  whether  it  had  been  used  by  the 
and  skill  in  the  preparation  of  the  means  builders.  They  relied  upon  an  external 
of  conveyance,'  or  'that  they  used  all  examination,  which  they  were  bound  to 
precautions,  as  far  as  human  care  and  fore-  know  would  not,  however  faithfully  prose- 
sight  would  go,  for  the  safety  of  the  cuted,  guard  their  passengers  against  the 
plaintiff  as  one  of  their  passengers '  ?  It  danger  arising  from  concealed  defects  in 
seems  to  me  that  there  can  be  but  one  an-  the  iron  of  the  axles,  or  in  the  manufac- 
swer  to  the  question.  It  was  said  that  ture  of  them.  For  this  omission  of  duty, 
carriers  of  passengers  are  not  insurers,  or  want  of  skill,  the  learned  judge  held,  and 
This  is  true.  That  they  were  not  required  I  think  correctly,  that  they  were  liable." 
to  become  smelters  of  iron  or  manufactnr-  In  a  later  case  in  New  York,  Alden  r. 
ers  of  cars,  in  the  prosecution  of  their  N.  Y.  Central  R.  R.  Co.,  26  N.  Y.  102,  it 
business.  This  also  must  be  conceded,  was  held  that  the  company  was  liable  al- 
Whatthelaw  does  require  is  that  they  shall  though  the  defect  could  not  be  discovered 
furnish  a  sufficient  car  to  secure  the  safety  by  any  practicable  tests  ;  but  this  is  now 
of  their  passengers,  by  the  exercise  of  the  repudiated  in  that  State.  McPadden  v, 
'utmost  care  and  skill  in  its  preparation.'  N.  Y.  Central  R.  R.  Co.,  44  N.  Y.  478. 
They  may  constmct  it  themselves,  or  ^  Manser  v.  Eastern  Counties  Ry.  Co. , 
avail  themselves  of  the  services  of  others  ;  6  H.  &  N.  899.  See  Oliver  v,  N.  Y.  & 
but  in  either  case  they  engage  that  all  that  Erie  R.  R.  Co.,  1  Edm.  Sel.  Cas.  (N.  Y.) 
well-directed  skill  can  do  has  been  done  589,  where  an  injury  arose  from  a  defective 
for  the  accomplishment  of  this  object.  A  wheel  which  hod  been  cracked,  but  the 
good  reputation  on  the  part  of  the  builder  crack  not  discovered,  and  the  prostration 
is  very  well  in  itself  but  ought  not  to  be  of  a  defectively  constnicted  bridge,  and 
accepted  by  the  public,  or  the  law,  as  a  the  court  held  that  the  defendant  was 
sabstitute  for  a  good  vehicle.  What  is  guilty  of  negligenco. 
VOL.  II.  —  22 
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reference  to  its  cars,  machinery,  and  appliances,  that  we  give  the 
main  portion  of  it  here.  It  was  a  case  in  which  an  action  was 
brought  by  the  plaintiff  to  recover  damages  for  injuries  sustained  by 
him  while  travelling  on  the  defendant's  railway,  as  he  alleged,  from 
the  negligence  of  the  company.  It  arose  from  an  imperfect  weld  in 
the  formation  of  a  wheel,  —  in  this  case  the  driving-wheel.  It 
appears  in  this  case  that  driving-wheels  are  usually  formed  in  the 
first  instance  with  a  thickness  of  about  two  and  one-fourth  inches. 
They  are  allowed  to  run  some  time,  and  then  ground  down  or  re- 
turned for  the  purpose  of  making  them  again  smooth ;  and  this 
operation  is  performed  about  three  times.  Ultimately,  the  thickness 
of  the  wheel  is  reduced  from  about  two  and  one-half  or  two  and 
one-fourth  inches  to  about  one  and  one-fourth.  If  it  happens  to  be 
below  one  and  one-fourth  it  is  considered  worn  out,  and  should 
not  be  continued  in  use.  About  three  times  a  wheel  may  be  re- 
turned ;  or  it  may  be  re-turned  only  twice,  but  with  three  different 
thicknesses.  Before  it  is  used  the  first  time  it  should  be  hammered 
all  round  and  all  over  to  test  its  soundness,  and  to  ascertain,  as  far 
as  it  is  possible  to  ascertain,  if  it  be  perfect,  whether  it  will  ring, 
and  is  sound  in  every  part.^    This  wheel  had  been  so  tried  before  it 

1  Carriers  ahovld  exercise  the  care  and  employing  unknown  and  most  extraordi- 
prudence  of  a  very  cautiotis  person.  Tay-  nary  measures  to  ascertain  whether  their 
lor  V,  Grand  Trunk  R.  R.  Co.,  48  N.  H.  rails  were  sound  or  not,  and  would  impose 
804  ;  Seymour  v.  Chicago,  &c.  R.  R.  Co.,  such  hazards  upon  railway  companies  that 
8  Biss.  (U.  S.  C.  C.)  43  ;  Union  Pacific  they  could  not  afford  to  prosecute  their 
R  R  Co.  V,  Hand,  7  Kan.  880  ;  Bowen  business.  Therefore  the  better  rule  seems 
V.  N.  Y.  Central  R.  R.  Co.,  18  N.  Y.  to  be  that,  if  the  company  has  exhausted 
408  ;  Philadelphia,  &c.  R.  R.  Co.  v.  the  best  usual  known  methods  and  tests 
Derby,  14  How  (U.  S.)  486  ;  Brown  v,  in  ascertaining  whether  its  roadway,  rails, 
N.  Y.  Central  R.  R.  Co.,  84  N.  Y.  404  ;  carriages,  etc.,  are  in  a  sound  and  safe  con- 
Virginia,  &c.  R.  R.  Co.  V,  Sanger,  16  ditlon,  and  continues  this  diligence  or 
Gratt.  (Va.)  280.  They  are  not  required  vigilance  at  reasonable  periods  during  their 
to  go  beyond  the  usual  known  tests,  which  use,  it  has  done  all  that  can  reasonably  be 
have  been  demonstrated  by  the  best  expe-  required  of  it.  Stokes  v.  Eastern  Coan- 
rience  to  be  generally  sufficient  to  detect  ties  Ry.  Co.,  2  F.  &  F.  691  ;  Peoria,  &c. 
defects  in  the  carriages,  rails,  &c.  ;  and  if  R  R.  Co.  v.  Thompson,  56  111.  188;  Hege- 
such  tests  are  fairly  applied,  it  would  be  man  v.  Western  R.  R.  Co.,  13  N.  Y.  9 ; 
impossible  to  say  that  they  have  been  neg-  Beers  v.  Honsatonic,  &c.  R  R.  Co.,  19 
ligent  or  remiss  in  their  duty.  If  a  rail  Conn.. 666.  The  statement  of  the  rule  of 
is  apparently  without  flaw,  and  in  re-  diligence  frequently  met  with  in  the  cases, 
spouse  to  the  usual  tests  employed  to  as-  that  the  utmost  care  and  vigilance  is  re- 
certain  whether  it  is  sound  or  not,  still  quired,  is  inaccurate,  and  is  never  applied, 
appears  to  be  so,  it  would  be  exceedingly  It  is  intended  simply  to  mean  that  the  ut- 
unjust  to  hold  the  company  responsible  roost  **  praetieable  care  and  diligence  must 
for  an  injury  resulting  from  Its  breaking,  be  used,  consistent  with  the  mode  of  tiuns- 
becanse  it  was  in  fact  unsound.  This  portation."  Meier  v.  Pennsylvania  R.  R 
would  impose  upon  carriers  the  duty  of  Co.,  64  Penn.  St.  225 ;  Fuller  v,  Talbot 
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was  used.  It  had  run  many  thousands  of  miles,  and  had  been  re- 
duced one-fourth  or  one-half  an  inch  of  its  thickness.  But  although 
the  wheel  had  been  tested  by  the  universal  hammering  in  the  first 
instance,  it  had  not  been  subjected  to  that  test  after  it  had  been 
reduced  in  thickness  by  wear.  The  wheel  was  defective,  it  gave 
way,  and  hence  the  accident.  The  cause  was  tried  in  London  before 
the  Lord  Chief  Baron,  when  the  jury  returned  a  verdict  for  the 
plaintiff,  for  £2,000  damages. 

Channell,  B.,  said  :  "  His  lordship,  after  stating  the  nature  of  the 
action,  said :  '  With  respect  to  the  law  there  can  be  no  doubt  that  in 
point  of  law  the  defendants  are  bound  to  provide  carriages  and  other 
appliances  which  shall  present  every  reasonable  prospect  of  safety. 
They  are  bound  to  gimrd  against  every  source  of  danger  that  they  can 
foresee.  .  .  .  They  are  not  liable  for  any  cause  of  danger  that  cannot 
be  foreseen  by  the  exercise  of  reasonable  care  and  caution  in  prepar- 
ing for  the  journey ;  and  if,  therefore,  the  entire  cause  of  accident  was 
this  defective  weld,  which  was  not  known,  and  could  not,  by  any  reason- 
able  skill,  care,  or  prudence,  be  discovered,  then  the  defendants  are  enti- 
tled to  your  verdict.'  The  law  in  that  respect  was  laid  down  as 
favorably  to  the  company  as  the  company  had  a  right  to  expect. 
That  was  his  lordship's  observation  at  the  commencement  of  the  sum- 
ming up ;  at  the  end  of  the  summing  up,  in  substance,  that  direction 
is  repeated,  his  lordship  saying,  it  is  important  that  every  attention 
should  be  paid  to  the  machinery,  '  in  order  that  the  lives  of  the 
passengers  may  be  placed  in  as  much  safety  as  possible.'  He  goes 
on  to  say :  '  Tlie  company,  however,  are  not  bound  to  do  that  which  is 
impossible  ;  they  are  not  bound  to  see  that  tvhich  is  invisible,  but  they 
are  bound  to  take  every  precaution}     It  is  entirely,  gentlemen,  for 

28  in.  857  ;  Pittsburgh,  &c.  R.  R.  Co.  v.  Co.,18  Ir.  C.  L.  648  ;  Ford  v,  London,  &c. 
Thompson,  66  IlL  188.  Ry.  Co.,  2  F.  &  F.  730  ;  Pym  v,  Grent 
1  The  company  is  not  an  insurer,  but  Northern  Ry.  Co.,  2  F.  &  F.  619  ;  Read- 
is  only  liable  for  negligence  in  respect  to  head  v.  Midland  Ry.  Co.,  L.  R.  2  Q.  R. 
the  condition  of  its  road-bed,  cars,  and  412;  lugalls  v.  Bills,  9  Met.  (Mass.)  1  ; 
other  appliances.  McPadden  v.  N.  Y.  Ac.  Crofts  w.  Waterhouse,  3  Bing.  819.  There 
R.  R.  Co.,  44  N.  Y.  478  ;  Keith  v.  Pink-  is  a  plain  distinction  between  the  liabili- 
ham,  43  Me.  501 ;  Ingalls  v.  Bills,  9  Met.  ties  of  carriers  of  goods  and  of  passen- 
(Mass.)  1  ;  Sawyer  v.  Hannibal,  &c.  R.  R.  gers.  In  Aston  v.  Heaven,  2  £sp.  638, 
Co.,  87  Mo.  240  ;  Maury  r.  Talmage,  2  which  was  the  case  of  an  injury  to  a  pas- 
McLean  (U.  8.),  167  ;  Sullivan  r.  Phila-  senger,  Etre,  C.  J.,  after  carefully  point- 
delphia,  &c.  R.  R.  Co.,  80  Penn.  St.  284;  ing  out  the  law  as  to  the  liability  of  car- 
Meier  V.  Penn.  R.  R.  Co.,  64  id.  225  ;  Mc-  riers  of  goods  to  make  good  all  losses  ex- 
Clary  V.  Sioux  City,  &c.  R.  R.  Co.,  8  cept  those  happening  from  the  act  of  God 
Keb.  46  ;  Fairchild  r.  California  Stage  or  the  king's  enemies,  and  the  reason  for 
Co.,  18  Cal.  699  ;  Bums  v.  Cork,  &c.  Ry.  it,  says  :  "I  am  of  opinion  the  cases  of 
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you  to  decide  whether  in  your  judgment  they  have  done  everything 
which  their  situation  in  providing  conveniences  for  passengers  re< 

losses  of  goods  by  carriers  and  the  present  pattsengeis.**    There  the  defect  was  in  the 
are  totally  unlike."     Again,  **  There  is  no  tire  of  a  wheel  of  the  tender  of  the  train 
such  rule  in  the  case  of  the  carriage  of  by  which  the  plaintiff  travelled.     And  no 
])ersons.     This  action  stands  on  the  ground  suggestion  that  a  warranty  of  its  sound- 
of    negligence    alone."       In    Christie  v,  ness  e.Yisted  was  made  in  the  case.     In 
Griggs,  2  Camp.  79,  Sir  James  Mansfield  Stokes  v.   Eastern  Counties  By.   Co.,   2 
says  :    *'  There  is  a  difference  between  a  F.  &  F.  691,  au  accident  happened  in  con- 
contract  to  carry  goods  and  a  contract  to  sequence  of  the  breaking  of  the  tire  of  the 
carry  passengers.     For  the  goods  the  car-  rear  wheel  of  the  t'ngine.     The  tire  broke 
rier  was  liable  at  all  events.     But  he  did  from  a  latent  flaw  in  the  welding.     The 
not  warrant  the  safety  of  the  passengers,  trial  lasted  six  days  ;  and  the  questions 
His  undertaking  as  to  them  went  no  fur-  mainly  were,   whether  the  flaw  was  not 
ther  than  this,  that  OAfaras  human  care  visible,  an<l  whether  by  the  exercise  of 
and  foresight  could  go,  he  would  provide  care  it  might  not    have  been  detected. 
for  their  safe  conveyance.*'     In  Crofts  v.  The  Lord  Chief  Justice  commences  a  full 
Waterhouse,  ante^  the  observations  attrib-  direction  to  the  jury  by  saying,  2  F.  &  F. 
utable  to  Best,  C.  J.,  clearly  show  that  693:  "  The  question  is,  whether  the  break- 
he  did  not  think  there  was  any  warranty  ing  of  the  tire  resulted  from  any  negli- 
on  the  part  of  the  carrier  of  ))assenger8  ;  gence  in  the  defendants,  or  their  servants, 
and  Park,  J.,  in  the  same  case,  says  :  **  A  for  wliich  they  are  responsible."    The  la- 
carrier  of  goods  is  liable  at  all  events.  .  .  .  tent  defect  in  the  tire  was  admitted  to  be 
A  carrier  of  passengers  is  only  liable  for  the   cause  of  the  accident ;  but  the  jury 
negligence,*'     In  Grote  v.  Chester,  &c.  Ry.  having  found,  in  answer  to  speciflc  ques- 
Co.,  2  Exch.  251,  where  the  accident  arose  tions,  that  there  was  no  evidence  that  the 
from  the  breaking  down  of  one  of   the  tire  was  negligently  welded,  and  that  the 
bridges  of  the  railway,  the  case  turned  on  defect  had  not  become  visible,  and  having 
what  would  or  would  not  be   negligence  in  other  respects  negatived  negligence,  the 
for   which    the  company  were   auswera-  verdict  was  entered  for  the  defendants, 
ble.     Parke,  B.,  said  :  *'  It  seems  to  me  Undoubtedly  the  carrier  of  goods  by  sea, 
the    company    would  still  be  liable  for  like  the  carrier  of  goods  by  land,  is  bound 
the  accident  unless  he  (the  engineer)  also  to  cairy  safely,  and  is  responsible  for  all 
used  due  and    reasonable  care  and  em-  losses,  however  caused,   whether  by  the 
ployed  proper  materials  in    the    work."  unseaworthiness  of  the  ship  or  otherwise  ; 
Bi\t  there  is  nothing  in  the  report  to  indi-  and  it  does  not  appear  to  be  material  to 
cate  that  the  court  supposed  there  was  any  inquire,  when  he  is  subject  to  this  lai^ 
warranty  of  the  safety  of  the  bridge.     In  obligation,  whether  he  is  also  subject  to  a 
Ford  V,  London,  &c.  Ry.  Co.,  2  F.  &  F.  less  one.     In  the  case  of  Lyon  t^.  Mells,  5 
730,  the  plaintiff  was  injured  by  the  ten-  East,  428,  it  was  stated  by  the  court  that 
der  of  the  train  being  thrown  off  the  line,  the  carrier  of  goods  is  bound  to  have  a 
and  one  of  the  causes  was  alleged  to  be  the  seaworthy  ship,  but  this  only  as  part  of 
defective  tire  of  one  of  the  wheels  of  the  his  general  liability.     It  was  admitted  in 
tender.     £rle,  C.  J.,  in  his  direction  told  that  case  by  the  attorneys  for  both  parties 
the  jury  :    "The  action    is  grounded  on  that  the  liability  of  the  carrier  in  all  its 
negligence.    Negligence  is  not  to  be  de-  breadth  is  merely  a  liability  for  all  losses, 
flned,  because  it  involves  some  inquiry  as  however  happening,  except  by  the  act  of 
to  the  degree  of  care  required,  and  that  is  God  and  the  king's  enemies.     In  Bums  v. 
the  degree  which  the  jury  think  is  reason-  Cork,  &c.  Ry.  Co.,  18  Ir.  Rep.  C.  L.  (n.  a.) 
able  to  be  required  from  the  parties,  con-  548,  the  court  said  that  the  averments  in 
sidering  all  the  circumstances.    The  rail-  the  defendant's  plea  were  all  consistent  with 
way  company  is  bound  to  take  reasonable  gross  and  culpable  negligence,  and  on  that 
care  to  use  the  best  precautions  in  known  ground  gave  judgment  for  the  plaintiff, 
nractical  use  for  secnring  the  safety  of  their  The  judgment,    however,   plainly  shows 
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quired  of  them,  and  whether  there  was  any  deficiency,  or  whether 
they  entirely  and  perfectly  discharged  that  duty.  If  they  entirely 
performed  it,  I  think  they  are  entitled  to  your  verdict.  If  they  did 
not,  if  there  was  anything  that  might  reasonably  be  required  of 
them  under  the  circumstances  which  in  your  judgment  they  did  not 
perform,  I  think  they  would  be  liable,  and  it  would  be  entirely  for 
you  to  say  what  damages  the  plaintifT  would  be  entitled  to  in  the 
event  of  your  thinking  him  entitled  to  your  verdict'  Now,  it  is 
impossible,  I  think,  that  the  rule  could  be  laid  down  more  correctly 
than  it  w^,  both  at  the  commencement  and  the  conclusion  of  his 
lordship's  summing-up.  But  there  were  particular  passages  in  the 
course  of  the  summing-up  which  were  excepted  to.  This  passage 
was  excepted  to.  Mr.  Bramwell,  an  engineer,  had  been  called  on 
the  part  of  the  plaintiff,  and  in  the  course  of  his  cross-examination 
he  said :  '  I  know  of  no  mode  of  discovering  the  defect ;  if  the  tire 
be  struck,  that  may  or  may  not  detect  it.'  Now,  it  is  quite  clear, 
looking  at  the  cross-examination  of  Mr.  Bramwell,  and  of  all  the 
other  witnesses,  what  was  meant  to  be  stated  was  this :  there  was 
no  test  that  was  absolutely  fixed, — no  test  that,  in  every  instance, 
would  turn  out  to  be  sure  and  successful;  but  it  cannot  be  con- 
tended a  test  ought  not  to  be  adopted,  if  it  is  a  useful  one  and  may 
reasonably  be  expected  to  bring  about  the  result,  because  it  is  not 
absolutely  fixed.  Now,  the  particular  remark  that  was  objected  to 
was  this ;  '  In  all  probability,  if  this  tire  had  undergone  the  process, 
not  merely  of  ringing  it  with  a  hammer  to  see  whether  it  was  sound, 
but  of  hammering  it  all  round  and  all  over,  the  defect  would  have 
been  discovered,^  because  there  can  be  no  doubt  in  regard  to  a  bell 

that  the  court  did  not  mean  to  declare  given  case  there  would  seem  to  be  no 
that  there  is  an  absolute  undertaking  that  ground  for  holding  the  company  charge- 
the  vehicle  shall  be  free  from  defects.  The  able  with  negligence,  and  the  same  rule 
language  is,  **/ree  from  defects  so  far  cu  applies  as  to  all  other  recognized  tests  for 
human  care  and  foresight  can  provide^  discovering  other  defects.  There  is  no 
and  perfectly  roadworthy."  The  court  re-  question  but  that  a  railway  company  is  re- 
fer witli  approbation  to  the  language  of  quired  to  use  reasonable  care  in  aU  such 
Sir  Jamrs  Mansfifxd  and  Alderson,  J.,  matters,  and  the  question  as  to  whether 
which  shows  that  they  were  disposed  to  it  has  been  guilty  of  negligence  in  any 
adopt  the  views  of  those  leiimed  judges,  of  these  respects  is  for  the  jury.  Hegeman 
and  to  place  the  liability,  not  on  a  war^  v.  Western  R.  R.  Co.,  18  N.  Y.  d ;  Balti; 
ranty,  but  on  the  obligation  to  exercise  more,  &c.  R.  R.  Co.  v.  Wightman,  29 
care  and  foresight.  Oratt.  (Va.)  431;  McElroy  v.  Nashua,  &c. 
1  The  test  adopted  in  this  case  Im  the  R.  R.  Co.,  4  Cush.  (Mass.)  400 ;  Virginia, 
one  usually  employed  by  railway  com-  &c  B.  R.  Co.  v.  Sanger,  15  Gratt.  (Va.) 
panies,  and  seems  to  be  the  best  which  is  2S0.  In  Stokes  v.  Eastern  Counties  By. 
known  ;  and  that  being  so,  if  applied  in  a  Co.,  2  F.  It  F.  091,  698,  694,  Chief  Justice 
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which  is  now  silent  (but  which  we  heard  for  some  time  as  if  the 
whole  material  of  the  clock  at  Westminster  were  perfect),  it  was 
cracked,  but  continued  to  strike,  and  nobody  was  aware  of  it 
Somebody  observed,  on  a  rainy  day,  when  the  bell  was  struck  and 
the  water  trickled  down,  it  had  a  tremulous  motion  on  each  side, 
and  the  vibrations  were  not  perfectly  equaL  The  man  called  some- 
body to  watch  it,  and  then  they  discovered  that  the  bell  was  cracked. 
So  that  there  can  be  no  doubt  that  merely  going  to  a  tire  and  strik- 
ing it  with  a  hammer  will  not  tell  you.'  That  is  the  substance  of 
my  lord's  observation.  It  was  an  observation  founded  on  expe- 
rience,—  that  the  test  of  the  hammer  upon  the  tire  would  enable 
you  to  see  whether  the  tire  would  ring  whei-e  it  was  cracked  in  one 
part.  But  what  was  contended  for  on  the  part  of  the  plaintifif  was, 
the  tire  should  have  been  hammered  all  over ;  and  there  was  a  body 
of  evidence  and  an  important  witness  to  that  point.     There  was 

Cock  BURN  thus  expressed  himself :  "You  ^cr*."  See  also  Pym  v.  Great  Northern 
are  entitled  to  expect  at  the  hands  of  a  Ry.  Co.,  2  F.  &  F.  621,  per  Chief  Justice 
railway  company  all  that  skiU,  care,  and  Cockburn,  to  the  same  effect.  In  Ingalls 
prudence  can  do  to  protect  the  public  v.  Bills,  9  Met.  (Mass.)  1,  15,  Hubbard, 
against  danger  and  accidents,  but  you  J.,  says:  "Carriers  of  passengers  for 
must  carry  that  principle  into  application  hire  are  bound  to  use  the  utmost  care  and 
as  reasonable  men.  ...  If  you  are  of  diligence  in  the  providing  of  safe,  suffi- 
opinion  that  the  flaw  or  crack  had  become  cient,  and  suitable  coaches,  harnesses, 
visible  prior  to  the  accident ;  that  upon  horses,  and  coachmen,  in  order  to  prevent 
careful  examination  —  not  with  the  aid  of  those  injuries  which  human  care  and  fore- 
scientific  authorities  and  scientific  instru-  sight  can  guard  against ;  and  if  an  acci- 
ments,  but  on  an  ordiTiary,  reasonably  dent  happens  from  a  defect  in  the  coach 
proper  and  careful  examination,  such  as  which  might  have  been  discovered  and 
all  feel  ought  to  be  made  before  the  en-  remedied  upon  the  most  careful  and  thor- 
gines  are  used  on  which  the  safety  of  a  ough  examination  of  it,  such  accident  must 
whole  train  might  depend  —  this  flaw  be  ascribed  to  negligence,  for  which  the 
might  have  been  discovered  ;  and  that  owner  is  liable  in  case  of  ii^jurj  to  a  )>as- 
either  the  examination  did  7Wt  take  place,  senger  happening  by  reason  of  such  acci- 
or  if  it  did,  and  the  flaw  was  discovered,  deut.  On  the  other  hand,  where  the 
but  the  man,  with  careless  disregard  of  his  accident  arises  from  a  hidden  and  internal 
own  safety  and  of  others  whose  lives  and  defect,  which  a  careful  and  thorough  ex- 
limbs  might  be  involved,  treated  all  this  amination  would  not  disclose  and  which 
with  supine  and  reckless  indifference,  then  could  not  be  guarded  against  by  the  exer- 
undoubtedly  there  is  negligence  estab-  else  of  a  sound  judgment  and  tho  most 
llshed,  for  which  the  company  are  and  ought  vigilant  oversight,  then  the  proprietor  is 
to  be  ivsponsible."  In  Ford  v.  Loudon,  not  liable  for  the  injury,  but  the  mis- 
Jkc.  Ry.  Co.,  2  F.  &  F.  732,  Chief  Justice  fortune  must  be  borne  by  the  sufferer,  as 
Erle,  in  summing  up  the  case  to  the  jury,  one  of  that  class  of  injuries  for  which  the 
said  :  "  The  action  is  grounded  on  neg-  law  can  afford  no  redress  in  the  form  of  a 
ligence.  The  railtoay  company  is  bound  pecuniary  recompense."  This  extract  from 
fo  take  reasonable  care,  to  use  the  best  pre-  the  judgment  of  Hubbard,  J.,  was  adopted 
'tions  in  known  practical  use  for  securing  by  the  court  in  Readhead  v.  Midland  By. 
jafety  aiui  convenience  of  the  passen*  Co.,  aa  accuitite. 
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abundant  evidence  to  show,  when  the  tire  had  been  re-turned,  as  it 
is  called,  if  it  had  been  hammered  all  over,  in  all  probability  this 
defect  would  have  been  discovered. 

"It  appears  that  there  is  nothing  in  my  lord's  observations  that 
can  warrant  any  objection  on  the  score  of  misdirection.  ...  A  wit- 
ness had  said,  'it  should  have  been  hammered  all  round.*  My 
lord  goes  on  to  explain  what  is  meant  by  that :  *  What  he  means 
by  that,  I  suppose,  is,  that  they  should  not  merely  strike  it  with  a 
hammer  to  see  whether  it  would  ring,  which,  no  doubt,  a  cracked 
piece  of  metal  would,  but  they  should  have  hammered  it  aU  round 
to  ascertain ;  and  certainly,  as  the  iron  becomes  less  and  less,  no 
doubt  that  is  a  sort  of  care  which  should  be  taken,  because  by  the 
hammering  you  may  stumble  upon  some  particular  spot  that  is  de- 
fective. One  of  the  witnesses  for  the  defendants  told  us  to-day 
that  there  was  a  thickness  as  of  a  piece  of  paper — a  thickness  over 
the  imperfection  in  the  weld,  and  if  you  came  to  hammer  there, 
there  is  no  doubt,  I  think,  that  you  would  discover  that.*  Now,  my 
lord  certainly  expresses  his  own  opinion;  if  the  weld  had  been 
reduced  to  this  thinness,  as  appeared  from  one  of  the  defendants' 
witnesses,  inrhis  judgment,  if  it  had  been  hammered  all  over,  the 
defect  would  have  been  discovered.  Though  my  lord  expresses 
that  opinion,  he  does  not  withdraw  it  from  the  consideration  of  the 
jury,  but  he  goes  on  to  say:  'You  must  judge  for  yourselves.'     I 

^  The  question  as  to  whether  the  com-  26  Ga.  250  ;  Webb  v.  Portland,  fee.  R.  R. 

pany  has  been  guilty  of  negligence  or  not,  Co.,  57  Me.  117  :  Memphis,  &c.  R.  R.  Co. 

is  for  the  jury  in  all  cases  where  there  is  v.  Whitfield,  44  Miss.  466;  Baltimore,  &c. 

any  conflict  of  evidence.      Metropolitan  R.  R.  Co.  v.  State,  29  Md.  420;  Kennayde 

Ry.  Co.  V,  Jackson,  L.  R.  3  App.  Cas.  193;  v.  Pacific  R.  R.  Co.,  45  Mo.  255  ;  Uuyett 

Freemouth  i;.  London,    &c.   Ry.   Co.,  10  v.  Philadelphia,  &c.  R.  R.  Co.,  28  Penn. 

C.  B.  N.  8.  89;  Gaggv.  Vetter,  41  Ind.  228;  St.  878  ;  Key  v.  Penn.  R.  R.  Co.,  65  id. 

Hawley  v.  Northern  Central  R.  R.  Co.,  17  269;  Lehigh  Valley  R.  R.  Co.  v.  Hall,  61 

Hun  (X.  Y.),  115;  Ernst  v.  Hudson  River  id.  361  ;  Detroit,  &c.  R.  R.  Co.  v.  Van 

R.  R.   Co.,  85  N.   Y.  9 ;  Casey  v.  N.  Y.  Steinberg,  17  Mich.  99  ;  Indianapolis,  &c. 

Central,  -fie.   R.  R.   Co.,   78  N.   Y.  618;  R  R.  Co.  v.  Evans,  88  111.  63;  Baltimore, 

Kansas  Central  R.  R.  Co.  v.  Fitzsimmons,  &c.  R.  B.  Co.  v.  Boteler,   38  Md.   568; 

22  Kan.  686;  Central  Branch  Union  Pacific  McNamara  v.  North  Pacific  R.  R.  Co.,  50 

R.  R  Co.  V,  Hatham,  22id.  41;  Houston,  CaL   681 ;  Catawissa  R.  R   Co.  v.  Arm- 

&c.  R.  R.  Co.  V,  Miller,  51  Tex.  270  ;  Ab-  strong,  62  Penn.  St.  782;  Johnson  v.  West 

bett  V.  Chicago,  Ac.  R.  R  Co.,  80  Minn.  Chester,  &c.  R.  R  Co.,  70  Penn.  St.  357. 

482;  Simmons  v.  New  Bedford,  &c.  R.  R  But  where  the  facts  are  admitted,  or  not 

Co.,  97  Mass.  861 ;  French  r.  Taunton  disputed,  the  question  is  for  the  court. 

Branch  R.  R  Co.,  116  Mass.  687;  Craig  Goldstein  v.  Chicago,  &c.  R  R.  Co.,  46 

V,  N.  Y.,  &c.  R  R  Co.,  118  Masa  481;  Wis.  404  ;  Sioux  City,  Ac.  R.  R.  Co.  v. 

Tyrell  v.  Eastern  R  R  Co.,  Ill  Mass.  Staut,  17  Wall.  (U.  S.)  667;  Penn.  R  R 

546;  Cohen  v.  Eureka,  &c.  R.  R.  Co.,  14  Co.  v,  Rathget,  82  Ohio  St.  66;  Cleveland* 

Nev.  876  ;  Macon,  &c.  R  R.  Co.  v.  Wiun,  &c.  R  R  Co.  v.  Crawford,  24  Ohio  St 
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have  no  doubt  gentlemen^  that  if  not  all  of  you,  a  great  many  of  you, 
must  have  the  means  of  judging  upon  that  subject  quite  as  well  as 
any  of  the  witnesses,  and  probably  much  more  than  myself*  That  was 
an  opinion  certainly  given  by  my  lord  as  to  a  point  that  arose  in  the 
course  of  the  evidence,  —  an  opinion  in  which  few  would  disagree ; 
but  whether  it  be  right  or  wrong  is  not  the  question  we  have  to  de- 
termine. The  matter  was  not  submitted  to  the  jury  as  a  matter  of 
law ;  it  was  not  decisive  of  the  evidence ;  but  the  question  was  left 
to  the  jury  that  they  might  exercise  fully  and  freely  their  judgment 
upon  the  subject.  Now,  the  only  other  passage  that  was  objected 
to  was  a  passage  to  this  effect :  '  I  cannot  help  saying,  in  passing, 
that  it  appears  to  me,  before  an  old  tire  is  ever  sent  to  be  re-turned, 
and  put  in  use  for  the  purposes  of  a  leading  wheel,  it  ought  really  to 

631 ;  Lewis  v.  Baltimore,  &c.  R.  R.  Co.,  38  the  defenclant  or  order  a  nonsuit     Penn. 

Md.  588;  Chicago,  &c.  R.  R.  Co.  v.  Clark,  R   R.   Co.  v.   Rathgeb,  32  Ohio  St.  66; 

11   111.  App.   104  ;  Payne  v,  Reese,   100  Chaffee  v.    Boston,  &c.    R    R.  Co.,  104 

Penn.  St.  301.     If  during  the  progress  of  Mass.  108;  Snow  v.  Housatonic  R.  R.  Co., 

the  trial,  it  appears,  from  the  undisputed  8  Allen   (Mass.),  441;  AUyn  v.   Boston, 

evidence,   that  the  plaintiff  himself  has  &c.  R.  R.  Co.,  105  Mass.  77  ;  Lake  Shore, 

been  guilty  of  some  act  or  omission  ma-  &c.  R.   R.   Co.  i;.  Miller,   25  Mich.   274; 

tcrially  contributing  to   the  injury,   the  Cleveland,  &c.  R  R  Co.  v.  Crawford,  24 

court  wUl  generally  direct  a  verdict  for  the  Ohio  St.  631  ;  Thurber  v,   Harlem,  &c, 

defendant.     Gonzales  v.  New   York,  &c  R.  R  Co.,  60  N.  Y.  326;  DevUle  v.  South- 

R  R.  Co.,  38  N.  Y.  440  ;  Donaldson  v.  em  Pacific  R.  R.  Co.,  6  Cal.  888;  Wyatt  v. 

Milwaukee,  &c.  R.  R  Co.,  21  Minn.  293 ;  Gt.  Western  Ry.  Co.,  6  B.  &  S.  709;  Chi- 

Penn.  R.  R.  Co.  v.  Weber,  76  Penn.  St.  cago,  Ac.  R.  R.  Co.  v.  Duney,  26  ill.  255; 

167  ;  Penn.  R  R  Co.  v,  Ogier,  85  id.  60;  Steele  v.  Central  R.  R  Co.,  43  Iowa,  109; 

Philadelphia,  &c.  R.  R.  Co.  r.  Haasard,  75  Berry  v.  Central  R  R  Co.,  40  id.   664; 

id.  367;  Central  R.  R.  Co.  v.  State,  29  Md.  O'Mara  v.  Del.  &  Hud.  Canal  Co.,  18  Hun 

420;  Baltimore,  &c.  R  R.  Co.  v.  Shipley,  (N.  Y.),  192  ;  Central,  &c  R  R  Co.  v, 

31  Md.  368  ;  McMahon  v.  Baltimore,  &c.  Dixon,  42  Ga.  327  ;   Harvey  v.  Eastern 

R.  R.   Co.,  39  Md.  438  ;  Riltimore,  &c.  R.  R.  Co.,  116  Mass.  269;  Richmond,  &c. 

R  R.  Co.  V.  Fitzpatrick,  35  Md.  32;  Lewis  R.  R.  Co.  v.  Morris,  31  Gratt.  (Va.)  200  ; 

V.  Baltimore,  &c.  R  R  Co.,  88  Md.  588;  Penn.  R.  R.  Co.  v.  Aspell,  23  Penn.  St. 

Carlin  v,  Chicago,  &c.  R.  R.  Co.,  37  Iowa,  *147  ;  Ginnon  v.  N.  Y.,  &c.  R  R.  Co.,  3 

316;  Flemings.  WestemPacific  R  R  Co.,  Robt.  (N.  Y.)  25;  Ohio,  &c.  R.  R.  Co.  r. 

49  Cal.  253  ;  Sioux  City,  &c.  R.  R.  Co.  v.  Schiebe,  44  lU.  460 ;  Knight  v.  Pontchar- 

Staut,  17  WaU.  (U.  S.)  657.     There  are  train  R.  R.  Co.,  23  La.  An.  462  ;  Galvea- 

matters  connected  with  the  operation  of  ton,  &c.  R.  R  Co.  v.  Giers<%  51  Tex.  189 ; 

railways  80  intimately  blended  with  human  Nelson  v.  Atlantic,  &c.  R.  R.  Co.,  68  Me. 

exi)erience  that  the  courts  will  take  judi-  598;  Lucas  v.  New  Bedford,  &c.  R  R.  Co.,  6 

cial  notice  of  them,  —  as,  the  power  and  Gray  (Mass.),  64;  Salomon  v.  Central  Park, 

speed  with  which  they  are  o^ierated,  and  &c.  II.  R  Co. ,  1  Sweeney  (N.  Y. ),  298 ; 

the  danger  involved  in  certain  acts  i-elating  Qninn  v.  111.  Central  R.  R.  Co.,  51  IlL 

thereto;  consequently,  if  by  the  undisputed  495;  Bancroft  v.  Boston,  &c.  R.  R.  Co.,  97 

facts,  the  plaintiff  is  shown  to  have  done,  Mass.  276;  Beers  v.  Housatonic  R.  R  Co., 

or  omitted  to  do,  certain  acts  which  human  19  Conn.  566  ;  Frost  v,  Gd.  Trunk  R  R 

experience  teaches  are  negligent,  and  which  Co.,   10  Allen  (Muss.),  387;  Baltimore, 

must  essentially  have  contributed  to  the  kc.  R  R.  Co.  v.  Wilkinson,  30  Md.  224; 

injury,  it  will  either  direct  a  verdict  for  Chicago,  &c  R  R  Co.  v.  MUla,  91  111.  39, 
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be  hammered  all  over ;  because  there  may  be  (and  this  is  an  illustra- 
tion of  it)  a  wheel  that  has  performed  thousands  of  miles  with  per- 
fect safety,  which  has  apparently  got  the  best  character  that  a  wheel 
can  have,  but  it  turns  out  to  have  been  ground  down  until  you  came 
to  within,  according  to  the  case  of  the  defendants,  a  surface  not 
thicker  than  paper,  that  separated   you  from  an  imperfect  weld. 
You  are  quite  as  well  able  to  judge  as  I  am.     If  that  were  accu- 
rately tested  by  hammering  over  every  part  of  it,  you  would  say 
whether  that  would  not  certainly  be  discovered.     If  there  was  noth- 
ing but  the  thickness  of  a  piece  of  paper  to  separate  it,  it  might  not 
be  visible  to  the  eye,  but  it  must  be  ascertainable  by  a  hammer, 
which  would  certainly  give  a  different  sound  when  you  came  to  that 
spot*     Again   my  lord  expresses  an  opinion  in  which  I  entirely 
concur,  and  it  appears  to  me  to  have  been  correct  upon  the  evidence. 
But  my  lord  did  not  express  his  opinion  at  all  to  the  contrary,  or 
fetter  the  jury;  the  question  was  left  fully  and  freely  to  them  to 
exercise  their  own  judgment  upon.^     It  appears  to  me  there  is  no 
ground  whatever  for  saying  there  was  any  misdirection  of  which 
the  defendants  have  a  right  to  complain,  and  it  really  was  hardly 
insisted  on  that  there  was  no  evidence  to  go  to  the  jury ;  it  is 
enough  to  say,  the  evidence  of  Mr.  Bramwell,  the  evidence  of  Sir 
C.  Fox,  the  evidence  of  Mr.  Braithwaite,  and  the  evidence  of  Mr. 
May,  formed  a  strong  case  on  the  part  of  the  plaintiff  to  go  to  the 
jury,  which  my  lord  could  not  have  refused  to  leave  to  them.     I 
am  clearly  of  opinion  that,  had  he  done  so,  the  plaintiff  would  have 
had  good  ground  for  excepting  that  the  evidence  had  not  been  sub- 
mitted to  the  jury  as  it  ought  to  have  been.     Then,  as  to  the  case  of 
the  verdict  being  against  the  weight  of  evidence,  no  doubt  there  was 
a  strong  body  of  evidence  on  the  part  of  the  defendants.     No  doubt 

1  The  conrt  defines  the  rules  or  standard  v.  Gladman,  15  Wall.  (U.  S.)  401;  Schier- 

of  care  which  should  be  observed,  and  the  hold  v.  North  Beach,   &c.   R.  R.  Co.,  40 

jury  are  to  say  whether  according  to  such  CaL  447;  Sleeper  v.  Sandacon,  52  N.  H. 

standard  the  defendant  has  been  guilty  of  224  ;  Eckert  v.  L.  I.  R.  R.  Ck>.,  43  N.  Y. 

negligence.    Baltimore,  &c.  R.  R.  Co.  v.  502  ;  Filer  v.  N.  Y.  Central  R.  R.  Co.,  49 

State,  86  Md.  866 ;  Detroit,  &c.  R.  R.  N.  Y.   47  ;   Mayo  v,   Boston,  &c.   R.  R. 

Co.  V,  Steinberg,  17  Mich.  118  ;  Metro-  Co.,  106  Mass.  271  ;  State  v,  Manchester, 

politan  Ry.Co.  t>.  Jackson.  L.  R.  2C.  P.  D.  &c.  R.  R.  Co.,  52  N.  H.  668  ;  Wilton  v. 

125;  Memphis,  &c  R.  R.  Co.  v.  Whitfield,  Middlesex    R.    R.    Co.,    107   Mass.    508; 

44  Miss.  466.     In  Brennan  v.  Fair  Haven,  Crissey  v.  Hestonville  R.  R.  Co.,  75  Penn. 

&c   R.  R.  Co.,  45  Conn.  284,  the  court  St.  88;  Pittsburgh,  &c.,  R.  R.  Co.  v.  Cald- 

refused  to  revise  the  finding  of  negligence,  well,  74  id.  421 ;  East  Saginaw,  Ac.  B.  Bi 

88  a  fact,  by  the  court  below.     O'Flaherty  Co.  v.  Bohn,  27  Mich.  508. 
V.  Union  R.  R.  Co.,  45  Mo.  70;  R.  R.  Co. 
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many  witnesses  were  called,  witnesses  of  experience  and  respectabil- 
ity, and  one  would  not  necessarDy  be  dissatisfied  if  the  jury  had 

found  upon  the  evidence  a  verdict  for  the  defendants.  On  the  other 
hand,  there  was  strong  and  positive  evidence  on  the  part  of  the 

plaintiff.  I  cannot  say  the  jury  have  come  to  a  wrong  conclusion. 
1  am  not  called  on  to  say  I  should  have  found  the  same  verdict  my- 
self.^    I  can  see  no  ground  for  expressing  any  judicial  dissatisfaction 

^  If  there  is  any  eridenceof  negligeuce  296;  Bannon  v.  Baltimore,  &c  R.  R.  Co., 

which  would  support  a  verdict  against  the  24  Md.  108  ;  Baliimore,  &c.  R.  R.  Co.  v. 

defendant,  the  question  wiU  not  be  with-  Breinig,  25  id.  378;  Greenleaf  v.  111.  Cen- 

drawn  from  the  jury.     In  Filer  r.  N.  Y.  tral  R.  R  Co.,  29  Iowa,  14.     Negligence 

Central,    &c.    R.  R.    Co.,   49   N.  Y.   50,  is  a  matter  of  fact,  to  be  proved  by  evi- 

Allen,  J.,  said:  **  Oi-dinarily  the  question  deuce  ;  it  is  not  to  be  inferred  by  force  of 

of  negligence  is  one  of  mixed  law  and  fact,  a  legal  presumption.     Bundy  v.  Hyde,  50 

and  it  is  the  duty  of  the  court  to  submit  N.  H.  116  ;  State  v.  Hodge,  50  id.  510; 

the  same  to  the  jury  with  proper  instruc-  *  Gray  v.   Jackson,  51  id.  9  ;  Bickford  v. 

tions  as  to  the  law.     WTial  is  proper  care  is  Dane,  58  id.  185.     A  mere  scintilla  of  evi- 

sometimes  a  question  of  law,  when  there  is  dence  is  not  sufficient  to  sustain  the  burden 

no  controversy  as  to  the  facts,  but  where  of  proof.     Before  the  evidence  is  left  to  the 

there  is  evidence  tending  to  prove  negli-  jury,  there  may  be  in  every  case  a  pre- 

gence  on  the  part  of  the  defendant,  and  liminary  question  for  the  })re8iding  judge, 

the  question  arises  whether  the  plaintiff  has  not  whether  there  is  literally  no  evidence, 

by  his  own  fault  contributed  to  the  injury,  but  whether  there  is  any  upon  which  a 

it  is  ordinarily  for  the  jury.    If  the  evidence  jury  can  properly  find  a  veixlict  for  the 

is  of  such  a  character  that  a  verdict  for  the  party  producing  it,  upon  whom  the  burden 

plaintiff  would  be  clearly  against  evidence,  of  proof  is  imposed.     Cotton  v.  Wood,  8 

the  question  is  one  of  law  and  should  be  de-  C.  B.  (n.  8.)  568  ;  R.  R.  Co.  v.  Goodman, 

cided  by  the  court,"     This  rule  is  concise  62  Penn.  329  ;  Bachelder  p.  Heagan,  18 

and  accurate.     It  is  not  enough  that  there  Me.  32;  Tourtellot  v,  Rosebrook,  11  Met. 

is  some  evidence  of  negligence  upon  the  (Mass.)  460;  Losee  v.  Buchanan,  51  N.  Y. 

part  of  the  defendant,  if  it  is  so  slight  that  476;   McCully  v.  Clarke,   40  Penn.  399; 

a  verdict  predicated  upon  it  ought  not  to  Chicago  t;.  Major,  18  111.  349;  Hainroack  p. 

stand  ;  but  upon  the  other  hand,  if  it  is  of  White,  11  C.  B.  (n.  8. )  588  ;  Holmes  v. 

such  a  character  that  a  verdict  predicated  Mather,  L.  R.  10  Ex.  261 ;  Kllis  p.  Ry.  Co., 

upon  it  would  be  sustained,  it  should  be  L.  R.  9  C.  P.  551;  Burton  v.  R.  R.  Co.,  4 

pennitted  to  go  to  the  jury.     Baulec  v.  Harr,  (Del.)  252.     Judges  are  not  required 

N.  Y.  Central  R.  R.  Co.,  59  N.  Y.  336;  to  submit  a  case  to  the  jury  merely  because 

Tuomey  v,  Ry.  Co.,  3  C.  B.   N.  8.  146;  ^7n«  evidence  has  been  introduced  by  the 

Colton  V.  Ward,  8  C.   B.  n.  s.  568  ;  Mc-  party  having  the  burden  of  proof,  unless 

Mahon  v.   Lennard,   6  H.   L.  Cas.  970  ;  the  evidence  is  of  such  a  character  that  it 

Avery  v.  Bowden,  6  E.  &  B.  973.     That  would  warrant  the   jury  to    proceed  in 

negligence  is  a  mixed  question  of  law  and  finding  a  verdict  in  favor  of  the  party  iu- 

fact,  see  Troww.  Vt.  Central  R.  R.  Co.,  24  trodncing  such  evidence.    Ryder  p.  Womb- 

Vt.  487;  Karle  v,  Kansas  City,  &c.  R.  R  well,  L.  R  4  Ex.  39.     Before  the  evidence 

Co.,  55  Mo,  476;  North  Penn,  R.  R.  Co.,  is  left  to  the  jury,  there  is  or  may  be  in 

V.  Robinson,  44  Penn.  St.  175 ;  Wright  v.  every  case  a  preliminary  question  for  the 

Maiden,  &c.  R.  R  Co.,  4  Allen  (Mass.),  judge,  not  whether  there  is  literally  no 

283;  Greenleaf  t7.  Dubuque,  &c.  R.  R.  Co.  evidence,  but  whether  there  is  any  upon 

33  Iowa,  52;  Femandesv.  Sacramento  City  which  a  jury  can  properly  proceed  to  find 

R.  R.  Co.,  52  Cal.   45  ;  Cleveland,  &c.  a  verdict  for  the  party  producing  it,  upon 

R.  R.  Co.  V,  Terry,  8  Ohio  St.  470 ;  John-  whom  the  burden  of  proof  is  imposed, 

son  V.  Winona,  &c.  R.  R.  Co.,  11  Minn.  Clifford,  J.,  in  ComrnisaioneTs,  &c.  a 
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with  the  verdict  of  the  jury.  I  would  refer  to  one  witness  as  a 
witness  of  very  considerable  importance  —  Sir  Charles  Fox  —  who 
gave  evidence  having  a  most  material  bearing  upon  the  case.  He 
was  engaged  largely  in  the  manufacture  of  wheels  of  all  descriptions, 
and  he  was  asked  whether  he  adopted  any  process  to  test  the  tire. 
He  was  asked,  *  Do  you  hammer  it  ? '  and  he  says ;  *  The  process 
upon  which  I  have  manufactured  all  my  wheels  has  been  this,  to  let 
all  the  different  parts  of  the  work  be  done  by  piecework,  so  that  if  a 
man  found  a  defective  bar  he  did  not  get  paid  for  bending.  If  a 
man  had  to  bend  a  defective  bar,  or  bend  a  good  bar,  and  bent  it  im- 
properly, we  did  not  pay  for  them,  so  that  every  man  was  looking 
back  through  the  whole  process  of  the  manufacture  up  to  the  last ; 
and  then  we  have  a  gentleman  to  whom  we  pay  300  /.  a  year  to  ex- 
amine every  wheel'  So  that  this  gentleman  kept  a  person  in  his 
employ  at  a  considerable  salary  for  no  other  purpose  than  to  test 
wheels  when  they  were  made.  He  says  they  are  tapped  with  a 
hammer,  and  when  he  is  asked  how  tires  are  tested,  he  says  no  de- 
fect would  be  passed  over  with  the  hammer.     No  witness  pretended 

Clark,  94  U.  S.  278;  Giblin  v.  McMullen,  between  the  plank  and  the  rail,  which 

L.  B.  2  P.  C.  App.   817,  385  ;  Improve-  space  was  for  the  passage  of  the  flange  of 

ment  Co.  v.  Munson,  14  Wall.  (U.  S.)  442;  the  car- wheels  ;  and  the  evidence  of  the 

Pleasants  v.  Fant,  22  id.  120  ;  Parks  v.  plaintiff  showed  that  two  and  one-quarter 

Boss,  11  How.  (U.  S.)  873  ;  Merchants'  inches  was  all  which  was  required  for  that 

Bank  v.  State  Bank,  10  Wall.  (U.  S.)  637;  purpose,  and  hence  the  space  was  one  inch 

Hickman  v.  Jones,  9  id.  201.     Where  a  wider  than  it  should  have  been  ;  and  this 

person  seeks  to  charge  a  railway  company  caused  the  horse's  hoof  to  get  into  the  open 

with  negligence  in  not  seasonably  remov-  space  and  to  be  caught  by  the  toe-calk 

ing  a  car  which  incumbered  a  highway  under  the  rail.      It  also  appeared  from 

crossing,  and  in  consequence  of  which  an  plaintiif's  evidence  that  the  plank  was 

accident  occum^d  to  the  plaintiff,  an  in-  from  one-quarter  to  three-eighths  of  an 

struction  by  the  court  that  if  the  jury  inch  higher  than  the  top  of  the  rail.     The 

should  find  that  the  servants  of  the  com-  court  at  trial  nonsuited  plaintiff  on  the 

pany  honestly  believed    they  could  not  ground  that  there  was  no  evidence  of  negli- 

raove  the  car  without  help,  and  that  they  gence  on  the  part  of  defendant  in  construct- 

exercised  ordinary  care  and  prudence  in  ing  the  crossing.     It  was  held  error.     The 

that  judgment,   they  are  not  guilty,   is  case  is  within  the  rule  that  it  is  a  matter 

sufficiently  favorable  to  the  defendants,  of  right  in  the  plaintiff  to  have  the  issue 

and    furnishes  no  ground  of   exception,  of  negligence  submitted  to  the  jury  when 

Paine  t^.  Grand  Trunk  R.  B.  Co.,  58  N.  H.  it  depends  upon  conflicting  evidence  or  on 

611.     In  an  action  against  a  railroad  com-  inferences  to  be  drawn  from  circumstances 

peny  for  injury  to  a  horse  caused  by  its  in  regard  to  which  there  is  reason  for  a 

foot  being  caught  between  the  rail  and  the  difference  of   opinion    among  intelligent 

pUnking  at  a  street-crossing,  the  evidence  men.     Wolfkiel  v.  Sixth  Ave.  R.  R  Co., 

was  conflicting.     It  was  proved  by  plain-  88  N.  Y.  49;  Weber  v.  N.  Y.  Central,  &c 

tiff  upon  the  trial  that  the  plank  was  so  R  R  Co.,  58  id.   451 ;   Hart  v,  Hudson 

placed  that  there  was  a  space  of  a  little  River  R.  R.  Co.,  80  id.  622;  Payne  v.  Tioj 

more  than  three  and  one-quarter  inches  &  Boston  R.  R  Co.,  88  N.  Y.  572. 
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to  say  it  was  an  absolute  and  positive  test,  but  there  is  no  excuse  for 
not  adopting  it,  if  it  can  be  reasonably  expected  to  produce  a  satis- 
factory  result  This  was  the  universal  process  adopted  by  this 
gentleman  at  a  considerable  cost  and  expense.  He  is  asked  this 
question :  '  Have  you  found  any  returned  to  you  after  being  passed 
by  you  as  complete  ? '  '  We  guaranteed  all  the  wheels  we  made  for 
twelve  months,  and  having  turned  out  20,000  wheels  for  several 
years,  I  think  tlie  whole  amount  of  our  guarantee  has  been  twenty- 
four/  Now,  the  wheel  in  question  had  been  I'educed  a  considerable 
size ;  it  was  reduced  to  a  small  thinness ;  it  was  blocked  and  re- 
turned, and  if  this  process  had  been  adopted,  not  to  hammer  any 
one  part  to  see  whether  it  would  ring,  but  to  hammer  it  all  over,  as 
was  the  universal  practice  on  the  part  of  Sir  Charles  Fox,  a  practice 
carried  out  at  a  considerable  expense,  it  was  for  the  jury  to  say 
whether  the  defect  might  not  have  been  discovered.  I  repudiate  the 
notion  altogether  that  a  process  ought  not  to  be  adopted,  because  of 
necessity  you  would  not  arrive  at  a  positive  test  It  seems  to  me 
there  is  no  ground  for  saying  the  verdict  is  against  the  weight  of 
evidence,  and  that  a  new  trial  should  be  granted.  Therefore,  having 
at  my  lord's  request  gone  carefully  through  the  evidence,  I  repeat 
the  opinion  I  was  prepared  to  give  when  the  rule  was  moved,  that 
the  verdict  ought  to  stand."  ^ 

^  Pollock,  C.  B.,  in  the  same  case,  turning  to  the  evidence,  certainly  it  ap- 

said  :  **  I  entirely  agree  with  the  rest  of  peared  there  was  abundant  material  for 

the  coui't  on  the  subject  of  refusing  the  the  remark  that  was  presented  to  the  jury 

rule  why  there  should  not  be  a  new  trial  by  me,  but  which  was  left  entirely  to  them, 

When   Mr.    Bovill  moved  this  rule,   he  not  at  all  pressing  my  opinion  upon  them, 

certainly  took  a  very  strong  view  of  the  but  stating,  it  appeared  to  me  that  any 

case  on  the  part  of  the  defendants.    It  ap-  person  conversant  with  machinery,   and 

peared  to  me  it  was  desirable  that  the  the  ordinary  business  connected  with  such 

matter  should  be  looked  into  with  very  matters,  would  probably  be  far  better  able 

great  care,  in  order  that  no  mistake  might  to  judge  than  I  was  of  the  point.     There 

be  made.     I  am  very  much  obliged  to  my  was  much  other  important  matter  upon 

learned    brothers    who    have    taken    the  which  the  jury  might  have  decided,  and 

trouble  of  going  through  the  short-hand  very  likely  did  decide,  the  case  ;  but  as 

writer's  notes  which  Mr.  Bovill  furnished  far  as  this  point  was  concerned,  the  ques- 

us  with.     A  very  strong  statement  made  tion  was  this  :  about  the  nature  of  the 

by  Mr.  Bovill,  I  own  rather  startled  me.  accident  there  was  no  doubt  whatever ;  it 

I  certainly  did  not  recognize  in  his  state-  arose  from  an  imperfect  weld  in  the  forma- 

ment  of  the  matter  anything  like  what  tion  of  a  wheel,  —  that  was  the  driving- 

I  remember  to  have  been  said  in  the  course  wheel.     A  driving-wheel  is  formed  in  the 

of  the  trial.     According  to  his  statement,  first  instance  with  a  thickness  of  2^  inches; 

certainly,  at  one  time,  there  was  no  evi-  it  is  allowed  to  run  some  time,  and  is  then 

dence  whatever  to  support  the  view  that  ground  down,  or  re-turned,  for  the  purpose 

had  been  presented  to  the  jur}%  as  he  said,  of  making  it  again  smooth,  and  this  opera* 

tinder  the  authority  of  the  Bench.     On  tion  is  performed  alMut  three  times  ;  ulti- 


SEC.  300.]     CARE  REQUIBED  IN  RELATION  TO  APPLIANCES.     1069 

The  rules  stated  in  this  case  seem  to  us  to  be  accurate,  particularly 
when  coupled  with  another  rule,  that  the  mere  fact  that  the  vehicle 

niately  the  thickness  of  the  wheel  is  re-  fectly  agreed  that  it  was  an    imperfect 
duced  from  2|  or  2|  to  I| ;  if  it  happens  weld,  which  gradually  came  to  the  surface 
to  be  below  1^  they  consider  it  is  worn  at  the  time  of  the  accident.    The  witnesses 
out,  and  do  not  continue  it  in  the  serrice.  for  the  plaintiiff  said,  in  their  judgment  it 
About  three  times  is  the  number  of  times  was  apparent  that  the  thinness  of  paper 
that  a  wheel  may  be  re-turned,  or  twice  it  had  been  worn  through.    By  the  evidence 
may  be  re-turned,  so  that  it  is  put  into  use  of  the  witnesses  for  the  defendants,  the 
^•ith  three  ditfereut  thicknesses.      Now,  thickness  was  no  more  than  the  thickness 
the  first  time,  before  it  is  used  at  all,  it  is  of   a    bit    of  paper  ; .  and    the    question 
hammered  all  over.     I  cannot  understand  is  whether,  if  it  had  been  hammered,  it 
the  expression,  but  the  expression  in  the  would  not  have  disclosed  by  the  sound, 
evidence    was,    *  hammered    all    round ; '  immediately,  that  there  was  some  imper- 
which  I  apprehend  to  be  testing  with  the  fection  below,  and  that  it  was  not  sound, 
hammer,  not  merely  whether  it  will  ring,  Under  these  circumstances  I  perfectly  con- 
but  whether  it  is  sound  in  every  part,  cur  in  the  opinion  expressed  by  my  learned 
Now,  if  it  be  worth  while  to  do  that  when  brothers,  that  there  should  be  no  rule  in 
the  wheel  is  first  in  its  state  of  newness,  this  case."     Hegeman  v.  Western  R.  R. 
in  order  to  test  it  by  applying  the  hammer  Co.,  13  N.  Y.  9  ;  IngaUs  v.  Bills,  9  Met. 
to  every  part  of  iti  to  see  whether  it  be  (Mass.)  1 ;  Scott  v.  Ohio,  &c.  R.  R.  Co., 
sound  or  not,  it  surely -must  be  worth  IS  Leg.  Int.  (Penn.)  S86  ;  Meir  v,  Penn. 
while,  every  time  you  take  away  from  it  a  R.  R.  Co.,  64  Penn.  St.  225.     In  Robin- 
quarter  or  half  an  inch  of  its  thickness,  son  v.  N.  Y.  Central  R.  R.  Co.,  20  Blatchf. 
in  order  to  prepare  it  for  a  fresh  journey.  ( U.  S.  C.  C. )  338,  it  was  held  that  the 
That  was  the  question  the  jury  had  to  de-  presumption  of   negligence  arising  from 
cide  ;  and  I  agree  with  my  learned  brothers  the  bursting  of  a  boiler  may  be  overcome 
that  the  law  was  laid  down  correctly,  and  by  proof  of  the  application  of  every  test 
as  favorably  for  the  defendants  as  it  could  recognized  by  experts  as  necessary,  and 
be.     The  question  then  would  be,  —  Did  that  it  need  not  be  shown  that  every  known 
they  use  any  reaaanahle  precaution  in  order  test  was  applied.     In  McPadden  v.  N.  Y. 
to  discover  whether  the  wheel  in  its  last  con*  Cen^l  R.  R  Co.,  44  N.  Y.  478,  4  Am. 
diium  was  fit  for  service  ?    Why,  it  ap-  Rep.  706,  the  train  on  which  the  plain tiflF 
peared  to  be  perfectly  clear  upon  the  evi-  was  riding  was  proceeding  westward  from 
dence  that,  though  they  had  tested  the  Brockport,  when  two  cars  were   thrown 
wheel  by  the  universal  hammering  in  the  from  the  track  by  a  broken  rail,  and  he 
first  instance  of  applying  it  to  the  purposes  was  injured.     The  train  had  stopped  at 
of  a  locomotive,  it  had  never  been  sub-  Brockport  and  had    there   met   a   train 
jected  to  it  since;  and  an  imperfect  weld,  coming  east.     At  the  trial  the  witnesses 
which  may  be  imperceptible  to  the  ham-  all  concurred  in  the  belief  that  the  rail 
mer  when  the  wheel  is  2^  inches  tliick,  was  broken  in  consequence  of  the  coldness 
may  be  quite  perceptible  when  the  wheel  of  the  weather.    The  rail  appeared  to  be 
is  reduced  to  1  J.    Therefore  it  was  a  ques-  perfectly   sound.      A    track-walker    had 
tion  for  the  jury.     There  was  evidence  been  over  the  road  at  the  point  where  the 
tliat  they  actually  applied  the  test  when  accident  occurred  just  before  the  eastward 
the  wheel  was  new  ;  there  was  evidence  train    had    passed  over,   and  found  the 
that  they  had  not  applied  it  when  the  track  in  good  order,  but  he  had  no  time 
wheel  was  turned  the  first  time,  and  when  to  examine  it  again  before  the  westward 
it  was  turned  the  second  time;  and  I  think  train  reached  the  point.    The  conductor 
it  is  no  answer  in  fact  or  law  to  say  that  and  engineer  of  the  eastward  train  testified 
the  test  is  not  decisive.     It  might  have  that  they  felt  no  jar  or  jolt,  as  they  would 
escaped    the   discovery    notwithstanding  have  done  had  the  rail  beeen  displaced  or 
the  test  had  been  applied,  because  at  the  broken.    The  engineer  of  the  westward 
time  of  the  accident  all  parties  were  per-  train    (the   engine    of   which    kept   the 
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was  defective  prima  fade  raises  a  presumption  of  negligence.^  There 
seems  to  be  an  inconsistency  in  holding  the  company  up  to  a  more 
rigorous  rule  of  liability  as  to  cars  than  prevails  in  reference  to  the 
track  over  which  the  cars  are  propelled.  If  it  be  said  that  the  reason 
results  from  the  fact  that  the  cars  are  manufactured,  and  therefore  the 
company  is  bound,  at  its  peril,  to  know  of  the  existence  of  latent 
defects,  it  may  be  answered  that  the  same  is  true  of  the  track.  It 
is  manufactured,  so  to  speak,  and  the  same  rule  should  apply  to  that 
as  applies  to  the  cars. 

In  the  selection  of  rails  and  other  materials  of  which  its  track  is 
composed,  as  well  as  in  the  construction  of  its  roadway  and  bridges, 
the  company  is  bound  to  exercise  the  highest  degree  of  reasonable 
care,  and  to  apply  all  those  tests  usually  applied,  or  which  are 
known,  for  ascertaining  their  suitableness ;  and  having  done  that, 
and  keeping  up  the  same  degree  of  vigilance  in  ascertaining  whether 
it  subsequently  becomes  defective,  it  is  not  responsible  for  injuries 
resulting  from  defects  in  spite  of  such  vigUance^  It  must  exercise 
the  highest  degree  of  reasonable  care  in  all  respects  involving  the 

track)  testified  that  he  discovered  no  break  which  the  company  is  not  responsible, 
or  displacement  when  his  engine  passed  Frink  o.  Potter,  17  111.  406  ;  Deyo  o.  N. 
the  point ;  and  the  conductor  testified  Y.  G.  R.  R.  Co.,  84  N.  Y.  9. 
that  he  could  feel  the  jolt  when  a  rail  was  '  NashrUle,  &c,  R.  R.  Ck).  o.  Messino, 
displaced,  that  he  was  in  the  last  car  and  1  Sneed  (Tenn. ),  220 ;  Deyo  v,  N.  Y.  C. 
judged  that  there  was  no  broken  raU  with-  R.  B.  Co.,  ante.  In  Frink  v.  Potter, 
in  three  feet  of  the  last  car.  The  plain-  anUf  where  a  passenger  was  ix^'ured  by  the 
tiff's  counsel  requested  to  go  to  the  jury  breaking  of  an  axle  from  the  effect  of  frost, 
on  the  question  whether  the  rail  was  the  court  held  that,  if  the  defendant  was 
broken  before  it  was  reached  by  the  west-  guilty  of  any,  even  the  slightest  negli- 
ward  train  carrying  plaintiff.  The  court  gence  in  not  providing  against  such  a  re- 
denied  this  request.  The  plaintiff  ex-  suit,  it  was  liable.  ThiB  is  equivalent  to 
cepted  ;  the  court  then,  on  motion  of  the  de-  holding  that,'  if  by  the  exercise  of  any 
fendant,  nonsuited  the  plaintiff.  The  Gen-  reasonable  precaution  the  result  could 
eral  Term  granted  a  new  trial,  and  the  de-  have  been  averted,  the  defendant  was 
fendant  appealed.  The  Court  of  Appeals  bound  to  exercise  such  precaution,  and  fail- 
sustained  the  nonsuit,  overruling  Alden  v.  ing  to  do  so,  was  liable  for  negligence. 
N.  Y.  Centml  R.  R.  Co.,  26  N.  Y.  102.  See  also  Dawson  v,  Manchester,  &c.  Ry. 
1  Frink  V.  Potter,  17  111.  406;  Ingalls  Co.,  anU ;  Toledo,  &c.  R.  R.  Co.  v. 
V,  Bills,  9  Met.  (Mass.)  1  ;  Dawson  v.  Apperson,  49  111.  480;  Reed  v.  N.  Y. 
Manchester,  Ac.  Ry.  Co.,  5  L.  T.  (n.  a.)  Central  R.  R.  Co.,  56  Barb.  (N.  Y.) 
682  ;  Brignoli  v,  Chicago,  &c.  R.  R.  Co.,  498  ;  Gonzales  v.  N.  Y.  Central  R.  R. 
4  Daly  (N.  Y.  C.  P.),  182  ;  Deyo».  N.  Y.  Co.,  89  How.  Pr.  (N.  Y.)  407.  But  see 
0.  R.  R.  Co.,  34  N.  Y.  9.  It  has  been  McPadden  v.  N.  Y.  &c.  R.  R.  Co.,  44 
held  that  an  accident  resulting  from  the  N.  Y.  478,  where  it  was  held  that  the 
misplacement  of  a  switch,  by  ''  some  evil-  breaking  of  a  rail  by  frost  or  extreme  cold 
disposed  person,'*  not  connected  with  the  does  not  impose  liablity  upon  the  company 
company,  the  company  being  chargeable  for  the  consequences, 
with  no  fault,  is  an  ifuvitabh  accident  for 
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safety  of  passengers,  and  if  guilty  of  any,  even  the  slightest  negligence, 
it  is  responsible  for  all  injurious  consequences.^ 

In  reference  to  its  boilers  and  engines,  the  company  is  only  bound 
to  apply  such  tests  as  are  known  and  usual  to  ascertain  their  sound- 
ness, and  is  not  responsible  for  an  injury  occurring  by  a  defect  not  as- 
certainable by  such  tests ;  *  but  the  jury  may  infer  negligence  from  the 
very  fact  of  its  proving  defective,  and  may  give  to  this  presumption 
more  force  than  to  the  evidence  of  those  whose  negligence  presuma- 
bly caused  the  injury.*  And  the  same  rule  prevails  as  to  rails  and 
other  appliances  of  the  business.  From  the  fact  that  a  rail  breaks 
and  produces  an  injury,  negligence  may  be  inferred ;  but  this  presump- 
tion may  be  overcome  by  showing  that  the  rails  were  properly  tested 
before  they  were  laid,  and  that  they  were  properly  laid  and  spiked 
to  sound  and  sufficient  ties.^  It  is  not  enough  for  the  company  to 
show  that  the  rail  was  fi*ee  from  defects  and  of  sufficient  size  and 
weight,  but  it  must  also  show  that  it  was  properly  laid,^  and  that 
sufficient  space  was  left  for  the  expansion  or  contraction  of  the  rails 
under  the  extremes  of  heat  and  cold  incident  to  the  climate.^  Having: 
established  due  care  in  these  respects,  for  an  injury  resulting  from' the 
breaking  of  a  rail  by  frost,^  or  other  cause  over  which  it  had  no 
conti'ol  and  by  reasonable  watchfulness  could  not  have  prevented, 
it  is  not  responsible.  The  same  rules  apply  to  bridges.  It  is 
not  enough  to  show  that  they  were  erected  by  a  contractor  who 
was  skilled  in  the  business,  but  it  must  be  shown  that  they  were 

^  Qaynor  v.  Old  Colony  R.  R.  Co.,  100  with  spaces  of  only  one-fourth  of  an  inch 
Mass.  208  ;  McPadden  o.  N.  Y.  Central  between  them,  when  it  was  shown  that  the 
R.  R.  Co.,  44  N.  Y.  478.  The  fact  that  usual  expansion  is  from  three-eighths  to 
the  yehicle  or  track  is  defective  and  an  one-half  an  inch,  and  it  was  held  that  the 
injury  results,  is  prima  facie  evidence  of  jury  were  warranted  in  finding  that  the  de- 
negligence.  Brignoli  v.  Chicago,  &c.  B.  fendants  were  negligent.  Retaining  a  badly 
B.  Co.,  4  Daly  (N.  Y.  C.  P.),  182.  worn  and  battered  "  U  "  rail  next  to  a  "  T  " 

^  Robinson    v.   N.    Y.    Centi-al,    &c.  rail  at  a  curve  in  the  track,  whereby  an  old 

B.  R.  Co.,  9  Fed.  Rep.  877.  rail  was  broken  by  a  train  going  at  the  rate 

*  Robinson  o.  N.  Y.  Central  R.  R.  Co.,  of  not  more  than  twenty  miles  an  hour, 
20  Blatch.  (U.  S.  C.  C. )  888.  was  held  to  be  evidence  of  gross  negligence. 

*  Cleveland,  ftc.  R  R.  Co.  v.  New-  Taylor  v.  Grand  Trunk  R.  R.  Co.,  48 
eU,  75  Ind.  642 ;  Brignoli  v.  Chicago,  &c.  K.  H.  804.  And  evidence  that  the  car- 
R.  R.  Co.,  4  Daly  (N.  Y.  C.  P.),  182 ;  wheels  are  of  a  too  narrow  gauge  for  the 
Pittsburgh,  Ac.  R.  R.  Co.  v.  Williams,  track,  and  therefore  liable  to  be  battered 
74  Ind.  462  ;  Michigan,  &c.  R.  R.  Co.  o.  by  defective  rails,  is  evidence  of  gross  neg- 
Lantz,  29  Ind.  628.  ligence.     Holyoke  v.  Grand  Trunk  R.  R. 

ft  Pittsburgh,  &c.  R.  R.  Co.  v.  New-  Co.,  48  N.  H.  641. 
ell,  amU.  7  McPadden  v,  N.  Y.  Central  R.  R. 

*  In  Reed  v.  N.  Y.  Central  R.  R.  Co.,  Co.,  44  N.  Y.  478. 
66  Barb.  (N.  Y.)  498,  the  rails  wen;  laid 
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built  of  sound  and  proper  materials,  with  abutments  and  supports 
of  sufficient  size  and  strength,  and  that  the  company,  since  their 
completion,  has  exercised  over  them  that  degree  of  watchfulness, 
care,  and  supervision,  which  the  risks  and  dangers  of  its  business  de- 
manded.^ It  is  not  enough  to  excuse  the  company  from  liability,  that 
its  carriages,  engines,  rails,  bridges,  roadway,  and  other  appliances 
were  made  or  built  by  manufacturers  or  persons  of  known  skill,  etc. 
In  view  of  the  duty  which  it  owes  to  the  public  in  respect  to  the 
sufficiency  of  these  appliances,  it  cannot  shirk  its  liability  for 
actual  defects  therein  by  showing  that  it  substituted  the  care 
and  skill  of  such  persons  for  its  own.  It  is  bound  to  examine  and 
test  such  appliances  by  all  the  best  known  and  recognized  tests, 
and  ascertain  for  itself  their  suitableness;^  and  if  the  defect  could 
have  been  discovered  by  any  known  test,  it  is  liable  for  an  injury 
resulting  therefrom.* 

^  Oliver  v.  N.  Y.  &  Erie  R.  R.  Co.,  1  agents.  The  charge  takes  the  position 
Edm.  (N.  Y.)  589.  In  Kansas,  &c.  R.  R.  that  the  defendant  was  responsible  for  any 
Co.  V.  Miller,  2  Cal.  442,  it  was  held  that  defect  in  the  axle,  whether  of  materials, 
the  constractiou  of  a  new  bridge  in  place  workmanship,  or  otherwise,  which  were 
of  an  old  one,  in  a  different  manner,  known,  or  might  have  been  discovered  by 
amounts  to  an  admission  that  the  former  the  manufacturer  upon  a  vigilant  and 
bridge  was  improperly  built,  but  that  it  is  careful  examination  at  the  time  of  con- 
not  evidence  that  the  bridge  was  improp-  struction  or  afterwards.  In  other  words, 
erly  constructed,  or  that  the  injury  re-  the  defendant  was  made  surety  for  the 
suited  from  such  defect.  skill  and  extraordinary  care  and  vigilance 

^  Sharpe  v.  Gray,  9  Bing.  459  ;  Francis  of  the  manufacturers  ;  and  if,  in  fact,  a 

V.  CockercU,  L.  R.  5  Q.  B.  184  ;  affirmed,  defect  existed  or  happened  at  the  time  of 

id.  501  ;  Hoffman  v.  R.  R.  Co.,  16  Barb,  construction,   which  could  have  been  de- 

(N.  Y. )  353  ;  Hegeman  v.  Western  R.  R.  tected  by  the  manufacturer,  though  such 

Co.,  16  Barb.  (N.  Y.  353.  defect  was  secret  at  the  time  the  defendant 

*  Warren  v.  Fitchburg  R.  R.  Co.,  8  Al-  purchased  and  used  the  axle,  and  not  dis- 
len  (Mass.),  227.  In  Hegeman  v.  Western  coverable,  still  the  defendant  would  be 
R.  R.  Co.,  oTiU,  Harris,  J.,  says  :  "The  liable  for  the  want  of  care  on  the  part  of 
judge  further  chaiged  that,  as  to  the  ma-  the  manufacturer.  In  my  opinion  this 
terials  of  which  the  axle  was  made,  if  position  cannot  be  sustained  nnless  we  are 
they  were  not  of  a  proper  quality,  or  prepared  to  hold  that  railroad  comimnies 
wrought  in  a  proper  manner,  and  the  de-  shall  be  held  liable  for  all  defects,  whether 
fects  were  of  that  character  that  they  discoverable  or  not ;  thus  making  them 
could  have  been  discovered  upon  a  vig-  warrantors  of  the  roadworthiness  of  their 
ilant  examination  by  a  person  of  com-  cars,  &c.  The  manufacturers  of  the  axle 
petent  skill,  either  at  the  time  of  the  con-  and  the  car  were  not  the  servants  or  agents 
stniction  or  afterwards,  then  the  defen-  of  the  defendant ;  they  pursued  an  inde- 
dant  was  responsible  for  the  consequences,  pendent  business,  and  for  any  want  of  care 
He  also  charged  that  the  defendant  was  or  skill,  or  for  negligence,  they  were  liable, 
responsible  for  all  defects  in  the  axle  It  would,  in  my  opinion,  be  very  danger- 
which  might  have  been  discovered  and  ous  to  establish  the  rule  that  he  who  par- 
remedied,  to  the  same  extent  as  if  the  chases  and  uses  an  article  manufactured  by 
defendant  had  manufactured  said  axle  in  a  mechanic  shall  be  responsible  for  any  in- 
its  own  workshop  and  by  its  immediate  jury  to  third  persons  in  oonaeqaence  of  a 
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Not  only  most  railway  cars  be  sound  and  safe,  but  they  must  also 
be  provided  with  all  the  usual  appliances  required  to  ensure  their 
safe  operation.  Thus,  as  bell-ropes  are  the  means  through  which  acci- 
dents may  be  signalled  to  the  engineer,  and  the  stopping  of  the  train 
ensured,  a  railway  company  is  required  to  have  them  on  its  cars,  and 
is  liable  for  the  consequences  of  an  injury  which  might  have  been 
averted  if  a  bell-rope  had  been  upon  the  car ;  but  it  cannot  be  made 
liable  because  of  the  absence  of  this  appliance,  where  its  absence  had 
no  connection  with  the  accident.^  So  too,  the  company  is  required 
to  have  suitable  brakes  upon  its  cars,  and  in  suitable  repair,  and  if  it 
runs  its  cars  without  suitable  brakes  or  when  they  are  out  of  repair, 
and  an  accident  occurs  which  could  have  been  averted  if  they  had 
been  provided  or  in  repair,  liability  attaches  for  the  resulting  injuries  * 
So  too,  it  is  the  duty  of  a  railway  company  to  light  its  cars  and  de- 
pots, so  that  passengers  can  protect  themselves  against  dangers  which 
could  not  otherwise  be  averted;  and  if  an  injury  should  result  to  a 
passenger  through  its  neglect  to  light  its  cars,  —  either  from  an  acci- 
dental act  of  another  passenger,  or  from  a  purposed  act,  as,  if  he 
should  be  attacked  by  another  passenger,  —  the  company  would 
doubtless  be  liable  therefor. 

defect  in  the  article,  not  discoverable  by  detected  after  the  car  was  completed  and 
the  purchaser  and  user.  Such  a  principle  when  it  was  put  in  use  f  As  I  under- 
would  be  far-reaching,  and  it  is  not  possi-  stand  tlie  judge,  he  niade  the  defendant 
ble  now  to  consider  and  fix  a  limit  to  the  liable  for  any  defect  happening  during  the 
cases  to  which  it  would  apply.  It  goes  construction  of  the  car  and  axle  which 
entirely  beyond  the  nile  making  every  could  have  been  detected  by  the  mauufac- 
one  responsible  for  his  own  negligence  and  turer,  though  it  could  not  be  detected  by 
the  negligence  of  his  servants  and  agents,  the  defendant  after  the  car  and  axle  were 
In  Stevens  v.  Armstrong,  6  N.  Y.  485,  conijileted.  I  agree  that  the  defendant 
it  was  held  by  this  court  that  to  render  shxnild  he  held  to  the  exercise  of  the  tUmosi 
one  person  liable  for  the  negligence  of  an-  care  and  diligence.  I  think  in  Ingalls  v. 
other,  the  relation  of  master  and  servant  Bills,  9  Met.  (Mass.)  1,  the  proper  dis- 
or  ])rincipal  and  agent  must  exist  between  tinction  was  made  and  the  true  principles 
them.  In  the  present  case,  it  is  argued  were  established.  In  that  case,  decided 
that  the  charge  of  the  judge  is  not  in  con-  in  1845,  all  the  English  cases  were  re- 
flict  with  the  case  just  cited  ;  that  it  does  viewed  and  the  American  cases  referred 
not  make  the  defendant  liable  for  the  to,  and  I  shall  content  myself  with  this 
negligence  of  the  manufacturer,  but  for  reference  to  that  case,  adopting  the  reason- 
its  own  neglect  in  not  doing,  or  causing  ing  of  the  court  there  and  applying  it  to 
to  be  done,  what  human  care  and  fore-  the  present  case.  I  think  the  learned 
sight  could  have  done  to  discover  and  judge  erred  in  the  rule  of  responsibility, 
remedy  the  defect  in  the  construction  of  and  that  there  should  be  a  new  trial.** 
the  car  in  question.  Does  not  this  propo-  ^  Mobile  R.  R.  Co.  v.  Ashcroft,  48  Ala. 
sition  involve  the  responsibility  of  the  16 ;  49  id.  806. 

defendant   for  any  want   of  care  or  for         *  Costello  v,  Syracuse,  &c.  B.  R.  Co., 

any  neglect  in  the  manufacturer,  though  65  Barb.  (N.  Y.)  92 ;  111.  Central  R.  R, 

such  want  of  care  or  neglect  could  not  be  Co.  v.  Baches,  56  IlL  879. 
VOL.  II.  —  23 
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Sec.  301.  Ordinary  Care :  Reasonable  Care,  etc. :  Relative  Oblige- 
tiona  of  Carriers  and  Passengers. — It  is  the  duty  of  every  person  to  ex- 
ercise ordinary  care  to  prevent  injury  either  to  the  persons  or  property 
of  others  which  may  be  injured  by  a  failure  upon  his  part  to  dis- 
charge this  duty.^  Ordinary  care  may  be  defined  to  be  such  care  as 
men  of  ordinary  prudence,  sense,  and  discretion  usually  exercise  un- 
der the  same  circumstances  in  the  conduct  of  their  own  business  or 
af fail's  ;*  and  the  degree  of  care  to  be  observed,  or  rather  the  question 
as  to  what  constitutes  ordinary  care,  depends  upon  the  consequences 
likely  to  ensue  from  a  careless  performance  of  the  act,  and  therefore 
varies  in  amount  and  degree  according  to  the  peculiar  circumstances 
of  each  case.^  The  degree  of  diligence  required  from  railway  com- 
panies, as  well  as  persons  generally,  was  well  expressed  by  Earl,  J., 
in  a  New  York  case:*  *'The  degree  of  care  which  a  person  owing 
diligence  must  exercise  depends  upon  the  hazards  and  dangers  which 
he  may  expect  to  encounter,  and  upon  the  consequences  which  may 
be  expected  to  flow  from  his  negligence.  Eailroad  companies  whose 
oars  are  drawn  by  steam  at  a  high  rate  of  speed,  are  held  to  the 
greatest  skill,  care,  and  diligence  in  the  manufacture  of  their  cars  and 
engines,  and  in  the  management  of  their  roads,  because  of  the  great 
danger  from  their  hazardous  mode  of  conveyance,  to  human  life,  in 
case  of  any  negligence.  But  the  same  degree  of  care  and  skill  is  not 
required  from  carriers  of  passengers  by  stage-coaches,*  and  for  the 
same  reason  is  not  required  from  the  carriers  upon  street-cars  drawn 
by  horses.  The  degree  of  care  required  in  any  case  must  have  refer- 
ence to  the  subject  matter  and  must  be  such  only  as  a  man  of  ordi- 
nary prudence  and  capacity  may  be  expected  to  exercise  under  the 
same  circumstances."  "  The  law,"  said  Staples,  J.,®  "  in  tenderness 
to  human  life  and  limb,  holds  railroad  companies  liable  for  the 
slightest  negligence,  and  compels  them  to  repel  by  satisfactory 
proofs,  every  imputation  of  such  negligence."  They  must  use  all 
the  means  reasonably  in  their  power  to  prevent  accident,  and  it  is 
not  necessary,  in  order  to  charge  them  with  liability,  either  to  allege 
or  prove  great  negligence.^    "  They  are  bound  to  the  most  exact  care 

1  Holly  V,   Boston  Gas-light   Co.,    8         *  ITngBr  v,  Forty-Second  Street  R.  R 

Gray  (Mass.),  132  ;  White  r.  Winnisim-  Co.,  61  N.  Y.  497. 
met  Ferry  Co.,  7  Cush.  (MasB.)  155.  ^  Hegeman  o.  Western  R.  E.  Co.,  13 

•  Shaw  V.  Boston,  &c  R  B.  Co.,  8  N.  Y.  9. 

Gray  (Mass.),  46.  *  Baltimore,  &c.  R.  R.  Co.  v.  Wight- 

•  Fletcher  v,  Boston,  &c.  R.  R.  Co.,  1    man,  29  Gratt.  ( Va.)  431. 

Allen  (Mass.),  9  ^  Davis,  J.,  in  Seymour  v,  Chicago^ 

&0.  R.  R.  Co.,  3  Biss.  (U.  S.  C.  C.)  43. 
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and  diligence,  not  only  in  the  management  of  the  trains  and  cars, 
but  also  in  the  structure  and  care  of  the  track,  and  in  all  the  subsid- 
iary arrangements  necessary  to  the  safety  of  passengers."  ^  Grier, 
J.,  in  a  case  before"  the  United  States  Supreme  Court  *  thus  states  the 
rule :  "  When  carriers  undertake  to  convey  persons  by  the  powerful, 
but  dangerous  agency  of  steam,  public  policy  and  safety  require 
that  they  be  held  to  the  greatest  possible  care  and  diligence.  And 
whether  the  consideration  for  such  transportation  be  pecuniary  or 
otherwise,  the  personal  safety  of  the  passengers  should  not  be  left  to 
the  sport  of  chance,  or  the  negligence  of  careless  agents.  Any  negli- 
gence in  such  cases  may  well  deserve  the  epithet  of  gross."  The 
law  does  not  require  railway  companies  to  use  all  the  care  and  dili- 
gence the  human  mind  can  conceive,  nor  such  as  will  render  the 
transportation  of  passengers  free  from  all  possible  peril  Thus,  it 
does  not  require  for  either  passenger  or  freight  trains,  steel  rails  and 
iron  or  granite  cross-ties,  because  such  ties  are  less  liable  to  decay, 
and  consequently  are  safer  than  those  made  of  iron  or  wood.  Nor 
upon  freight  trains,  although  passengers  are  carried  upon  it,  is  the 
company  required  to  have  air-brakes,  bell-pulls,  and  a  brakeman 
upon  each  car ;  hut  it  does  require  everything  necessary  to  the  security 
of  the  passengers  upon  either,  and  reasonably  consistent  with  the  "busi- 
ness of  the  carrier  and  the  means  of  conveyance  employed.  This  rule 
applies,  irrespective  of  any  distinction  between  different  kinds  of 
trains.  There  is  no  reason  for  relaxing  the  rule,  where  the  passen- 
ger is  carried  upon  a  freight  train.^  But  under  the  rule  as  we  have 
stated  it,  a  passenger  who  takes  passage  upon  a  freight  train,  accepts 
and  takes  it,  acquiescing  in  all  the  usual  incidents  and  conduct  of  a 
freight  train,  managed  by  prudent  and  competent  men  *  and  failing  in 
any  of  these  respects,  it  is  liable  for  an  injury  received  by  a  passen- 
ger. But  it  is  not  liable  for  an  inevitable  accident,  or  one  which 
occurs  in  spite  of  such  reasonable  care.* 

A  higher  degree  of  care  is,  from  pnidential  reasons,  required  where, 
"life  or  limb"  is  endangered  than  where  the  consequences  only  fall 


1  Virginia,  &c.  R.  B.  Co.  v,  Sanger,  15 
Gratt.  (Va.)  230. 

a  Philadelphia,  Ac.  B.  B.  Co.  v.  Derby, 
14  How.  (TJ.  S.)  486. 

*  IndianapoUs,  &c.  R.  R.  Go.  v.  Horet, 
93  U.  S.  291;  Edgcrton  v.  New  York,  fee. 
R.  R.  Co.,  39  N.  Y.  227;  Dunn  v.  Grand 
Trnnk  R.  R.  Co.,  58  Ma.  187;  Hazard  v. 
Chicago,  &c  R.  R.  Co.,  1  Biss.  (U.  S.  C.  C.) 


603;  DiHuye  v,  New  York,  Ac.  R.  R.  Co., 
66  Barb.  (N.  Y.)  30. 

*  Shoemaker  v.  Kingsbury,  12  Wall. 
(U.  S.)  369;  Hazanl  v.  Chicago,  Ac.  R.  R. 
Co.,  1  Bi88.  (U.  S.  C.  C.)  503;  Eaton  v. 
Delaware,  &c.  B.  R.  Co.,  67  N.  Y.  882. 

ft  Brunswick,  Ac.  R.  R.  Co.  v.  Gale,  66 
Ga.  322;  Kansas,  Ac.  R.  R.  Co.  v.  Miller^ 
2  Col.  442. 
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upon  property,  because  the  former  cannot  be  restored,  while  the  lat- 
ter can  be.^  It  is  for  this  reason  that  the  highest  degree  of  reason- 
able care  is  required  from  railway  companies  in  the  carrying  of 
passengers,  and  all  the  appliances  employed  therein.  By  this,  it  is 
not  meant  that  they  are  required  to  exercise  "superhuman"  care 
and  vigilance,  or  the  "  very  utmost "  care,  but  such  care  in  view  of 
the  circumstances  as  a  reasonably  prudent  man  would  exercise,  in 
view  of  the  consequences  likely  to  ensue  from  a  relaxation  of  such 
care  and  vigilance  ;*  and  the  degree  of  care  to  be  exercised  does  not 

^  Oayzer  v.  Taylor,  10  Gray  (Mass.),  whatever  source  arising,  which  may  nator- 

274.  ally,  and  according  to  the  usaal  conrse  of 

*  Fuller  V,  Nangatuck  R.  R.  Co.,  21  things,  be  expected  to  occur.  Simmons 
Conn.  557  ;  Hulsekamp  v.  Citizen's  R.  R.  v.  New  Bedford  Company,  97  Mass.  861, 
Co.,  37  Mo.  537  ;  Toledo,  &c.  R.  R.  Co.  v.  868.  Any  violence  must  be  provided 
Baddsley,  54  III.  19  ;  Johnson  v.  Winona,  against,  which  might  reasonably  be  antici- 
&c.  R.  R.  Co.,  11  Minn.  296  ;  Taylor  v.  pated,  or  naturally  be  expected  to  occur. 
Grand  Trunk  R.  R.  Co.,  48  N.  H.  304  ;  in  view  of  all  the  circumstances.  Allek, 
Meir  v.  Penn.  R.  R.  Co.,  64  Penn.  St.  J.,  in  Putnam  v.  Broadway,  &c.  R.  R. 
225  ;  Union  Pacific  R.  R.  Co.  r.  Hand,  Co.,  55  N.  Y.  114  ;  Flint  r.  Norwich  & 
7  Kan.  880 ;  Jefferson ville,  &c.  R.  R.  Co.  N.  Y.  Trans.  Co.,  34  Conn.  654.  In 
V.  Hendi-icks,  26  Ind.  228  ;  Brown  v.  Bowen  v.  N.  Y.  Central  R.  R.  Co.,  18 
N.  Y.  Central  R.  R.  Co.,  84  N.  Y.  404  ;  N.  Y.  408,  it  is  said  that  the  precautions 
Mississippi,  &c.  R.  R.  Co.  v.  Miller,  40  to  be  taken  must  be  such  as  would  be 
Miss.  45  ;  New  Orleans,  &c.  R.  R.  Co.  v.  dictated  by  the  utmost  care  and  pmdenoe 
Bailey,  40  id.  395.  Reasonable  care  is  of  a  very  cautions  person.  Deyo  v,  N.  Y. 
such  cat's  as  the  circumstances  require,  and  C.  R.  R.  Co.,  84  N.  Y.  11  ;  Maverick  v, 
may  be  said  to  be  a  shifting  quantity.  In  Eighth  Ave.  R.  R.  Co.,  86  id.  881.  That 
the  case  of  a  railway  company  carrying  pas-  the  negligence  or  miaconduet  of  a  third 
sengers,  it  is  the  highest  degree  of  care  and  party  contributed  to  the  injury  is  no  excuse. 
skill  as  to  all  its  appliances.  Railroad  Co.  v.  The  results  of  such  acts  as  can  reason- 
Varnell,  98  U.  S.  479  ;  Penn.  R.  R.  Co.  ably  be  anticipated,  must  be  guarded 
V,  Rav,  102  id.  451 ;  Jamison  v.  San  Jose,  against  as  much  as  those  of  any  other 
&C*..  R.  R.  Co.,  55  Cal.  593 ;  George  v.  cause.  Eaton  v.  Boston  &  Lowell  R.  R. 
St.  Louis,  &c.  R.  R.  Co.,  84  Ark.  613  ;  Co.,  11  Allen  (Mass.),  500  ;  McElroy  v. 
Pittsburgh,  &c.  R.  R.  Co.  r.  Pillow,  76  Nashua  &  L.  R.  R.  Co.,  4  Cush.  (Mass.) 
Penn.  St.  610  ;  Mackoy  r.  Missouri,  &c.  400  ;  Pittsburgh,  &;c.  R.  R.  Co.  r.  Hinds, 
R.  R.  Co.,  18  Fed.  Rep.  286 ;  Delaware,  53  Penn.  512.  In  the  case  in  97  Mass. 
&c.  R.  R.  Co.  V.  Dailey,  87  N.  J.  L.  526 ;  supra,  the  injury  was  occasioned  by  the 
Baltimore,  &2.  R.  R.  Co.  v.  Wightinau,  fall  of  a  small  boat,  which  was  suspended 
29  Gratt.  (Va.)  431  ;  Brunswick,  &c.  R.  R.  over  a  portion  of  the  deck  where  it  was 
17.  Gale,  56  Ga.  322.  A  cariier  of  pas-  proper  for  passengers  to  be.  The  fall  was 
sengers  is  not  an  insurer  ;  nor  is  he  bound  occasioned,  in  part  at  least,  by  the  care- 
to  take  every  possible  precaution  against  lessness  of  the  people  in  the  boat.  In 
danger,  bat  be  is  bound  to  use  such  care  Cleveland  v,  N.  J.  Steam  Boat  Co.,  5  Hun 
as  is  consistent  with  the  nature  and  extent  (N.  Y.),  523,  the  negligence  complained 
of  the  business  in  which  he  is  engaged,  in  of  consisted  in  starting  the  boat  before  the 
providing  safe  and  suitable  means  of  trans-  barrier  at  the  gangway  was  properly  se- 
portation,  as  well  as  in  the  management  of  cured.  The  passage-way  was  about  nine 
the  same,  and  in  making  such  reasonable  feet  wide,  and  the  provision  made  by  the 
arrangements  as  a  prudent  man  would  company  for  its  closing,  was  a  portable 
make  to  guard  against  all  dangers,  from  gate,  resting  at  each  end  on  the  top  in  a 
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in  any  measure  depend  upon  the  financial  ability  of  the  company, 
but  it  is  bound,  regardless  of  its  pecuniary  ability,  to  provide,  so  far 

staple,  and  at  the  ontdde  at  each  end  were  person,  and  the  boat  had  been  ran  as  it 

placed  stanchions,  which  prevented  swing-  was  for  a  number  of  years.     On  these 

inj^  and  on  the  top  of  the  whole  was  placed  grounds  the  court  held  there  was  no  proof 

a  top  rail  secored  by  slides  of  iron.   When  of  n^ligence  to  go  to  the  jury.    In  the 

the  gates,  stanchions,  and  top  rail  were  all  Crocheron  Case,  56  N.  Y.  656,  not  fully 

in  their  places,  and  secured  as  provided  to  reported,  it  appears  that  upon  each  step  uf 

be  secured,  there  was  no  doubt  about  their  the  main  stairway  of  the  boat,  was  put  a 

sufficiency.     When  the  boat  started,  the  brass  plate,  or  covering,  which  was  cor- 

gate  was  set  in  its  place,  but  the  stan-  rugated  save  where  it  turned  over  the  edge 

ehions,  which  at  each  end  prevented  its  of  the  step,  and  there  it  was  left  smooth 

swinging  outward,  were  not  put  in  ;  nor  and    slippery.     Upon    this    the    plaintiff 

was  the  top  rail  put  on,  which  would  keep  slipped,  and  was  ii^jured.     The  stairs  were 

the  gate  and  stanchions  in  their  places,  so  fixed  on  the  best  boats.     They  had  been 

and  prevent  the  gate  being  lifted  out,  or  long  in  use  on  defendant's  boat,  and  no 

pressed  out  by  bending.     In  this  condition  injury  was  ever  caused  before  ;  and  there 

the  boat    proceeded    about    twenty  feet,  was  evidence  that  that  was  the  best  covers 

being,  at  the  point  of  the  passage-way,  ing  in  use.     It  was  held  no  negligence, 

from  six  to  ten  feet  from  the  pier,  when.  Such  injury  evidently  could  not  have  been 

by  a  sudden  rush  or  crowd  of  the  pas-  reasonably    expected.       In    Comman    v, 

sengers,  the  gate  was  thrown  or  pressed  Railway  Co.,  4  H.  &  N.  781,  the  defend- 

open  and  the  plaintiffthrust  into  the  water,  ant,  a  railway  comimny,  had  on  its  plat- 

Merwin,  J.,   said  :   '*  It  is  clear  to  me  form,  standing  against  a  pillar  which  pas- 

that  the  officers  of  the  defendant  were  sengers  passed  in  going  to  and  from  the 

guilty  of  negligence.     No  one  would  say  ti'ains,  a  portable  weighing-machine,  used 

they  wero  not  negligent,  if  the  gate  had  for  weighing  passengers*  baggage,  and  the 

not  been  placed  in  at  all.     Is  it  varied  foot  of  which  projected  about  six  inches 

much  by  saying  it  was  placed  in,  in  a  de-  above  the  level  of  the  platform.     It  was 

fective  or  deceptive  manner  f   I  think  not.  unfenced,  and  had  stood  in  the  same  posl- 

But  it  may  be  suggested  that  the  sudden  tion  without  accident  for  about  five  years, 

crowd  or  rush  was  not  reasonably  to  be  The    plaintiff,   being  at    the    station  on 

anticipated,  and  therefore    the  company  Christmas  day  inquiring  for  a  paroel,  was 

not  liable  for  not  providing  for  it.     The  driven  by  the  crowd  against  the  machine, 

very  object  of  barriers  of  this  kind  is  to  caught  his  foot  in  it  and  fell  over  it.     It 

prevent  the  results  of  such  commotions,  was  held  no  evidence  of  negligence,  the 

Vessels  are  liable  to  be  crowded,  especially  machine    being  in  a  situation   where  it 

at  gangways,  at  the  time  of  starting.     The  might  be  seen,  and  the  accident  being  one 

fact  that  the  company  provided  barriers  of  which  could   not  have    been  reasonably 

such  character,  shows  that  they  antici-  anticipated.     In  Brown  v,  European,  &c. 

pated  their  necessity  and  use,  and  appreci-  R.  R.  Co.,  58  Me.  884,  a  child,  nine  yeare 

ated  the  importance  of  a  strong,   well-  old,  jumped  on  to  a  draw-bridge  while  it 

secured   gate.    The    failure    to    use   the  was  being  closed.     A  nonsuit  was  granted 

appliances  provided,  seems  to  me  a  reck-  on  the  ground  of  contributory  negligence 

less  disregard  of  the  safety  of  the  pas-  of  the  plaintiff.     This  was  i^rmed,  the 

sengers."    In  Dougan  v.  Champlain  Trans,  court  saying  there  was  no  negligence  on 

Co.,  56  N.  Y.  1,  the  proof  of  negligence  the  part  of  the  defendant,  although  there 

was    the  omission  to  inclose    the  space  was  no  one  there  to  keep  people  off  till  the 

between  the  rail  and  the  deck,  so  as  to  closing  of  the  draw,  it  being  in  the  day 

preclude  the  possibility  of  slipping  under  time.     In  Crafter  v.  Railway  Co.,  L.  R.  1 

it.    Such  an  accident  was  not  likely  to  C.  P.  300,  the  staircase  leading  from  a 

occur,  and  never  had  before,  and  there  railway  station  to  a  highway,  had,  at  the 

was  no  evidence  that  such  danger  would  edge  of  each  step,  a  strip  of  brass,  which 

be  apprehended  by  a  reasonable,  prudent  had  originally  been  roughened,  but  had 
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as  human  foresight  aud  skill  can  accomplish  that  result,  a  safe  road- 
bed, cars,  aud  machinery,  and  careful,  skilled,  and  reliable  employes, 
suited  to  the  nature  and  exigencies  of  its  business.^  But  railway 
compauies  are  not  required,  for  the  sake  of  making  their  road  abso- 
lutely free  from  danger,  to  incur  expenses  which  would  render  the 
operation  of  the  road  impracticable  *  They  are,  however,  independ- 
ently of  their  pecuniary  ability  to  do  so,  required  to  guard  against 
dangers  arising  from  defects  in  their  roadway,  cars,  engines,  etc.,  so  far 
as  human  foresight  and  prudence  can  reasonably  do  so.^  The  rela- 
tion is  measumbly  contractual  There  is  an  implied  condition  in 
the  contract  with  each  passenger  that  the  company  is  provided  with 
a  safe  and  sufficient  road-bed,  that  its  cars  are  stanch  and  roadwor- 
thy,  that  the  servants  in  charge  are  tried,  sober,  and  competent  men, 
and  that,  so  far  as  human  care  and  foresight  can  reasonably  do  so, 
they  have  guarded  against  every  apparent  danger  which  can  beset 

become,  from  constant  use,  \7oni  and  slip-  and  keeping  it  in  proper  repair  and  safe 

pery.     The  staircase  was  about  six  feet  condition  ;  aud  must  employ  skilful  and 

wide,  a  wall  on  each  side,  but  no  hand-  exi)erienced  servants.     While  they  are  not 

rail.     It  was  otherwise   unobjectionable,  liable  in  general  for  injuries  that  may  re- 

The  plaintiff,  a  frequent  traveller,  in  as-  suit  from  using  their  franchises,    which 

oendiug  from  the  Htation,  slipped  and  fell,  skill  and  experience  are  unable  to  foresee 

It  was  held  no   evidence  of   u^ligence  and  avoid,  nor  for  acts  of  persons  not  in 

against  the  company,  the  staircase  having  their  employment  and  over  whom  they 

been  long  used  without  accident,  and  there  have  no  control,  they  are  responsible  for 

being  nothing  unusual  or  improper  in  the  injuries  that  result  from  a  failure  to  exer^ 

construction  ;  nothing  to  cause  danger  to  else  judgment  aud  skill  in  the  selection  of 

a  person  walking  with  ordinary  circumspec-  material,  in  the  construction  of  their  ma- 

tion.     The  question  in  this  class  of  action  chinery,   or  in  the  use  of  it  npon  their 

is,  was  the  accident  one  that  could  have  roads."    It  is  their  duty  to  use  upon  their 

been  reasonably  anticipated;  and  if  so,  trains,  whether  for  canying  passengers  or 

oould  it  have  been  avoided  by  the  best  of  freight,  all  improvements  in  machinery,  or 

caro  ?    If  so,  the  company  is  liable.    If  in  the  construction  of  cars,  etc.,  oommon^ 

not,  it  is  not  liable,  as  it  would  be  un-  used  by  other  companies ;  and  the  failure 

reasonable  to  hold  the  company  responsible  to  use  such  an  improvement  is  negligence, 

for  injuries  which   could  not  reasonably  for  which  it  is  liable  to  a  person  injured  if 

have  been  anticipated.  it  is  shown  that  the  improvement  would 

1  Taylor  v.  Grand  Trunk  R.  R.  Co.,  48  have  contributed  in  any  material  degree  to 

N.  H.  304  ;  Sullivan  v.  Philadelphia,  &c.  prevent  the  injury.    Coetello  v.  Syracuse, 

R.  R.  Co.,  80  Penn.   St.  234 ;  Hicks  v.  &c.  R.  R.  Co.,  C6  Barb.  (N.  Y.)  62.     See 

Pacific  R.  R.  Co.,  64  Mo.  430.     In  Illi-  also  Forbes  v.  Atlantic,  &c.  R.  R.  Co.,  76 

nois,  Ac   R.  R.  Co.    v.  Phillips,  49  111.  N.  C.  454,  whero  this  rule  was  adopted  as 

234,  the  court  say  :  **  Railroad  companies  to  improved  brakes, 
must,  in  the  exercise  of  their  franchises,         '  Pittsburgh,  &c.  R.  R.  Ca  v,  Thomp* 

provide  good  and  safe  machinery,   con-  son,    56    III.    138 ;    Wheaton   v.  North 

structed  of  proper  materials,  and  free,  so  Beach,  &c.  R.  R.  Co.,  36  Cal.  690. 
far  as  known  and  well -recognized    tests         *  Meier  v.  Penn.  R.  R.  Co.,  64  Penn. 

can  determine,  from  defects  ;  and  must  ex-  St.  225  ;  Knight  v,  Portland*  &c.  R.  B. 

ercise  care  and  vigilance  in  examining  it  Co.,  56  Me.  234. 
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the  passenger;^  and  this  rule  applies  to  all  classes  of  trains  upon 
which  the  company  has  consented  to  carry  the  passenger,^  The  re- 
sponsibility both  of  common  carriers  of  goods  for  hire  and  of  com- 

^  SuUivan  v,  Philadelphia,  &c.  R.  R.  was  injured  by  the  breaking  of  the  axle 
Co.,  SO  Penn.  St.  234  ;  Hegeman  v.  West-  of  a  railway  car,  it  was  held  primd  facie 
em  R.  R.  Co.,  13  N.  Y.  9.  In  Black  v,  evidence  of  negligence,  and  the  company 
Carrolton,  &c.  R.  R.  Co.,  10  La.  An.  33,  introducing  no  evidence  to  overcome  the 
it  was  held  that  there  is  an  implied  condi-  presumption,  a  recovery  was  upheld, 
tion  that  a  passenger  shall  not  be  in  jeop-  Dawson  v.  Manchester  R.  R.  Co.,  5  L.  T. 
ardy  by  the  slightest  fault  of  the  company,  (n.  b.)  682.  The  company  is  bound 
Mekr  v,  Penn.  R.  R.  Co.,  64  Penn.  St.  to  keep  the  railway  itself  in  good  travel- 
225.  A  railway  company  is  not  liable  for  ling  order  and  ht  for  use,  and  to  pro- 
unforeseen  accidents  and  misfortunes  which  vide  roadwoi*thy  engines  and  carriages, 
care  and  vigilance  could  not  have  provided  skilful  drivers  and  engineers,  and  all  things 
against  or  prevented.  It  does  not  warrant  necessary  for  the  safe  conveyance  of  such 
the  absolute  safety  of  its  passengers.  Its  passengers.  But  the  company  is  not  bound 
undertaking  as  to  them  goes  no  further  at  its  peril  to  provide  a  roadworthy 
than  this,  that  as  far  as  human  care  and  carriage,  and  will  not  be  resix)nsible  to 
foresight  can  reasonably  go,  it  will  provide  a  passenger,  if  the  defect  in  the  carriage 
for  their  safety.  When  everything  has  is  such  that  it  could  neither  be  guarded 
been  done  that  reasonable  prudence  can  against  in  the  process  of  construction  nor 
suggest,  an  accident  may  happen.  Croft  discovered  by  subsequent  examination. 
V.  Waterhouse,  11  Moore,  137  ;  3  Bing.  Redhead  v.  Midland  Ry.  Co.,  L.  R.  2  Q. 
321  ;  Sharp  v.  Grey,  2  M.  &  S.  620  ;  9  B.  412  ;  8.  c.  (Exch.  Ch.)  id.  4  Q.  B. 
Bing.  460 ;  Harris  v,  Costar,  1  C.  &  P.  879  ;  Meier  r.  Penn.  R.  R.  Co.,  64  Penn. 
687  ;  Lamb  v.  Lyon,  Hay,  61.  They  are  St.  226  ;  Fairchild  v.  California  Stage  Co., 
bound  to  furnish  good  vehicles  and  skil-  13  Cal.  599  ;  Ware  v.  Gay,  11  Pick, 
ful  servants.  Farrish  r.  Reigle,  11  Gratt.  (Mass.)  106;  Ficken  p.  Jones,  28  Cal. 
(Va.)  697;  Peck  v,  Neil,  8  McLean  618  ;  Tennery  o.  Pippinger,  1  Phil.  (Penn. ) 
(IT.  S.),  22;  Sayles  «.  Western  Stage  543  ;  Stokes  «.  Saltonstall,  13  Pet.  (U.  S.) 
Co.,  4  Iowa,  547  ;  Ingalls  v.  Bills,  9  Met.  181 ;  Brehm  v.  Gt.  Western  R.  R.  Co., 
(Mass.)  1.  But  they  are  not  liable  for  84  Barb.  (N.  Y.)  256  ;  Edgerton  v.  N.  Y. 
casualties  that  could  not  have  been  fore-  &  Harlem  R.  R.  Co.,  39  N.  Y.  227  ;  SuUi- 
seen  or  averted  by  such  a  degree  of  care  as  van  r.  Phila.,  &c.  R.  R.  Co.,  30  Penn.  St. 
is  consistent  with  the  circumstances  ;  Mc-  284  ;  Stockton  v.  Frey,  4  Gill  (Md.),  406  ; 
Kinney  v.  Kiel,  1  McLean  (U.  S.),  540;  Yonge  r.  Kenny,  28  Ga.  Ill  ;  Illinois 
nor  for  a  mere  accident  that  is  in  no  meas-  Cent.  R.  R.  Co.  v.  Phillips,  55  111.  194  ; 
ure  ehaigeable  to  negligence  on  their  part.  Memphis,  &c.  R.  R.  Co.  v.  Whitfield,  44 
Farrish  v,  Reigle,  anu  ;  Stockton  v.  Fray,  Miss.  466  ;  Bishop  v,  Stockton,  1  West. 
4  Gill  (Md. ),  406 ;  Ingalls  v.  Bills,  ante ;  L.  J.  208  ;  Maury  «.  Talmadge,  2  Mc- 
McClenahanv.  Brock,  5  Rich.  (S.  C.)  17.  Lean  (U.  S.),  157;  Carroll  r.  Staten 
Thus,  where  a  passenger  in  an  omnibus  Island  R.  R.  Co.,  58  N.  Y.  126 ;  Crogan 
was  injured  by  the  bursting  of  a  lamp,  it  v.  New  York,  &c.  R.  R.  Co.  (N.  Y.)  18 
was  held  that  the  burden  was  on  the  own-  Alb.  Law  J.  70.  Nor  will  the  company  be 
era,  to  show  that  the  fluid  used  was  a  safe  liable  because  of  a  defective  condition  of 
and  proper  article.  Wilkie  v.  Bolster,  3  its  appliances  if  the  injury  did  not  result 
E.  D.  S.  (N.  Y.  C.  P.)  827.  So  where  a  therefrom,  and  would  have  happened 
coach  was  overturned,  it  was  held  that  etjually  if  they  had  been  in  proper  con- 
this  was  prirnd  fade  evidence  of  negli-  dition.  Hill  v.  New  Orleans,  &c.  R.  R. 
gence.  Ware  v.  Gay,  11  Pick.  (Mass.)  CJo.,  11  La.  An.  292. 
106  ;  Boyce  «.  California  Stage  Co.,  25  >  Indianapolis,  &c.  R.  B.  Co.  v.  Hont» 
Cal.  460  ;  Fairchild  v.  California  Stage  9J  U.  8.  291. 
Co.,  13  id.  599.    So  where  the  plaintiff 
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mon  carriers  of  passengers  for  hire,  notwithstanding  some  important 
differences  between  them,  rests  for  its  foundation  upon  the  common 
law ;  and  the  liability,  of  each  class  of  carriers  where  it  is  not  affected 
by  some  special  contract  arises  from  a  duty  implied  by  law,  although 
the  law  will  raise  a  contract  as  springing  from  that  duty.^  Formerly 
it  was  usual  to  declare  against  common  carriers,  either  of  goods  or 
passengers,  setting  forth  the  custom  of  the  realm ;  but  this  method 
of  declaring  is  supplanted  by  the  modern  mode  of  declaring  either  in 
case  for  breach  of  duty,  or  on  the  contract  arising  out  of  the  duty  so 
implied  by  law.^  la  a  leading  case,^  Lord  Holt,  in  defining  his  fifth 
sort  of  bailment,  says,  first :  "  If  it  [the  delivery  of  goods]  be  to  a 
person  of  the  first  sort  [that  is,  one  who  exercises  a  public  employ- 
ment], and  he  is  to  have  a  reward,  he  is  bound  to  answer  for  the 
goods  at  all  events ;  and  this  is  the  case  of  the  common  carrier,  com- 
mon hoyman,  master  of  a  ship,  etc.  .  .  .  The  law  charges  this  person, 
thus  intrusted  to  carry  goods,  against  all  events  but  the  acts  of  God 
and  the  enemies  of  the  king.  For  though  the  force  be  never  so  greats 
as,  if  an  unreasonable  number  of  people  should  rob  him,  nevertheless 
he  is  chargeable.  And  this  is  a  politic  establishment,  contrived  by 
the  policy  of  the  law  for  the  safety  of  all  persons  the  necessity  of 
whose  affairs  oblige  them  to  trust  these  sort  of  persons,  that  they  may 
be  safe  in  their  ways  of  dealing ;  for  else,  these  carriers  might  have 
an  opportunity  of  undoing  all  persons  that  had  any  dealings  with 
them,  by  combining  with  thieves,  etc.,  and  yet  doing  it  in  such  a  clan- 
destine manner  as  would  not  be  possible  to  be  discovered.  And  this 
is  the  reason  the  law  is  founded  in,  upon  that  point."  In  a  later  case,* 
Chief  Justice  Best,  in  treating  upon  the  same  subject,  said :  "When 
goods  are  delivered  to  a  carrier,  they  are  usually  no  longer  under  the 
eye  of  the  owner ;  he  seldom  follows  or  sends  any  servant  with  them 
to  the  place  of  their  destinatioa  If  they  should  be  lost  or  injured  by 
the  grossest  negligence  of  the  carrier  or  his  servants,  or  stolen  by  them 
or  by  thieves  in  collusion  with  them,  the  owner  would  be  unable  to 
prove  either  of  these  causes  of  loss ;  his  witnesses  must  be  the  carrier's 
servants,  and  they,  knowing  that  they  could  not  be  contradicted,  would 
excuse  their  masters  and  themselves.  To  give  due  security  to  prop- 
erty, the  law  has  added  to  that  responsibility  of  a  carrier  which  imme- 
diately arises  out  of  his  contract  to  carry  for  reward  —  namelt/,  that  of 

^  Brotherton  t;.  Wood,  3  Brod.  &  B.         '  Coj;^  v,  Bemard,  2  Ld.  Raym.  918  ; 

54  ;  AnseU  v.  Waterhouse,  6  M.  &  S.  385.  1  Smith's  Ld.  Cas.  (6th  ed.)  189. 

3  Dale  V.  Hall,  1  WUr.  281.   Thia  case         «  Biley  v.  Home,  5  BiZig.  220. 
changed  the  mode  of  dcdaring. 
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taking  all  reasonable  care  of  it  —  the  responsibility  of  an  insurer!*  This 
judgment  is  cited  with  approbation  by  Story,  J.,^  and  has  been  gener- 
ally considered  truly  to  express  the  reasons  upon  which  the  policy  of 
the  law  with  regard  to  common  carriers  of  goods  has  been  founded. 
The  liability  of  a  common  carrier  of  goods  is  therefore  that  of  an  in- 
surer, arising  out  of  the  policy  of  the  law,  which  superadds  such  a  re- 
sponsibility to  that  springing  merely  out  of  a  contract  to  carry  for 
reward,  namely,  "  the  talcing  all  reasonable  care  of  the  goods  delivered 
to  be  carried."  The  policy  of  the  law  with  regard  to  common  carriers 
of  goods  for  tiire,  and  the  reasons  assigned  for  it  by  Lord  Holt  and 
Chief  Justice  Best,  appear  to  have  no  application  to  the  case  of 
carriers  of  passengers  for  hire ;  and  hence  it  may  be  stated  that  "  a 
carrier  of  passengers  is  not,  properly  speaking,  a  common  carrier ;  he 
does  not  warrant  the  safety  of  the  passengers  at  all  events,  but  only 
that,  so  far  as  human  care  and  foresight  can  reasonably  be  required  to 
go,  their  safe  conveyance  will  be  provided  for."  *  His  liability,  how- 
ever, like  that  of  the  carrier  of  goods,  arises  out  of  the  duty  implied 
by  law,  and  the  declaration  may  be  either  in  case  for  the  breach  of 
such  duty,  or  on  the  contract  springing  from  it,  as  was  said  by  HoL- 
BOYD,  J. :  *  "  Therefore,  although  the  law  will  raise  a  contract  with  a 
common  carrier  to  be  answerable /or  the  careful  conveyance  of  his  pas- 
seTiger^  nevertheless  he  may  be  charged  in  an  action  upon  the  case  for 
a  breach  of  his  duty ; "  and  the  law  does  not  superadd  any  liability 
beyond  that  of  providing  for  "  the  careful  convej/ance  of  his  passengers.'* 
In  a  case  often  cited,^  which  was  an  action  against  a  stage-coach  pro- 
prietor by  a  passenger  injured  by  the  overset  of  the  coach.  Best,  C.  J., 
said :  "  This  action  cannot  be  maintained  unless  negligence  be  proved. 
.  .  .  The  coachman  must  have  competent  skill,  and  must  use  that  skill 
with  diligence ;  he  must  be  well  acquainted  with  the  road  he  under- 
takes to  drive ;  he  must  be  provided  with  steady  horses,  a  coach  and 
harness  of  sufficient  strength  and  properly  made,  and  also  with  lights 
by  night  If  there  he  the  least  failure  in  any  one  of  these  things,  the 
duty  of  the  coach-proprietors  is  not  fulfilled,  and  they  are  answer- 
able for  any  injury  or  damage  that  happens.  But  with  all  these 
things,  and  when  everythiug  has  been  done  that  human  prudence 
can  suggest  for  the  security  of  the  passengers,  an  accident  may  hap- 
pen. ...  If,  having  exerted  proper  skill  and  care,  he  from  accident 
gets  off  the  road,  the  proprietors  are  not  answerable  for  what  happens 

1  Story  on  BaiL,  §  491.  *  Ansell  v.  Waterhouse,  6  M.  &  S.  893. 

s  Smith's  Meic.  Law  (7th  ed.),  282.  *  Croft  t>.  Waterhouse,  8  Bing.  819, 821. 
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from  his  doing  so.**  And  Pabk,  J.,  in  the  same  case,  said :  "  A  car- 
rier of  goods  is  liable  in  all  events  except  the  act  of  God  or  the 
king's  enemies.  A  carrier  of  jxissengers  is  only  liable  for  negligeTu^e,** 
So,  in  a  leading  case  upon  this  subject  ^  it  was  contended  that  coach- 
owners  were  liable  in  all  cases  except  where  the  injury  happens  from 
the  act  of  Qod  or  the  king's  enemies ;  but  Eyse,  C.  J.,  held  that  cases 
of  loss  of  goods  by  carriers  were  totally  unlike  the  case  before  him. 
In  those  cases  the  parties  are  protected,  but  as  against  carriers  of 
persons,  the  action  stands  on  the  ground  of  negligence  alona  In  a  later 
case^  the  accident  arose  from  the  breaking  of  an  axle-tree,  and  Sir 
James  Mansfield  said :  "  If  the  axle-tree  was  sound  as  far  as  the 
human  eye  could  discover,  the  defendant  was  not  liable.  There  was  a 
difference  between  a  contract  to  carry  goods  and  a  contract  to  carry 
passengers.  For  the  goods  the  carrier  was  answerable  at  all  events ; 
but  he  did  not  warrant  the  safety  of  passengers.  His  undertaking 
as  to  them  went  no  further  than  this,  that,  as  far  as  human  care  and 
foresight  could  go,  he  would  provide  for  their  safe  conveyance. 
Therefore,  if  the  breaking  down  of  the  coach  was  purely  accidental, 
the  plaintiff  had  no  remedy  for  the  misfortune  he  had  encountered." 
Thus  it  will  be  seen  that  the  test  in  case  of  a  carrier  of  passengers 
is,  has  he,  **  as  far  as  human  foresight  can  reasonably  go,  provided  for 
their  safe  conveyance  "  ?  Of  course,  this  iuchides  care  and  foresight 
in  the  making  and  procuring,  as  well  as  in  using,  the  carriage. 

But  without  stopping  to  discuss  this  point,  because  it  is  generally 
immaterial,  it  may  be  said  that  the  same  duty  arises  and  is  imposed 
by  the  law,  in  reference  to  any  person  whom  the  company  has  con- 
sented to  receive  upon  its  trains,  whether  any  compensation  has  been 
paid  for  the  service  or  not.'    The  right  which  a  passenger  by  railway 

1  Aston  V,  Heaven,  2  Esp.  588.  gera  to  stand  upon,  or  get  on  or  off  at  the 

^  Christie  v.  Griggs,  2  Camp.  81.  front  platform,  or  to  get  on  or  off  the  car 

*  Griek,  J.,  in  PhUadelphia,  Ac.  R.  R.  when  in  motion,  and  declaring  that  the 

Co.  V.  Derby,  14  How.  (U.  S.)  468.     In  company  would  not  be  responsible  for  any 

Brennan  v.  Fairhaven,  &c.  R.  R.  Co.,  45  accident  happening  thereby.     In  an  ac- 

Conn.  284,  the  plaintiff,  a  boy  ten  years  of  tion  against  the  company  for  the  iigniy, 

age,  was  riding  free  on  the  front  platform  the  court  below  found  that  it  was  caused 

of  a  horse-railroad  car,  with  the  knowledge  by  the  careless  driving  and  management 

of  the  conductor  and  driver,  the  latter  hav-  of  the  car  ;  that  the  plaintiff  in  getting  off 

ing  requested  him  to  hand  in  a  package  at  under  the  circumstances    used  aa  much 

a  place  they  were  to  pass.     Before  quite  care  as  could  be  expected  from  a  person  of 

reaching  the  place  for  stopping  for  this  his  age,  and  that  no  contributory  negli- 

purpose,  the  plaintiff  jumped  off  the  plat-  gence  on  his  part  was  proved.     It  was 

form  and  fell  under  the  car  and  was  badly  held,  on  a  motion  of  the  defendants  for  a 

hurt.     A  printed  notice  was  'posted  con-  new  trial,  1.  That  the  conclusion  of  the 

spicuously  in  the  car  forbidding  passen-  court  upon  the  question  of  negligence  waa 
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has  to  be  carried  safely  does  not  depend  on  his  having  mode  a  contract, 
but  the  fact  of  his  being  there  creates  a  duty  on  the  part  of  the  com- 
pany to  carry  him  safely.  It  suffices  to  enable  him  to  maintain  an 
action  for  negligence  if  he  was  being  carried  by  the  railroad  company 
voluntarily,  although  gratuitously,  and  as  a  mere  matter  of  favor  to 
him.^  The  carrier  does  not,  by  consenting  to  carry  a  person  gratui- 
tously, relieve  himself  of  responsibility  for  negligence.  When  the 
assent  to  his  riding  free  has  been  legally  and  properly  given,  the 
person  carried  is  entitled  to  the  same  degree  of  care  as  if  he  paid 
his  fare.*  Blackburn,  J.,  states  the'  rule  thus :  "  The  right  which  a 
passenger  by  railway  has  to  be  carried  safely  does  not  depend  on  his 
having  made  a  contract,  but  the  fact  of  his  being  there  creates  a  duty 
on  the  part  of  the  company  to  carry  him  safely."*  The  presumption 
of  law  is  that  persons  riding  upon  trains  of  a  railroad  carrier  which 
are  palpably  not  designed  for  the  transportation  of  persons,  are  not 
lawfully  there,  and  if  they  are  permitted  to  be  there  by  the  consent 
of  the  carrier's  employes,  the  presumption  is  against  the  authority  of 
the  employ^  to  bind  the  carrier  by  such  consent.  But  such  pre- 
sumption may  be  overthrown  by  special  circumstances ;  and  where 
the  railroad  company  would  derive  a  benefit  from  the  presence  of 
drovers  upon  its  cattle  trains,  and  may  have  allowed  its  employes  in 
chaige  of  such  trains  to  invite  or  permit  drovers  to  accompany  their 
cattle,  the  presumption  against  a  license  to  the  person  thus  carried 
may  be  overthrown.*    So  upon  the  other  hand,  the  passenger  is  bound 

one  of  fact  which  could  not  be  reviewed  passer  in  the  car,  that  fact  would  not 

by  this  court.     2.  That  it  was  within  the  necessarily    defeat   his    right    of   action. 

scope  of  the  authority  of  the  conductor  6.  That  a  special  duty  devolved  upon  the 

and  driver  to  receive  and  let  off  the  plain-  conductor  and  driver  in  view  of  the  fact 

tiff  as  a  passenger,  and  that  it  did  not  that  the  plaintiff  was  so  young,  to  see  that 

alter  the  case  that  the  conductor  did  not  the  rule  forbidding  him  to  stand  on  the 

require  him  to  pay  fare.    8.  That  even  if  front  platfoim  or  get  off  from  it  was  ob- 

the  driver  was  not  authorized  to  deliver  served  by  him. 

the  package  nor  to  employ  the  plaintiff  to         ^  Philadelphia,  &c.  R.  R  Co.  v.  Derby, 

do  it,  yet  evidence  that  he  requested  him  14  How.   (U.  S.)  468;    Steamboat  New 

to  carry  it  in  was  admissible  on  the  qites-  World  «.  King,  16  id.  469. 

tion  of  negligence  to  show  that  he  knew         '  Todd  v.  Old  Colony,  &c.  R.  R.  Co., 

that  the  plaintiff  was  on  the  car  and  was  8  Allen  (Mass.),  18. 

intending  to  get  off  at  the  place  in  ques-         *  Austin  v.  Great  Western  Ry.   Co., 

tion.     4.  That  the  averment  that  **  the  16  Weekly  Rep.  868. 

defendants  w  negligently    managed    the         *  In  Eaton  v.  Delaware,  &c,  R.  R.  Co., 

car  as  to  run  it  upon  and  over  the  plain-  57  N.  Y.  882,  it  is  held  that  the  conduc- 

tiff,"  was  sufficient  to  admit  proof  that  the  tor  of  a  freight  train  has  no  authority  to 

negligence  consisted  in  not  stopping  the  consent  to  the  carrying  of  a  person  upon  a 

car  at  the  proper  time.     5.  That  even  if  caboose  attached  to  such  train,  but  de- 

the  plaintiff  was  to  be  regarded  as  a  tree-  signed  for   the   accommodatiofi   of  em- 
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to  conduct  himself,  while  upon  the  trains,  in  a  prudent  manner,  and 

if  he  unnecessarily  or  n^ligently  exposes  himself  to  danger  and  as 

ploy^  and  in  such  case  the  presumption  all  aggravation  that  may  attend  the  com- 

la  that  the  person  carried  is  not  lawfully  mission  of  the  wrong  ;  whereas  in  the  case 

there.     On  the  other  hand,  this  presump-  of  a  passengeri  if  the  contention  of  the  de- 

tion  may  be  overthrown  by  the  special  fendant  be  supported,  for  the  same  charac- 

circumstances,  as  in  the  case  of  Ohio  &  ter  of  iivjury  the  right  of  recovery  would 

Miss.   K.  B.  Co.  V.  Muhling,  80  111.  9,  he  more  restricted.     The  principle  of  these 

where  the  plaintiff  was  riding  on  a  con-  actions  against  common  carriers  of  passen- 

struction  train,  and  in  the  cases  of  Byan  gers  is  well  illostrated  by  the  case  of  a 

V.  Cumberland  Valley  R.  R.  Co.,  28  Penn.  servant  whose  fare  has  been  paid  by  the 

St  884,  and  Gillshannon  v.  Stony  Brook  master ;  or  the  case  of  a  chUd  for  whom 

Co.,  10  Cush.  228,  where  the  plaintiff  was  no  fare  is  chaiged.     In  both  of  the  cases 

riding  on  a  gravel  train.     Where  a  drover  mentioned,  though  there  is  no  contract  as 

riding  on  an  engine,  in  an  action  for  neg-  between  the  carrier  and  the  servant,  or  as 

ligence  of  the  railroad  company  causing  an  between  the  carrier  and  the  child,  yet 

injury  to  him,  claims  that  he  was  riding  both  servant  and  the  child  are  passengers, 

on  the  engine  by  the  consent  of  the  en-  and  for  any  personal  injuries  suffered  by 

gineer,  to  look  after  his  cattle,  as  was  cus-  them,  through  the  negligence  of  the  car- 

tomary,  and  the  defendant  claims  that  it  rier,  it  is  clear  they  could  sue  and  recover ; 

was  contrary  to  orders  for  anybody  to  ride  but  they  could  only    sue  as  for  a  tort, 

on  an  engine,  the  question  to  be  left  to  The  authorities  would  seem  to  be  clear 

the  jury  to  determine  is,  whether  the  de-  upon  the  subject,  and  leave  no  room  for 

fendant  had,  notwithstanding  its  rules  for  doubt  or  question."     In  the  case  of  Mar- 

the  government  of   its  employes,  by  its  shall  v,  York,  &c.  By.  Co.,  11  C.  B.  656, 

conduct  held    out  its   employ^   to  the  in  discussing  the  ground  of  action  against 

plaintiff  as  authorized  under  the  circum-  a  common  carrier,  Jekvis,  C.  J.,  said  : 

stances  to  consent  to  his  being  carried  on  ''  But  upon  what  principle  does  the  action 

the  train    with  his  cattle.      Waterbury  lie  at  the  suit  of  the  servant  for  his  per- 

V.  New  York  Central  &  Hudson   River  sonal  suffering?    Not  by  reason  of  any 

R.  R.  Co.,  17  Fed.  Bep.    671.     Alvet,  contract  between  him  and  the  company, 

J.,  in   Baltimore  City   Passenger  B.  B  but  by  reason  of  a  duty  implied  by  law  to 

Co.  V.  Kemp,  61  Md.  619,  48  Am.  Bep.  carry  him  safely."    And  in  the  same  case 

136,  says  :  "  A  common  carrier  of  passen-  Mr.  Justice  Williams  said  :  "The  case 

gers,  who  accepts  a  party  to  be  carried,  was,  I  think,  put  upon  the  right  footing 

owes  to  that  party  a  duty  to  be  careful,  by  Mr.  Hill,  when  he  said  that  the  ques- 

irrespective  of  contract ;  and  the  grava-  tion  tunied  upon  the  inquiry  whether  it 

men  of  an  action  like  the  present  is  the  was  necessary  to  show  a  contract  between 

negligence  of  the  defendant.     The  right  the  plaintiff  and  the  railroad  company, 

to  maintain  the  action  does  not  depend  His  proposition  was,  that  this  declaration 

upon  contract,  but  the  action  is  founded  could  only  be  sustained  by  proof  of  a  con- 

upon  the  common-law  duty  to  carry  safely ;  tract  to  carry  the  plaintiff  and  his  luggage 

and  the  negligent  violation  of  that  duty  for  hire  and  reward  to  be  paid  by  the 

to  the  damage  of  the  plaintiff  is  a  tort  or  plaintiff,   and  that  the  traverse  of  that 

wrong  which  gives  rise  to  the  right  of  ac-  part  of  the  declaration  involves  a  traverse 

tion.     Brotherton  v.  Wood,  8  B.  &  B.  54.  of  the  payment  by  the  plaintiff.     I  am  of 

If  this  were  not  so,  the  passenger  would  opinion  that  there  is  no  foundation  for 

occupy  a  more  unfavorable  position  in  ref-  that  proposition.     It  seems  to  me  that  the 

erence  to  the  extent  of  his  right  to  re-  whole  current  of  authorities,    beginning 

cover  for  injuries  than  a  stranger  ;  for  the  with  Govett  v.  Badnidge,  8  Bast,  62,  and 

latter,  for  any  negligent  injury  or  wrong  ending  with  Pozzi  v.  Shipton,  8  Ad.  &  El. 

committed,  can  only  sue  as  for  a  tort,  and  968,  establishes  that  an  action  of  this  sort 

the  measure  of  the  recovery  is  not  only  is,  in  substance,  not  an  action  of  contract, 

for  the  actual  suffering  endured,  but  for  but  an  action  of  tort  against  the  company 
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a  consequence  is  injuied,  he  cannot  recover  redress  from  the  com- 
pany, although  it  was  also  negligent,  because  in  such  a  case  the  fault 
is  mutual.^  But  in  order  to  prevent  a  recovery,  the  negligence  of  the 
passenger  must  have  been  such  as  to  amount  to  a  want  of  ordinary 
care.^  The  fact  that  the  passenger  did  not  know  that  his  act  was 
careless  will  not  avail  him,  as  he  tvas  bound  to  know.^  A  passenger 
is  not  bound  to  keep  his  seat  during  the  whole  trip.^  In  the  case  last 
cited,  the  passenger  stood  up  to  look  out  of  a  window,  and  leaning 
i^nst  the  door,  which  had  been  improperly  secured,  he  fell  out  and 
was  injured.  Cockburn,  C.  J.,  said :  "  The  passenger  did  nothing 
more  than  that  which  came  within  the  scope  of  his  enjoyment  while 

as  carrier."  And  in  the  subsequent  case  Pennsylvania  R  R.  Co.  v.  Langdon 
of  Austin  V.  Great  West.  Ry.  Co.,  L.  R.  (Penn.),  87  Leg.  Int.  172  ;  Harper  v.  Erie 
2  Q.  B.  442,  Blackburn,  J.,  in  deliver-  R.  B.  Co.,  82  N.  J.  L.  88 ;  Spooner  v. 
ing  his  judgment  in  that  case,  said  :  Brooklyn  City  R  R.  Co.,  81  Barb.  (N.  Y.) 
"  I  think  that  what  was  said  in  the  case  419  ;  Deyo  v.  N.  Y.  Central  R.  R.  Co.,  84 
of  Marshall  v.  York,  &c.  Ry.  Co.,  11  N.  Y.  9 ;  Kentucky,  &c.  R.  R.  Co.  v. 
C.  B.,  655,  was  quite  correct.  It  was  Dills,  4  Bush  (Ky.),  698  ;  Higgins  v.  Han- 
there  laid  down  that  the  right  which  a  nibal,  &c.  R.  R.  Co.,  86  Mo.  418  ;  South- 
passenger  by  railway  has  to  be  carried  ern  R.  R.  Co.  v,  Kendricks,  40  Miss, 
safely  does  not  depend  on  his  having  made  374  ;  Maxfield  v.  Cincinnati,  &c.  R.  R. 
a  contract,  but  that  the  fact  of  his  being  a  Co.,  41  Ind.  269;  Farlow  v.  Kelly,  11 
passenger  casts  a  duty  on  the  company  to  Am.  &  Eng.  R.  R.  Cas.  104  ;  Dale  v. 
carry  him  safely.*'  And  to  the  same  effect,  Del.  &  Lack.  R.  R.  Co.,  78  N.  Y.  468. 
and  with  fiill  approval  of  the  authorities  As,  by  riding  in  tlie  baggage-car  in  viola- 
jnst  cited,  are  the  cases  of  Foulkes  v.  Met.  tion  of  the  company's  rules.  Penn.  R.  R. 
Dis.  Ry.  Co.,  4  C.  P.  Div.  267  ;  and  the  Co.  v,  Langdon,  92  Penn.  St.  21 ;  Peoria, 
same  case  on  appeal,  5  C.  P.  Div.  157  ;  &c.  R-  R.  Co.  v.  Lane,  83  III.  488  ;  Hous- 
and  Fleming  v.  Manchester,  &c.  Ry.  Co.,  ton  &  Texas  R.  R.  Co.  v.  Clemmons,  56 
4  Q.  B.  Div.  81.  The  case  of  Brotherton  Texas,  88  ;  Kentucky  Central  R.  R.  Co.  v. 
V,  Wood,  8  B.  &  B.  54,  is  a  direct  au-  Thomas,  79  Ky.  160.  Where  a  passenger, 
thority  upon  the  question.  A  passenger  after  having  escaped,  returned  to  a  burning 
may,  without  doubt,  declare  for  a  breach  train  to  get  his  valise,  and  was  injured,  it 
of  contract  where  there  is  one  ;  but  it  is  at  was  held  that  he  had  no  remedy  against 
his  election  to  proceed  as  for  a  tort  where  the  company.  Hay  v.  6t.  Western  Ry. 
there  has  been  personal  injury,  suffered  by  Co.,  81  U.  C.  Q.  B.  456.  Crawling  under 
the  negligence  or  wrongful  act  of  the  car-  a  train  to  get  into  the  station  from  an  in- 
rier  or  the  agents  of  the  company  ;  and  in  coming  train,  Memphis,  Ac.  R.  R.  Ca  v. 
such  actions  the  plaintiff  is  entitled  to  re-  Copeland,  61  Ala.  876,  or  getting  on  to 
cover  according  to  the  principles  pertain-  moving  train,  are  acts  negligent  per  se 
ing  to  that  class  of  actions  as  distinguished  Holden  v.  Qreat  Western  Ry.  Co.,  80 
from  actions  on  contracts.     Stokes  v.  Sal-  U.  C.  C.  P.  89. 

tonstall,  18  Pet.  (U.  S.)  181 ;  Stockton  r.  <  Houston,  &c.  R.  R.  Co.  v.  Gorbett,  49 

Frey,  4  GilL  (Md.),  401 ;  Baltimore,  &c.  Tex.  578  ;  Mackoy  v,  Missouri,  &c.  R.  R. 

R  R.  Co.  V.  BUcher,  27  Md.  277.  Co.,  18  Fed.  Rep.  286. 

^  Brennan  9.  Fairhaven,  &c.  R.  R.  Co.,  *  Penn.  R.  R.  Co.  v.   Henderson,  48 

45Conn.  284;  Willis  V.Long  Island  R.R.  Penn.  St.  449;  Southern  R.  R.   Ca   o. 

Co.,  84  N.  Y.  670  ;  Hickey  v.  Boston,  &c.  Kendrick,  40  Miss.  874. 

R.  R.  Co.,  14  Allen  (Mass.),  427  ;  Quinn  «  Gee  v.  Metropolitan  By.  Co.,  L,  K 

V.  lUinois  Central  R.  R  Co.,  51  111.  495 ;  8  Q.  B.  161. 
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travelling,  without  committing  imprudenca  In  passing  throi^h  a 
beautiful  country,  he  is  certainly  at  liberty  to  stand  up  and  look  at 
the  view ;  not.  in  a  negligent,  but  in  the  ordinary  manner  of  people 
travelling  for  pleasure."  A  passenger  has  no  right  to  leave  his  seat  to 
incur  a  known  and  obvious  danger,  but  the  question  whether  he  was 
negligent  or  not,  is  for  the  jury.  In  an  English  case,^  a  passenger 
left  his  seat  several  times  and  closed  the  door  of  the  coach,  which 
was  insufficiently  fastened.  The  fourth  time  he  made  the  attempt, 
he  fell  out  and  was  injured,  and  the  court  held  that  there  could  be 
no  recovery.  But  in  a  recent  case  in  this  country  it  has  been  held 
that  if  a  door  is  left  open  in  a  car,  through  the  negligence  of  the 
employes  or  otherwise,  whereby  the  passengers  suffer  inconvenience, 
and  neither  the  conductor  nor  brakeman  is  present  to  shut  it,  it 
is  not  such  negligence  on  the  part  of  a  passenger,  even  though 
the  car  is  dark,  in  a  careful  and  prudent  manner  to  attempt  to 
do  so,  as  to  preclude  him  from  recovering  for  an  injury  received 
while  making  the  attempt.  Thus,  where  a  passenger  was  injured  in 
attempting  to  shut  a  door  in  a  dark  and  crowded  car,  upon  which 
he  was  a  passenger,  while  it  was  passing  through  a  tunnel,  to  keep 
out  the  smoke  and  cinders  which  were  being  sent  into  the  car  in 
considerable  volume,  so  as  to  greatly  incommode  the  passengers,  it 
was  held  that  bis  act  was  not  'per  se  negligent,  and  that  the  ques- 
tion whether  it  was  so  or  not,  was  properly  submitted  to  the  jury.* 

1  Adams  v.  Lancashire,  &c.  Ry.  Co.,  of  it  and  pronounce  upon  its  legal  effect." 

L.  R  4  C.  P.  739.  In  the  case  of  the  Detroit,  &c.  R.  R  Co. 

*  Western  Maryland  R.  R.  Co.  r.  Stan-  r.  Van  Steinbui^,  17  Mich.  99,  Cooley, 

ley,  61  Md.  266.     In  Park  v.  O'Brien,  23  C.  J.,  says :  "  It  is  a  mistake  to  say,  as  is 

Conn.  338,  the  court  say  :  "The  question  sometimes  said,  that  where  the  facts  are 

as  to  the  existence  of  negligence  or  want  undisputed,  the  question  of  negligence  is 

of  ordinary  care  is  one  of  a  complex  char-  necessarily  one  of  law.     This  is  generally 

acttT.     The  inquiry  not  only  as  to  its  true  only  of  that  class  of  cases  where  a 

existence,  but  whether  it  contributed  with  party  has  failed  in  the  perfonnance   of 

negligence  on  the  part  of  another  to  pro-  a  clear  legal  duty.     When  the  question 

duce  a  particular  effect  is  much  compli-  arises  upon  a  state  of  facts  on  which  rea- 

cated.     As  to  both,  they  present,  from  sonable  men  may  fairly  arrive  at  different 

their  very  nature,  a  question  not  of  law,  conclusions,  the  fact  of  negligence  cannot 

but  of  fact  depending  upon  the  peculiar  be  determined  until  one  or  the  other  of 

circumstances  of  each  case,  which  cireum-  those  conclusions  has  been  drawn  by  the 

stances  are  only  evidential  of  the  principal  jury.    The  inferences  to  be  drawn   from 

fact,  —  that  of  negligence  or  its  effects,  —  the  evidence  must  either  be  certain  and 

and  are  to  be  compared  and  weighed  by  the  incontrovertible,   or  they  cannot  be  de- 

jnry,  the  tribunal  whose  province  it  is  to  cided  upon    by  the  court      Negligence 

find  facts,  not  by  any  artificial  rules,  but  cannot  be  conclusively  established  by  a 

by  the  ordinary  principles  of  reasoning ;  state  of   facts  upon  which    fair-minded 

and  such  principal  facts  must  be  found  by  men  may  well  differ."    In    Sioux  City, 

them  before  the  court  can  take  cognizance  &c.  R.  R.  Co.  v.  Stout,  17  Wall.  (U.  S.) 
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It  would  be  preposterous  to  hold  that  where  the  company  has 
failed  to  discharge  its  duty  to  look  out  for  the  comfort  of  its  pas- 
sengers, the  latter  must  submit  to  the  discomforts,  because  there 
are  no  employes  in  the  car  to  remedy  it  Any  person  who  has 
ever  passed  through  a  long  and  narrow  tunnel,  in  a  railway  car, 
even  with  the  doors,  windows  and  ventilators  closed,  can  readily 
imagine  what  discomfort  passengers  must  be  subjected  to  in  making 
the  passage  with  the  doors  open ;  and  we  believe  the  court  was  fully 
justified  in  holding  that  the  plaintiff  had  a  right  under  such  circum- 
stances to  attempt  to  close  the  door,  exercising  such  care  and  pru- 
dence as  the  circumstances  demanded.  Indeed,  in  an  English  case,^ 
CocKBTTRN,  C.  J.,  lays  down  the  rule  on  such  matters  thus :  "  If  the 
inconvenience  is  so  great  that  it  is  reasonable  to  get  rid  of  it  by  an 
act  not  obviously  dangerous,  and  executed  without  carelessness,  the 
person  causing  the  inconvenience  by  his  negligence  would  be  liable  for 
any  injury  that  might  result  from  an  attempt  to  avoid  such  incon- 
venience." It  seems,  however,  that  it  is  the  duty  of  passengers  to  call 
upon  the  conductor  or  brakeman  to  remedy  such  inconveniences,  if 
either  of  them  is  present,^  but  if  they  are  not  present,  then  a  passen- 
ger may  do  so,  acting  with  due  caution.  Passengers  passing  from 
car  to  car  unnecessarily  do  so  at  their  own  risk,  and  are  bound  to 
know  that  it  is  dangerous  to  do  so  ;^  but  if  a  passenger  is  directed  to 

657,  at  the  trial  in  the  court  helow  the  it  is  matter  of  judgment  and  discretion,  of 
juTy  were  instructed  as  foUows  :  ''To  sound  inference,  what  is  the  deduction  to 
maintain  the  action,  it  must  appear  by  the  he  drawn  from  the  undisputed  facts.  Cer- 
evidence  that  the  turn-table,  in  the  condi-  tain  facts  we  may  suppose  to  be  clearly 
tion,  situation,  and  place  where  it  then  established,  from  which  one  sensible,  im- 
was,  was  a  dangerous  machine, — one  which,  pai-tial  man  would  infer  that  proper  care 
if  unguarded  or  unlocked,  would  be  likely  had  not  been  used  and  that  negligence 
to  cause  ii\jury  to  children  ;  that  if,  in  its  existed  ;  another  man,  equally  sensible 
construction  and  the  manner  in  which  it  and  equally  impartial,  would  infer  that 
was  left,  it  was  not  dangerous  in  its  nature,  proper  care  had  been  used  and  that  there 
the  defendants  were  not  liable  for  negli-  was  no  negligence.  It  is  this  class  of  cases 
gence  ;  that  they  were  further  to  consider  and  those  akin  to  it,  that  law  commits  to 
whether,  situat^  as  it  was  as  the  defend-  the  decision  of  a  jury.  ...  It  is  assumed 
ant's  property,  in  a  small  town,  somewhat  that  twelve  men  know  more  of  the  corn- 
remote  from  habitations,  there  was  negli-  mon  affairs  of  life  than  does  one  man  ;  that 
gence  in  not  Anticipating  that  injury  might  they  can  draw  wiser  and  safer  conclusions 
occur  if  it  was  left  unlocked  or  unguarded;  from  admitted  facts  thus  occurring  than  a 
that  if  they  did  not  have  reason  to  antici-  single  judge."  Atchison,  &c.  R.  R.  Co.  r. 
pate  that  children  would  be  likely  to  resort  Bailey,  12  Neb.  888. 
to  it  or  that  they  would  be  likely  to  be  in-  *  Gee  v.  Metropolitan  Ry.  Co.,  L.  B. 
jured  if  they  did  resort  to  it,  then  there  8  Q.  R  161. 

was  no  negligence."    This  instniction  was         ^  Adams  r.  Lancashire,  &c.  Ry.,  L.  R. 

distinctly  approved  by  the  Supreme  Court  7  C.  P.  789. 

of  the  United  St^es.    In  the  opinion  they         •  Mclntyre  v.  N.  Y.  Central  R.  R  Co., 

say:  "  Upon  the  facts  proven  in  such  cases,  84  N.  Y.  287. 
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do  so  by  the  conductor  or  brakeman,  or  is  in  search  of  a  comfortable 
place  to  sit  or  stand,  the  trains  being  crowded,  he  is  not  necessarily 
guilty  of  such  negligence  as  precludes  him  from  recovering  for  an 
injury  received  while  doing  so,  but  the  question  is  for  the  jury.^ 

Sec.  302.  Degree  of  Care  Required  from  Railway  Companies.  — 
For  injuries  resulting  from  latent  defects  in  any  of  the  appliances 
used  by  the  company  in  the  prosecution  of  its  business  of-  carrying 
passengers,  which  could  not  have  been  discovered  by  any  known  tests, 
a  railroad  company  cannot  be  held  responsible  if  it  has  used  reason- 
able diligence  in  respect  to  such  appliances.  It  may  be  well  to  say 
here,  that  the  various  expressions  found  in  the  cases  as  to  the  d^ree 
of  care  to  be  observed  by  a  railway  company  in  reference  to  the  con- 
dition of  its  roadway,  bridges,  carriages,  engines,  etc.,  after  all,  re- 
solve themselves  into  the  simple  rule,  that  it  must  use  reasonable  care, 
and  that  the  degree  of  care  to  be  exercised  must  be  comvienswraie  with 
the  nature  of  the  business  and  the  possible  dangerou>s  consequences  to  the 
lives  and  limbs  of  pa^ssengers,  if  it  is  remiss  in  the  performance  of  this 
duty ;  and  the  question  whether  it  has  exercised  such  care  or  not 
is  for  the  jury.  To  say  that  it  must  use  the  **  utmost "  care,  "  ex- 
traordinary carel*  etc.,  means  that  it  must  use  such  a  degree  of 
care  as  reasonably  prudent  men  would  use  in  view  of  the  perils 
incident  to  a  relaxation  of  such  reasonable  vigilance.^  "  The  utmost 
care  and  vigilance  is  required  on  the  part  of  the  carrier,**  says  the 
court  in  a  Pennsylvania  case,^  and  continuing  adds,  "  This  rule  does 
not  require  the  utmost  degree  of  care  which  the  human  mind  is 
capable  of  imagining,  but  it  does  require  that  the  highest  degree  of 
practicable  care  and  diligence  should  be  adopted."  Thus  the  court 
lowered  its  standard  of  care  in  such  cases  to  practicable  care,  and 
then  continued,  "  Railway  passenger  carriers  are  bound  to  use  all 
reasonable  precautions  against  injury  to  passengers ;  and  these  pre- 
cautions are  to  be  measured  by  those  in  known  use  in  the  same 
business  which  have  been  proved  by  experience  to  be  efficacious.  The 
company  are  bound  to  use  the  bed  precautions  known  to  practical  use." 
In  Illinois  the  rule  that  railway  companies  are  required  to  do  all 
that  human  care  and  vigilance  can  do,  both  in  providing  safe  coaches, 
machinery,  tracks,  and  roadway,  and  keeping  the  same  in  repair,  was 

1  Mclntyi-e  v,  N.  Y.  Central  B.  B.  Co.,        «  In  Meier  n.  Penn.  B.  R  Co.,  anU,  — 

47  Barb.  (N.  Y.)  528.  adopting  tbe  rule  laid  down  by  Thateb, 

*  Meier  v.  Penn.  R.  R.  Co.,  64  Penn.  J.,  in  his  charge  to  the  jury  in  the  lower 

St.  225  ;  Cragen  v.  New  York,  &c  B.  R.  court 
Co.  (N.  Y.).  Alb.  L.  J.  70. 
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repudiated  quite  early  in  the  history  of  railway  litigation  in  that  State, 
and  the  rule  adopted  that  they  must  do  all  that  human  care,  vigilance 
and  foresight  "  can  reasonably  do,  consistently  with  the  mode  of  con- 
veyance and  the  practicable  operation  of  the  road."  ^  In  a  Michigan 
case,'  Campbell,  J.,  lays  down  the  rule  in  such  matters  thus :  "  If  they 
exercise  their  functions  in  the  same  way  with  prudent  railway  com- 
panies generally,  and  furnish  their  road  and  run  it  in  the  customary 
manner,  which  is  generally  found  and  believed  to  be  safe  and  prudent, 
they  do  all  that  is  incumbent  upon  them.**  This  practically  means 
that  if  the  company  exercises  such  care  and  vigilance  as  a  prudent 
man  under  like  circumstances  would  exercise,  it  has  discharged  its 
duty ;  otherwise  it  would  be  meaningless,  and  would  call  upon  the  jury 
to  say  what  railroad  companies  were  prudently  managed,  and  what 
were  not.  In  a  New  Hampshire  case,^  the  judge  in  the  court  below 
charged  the  jury  as  follows :  "  The  burden  of  proof  is  upon  the  plain- 
tiff to  show  that  the  accident  occurred  under  such  circumstances  that 
the  defendants  were  liable  for  the  consequences.  The  defendants 
are  not  insurers  and  are  not  liable  if  they  have  been  in  no  fault,  but 
they  are  liable  for  the  smallest  negligence.  They  must  provide  a 
good  track ;  and  if  there  be  the  least  failure  in  this,  they  are  an- 
swerable for  any  injury  which  may  happen  in  consequence.  Tlie 
defendants  are  hound  to  use  the  highest  degree  of  care  which  a  reasona^ 
hie  man  wordd  iise.  This  does  not  mean  the  highest  degree  of  care 
which  the  human  mind  is  capable  of  imagining,  or  in  other  words 
that  care  enough  must  be  taken  to  render  the  passenger  perfectly 
safe  ;  such  a  rule  would  require  so  great  an  expenditure  of  money, 
and  the  employment  of  so  many  hands.  The  defendant  must  use 
such  a  degree  of  care  as  is  pmcticable  short  of  incurring  an  expense 
which  would  render  it  altogether  impossible  to  continue  the  business. 
The  law  does  not  require  such  particular  precaution  as  it  is  apparent 
after  the  accident  might  have  prevented  the  injury,  but  such  as 
would  be  dictated  hr/  the  utmost  care  and  prudence  of  a  very  cautious 
person  before  the  accident,  and  without  knowledge  that  it  was  about 
to  occur.  The  defendants  must  use  the  highest  degree  of  practicable 
care  and  diligence  that  is  consistent  with  the  mode  of  transportation 

^  Pittsborgh,  &c.  R.  R.  Co.  v.  Thomp-         ^  Grand    Rapids,   &c.   R.    R.   Co.   o. 
son,  66  III.  188.     See  also  Toller  v.  Tal-    Huntley,  88  Mich.  687. 
bot,  28  HL  867;  to  the  same  effect,  Con-         >  Taylor  v.  Grand  Trunk  R.  R.  Co.,  48 
way  V,  111.  Central  R.  R.  Co.,  60  Iowa,     N.  H.  804. 
466 ;  Chicago,  Ac.  R.  R.  Co.  v.  Scates,  90 
111.  686. 
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adopted.  They  are  not  obliged  to  use  every  possible  preventive  that 
the  highest  scientific  skill  might  have  suggested  It  is  said  that 
they  must  use  the  best  precautions  in  known  practical  use  to  secure 

safety,  the  most  approved  modes  of  construction  and  machinery  in 

known  use  in  the  business ;  but  this  doctrine  must  be  taken  with 
the  qualification  that  they  are  not  obliged  to  introduce  improvements 
if  the  expense  of  introducing  them  is  much  greater  in  proportion 
than  the  increase  of  safety  thereby  attained."^    But  in  whatever 

1  The  verdict  was  set  aside  by  the  Su-  go,  in  view  of  the  expenditures  that  might 
preme  Courts  not  because  of  its  disap-  be  required  ;  and,  looking  at  the  subject 
proval  of  the  general  statement  of  the  as  a  whole,  we  think  it  could  never  have 
rule  as  to  the  degree  of  care  to  be  ob-  been  intended  to  fix  upon  a  measure  of 
served  by  railway  companies,  but  because  care  that  would  render  it  practically  im- 
the  rule  was  misleading  as  to  the  compari-  possible  to  continue  this  mode  of  trans- 
son  of  the  degree  of  care  and  skill  to  be  portation.  At  the  same  time,  the  stan- 
used  with  the  means  of  the  company,  dard  of  care  and  diligence  for  a  particular 
Said  Bellows,  J. :  "  The  objection  most  railroad  cannot  be  made  to  depend  upon 
urged  is  the  statement  that  defendants  its  pecuniary  condition  or  the  amount  of 
must  use  such  a  degree  of  care  as  is  prac-  its  earnings  ;  but  having  undertaken  to 
ticable,  short  of  incurring  an  expense  carry  passengers  in  that  mode,  its  duty  is 
which  would  render  it  altogether  impossi-  to  provide  a  track,  rolling-stock,  and  all 
ble  to  continue  business.  This  is  sub-  other  agencies  suited  to  the  nature  and 
stantially  the  language  of  Judge  Red-  extent  of  the  business  it  proposes  to  do, 
FIELD,  in  2  Redf.  on  Railways  (8d  ed.),  and  the  measure  of  i£8  care  and  diligence 
187,  and  is  apparently  based  upon  the  is  not  to  fluctuate  with  the  changes  in  its 
idea  that  the  rule  calling  for  the  utmost  revenues.  A  direction  to  the  jury,  there- 
degree  of  care,  vigilance,  and  precaution  fore,  that  should  make  the  degree  of  care 
must  be  understood  not  to  require  such  a  required  turn  upon  the  pecuniary  means  of 
degree  of  vigilance  as  will  be  wholly  in-  this  particular  road  would  be  erroneous, 
consistent  with  the  mode  of  conveyance  The  part  of  the  charge  particularly  ob- 
adopted,  and  render  it  impracticable.  This  jected  to  is  the  direction  that  '  defendants 
is  the  doctrine  of  Tuller  v.  Talbot,  28  111.  must  use  such  degree  of  care  as  is  practi- 
857,  where  it  is  also  said  that  this  rule  cable,  short  of  incurring  an  expense  which 
does  not  require  the  utmost  degree  of  care  would  render  it  altogether  impossible  to 
which  the  human  mind  is  capable  of  in-  continue  the  business.'  This  might,  and 
venting,  as  such  a  rule  would  involve  the  probably  would,  be  understood  to  require 
expenditure  of  money  and  the  employ-  of  the  defendants  all  practicable  care  to 
ment  of  hands  so  as  to  render  it  perfectly  the  extent  of  their  means,  which  would 
safe,  and  would  prevent  aU  persons  of  or-  make  the  ability  of  the  corporation  the 
dinary  pnidence  from  engaging  in  that  measure  of  the  care  and  diligence  required; 
kind  of  business.  But  the  rule  does  re-  and  that  obviously  is  not  the  true  test, 
quire  that  the  highest  degree  of  practica-  and  judging  from  other  parts  of  the  in- 
ble  care  and  diligence  should  be  used  that  structions,  it  was  not  so  intended.  Still, 
is  consistent  with  the  mode  of  transporta-  the  terms  used  are  so  explicit  that  there  is 
tlon  adopted.  To  the  general  views  thus  reason  to  fear  that  the  jury  may  have  been 
expressed  we  ^^erceive  no  objection.  In-  misled,  and  induced  to  require  as  a  stan- 
deed,  it  is  quite  manifest,  we  think,  that  dard  a  higher  degree  of  care  and  diligence 
in  fixing  upon  the  measure  of  the  obligation  than  the  law  actually  demands.  It  would 
of  common  carriers  by  railway  to  the  trav-  be  quite  likely  to  be  so  if  it  appeared  that 
elling  public,  it  is  proper  to  consider  how  the  corporation  was  receiving  a  laige  in- 
far  it  is  reasonably  practicable  for  them  to  come  fi^m  this  business,  beyond  the  ex- 
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language  it  is  expressed  the  rule  seems  to  be  that  a  carrier  of  pas- 
sengers is  bound  to  use  reasonable  care  in  the  construction,  purchase, 
or  repair  of  all  the  appliances  of  his  business,  and  in  its  operation ; 
and  the  question  as  to  what  is  reasonable  care  is  to  be  determined 
in  view  of  the  risk  and  danger  to  life  and  limb  involved  in  the  carry- 
ing of  passengers  by  that  mode  of  conveyance.  This  is  virtually  the 
rule  in  England,^  and  any  other  rule  would  seem  to  be  absurd,  and 
unjust  not  only  to  passengers,  but  also  to  the  company. 

penses.  If,  od  the  other  hand,  it  appeared  and  properly  be  influenced  by  the  degree 
that  the  receipts  did  not  equal  the  running  of  care  and  diligence  which  they  supposed 
expenses,  the  jury  might  feel  at  liberty  to  the  law  required  ;  and,  if  that  standard 
exact  a  lower  degree  of  care  and  diligence,  was  carried  too  high,  they  might  also 
in  respect  to  common  highways,  it  has  come  to  a  wrong  conclusion  as  to  what  was 
been  decided  in  this  State  that  the  stan-  gross  negligence.  We  therefore  are  con* 
dard  by  which  their  sufficiency  is  to  be  strained  to  hold  that,  in  respect  to  the 
tested  is  not  to  be  expanded  or  con*  particular  direction  under  consideration, 
tracted  by  the  wealth  or  poverty  of  the  the  chai^ge  was  erroneous." 
town  — Winshipt'.  Enfield,  42  N.  H.  197,  *  Richardson  v.  Great  Eastern  Ry. 
20S,  —  and  we  think  the  same  rule  ia  appli-  Co.,  L.  R.  10  C.  P.  490  ;  Payne  v.  Great 
cable  to  the  proprietors  of  railroads.  They  Northern  Ry.  Co.,  2  F.  &  F.  619  ;  Wy- 
are  bound  to  keep  them  in  suitable  re-  bom  v.  Great  Northern  Ey.  Co.,  1  id. 
pair,  and  to  operate  them  with  suitable  162  ;  Metropolitan  Ry.  Co.  v.  Jackson,  3 
care  and  diligence,  considering  the  charac-  App.  Cas.  193.  As  to  passengers,  railway 
ter  and  extent  of  the  use  to  which  they  companies  are  not  strictly  common  carriers, 
are  applied.  As  before  remarked,  the  and  are  only  liable  for  want  of  due  care, 
passage  under  consideration  is  in  terms  Redhead  v.  Midland  Ry.  Co.,  L.  R.  4 
much  like  the  passage  in  2  Redfield  on  Q.  B.  379 ;  Bird  i7.  Great  Northern  Ry. 
Railways,  187  ;  but  upon  a  close  exami-  Co.,  28  L.  i.  Exchq.  3.  In  Birkett  v. 
nation  of  his  statement  it  will  not  be  Whitehaven,  &c.  Ry.  Co.,  780,  B.  took  a 
found  that  the  authorintended  to  announce  ticket  from  Workington  to  Carlisle  from 
the  doctrine  that  the  degree  of  diligence  the  Whitehaven  Junction  Railway  Coro- 
was  to  be  measured  by  the  revenues  of  the  pany.  In  order  to  arrive  at  the  platform 
particular  railroad,  but  that  in  fixing  a  at  the  station  at  Maryport  the  trains 
general  standard  of  care  and  diligence  pass  over  the  line  of  the  Maryport  and 
there  should  not  be  so  much  required  as  to  Carlisle  Railway.  On  that  line  is  a  self- 
render  this  mode  of  conveyance  impracti-  acting  switch  used  for  shunting  carriages 
cable.  The  objection  to  the  passage  in  into  a  siding.  The  switch  and  siding 
question  now  before  us  is  the  danger  that  were  the  property  of  the  Maryport  and 
the  jury  may  have  understood  that  the  Carlisle  Railway  Company,  but  used  ex- 
defendants  were  bound  to  use  all  practi-  clusively  by  the  Whitehaven  Junction 
cable  care  and  skill  to  the  extent  of  their  Railway  Company.  The  switch  is  about 
means  ;  and  as  we  do  not  know  that  their  four  yards  from  a  gate  which  is  on  the 
means  were  not  understood  to  be  ample,  line  of  the  Whitehaven  Junction  Railway 
we  cannot  be  sure  that  the  jury  were  Company,  a  servant  of  which  company 
not  misled.  The  jury  in  this  case  have  was  in  the  habit  of  occasionally  looking 
found  that  there  was  gross  negligence,  over  the  gate  to  see  that  the  switch  was 
and  it  might,  perhaps,  be  urged  that  this  in  proper  order.  It  was  proved  that  all 
finding  shows  that  no  harm  was  done  by  switches  are  liable  to  get  out  of  order, 
the  instructions  in  question.  We  think,  A  train  of  the  Whitehaven  Junction  Rail- 
however,  that  in  determining  what  was  way  coming  slowly  up  to  the  station,'  in 
gross  negligence  the  jury  would  naturally  consequence  of  the  points  being  turned 
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An  Engliah  case^  of  much  importance,  relating  to  the  responsibil- 
ity of  a  carrier  for  an  injury  caused  to  a  passenger,  seems  to  us  to 
embody  the  true  rule.  The  question  in  that  case  was  as  to  the  effect 
of  a  latent  defect  upon  the  common-law  duty  devolving  upon  the 
carrier  of  passengers  to  exercise  care,  diligence,  and  skill.^  In  that 
case  the  accident  occurred  by  the  breaking  of  the  tire  to  a  wheel, 
owing  to  a  flaw  in  the  wheel  caused  by  an  air-bubble.  There  was 
evidence  to  the  efifect  that  such  a  defect  would  sometimes  occur  in 
spite  of  the  greatest  care  on  the  part  of  the  manufacturer ;  and  that 
it  was  impossible  to  discover  it  in  the  process  of  manufacture  or 
afterwards,  either  by  inspection  or  otherwise.  Lush,  J.,  who  tried 
the  case,  left  it  to  the  jury,  directing  them  that  if  the  action  was 
occasioned  by  a  latent  defect  in  the  wheel,  such  that  no  care  or  skill 
on  the  part  of  the  defendants  could  detect  it,  the  verdict  should  be 
for  the  defendants.  The  jury  gave  a  verdict  for  the  defendants  and 
subsequently  the  judgment  was  sustained  in  Queen's  Bench,  and 
their  judgment  was  affirmed  by  the  Court  of  Exchequer  Chamber.* 
But  in  giving  his  judgment,  Blackburn,  J.,  expressed  his  opinion 
that,  although  carriers  of  passengers  were  not  insurers,  like  common 
carriers  of  goods,  they  were  bound,  at  their  peril,  to  supply  carriages 
reasonably  fit  for  the  journey ;  and  that  it  was  not  enough  that  they 
made  every  reasonable  effort  to  secure  that  result,  if  the  carriage  was 
in  fact  not  sufficient* 

the  wrong  way,  ran  into  the  siding  and  Jersey  Steamboat  Co.,  56  Barb.  (N.  Y.) 

came  in   collision  with  some  coal -tracks,  425. 

whereby  B.  was  killed.    The  judge  left  it         *  See  upon  this  question,  Pittsburgh, 

to  the  jury  to  say  whether  there  was  neg-  &c.  R.  R.  Co.  v.  Thompson,  56  111.  138 ; 

ligence  on  the   part  of   the  Whitehaven  Hegeman  v.  Western  B.  R  Co..  18  N.  Y. 

Junction  Railway  Company.      The  jury  9  ;  McPadden  v,  N.  Y.  Central  R.  R.  Co., 

found  that  there  was.     It  was  held  that  44  N.  Y.  478,  where  it  was  held  that  the 

the  question  was  properly  left  to  the  juiy  company  could  not  be  held  chargeable  for 

and  that  there  was  evidence  of  such  negli-  an  injury  resulting  froni  a  defect  not  dia- 

gence.     Sharp  t^.  Grey,  9  Bing.  457  ;  Ford  coveraJble  hy  human  prudence  and  caution, 

».  Ry.  Co.,  2  F.  &F.  691;  Skinner  v.  Lon-  See  also,  to  same  effect,  Crogan  v.  New 

don,  &c.  Ry.  Co..  8  Exchq.  787  ;  Bums  v.  York  &  Harlem  R.  R.  Co.,  18  Alb.  L.  J. 

Ry.  Co.,  ISlr.Ch.  543.  70;   Ingalls  r.  Bills,. 9  Met.   (Mass.)  1. 

1  Redhead  v.  Midland  Ry.  Co.,  L.  R.  But  he  is  bound  to  exercise  the  highest 

2  Q.  B.  412.  degree  of  reasonable  care  in  the  selection 

^  Cockle  V.  London,  &c.  Ry.  Co.,  L.  R.  of  his  vehicles   and   appliances,   and  to 

5  C.  P.  457;  Whittaker  v.  Manchester,  &c.  properly  inspect  them  and  apply  such  tests 

Ry.  Co.,  22  L.  J.  N.  8.  545;  Praeger  v.  to  ascertain  their  soundness  as  are  usually 

Bristol,  &c.  Ry.  Co.,  23  L.  T.  N.  8.  866 ;  applied  or  as  are  known  by  men  of  the 

Harold  v.  Gt.  Western  Ry.  Co.,  14  L.  T.  highest  prudence  and  caution,  and  those 

K.  8.  440 ;  Richardson  v.  Gt.  Eastern  Ry.  skilled  in  such  matters.     Nashville,  &c. 

Co.,  L.  R.  10  C.  P.  486.  R  R.  Co.  w.  Jones,  9  Heisk.  (Tenn.)  27. 

>  L.  R.  4  Q.  B.  879 ;  Caldwell  v.  New  And  if  the  manufacturer  was  guilty  of  neg- 
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In  the  Exchequer  Chamber,  however,  the  judges  were  unanimously 
of  opinion  that  there  is  no  contract,  either  of  general  warranty  or 
insurance,  such  as  exists  between  the  carrier  of  goods  and  their 
owner,  or  of  a  limited  warranty  as  to  the  vehicle  being  suflRcient, 
entered  into  by  the  carrier  of  passengers,  and  that  the  contract  of 
such  a  carrier,  and  the  obligation  which  is  imposed  upon  him,  is  to 
take  dice  care  to  carry  a  passenger.  As  we  have  seen,  however,  the 
words  "  due  care  "  have  been  held  to  imply  the  exercise  of  reasonable 
skill  and  foresight  The  above  case  does  a  good  deal  to  indicate  the 
degree  and  kind  of  negligence  which  will  render  a  carrier  liable,  in 
case  of  an  injury  to  his  passengers,  and  a  later  case^  makes  this  sub- 
ject still  clearer.  In  that  case,  which  was  an  action  brought  by  the 
plaintiff  against  the  defendant,  who  had  been  admitted,  on  payment 
of  money,  to  a  building  erected  by  the  defendant  as  a  grand  stand  at 
a  race  meeting,  and  where,  in  consequence  of  negligence  and  impro- 
priety of  the  construction  of  the  stand  it  fell,  and  the  plaintifif  was 
injured,  Hannen,  J.,  in  delivering  the  judgment  of  the  court,  said: 
"  The  nearest  analogy  to  this  case  is  afforded  by  tlmt  of  carriers  of 
passengers.  The  carrier  is  paid  for  providing  the  means  of  trans- 
porting the  passenger  from  place  to  place.  The  defendant  received 
payment  for  providing  the  means  of  supporting  the  spectator  at  a 
particular  place.  This  distinction  does  not  appear  to  give  rise  to 
any  difference  in  principle  between  the  contract  to  be  implied  in  the 
one  case  and  the  other,  as  to  the  safety  of  the  means  for  carriage  or 
support  In  the  present  case  it  is  not  found  that  the  defendant  was 
himsfelf  wanting  in  due  care,  and  no  power  to  draw  inferences  of  fact 
is  given  to  the  court ;  and  if  it  were,  we  should  not  be  able  to  draw 
the  inference  that  the  defendant  was  personally  guilty  of  any  want 
of  care.  He  employed  competent  and  proper  persons,  who  had  effi- 
ciently executed  similar  work  on  previous  occasions.     The  circum- 

ligence  in  the  selection  of  materials  for  or         ^  Francis  v.  Cockerel!,  L.  R.  5  Q.  B. 

in  their  construction,  the  decided  weight  184  Exch.  Ch.  501.     See  also  Richardson 

of  authority  sustains  the  position  that  the  v.  Great  Eastern  Ry.  Co.,  L.  R.  10  C.  P. 

carrier  will  be  liable  the  same  as  though  486;  Farish  v.  Reigle,  11  Gratt.  (Va.)  697; 

he    had    himself    manufactured     them.  Stokes  v.  Eastern  Counties  Ry.  Co.,  2  F. 

McPadden  v.  New  York,  &c.  R.  R.  Co.,  &  F.  691 ;  Peoria,  &c.  R.  R  Co.  t>.  Thomp- 

44  N.  Y.  478  ;  Illinois  Central  R.  R.  Co.  v,  son,  56  111.   138  ;    Hegeman   v.  Western 

Phillip*,  49  111-  284  ;  Bissell  v.  New  York,  R.  R.  Co.,  18  N.  Y.  9  ;  Caldwell  v.  N.  J. 

&c.  R.  R.  Co.,  25  N.  Y.  442  ;  Meier  v.  Steamboat  Co.,  47  N.  Y.  282 ;  Frink  v. 

Pennsylvania  R  R  Co.,  64  Penn.  St  225;  Potter,  17  III  406  ;  Dougan  v.  Champlain 

Pittsburgh,  &c.  R.  R  Co.  v.  Nelson,  51  Trans.  Co.,  56  N.  Y.  1. 
Ind.  150.    As  to  the  Scotch  law,  see  Bell's 
Com.,  6th  ed.,  p.  158. 
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stance  that  the  defendant  did  not  himself  survey,  or  employ  any 
one  to  survey,  the  stand  after  it  was  erected,  does  not  in  itself  estab- 
lish the  charge  of  negligence, /or  it  does  not  appear  tha^  the  defect  was 
such  as  could  have  been  discovered  on  inspection ;  and  even  if  it  had 
been,  it  cannot  be  laid  down  as  necessarily  a  want  of  care  not  to 
inspect,  although  it  would,  in  some  circumstances,  be  evidence  from 
which  a  jury  might  properly  find  that  due  care  had  not  been  taken. 
It  becomes  necessary,  therefore,  for  us  to  consider  whether  the  con- 
tract by  the  defendant,  to  be  implied  from  the  relation  which  ex- 
isted between  him  and  the  plaintiff,  was  that  due  care  had  been 
used,  not  only  by  the  defendant  and  his  servants,  but  by  the  per- 
sons whom  he  employed  as  independent  contractors  to  erect  the 
stand.  .  .  .  Unless,  therefore,  the  presumed  intention  of  the  parties 
be  that  the  passenger  should,  in  the  event  of  his  being  injured  by 
the  breach  of  the  manufacturer  s  contract,  of  which  he  has  no  knowl- 
edge, be  without  remedy,  the  only  way  in  which  effect  can  be  given 
to  a  different  intention  is,  by  supposing  that  the  carrier  is  to  be 
responsible  to  the  passenger,  and  to  look  for  his  indemnity  to  the 
person  whom  he  selected,  and  whose  breach  of  contract  caused  the 
mischief.  But  not  only  do  we  think  that,  when  the  reasons  of  jus- 
tice and  convenience  on  the  one  side  and  on  the  other  are  weighed, 
the  balance  inclines  in  favor  of  the  plaintiff,  but  we  are  also  of  opin- 
ion that  the  weight  of  authority  is  on  the  plaintiff's  side."  ^ 

^  See  Christie  v.  Griggs,  per  Sir  James  an  examination  as  to  its  fitness  for  trayel. 
Mansfield,  2  Camp.  8]  ;  Crofts  v.  Water-  This  particular  truck,  when  submitted  to 
house,  per  Best,  C.  J.,  3  Bing.  321  ;  such  examination,  was  found  to  have  a 
Sharpp.  Grey,  9  Bing.459,jDer  Alderson,  defective  spring,  and  a  serious  crack  in 
B.  ;  Grote  v.  Chester  &  Holyhead  Ry.  one  of  its  maiu  timbers,  and  it  was  accord- 
Co.,  2  Exch.  251  ;  Brazier  v,  Polytech-  ingly  taken  upon  a  siding  and  detained 
nic  Institution,  1  F.  &  F.,  per  Wight-  there  four  or  five  days  for  the  jjurpose  of 
MAN,  J.,  508.  In  Richardson  v.  Gt.  having  a  new  spring  put  on.  This  was 
Eastern  Ry.  Co.,  L.  R.  10  C.  P.  486,  it  done  by  the  company  owning  the  truck, 
appeared  that  in  the  course  of  a  journey  The  truck  (which  had  not  been  unloaded) 
from  Peterborough  to  London,  a  truck  was  then  sent  on,  with  a  direction  chalked 
which  had  been  received  from  another  on  it  by  a  servant  of  the  company  owning 
railroad,  laden  with  coal,  broke  down  in  it  that  it  should  "  stop  at  Peterborough  for 
consequence  of  the  fracture  of  an  axle,  repairs  when  empty."  Upon  a  minute 
and  caused  a  collision  of  the  freight  train  examination  of  the  truck  after  the  acci- 
with  a  passenger  train  in  which  the  plain-  dent,  it  was  found  that  the  fore-axle, 
tiff  was  riding  as  a  passenger,  whereby  the  which  was  three  and  a  half  inches  thick, 
plaintiff  was  injured.  The  truck  which  had  across  it,  near  the  wheel,  an  old  crack 
broke  down  belonged  to  another  compftny,  an  inch  and  a  quarter  deep,  which  was 
whose  duty  it  was  to  keep  it  in  repair,  admitted  to  have  been  the  sole  cause  of 
The  course  of  business  at  the  junction  was  the  breakdown.  There  was  conflicting 
that  every  truck,  before  coming  on  to  the  evidence  as  to  whether  or  not,  regard 
defendants*  line,  underwent  some  kind  of  being  had  to  the  extent  of  the  traffic  at 
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The  law  according  to  the  great  weight  of  authority  seems  to  be 
that  the  carrier  is  bouTid  to  use  tfie  most  exact  diligence,  and  is  answer- 
able  for  any  Tiegligence,  however  slight.  And  this  is  true,  not  only  of 
a  default  which  is  due  to  the  carrier  himself,  but  of  any  default  of 
those  employed  by  him,  or  of  those  from  whom  he  has  purchased 
anything  which  he  uses  in  the  conveyance  of  passengers,  and  which, 
from  a  want  of  skill  in  its  construction,  may  cause  injury  to  any  of 
the  carrier's  passengers.^  Consequently,  a  railway  company  which 
carries  passengers  is  as  responsible  for  the  state  of  the  rails,  the  con- 
dition of  the  plant,  and  the  like,  as  it  is  for  the  safe  construction  of 
the  carriages.^  And  where  an  accident  happens  to  a  passenger  upon 
the  line,  by  reason  of  the  carriage  breaking  down  or  running  otf  the 
rails,^  or  by  mismanagement  in  driving,  so  that  the  train  is  run 
against  the  permanent  buffers  at  a  terminus,*  there  is  prima  fade 

the  junction,  it  was  possible  to  have  dis-  gence.     Upon  these  findings  the  plaintiff 
covered  this  defect  in  the  axle  by  any  was  held  to  be  entitled  to  a  verdict ;  for 
practicable  examination  at  the  janction,  although  it  might  not  have  been  the  duty 
and  the  following  questions  were  submit-  of  the 'defendants  themselves  to  cause  the 
ted  to  the  jury :    1.  Would  the  defect  in  truck  to  be  properly  examined  and  re- 
the  axle  which  was  the  cause  of  the  acci-  paired  upon  its  arrival  at  the  junction, 
dent  have  been  discovered  or  discoverable  nevertheless  it  was  somebody's  duty  to  do 
upon  any  fit  and  careful  examination  of  it  it,  and  the  defendants  were  guilty  of  cul- 
to  which  it  might  have  been  subjected?  pable  negligence  in  not  satisfying  them- 
2.  Was  it  the  duty  of  the  defendants  to  selves  that  a  proper  examination  had  taken 
examine  this  axle  by  scraping  off  the  dirt  place  before  they  allowed  the  truck  to  pro- 
and  looking  minutely  at  it,  —  so  minutely  ceed.     Thom^ison  on  Carriers  of  Passen- 
as  to  enable  them  to  see  the  crack  and  so  gers,  217.     This  case  illustrates  the  doc- 
to  prevent  or  remedy  the  mischief  ?    3.  If  trine  that  th^  carrier  owes  the  same  duty 
that  was  not  their  duty  upon  the  first  view  to  passengers  as  to  the  examination,  etc.,  of 
of  the  truck,  did  it  become  their  duty  so  cars  received  from  another  railroad  com- 
to  do  when,  upon  having  discovered  the  pany  and  run  over  its  line  by  it,  as  it  owes 
defects,  [t.  e,,  the  spring,  and  the  crack  in  them  in  respect  to  its  own  cars  ;  and  this 
the  main  timber]  they  ordered  it  to  be  re-  must  necessarily  be  the  rule,  else  railway 
paired,  and  it  remained  four  or  five  days  companies  would  be  induced  to  use  bor- 
on their  premises  for  the  purpose  ?    The  rowed  appliances,, rather  than  their  own. 
jury  answered  the  first  question  in  the         ^  Daniel  v.  Metropolitan  Ry.  Co.,  L.  R. 
aflSrmative  and  the  second  in  the  negative;  3  C.  P.  216,  691;  Philadelphia  &  Reading 
and  to  the  third  question  they  answered,  R.  R.  Co.  v,  Derby,  14  How.  (U.  S.)  468; 
"It  was  their  duty  to  require  from  the  McGuire  v.  The  Golden  Gate,  1   McAll. 
wagon  company  [the  company  owning  the  (U.  S. )  104  ;  Taylor  v.  Grand  Trunk  R.  R. 
truck]  some  distinct  assurance  that  it  had  Co.,  48  N.  H.  304. 
been  thoroughly  examined  and  repaired."         *  Pym  v.  Great  Northern  Ry.  Co.,  2 
The  learned  judge  thought  the  last  answer  F.  &  F.  619  ;  Great  Western  Ry.  of  Can- 
immaterial,  and  directed  a  verdict  for  the  ada,  1  Moore,  P.  C.  n.  8.  106  ;    Grote  v. 
defendants,  reserving  leave  to  the  plaintiff  Chester  &  Holyhead  Ry.  Co.,  2  Exch.  251. 
to  move  to  enter  a  verdict  for  him  for  an         *  Dawson  v.  Manchester,  Shefiield,  & 
agreed  sum  if  upon  the  facts  and  findings  Lincolnshire  Ry.  Co.,  5L.  T.  N.  s.  682. 
of  the  jnry  the  court  should  be  of  opinion         *  Burke  v,   Manchester,    Shefllield,    & 
that  the  defendants  were  guilty  of  negli-  Lincolnshire  Ry.  Co.,  22  L.  T.  Rep.  442- 
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evidence  from  which  the  jury  may  infer  negligence.^     But  this  rule 
only  applies  where  the  accident  is  of  such  a  nature  that  it  appears 

1  According  to  the  weight  of  authority  its  mode  of  operating  them.  Pittsbui^h, 
in  this  country  negligence  is  presumed  &c.  R.  R.  Co.  v.  Thompson,  56  lU.  138  ; 
when  an  injury  results  from  the  breakage  Edgeiton  v.  New  York,  &e.  R.  R.  Co.,  35 
or  defective  condition  of  any  of  the  appli-  Barb.  (X.  Y.)  889  ;  Dawson  v.  Manches- 
ances  of  a  railway  used  in  the  carrying  of  ter,  &c.  Ry.  Co.,  7  H.  &  N.  1037;  Caldwell 
passengers,  or  in  the  method  of  their  use.  v.  N.  J.  Steamboat  Co.,  47  N.  Y.  282; 
Cai-pue  V.  London,  &c.  Ry.  Co.,  5  Q.  B.  Railroatl  Co.  v.  Pollanl,  22  Wall.  (U.  S.) 
747;  Gee  v.  Metropolitan  Ry.  Co.,  L.  R.  341;  Ware  v.  Gay,  11  Pick.  (Mass.)  106  ; 
8  Q.  B.  161  ;  Sawyer  v.  Hannibal,  &c.  Holbrooke.  Utica,  &c.  R  R.  Co.,  12  N.  Y. 
R.  R.  Co.,  87  Mo.  240  ;  Galena,  &c.  R.  R.  236  ;  Roberts  v.  Johnson,  58  N.  Y.  613  ; 
Co.  V.  Yarwood,  15  III.  468  ;  Bowen  v.  Simpson  v.  London,  &c.  Omnibus  Co.,  L. 
N.  Y.  &c.  R.  R.  Co.,  18  N.  Y.  408 ;  Cur-  R.  8  C.  P.  890 ;  Fairchild  v,  California 
tis  i;.  Rochester,  &c.  R.  R.  Co.,  18  N.  Y.  Stage  Co.,  13  Cal.  599 ;  Stokes  v.  Salton- 
434;  Ware  r.  Gay,  11  Pick.  (Mass.)  106;  stall,  13  Pet.  (U.S.)  181.  Negligence 
Baltimore,  &o.  R.  R.  Co.  v,  Wightman,  29  may  be  inferred  from  the  fact  of  the  explo- 
Gratt.  (Va.)  431 ;  Young  r.  Kinney,  28  Ga.  sion  of  a  boiler,  whether  there  be  any 
111 ;  McLean  v.  Burbank,  11  Minn.  277  ;  relation  between  the  owner  of  the  boiler 
Baltimore;  &c.  R.  R.  Co.  v.  Noell,  32  and  the  party  injured  or  not.  The  pre- 
Gmtt.  (Va.)  394.  The  breaking  of  a  pad-  sumption  originates  from  the  nature  of  the 
die -wheel  on  a  steamer  raises  a  presump-  act,  and  not  from  the  nature  of  the  rela- 
tion of  negligence.  Yerkes  v.  Keokuk,  &c.  tions  between  the  parties.  Where  an  ac- 
Packet  Co.,  7  Mo.  App.  265.  So  where  cident  happens,  as  in  the  bursting  of  a 
a  person  was  injured  while  leaving  a  boiler,  in  the  absence  of  explanatory  cir- 
steamer  by  the  falling  of  a  stage  plank,  cumstances,  negligence  will  be  presumed. 
Eagle  Packet  Co.  v.  Defries,  94  111.  598.  and  the  burden  is  cast  upon  the  owner  to 
So  an  injury  resulting  from  the  washing  disprove  it.  In  Scott  v.  London  &  St.  C. 
away  of  a  railway  embankment  by  a  flood,  Dock  Co.,  3  H.  &  C.  596,  the  plaintiff,  as  he 
—  Philadelphia,  &c.  R.  R.  Co.  v.  Ander-  was  passing  l^y  a  warehouse  of  the  defendant, 
son,  94  Penn.  St.  351,  39  Am.  Rep.  787  ;  was  ii\jured  by  bags  of  sugar  falling  from 
Brehm  r.  Gt.  Western  R.  R.  Co.,  34  Barb,  a  crane  by  which  they  were  lowered  to  the 
(N.  Y)  256;  Gt.  W^esternRy.  Co.  v.  Braid,  ground.  The  court  said  there  must  be 
1  Moo.  P.  C.  101, — or  where  an  injury  reasonable  evidence  of  negligence;  but 
results  from  a  car  being  thrown  from  the  where  the  thing  is  shown  to  be  under  the 
track,  —  Pittsburgh,  &c.  R.  R.  Co.  v.  management  of  the  defendant  or  his  ser- 
William..  74  Ind.  462;  Carpue  r.  London,  yants,  and  the  accident  is  such  as,  in  the 
&c.  Ry.  Co.,  5  Q.  B.  749;  Zemp  v.  Wil-  ordinary  course  of  things,  does  not  happen 
mington,  &c.  R.  R.  Co.,  9  Rirh.  (S.  C.)  if  those  who  have  the  management  use 
L.  84  ;  Sullivan  v,  Phila.,  &c.  R.  R.  Co.,  proper  care,  it  aflbrds  reasonable  evidence, 
30  Penn.  St.  234,  —  by  the  bursting  of  a  in  the  absence  of  explanation  by  the  de- 
boiler,  —  Robinson  r.N.  Y.  Central  R.  R.  fendant,  that  the  accident  arose  from  want 
Co.,  20  Blatchf.  (U.  S.  C.  C.)  338  ;  Rose  of  care.  This  case  is  cit«d,  with  approba- 
V,  Stephens  &  Condit  Trans.  Co.,  20  id.  tion,  in  Transportation  Co.  v.  Downer,  II 
411,  — from  a  collision  of  trains,  —  New  Wall.  (U.  S.)  129.  In  Mullen  v.  St.  John, 
Orleans,  &c.  R.  R.  Co.  v.  Allbritton,  38  57  N.Y.,  567,  the  plaintiff,  who  was  upon  a 
Miss.  242;  Skinner  v.  London,  &c.  Ry.  street  sidewalk,  was  injured  by  the  fall  of  an 
Co.,  5  Exchq.  786,  —  where  the  train  unoccupied  building  owned  by  the  defend- 
breaks  down,  —  Toledo,  &c.  R.  R.  Co.  v.  ant ;  and  it  was  held  that  from  the  hap* 
Baggs,  85  111.  80  ;  Meier  v.  Penn.  R.  R  pening  of  such  an  accident,  in  the  absence 
Co.,  64  Penn.  St  225,  —  and  generally,  of  explanatory  cireumstauces,  negligence 
where  the  injury  results  from  the  defective  should  he  presumed  and  the  burden  cast 
condition  of  its  roadway,  bridges,  rails,  upon  the  owner  to  disprove  it.  Rose  v. 
cars,  or  other  appliances  of  the  business  or  Stephens  k  Condit  Trans.  Co.,  20  BlatchL 
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that  the  wrong  or  negligence  which  produced  it  was  the  wrong  or 

negligence  of  the  carrier  himself,  or  of  some  person  for  whose  act  he 

(U.  S.  C.  C.)  411.  But  negligence  cannot  ing  it.  On  the  occasion  of  the  injury 
necessarily  be  presumed  from  the  speed  at  complained  of,  the  speed  of  the  train  was 
which  a  train  is  going.  Thus  the  fact  that  greater  than  the  ordinance  ])ermittcd,  and 
a  railroad  train  was  run  at  an  unlawful  the  court  charged  the  jury  that  this  fact 
rate  of  s]^ed  within  a  city  is  no  ground  alone  constituted  negligence  on  the  part 
for  imputing  negligence  to  the  railway  of  the  railroad  comfiany,  for  which  it  was 
company,  a.s  between  it  and  its  employe,  liable  if  the  intestate  were  himself  with- 
where  there  is  no  evidence  that  the  injury  out  fault.  This  instruction  the  Court  of 
to  the  latter  was  caused  by  collision  with  Appeals  held  to  be  erroneous,  and  ordered 
any  object.  Maher  v.  Railroad  Co.,  64  a  new  trial.  See  also,  on  this  point,  Cin- 
Mo.  267;  Holnian  v.  Railroad  Co.,  62  id.  cinnati,  &c.  R.  R.  Co.  v.  Lawrence,  13 
562;  De  Graff  u.  Railroad  Co.,  76  N.  Y.  Ohio  St.  66.  No  presumption  of  negli- 
125.  It  is  evident  the  statute  limiting  the  gence  aiises  from  the  mere  fact  that  an 
rate  of  speed  at  which  railroad  trains  are  accident  has  occurred.  But  such  a  pre- 
to  be  run  within  a  city  is  a  limitation  sumption  arises  whenever  it  appears  that 
made  for  the  protection  of  those  crossing  an  accident  has  resulted  from  a  defect  in 
the  streets  of  such  city,  and  not  so  much  the  road^  or  any  part  of  the  apparatus  em- 
for  the  protection  of  the  employ^  on  the  ployed  in  operaiing  it,  —  Curtis  v.  Roches- 
trains,  although  it  might  indirectly  be  for  ter  &  Syracuse  R.  R.  Co.,  18  N.  Y.  534,  — 
their  protection  also.  Ewen  «.  Railway  or  from  circumstances  attending  the  in- 
Co.,  88  Wis.  633  ;  Lockwood  v.  Chicago  jury  ;  and  whenever  such  a  state  of  things 
&  Northwestern  R.  R.  Co.,  55  Wis.  50.  exists,  the  onus  is  upon-  the  company  to 
In  Burlington,  &c.  R.  R.  Co.  v.  Wendt,  12  show  that  the  injury  did  not  result  from 
Neb.  76,  the  fact  that  a  railroad  train  ran  any  negligence  on  its  part.  Brehra  v.  Great 
at  a  speed  of  eighteen  miles  an  hour  within  Western  R.  R.  Co.,  34  Barb.  (N.  Y.)  256. 
the  corporate  limits  of  a  city  was  held,  in  When  the  presumption  of  negligence  has 
an  action  for  killing  an  animal,  not  to  be  been  once  established  against  a  carrier  of 
alone  sufficient  to  show  gross  negligence,  passengers,  in  an  action  for  damages  re- 
No  arbitrary  rule  as  to  the  rate  of  speed  suiting  from  an  accident,  it  can  only  be 
at  which  a  train  of  cars  may  be  run,  rebutted  by  proving  that  the  accident 
with  due  regard  to  the  safety  of  persons  resulted  from  circumstances  against  which 
and  property,  can  be  applicable  to  all  por-  human  prudence  and  foresigH  could  not 
tions  of  a  town  or  city  alike.  Evidently  guard,  Bowen  r.  New  York  Central  R.  R. 
a  rate  which  in  one  portion,  or  under  cer-  Co.,  18  N.  Y.  408.  Evidence  of  negli- 
tain  circumstances,  might  be  entirely  gence  must  be  confined  to  the  time  of  the 
reasonable,  in  another  and  more  thickly  alleged  injury.  Southern  R.  R.  Co.  v. 
inhabited  portion,  or  under  different  cir-  Kendrick,  40  Miss.  374.  Where  the  neg- 
cumstances,  would  very  justly  be  deemed  ligence  of  the  injured  party  contributed  to 
unwarrantable,  and  evince  a  most  reckless  the  injury,  he  cannot  recover.  Harper  v. 
disregard  for  the  rights  both  of  persons  Erie  R.  R.  Co.,  33  N.  J.  L.  88 ;  Deyo  v. 
and  property.  As  showing  that  8|»eed  New  York  Central  R.  R.  Co.,  84  N.  Y.  9 ; 
alone,  even  although  it  be  at  an  unlawful  Spooner  v.  Brooklyn  City  R.  R.  Co.,  31 
rate,  is  not  sufficient  to  fix  a  liability  for  Barb.  (N.  Y. )  419,  36  id.  217  ;  Jefferson- 
an  injury,  the  case  of  Brown  v.  Buffalo  &  ville  R.  R.  Co.  v.  Hendiick's  Adm.,  26  Ind. 
State  Line  R.  R.  Co.,  22  N.  Y.  191,  is  in  228.  If  the  injury  was  the  result  of  negli- 
point.  That  was  an  action  for  damages  ^nce  on  both  sides,  then,  as  the  passen- 
caused  by  the  killing  of  the  plaintiff's  in-  ger's  own  fault  was  contributory  to  it,  he 
testate  at  a  street  crossing  in  the  city  of  can  recover  nothing,  unless  the  managing 
Buffalo.  It  appeared  that  there  was  an  agents  saw  his  perilous  condition,  and 
ordinance  prohibiting  the  running  of  might,  by  ordinary  diligence,  have  pre- 
trains  within  the  city  faster  than  a  cer-  vented  the  injury.  Kentucky  Central 
tain  rate,  with  a  fixed  penalty  for  exceed-  R.  R.  Co.  i^.  Dills,  4  Bush  (Ky.),  593. 
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is  responsible,  and  does  not  apply  where  it  may  have  been  caused  by 
the  act  of  a  stranger.^    Nor  does  it  apply  where  the  defects  causing 

The  rule  U  that  when  a  passenger,  by  his  ^  Curtis  v.  Rochester,  kc.  R.  R.  Co. 
own  misconduct  or  negligence,  contributes  In  this  case,  Gkover,  J.,  said  :  "August 
to  the  injury,  as  by  riding  in  the  baggage-  7,  1852,  the  plaintilf  took  jiassage  in  the 
car  contrary  to  the  rules  of  the  road,  he  defendants'  cars  at  Geneva  for  Auburn, 
cannot  recover.  Higgins  v,  Hannibal  &  St.  As  the  train  was  passing  Waterloo,  it  ran 
Joseph  K.  R.  Co.,  36  Mo.  418.  As,  if  the  off  the  track,  and  the  plaintiff  was  injured, 
injury  was  occasioned  by  the  passenger's  The  court,  among  other  things,  chai^'d 
failure  to  obtain  the  knowledge  of,  and  the  jury  that  the  fact  of  this  accident  oc- 
to  act  upon,  the  established  usage,  custom,  curring  was  of  itself  presumptive  evidence 
and  regulations  of  the  company.  Southern  of  negligence  on  the  part  of  the  defend- 
R.  R.  Co.  V.  Kendrick,  40  Miss.  374.  In  an  ants,  and  it  lay  with  them  to  explain  it 
action  by  a  widow  against  a  railway  com-  and  to  prove  that  they  were  not  negligent, 
pany  to  recover  damages  for  the  loss  of  her  in  order  to  discharge  them  from  liability 
husband's  life,  it  was  error  to  instruct  the  to  the  plaintiff ;  to  which  the  defendants 
jury  that  if  the  deceased  knew  that  **  the  excepti'd.  The  plaintiff  was  bound  to 
fast  line"  was  approaching,  and  knew  his  prove  her  cause  of  action.  That  was  that 
danger  in  time  to  escape  and  did  not,  then  she  had  received  an  injury  caused  by  the 
the  fault  was  his  own,  and  there  could  be  negligence  of  the  defendants.  The  negli- 
no  recovery.  The  instruction  should  have  gence  of  the  defendants  must  be  proved 
been,  that  he  was  to  be  charged  with  by  the  plaintiff,  as  well  as  the  recejition 
knowledge,  or  regarded  as  knowing,  if  he  of  the  injury.  It  was  not  enough  for  her 
had  such  warnings  or  opportunities  of  to  prove  that  while  a  passenger  upon  the 
knowledge,  as  would,  with  ordinary  cau-  defendants'  cars  she  was  injured.  In  this 
tion  in  those  circumstances,  have  saved  case,  proof  was  given  that  the  cars  ran  off 
him  fram  danger.  No  one  could  proVe  his  the  track,  and  that  this  occasioned  the  in- 
actual  knowledge,  but  his  means  of  kuowl-  jury.  It  was  in  reference  to  this  evidence 
edge  could  be  shown.  Pennsylvania  R.  R.  that  the  judge  charged  tlie  jury  that  the 
Co.  V.  Henderson,  43  Penn.  St.  449.  If  fact  of  this  accident  occurring  was  pre- 
tho  facts  are  undisputed,  and  fail  to  show  sumptive  evidence  of  negligence  on  the 
that  the  plaintiff  was  in  the  exercise  of  part  of  the  defendants.  The  question  is, 
due  and  reasonable  care  at  the  time  of  re-  whether  the  plainti.r  was  bound  to  go 
ceiving  the  injuries,  it  is  the  duty  of  the  further,  and  show  the  particular  cause  of 
court  to  instruct  the  jury  that  he  cannot  the  cars  being  thrown  from  the  track,  or 
recover.  Gavett  v.  Manchester  &  Law-  whether  it  was  for  the  defendants  to  show 
rcnce  R.  R.  Co.,  16  Gray  (Mass.),  501.  that  it  was  accidental,  and  without  neglect 
A  complaint  seeking  a  recovery  from  a  upon  their  part.  This  question  may  be 
railroad  company  on  the  ground  of  negli-  determined  upon  principles  applicable  to 
gence  in  running  a  train  of  cars,  whereby  all  modes  of  carrying  passengers.  It  is 
the  plaintiff  has  been  injured,  must  ex-  the  duty  of  all  engaged  in  this  business, 
pressly  allege  that  the  injury  occurred  in  any  mode,  to  use  care  to  secure  the 
without  the  fault  or  negligence  of  the  safety  of  the  passenger,  proportioned  to 
plaintiff.  MaxfieUl  v.  Cincinnati,  &c.  R.  K.  the  danger  incident  to  the  mode  of  convey- 
Co.,  41  Ind.  269  ;  Jeffersouville  R.  R.  Co.  ance.  In  case  this  care  is  applied,  as  a 
V.  Hendricks,  26  id.  228.  The  burden  is  general  result  the  safety  of  the  passenger 
not  on  plaintiff  to  aver  affirmatively  that  will  be  secured,  so  far  as  that  safety  de- 
he  was  at  the  time  exercising  due  care,  pends  upon  the  state  or  condition  of  any 
and  was  himself  without  negligence,  con-  of  the  means  provided  by  the  carrier  and 
tributing  to  the  injury.  Negligence  in  used  in  the  business  ;  if  there  is  no  imper- 
the  plaintiff  Ls  a  mere  defence  to  be  set  up  fection  in  any  of  these,  and  suitable  cau- 
by  the  answer,  and  shown  like  any  other  tion  is  employed  by  those  engnged  in  their 
dpfenre.  Thompson  v.  North  Missouri  application,  everything  dependent  thereon 
R.  R.  Co.,  51  Mo.  190.  will  accomplish  tlie  end  in  view.    This  i3 
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the  injury  are  visible,  and  were  seen  by  or  known  to  the  passenger,^ 
nor  where  the  injury  resulted  from  some  voluntary  act  of  the  passen- 

as  certain  as  the  laws  of  mechanics,  train  of  can  belonging  to  the  same  ear- 
When,  therefore,  an  injury  is  received  riere,  the  presumption  of  negligence  im- 
from  a  derangement  of  anything  employed  mediately  arises.  Just  so  when  it  is 
by  the  carrier,  the  presumption  necessarily  proved  that  the  injury  arose  from  any  de- 
arises  that  there  existed  somewhere  an  im-  rangement,  crush,  or  displacement  of  the 
perfection  in  the  machinery  employed,  or  track  or  cars."  In  the  same  case  Seldek, 
negligence  in  its  application.  It  is  the  J.,  said  :  '*  Whenever  it  appears  that  the 
duty  of  the  carrier  to  provide  perfect  ma-  accident  was  caused  by  any  deficiency  in 
chinery,  and  if  he  has  failed  in  this,  it  de-  the  road  itself,  the  cars,  or  any  jiortion  of 
volves  upon  him  to  show  the  excuse,  if  the  apparatus  belonging  to  tlie  company 
any.  This  is  the  rule  applicable  to  all  and  used  in  connection  with  its  businens, 
cases  where  a  party  seeks  exoneration  from  a  presumption  of  negligence  on  the  part  of 
a  duty  imposed  upon  him  by  law  or  incur-  those  whose  duty  it  was  to  see  that  every- 
red  by  contract.  The  plaintiff  has  estab-  thing  was  in  order  immediately  arises,  it 
lished  his  cause  of  action  when  he  has  being  extremely  unlikely  that  any  defect 
shown  a  failure  to  perform  the  duty,  from  should  exist  of  so  hidden  a  nature  that  no 
which  he  has  sustained  an  injury.  It  is  degree  of  skill  or  care  could  have  foreseen 
for  the  defendant,  then,  to  show  the  facts  or  discovered  it.  If  it  be  said  that  upon 
relieving  liim  from  responsibility  in  the  the  same  principle  upon  which  negligence 
particular  case.  This  imposes  no  haixiship  is  presumed  in  such  a  case  it  should  be 
upon  the  defendant  in  this  class  of  cases,  presumed  in  every  case,  on  account  of  the 
Tlie  whole  management  is  exclusively  high  degree  of  improbability  that  a 
under  his  controL  He  has  ample  means  serious  accident  of  any  kind  should  occur 
to  show  the  true  cause  of  the  difficulty,  without  some  degree  of  negligence,  the 
The  plaintiff  knows  nothing  about  it.  He  answer  is  plain  ;  and  to  present  this  dis- 
takes  passage  with  the  carrier,  who,  in-  tinction  is  the  object  of  most  that  has  been 
stead  of  conveying  him  safely,  inflicts  an  said.  There  may  be  a  presumption  of 
injury  upon  him  by  the  failure  of  some  negligence  in  every  case  ;  but  where  noth- 
part  of  the  machinery  employed  by  him.  ing  is  known  in  regard  to  the  cause  of  the 
In  many  cases,  it  would  be  Impossible  for  accident,  the  negligence  may  as  well  have 
the  plaintiff  to  ascertain  the  particular  de-  been  that  of  some  one  residing  in  the 
feet,  and  I  think  no  such  obligation  is  im-  vicinity  of  the  road,  or  of  some  stranger, 
posed  upon  him  by  the  rules  of  evidence,  of  whom  numbera  come  in  contact  with  it 
The  authorities  are  uniform  in  favor  of  the  every  day,  as  of  any  of  the  employes  of  the 
rule  held  by  the  judge.  Stokes  v.  Salton-  company  ;  while  if  it  appeara  that  the 
stall,  13  Pet.  (U.  S.)  181  ;  Corpue  v.  Lon-  mischief  has  resulted  from  a  defect  in 
don,  &c.  Ry.  Co.,  5  Q.  B.  747  ;  Holbrook  some  part  of  the  apparatus  of  the  com- 
t>.  Utica,  &c.  R.  R.  Co.,  16  Barb.  (N.  Y.)  pany,  the  negligence,  if  any,  must  have 
113.  The  defendants'  counsel  cites  the  been  that  of  someone  for  whose  acts  and 
case  of  Holbrook  v.  Utica,  &c.  R.  R.  Co.,  omissions  the  company  is  liable,  —  it  being 
12  N.  Y.  236,  in  opposition  to  the  rule,  well  settled  that  the  carrier  is  resix>n8ible 
I  underetand  that  case  as  substantially  for  the  negligence  or  want  of  skill  of  every 
sustaining  the  rule  as  laid  down  by  the  one  who  has  been  concerned  in  the  manu- 
judge  in  his  charge  in  this  case.  Ruggles,  facture  of  any  portion  of  its  apparatus. 
J.,  says  that  if  the  witness  who  sweara  to  Hegeman  v.  Western  R.  R.  Co.,  IS  N.  Y. 
the  inji)ry  testifies  also  that  it  was  caused  9  ;  Ware  v.  Gay,  11  Pick.  (Mass.)  lOG  ; 
by  a  crush  in  a  collision  with  another  Ingalls  v.  Bills,  9  Met.  (Mass.)  1.    The 


^  Shearman  &  Redfield  on  Negligence,  R.  R.  Co.,  5  Mo.  App.  471 ;  Le  Barron 
§.280  ;  Railroad  Co.  v,  Mitchell,  11  Heisk.  v.  East  Boston  Ferry,  11  Allen  (Mass.), 
(Tenn.)  406;  Miller  v.   St.  Louis,  &c.    812. 
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ger  himself,  "  combined  with  some  alleged  deficiency  in  the  carrier's 
means   of   transportation  or  accommodation."^    In  this  country, 

cases  in  which  it  has  been  said  that  a  pre-  appeared  intoxicated,  and  so  told  the 
sumption  of  negligence  arises  from  the  agent  of  the  proprietors;  that  the  road 
mere  proof  that  an  accident  has  occurred  was  perfectly  level,  and  not  dangerous  or 
will  appear,  if  examined,  not  to  conflict  difficult ;  and  that  the  reckless  conduct  of 
materially  with  these  principles;  and  some  the  driver  had  called  out  repeated  remon- 
of  them  are,  I  think,  illustrative  of  the  sti-aiices  from  the  passengers,  which  were 
distinction  just  suggested.  The  leading  wholly  unattended  to.  Here  was  ample 
cases  on  the  subject  are  those  of  Chiistie  proof  of  negligence,  and  the  judge  must 
V,  Griggs,  2  Camp.  79  ;  Stokes  i;.  Salton-  have  had  these  circumstances  in  view  when 
stall,  13  Pet.  (U.  S.)  192  ;  (?arpue  v.  Lon-  he  made  his  remarks  to  the  jury.  The 
don,  &c.  Ry.  Co.,  6  Q.  B.  747  ;  Laing  happening  of  the  accident,  under  the  cir- 
9.  Colder,  8  Penn.  St.  479.  In  Christie  cumstances  proved,  was  undoubtedly 
r.  Griggs,  where  Sir  James  Mansfield  is  prinvafade  evidence  of  negligence.  The 
supposed  to  have  laid  down  the  proposition  other  two  cases  were  actions  for  injuries 
in  question,  it  was  proved  that  the  injury  upon  railroads.  In  that  of  Carpue  v.  Lon- 
was  caused  by  the  breaking  of  the  axle-tree  don,  &o.  Ry.  Co.,  anU^  it  appeared  that 
of  the  coach,  upon  the  top  of  which  the  the  position  of  the  rails  had  been  some- 
plaintiff  was  seated  ;  and  it  was  in  view  of  what  deranged  at  the  spot  where  the  in- 
this  proof  that  the  Chief  Justice  made  jury  took  place ;  and  the  Chief  Justice 
the  remark  that  *  the  plaintiff  had  made  a  chai^d  the  jury  that  it  having  been  shown 
prima  fade  case  by  proving  his  going  on  that  the  ejcclusive  management  both  of  the 
the  coach,  the  accident,  and  the  damage  machinery  and  the  railway  was  in  the 
he  had  suffered.*  There  is  no  doubt  that  hands  of  the  defendants,  it  was  presnm- 
in  such  a  case  negligence  should  be  pre-  able  that  the  accident  arose  from  their 
sumed,  for  the  reasons  which  have  been  want  of  care,  unless  they  gave  some  ex- 
given.  In  the  case  of  Stokes  v.  Salton-  planation  of  the  cause  by  which  it  was 
stall,  aTUe,  which  was  also  an  action  produced.  This  is  in  perfect  accordance 
against  the  proprietors  of  a  line  of  stage-  with  the  principles  which  have  been  here 
coaches,  the  court  instructed  the  jury  that  advanced.  Laing  v.  Colder,  antCf  is  per- 
the  '  fact-s  that  the  carriage  was  upset  and  haps  the  strongest  case  in  sup^iort  of  the 
the  plaintiff's  wife  injured  were  prima  doctrine  against, which  we  contend.  When 
facie  evidence  that  there  was  carelessness,  that  case  was  heard  in  baiicOy  Bell,  J., 
or  negligence,  or  want  of  skill,  on  the  jmrt  said  :  *  the  mere  happening  of  an  injurious 
of  the  driver  ;  and  threw  upon  the  defend-  accident  raises,  prima  fa4dc^  a  pi'esumption 
ant  the  burden  of  proving  that  the  acci-  of  neglect,  and  throws  upon  the  carrier 
dent  was  not  occasioned  by  the  driver's  the  anus  of  showing  it  did  not  exist.' 
fault.'  Taken  abstractly,  this  instruction.  But  the  charge  of  the  judge  at  the  circuit 
which  was .  sustained  by  the  court,  might  \x\ion  which  the  question  arose  was  not  so 
seem  to  be  in  conflict  with  the  principles  broad.  He  instructed  the  jury  that  *  in 
here  contended  for ;  but  if  understood  in  the  present  case  the  presumption  was  there 
reference  to  the  proof,  it  is  otherwise,  had  been  negligence,'  —  a  charge  fully 
The  plaintiff  has  proved  not  only  the  justified  by  the  proof,  which  was  that  the 
accident  and  the  injury,  but  that  the  pas-  accidei^t  occurred  while  the  car  was  cross- 
sengers    had    remarked    that  the    driver  ing  a  bridge,  which  was  so  narrow  that  the 


^  Thompson  on  Carriers  of  Passengers,  v.  Gale,   56   Ga.    322  ;  Knight  v.  R.  R. 

214,  where  the  author  sustains  the  propo-  Co.,  56  Me.  234  ;  Heasle  v.  R.  R.  Co.,  62 

sition  by  apt  illustrations.       Taylor  v.  111.  501 ;  Meir  v.   Penn.   R.  R  Co.,  64 

Grand  Trunk  R.  R.  Co.,  48  N.  H.  304 ;  Penn.  St.  226  ;  Pendleton,  Ac.  R.  R.  Ca 

Seymour  v.  Chicago,  &c.  R.  R.Co.,  8  Biss.  v.  Sims,  18  Ohio  St.  255  ;  Railroad  Ca  « 

(U.  S.  C.  C.)  48;  Brunswick,  R.  R.  Co.  PoUard,  28  WaU.  (U.  S.)  341. 
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except  in  Michigan  ^  and  Tennessee  ^  it  is,  so  far  as  the  question  has 
been  decided,  undoubtedly  the  rule  that  a  railway  company  is  re- 
sponsible for  defects  in  its  vehicles,  etc.,  which  might  have  been 
discovered  in  the  process  of  manufacture,  by  the  application   of 

known  tests,  but  which  are  not  discoverable  by  any  examination 
which  the  company  could  reasonably  make  afterwards  *    But  while 

plaintiff's  hand,  lying  outside  the  car-  pany  sought  upon  cross-examination  to 
vvindow,  was  caught  by  the  bridge  and  his  show,  which  threw  the  train  from  the 
arm  broken.  It  was  palpable  negligence  track.  In  either  case  the  presumption  of 
on  the  part  of  the  company  so  to  construct  negligence  would  arise.  The  judge  was 
the  bridge.  In  no  instance  that  I  am  fully  wan'anted  in  instructing  the  jury 
aware  of  has  it  been  said  by  any  judge  that  that  the  occurrence  of  the  accident,  under 
negligence,  on  the  part  of  the  carrier,  was  the  circumstances  disclosed  by  the  evidence, 
to  be  presumed  from  the  mere  happening  authorized  the  presumption  of  negligence, 
of  an  accident,  except  where  the  facts  Did  he  do  more  than  this  ?  He  did  not 
proved  in  the  particular  case  fully  war-  say  to  the  jury,  in  the  language  of  Judge 
rcnUed  the  presumption  upon  the  principles  Bell,  in  Laing  v.  Colder,  ante,  that  '  the 
here  insisted  upon.  The  views  here  pre-  mere  happening  of  an  injurious  accident ' 
sented  are,  I  think,  sustained  by  the  raises  a  presumption  of  negligence ;  but 
opinion  of  this  court  in  the  case  of  Hoi*  his  words  were  that  *  the  fact  of  this  acci- 
brook  V,  Utica,  &c.  B.  B.  Co.,  12  N.  Y.  dent  occurring '  was  presumptive  evidence, 
236.  BuooLES,  J.,  there  says  :  *  In  ac-  etc.  The  effect  is  attributed,  not  to  any 
tions  like  the  present,  the  burden  of  prov-  and  every  accident,  but  to  this  particular 
ing  that  the  injury  complained  of  was  accident.  A  verdict  like  this,  sustained 
caused  by  the  defendant's  negligence  lies  as  it  is  by  ample  evidence,  ought  not  to  be 
on  the  plaintiff.  The  same  rule  applies  as  disturbed  by  a  construction  which  would 
in  an  action  for  an  injury  to  a  passenger  in  make  the  charge  a  mere  abstraction,  not 
a  stage-coach.  It  generally  happens,  how-  called  for  by  the  exigencies  of  the  case, 
ever,  in  cases  of  this  nature,  that  the  same  provided  any  other  interpretation  is  ad- 
evidence  which  proves  the  injury  done  missible.  There  is  no  reason  to  suppose 
proves  also  the  defendant's  negligence,  or  that  the  jury  were  misled.  They  were 
shows  circumstances  from  which  strong  carefully  instructed  that  if  the  injury  was 
presumptions  of  negligence  arise,  and  the  result  of  pure  accident,  without  any 
which  cast  on  the  defendant  the  burden  neglect  of  the  defendants,  the  plaintiff 
of  disproving  it.  For  example,  a  pas-  could  not  recover;  and  under  the  view 
senger's  leg  is  broken  while  on  his  passage  which  has  been  taken,  the  charge,  so  far 
in  a  railroad  car.  This  mere  fact  is  no  as  the  exception  under  consideration  is 
evidence  of  negligence  on  the  part  of  the  concerned,  may,  I  think,  be  properly 
carrier  nntil  something  further  be  shown.'  sustained." 

It  does  not  follow  from  what  has  been  *  Grand  Rapids,  Ac.  R.  R.  Co.  ».  Hun- 
said  that  the  judgment  in  this  case  is  to  tley,  88  Mich.  587  ;  81  Am.  Rep.  821 ; 
be  reversed  for  error  in  that  part  of  the  Michigan  Central  R.  R.  Co.  v.  Coleman, 
charge  referred  to.  The  very  witness  28  Mich.  440 ;  Michigan  Central  R.  R. 
called  by  the  plaintiff  upon  the  trial  Co.  v,  Dolan,  82  Mich.  510 ;  Ft.  Wayne, 
proved  enough  of  the  circumstances  of  the  &c.  R.R.  Co.  v.  Gildersleeve,  88  Mich.  183. 
case  to  warrant  the  presumption  of  negli-  ^  Nashville,  &c.  R.  R.  Co.,  Heisk. 
gence.     It  was  clear  from  his  testimony  (Tenn.)  27. 

that  the  accident  was  caused  by  some  de-         *  Pittsbnigh,  &c.  B.  B.  Co.  v,  Nelson, 

feet  in  the  track,  and  in  all  probability  by  51  Ind.   150  ;    Ingalls  v.   Bills,   9  Met. 

the  misplacement  of  the  switch.     It  was  (Mass.)  1  ;  McGuire  v.  Golden  Gate,  1 

immaterial,  however,  whether  it  was  this,  McAU.  104  ;  Hegeman  v.  Western  B.  B. 

or  the  spreading  of  the  rails,  as  the  com-  Co.,  18  N.  Y.  9. 
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it  may  be  true  that  the  rule  adopted  in  England  and  the  States  re- 
ferred to,  that,  if  a  carrier  of  passengers  purchases  his  vehicles  from 
reputable  manufacturers,  giving  them  such  examination  as  is  prac* 
ticable  and  usual  among  prudent  carriers  using  similar  vehicles,  he 
is  not  responsible  for  defects  not  discoverable  on  such  examination, 
although  they  might  have  been  discovered  in  the  process  of  man- 
ufacture, is  fully  adequate  to  protect  the  interests  of  the  travelling 
public,  and  more  in  consonance  with  the  idea  universally  admitted, 
that  such  carriers  are  not  to  be  regarded  as  insuring  the  absolute 
safety  of  their  appliances,  it  is  a  rule  which  has  not  as  yet  found 
general  favor  with  our  courts.  There  is  much  force  in  the  state- 
ment of  Campbell,  J.,^  that "  the  law  does  not  contemplate  that  rail- 
road companies  will  in  general  make  their  own  cai's  or  engines,  and 
they  purchase  them  in  the  market  of  persons  supposed  to  be  com- 
petent dealers,  just  as  they  buy  other  articles.  All  that  they  can 
reasonably  be  expected  to  do  is  to  purchase  such  cars  and  other 
necessaries  as  they  have  reason  to  believe  will  be  safe  and  proper, 
giving  them  such  inspection  as  is  usual  and  practicable  as  they  buy 
them."  So  too,  there  is  great  force  in  the  argument  that  if  a  railway 
company  sees  fit,  either  upon  grounds  of  economy  or  otherwise,  to 
purchase  its  cars  and  appliances  in  the  market  instead  of  manufac- 
turing them  itself,  it  must  be  regarded  as  taking  the  risk  of  any 
defects  therein  which  could  have  been  discovered  by  it  by  the  ap- 
plication of  known  and  usual  test«  if  it  had  manufactured  them 
itself,  and  that  the  diligence  of  the  manufacturers  cannot  be  substi- 
tuted for  the  diligence  of  the  carriers.  There  can  be  no  injustice 
in  requiring  these  companies  to  respond  in  damages  for  injuries 
resulting  from  such  defects,  especially  as  they  have  it  in  their  power 
to  provide  by  contract  with  the  manufacturers  for  their  own  indem- 
nity against  the  consequences  of  any  insufficiency  in  that  respect  ^ 
This  rule  imposes  a  high  degree  of  care  and  vigilance  upon  railway 
companies,  but  it  does  not  impose  upon  them  a  greater  burden  in 
this  respect  than  public  policy,  in  view  of  the  nature  of  the  business, 
demands,  nor  is  it  unreasonable  or  unjust  either  to  the  companies  or 
the  public.  It  would  be  impracticable  and  disastrous  to  permit  any 
relaxation  of  vigilance  on  the  part  of  these  companies  by  permitting 
them,  by  purchasing  their  appliances,  to  shield  themselves  from  the 
consequences  of  defects  therein,  by  saying :  "  I  bought  the  defective 

^  In  Grand  Rapids,  &c  R.  R.  Co.  v,  Huntley,  anU* 
*  Frances  v.  Cockerell,  ante. 
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appliance  of  a  reputable  manufacturer,  and  he,  and  not  myself,  is  the 
party  to  be  blamed.**  Perfection,  either  in  its  road-bed  or  appliances, 
is  not  expected,  nor  is  perfect  skill  or  care,  nor  an  excessiveness  of 
caution  which  would  render  the  operation  of  the  road  impracticable 
required,  but  the  law  and  public  policy  both  require  such  a  reasona- 
ble degree  of  care  and  vigilance  as  the  nature  of  the  business  and  the 
possible  dangers  incident  thereto  require.^  The  degree  of  diligence 
to  be  observed  does  not  depend  upon  the  pecuniary  ability  or  ca- 
pacity of  the  carrier,^  but  the  same  degree  of  care  and  vigilance  is 
imposed  upon  each  and  every  railway  coi'poration  which  employs 
the  dangerous  agency  of  steam  to  propel  its  trains,  whether  its 
treasury  is  in  a  good  or  bad  condition,  or  whether  it  is  a  weak  or 
a  strong  corporation,  or  whether  it  operates  a  long,  or  a  short  line. 
By  undertaking  to  carry  passengers  by  the  use  of  the  dangerous  ele- 
ments involved,  a  railway  company  impliedly  contracts  to  carry  its 
passengers  safely,  so  far  as  reasonable  care  and  prudence  can  secure 
that  result ;  and  a  passenger  is  never  bound  to  inquire  as  to  the 
financial  ability  of  the  corporation  to  keep  its  roadway  and  other 
appliances  in  repair,  or  as  to  the  length  of  its  line  or  the  number  of 
trains  which  it  runs.  Each  and  every  railway  company  is  under  an 
equal  legal  obligation  to  its  passengers  in  this  respect,  and  irrespec- 
tive of  the  amount  of  its  business,  or  its  financial  ability,  a  passenger 
has  a  right  to  presume  from  the  very  fact  that  it  runs  its  trains 
that  it  has  dischai^ed  its  duty.^  That  would  be  a  very  singular  and 
unjust  rule,  which  graduated  the  degree  of  care  to  be  observed  by  a 
railway  company  to  the  length  of  its  purse,  and  of  its  line,  and  the 
number  of  trains  which  it  runs;  and  the  law  recognizes  no  such 
distinction.^ 

Sec.  303.  injuries  resulting  from  Passenger  putting  himself  ▼olun- 
tarily  in  a  dangerous  Position.  —  Bailroad  companies  are  only  bound 
to  exercise  due  care  that  a  passenger  is  not  injured  through  their 
fault,  and  are  not  required  to  exercise  such  a  supervision  over  him 
as  absolutely  prevents  his  being  injured  by  his  own  fault.*    In  other 

1  Michigan  Central  R.  R.  Co.  v.  Cole-  48  N.  H.  804,  where  this  question  is  con- 
man,  28  Mich.  440  ;  McPadden  v.  N.  Y.,  sidered. 

&e.  R.  R.  Co.,  44  N.  Y.  478.    In  the  lat-         *  In  a  case  where  a  stock-drover  was 

ter  case  the  company  was  held  not  liable  riding  on  an  engine  with  several  others 

for  an  injury  resulting  from  the  breaking  when  another  engine  suddenly  came  in 

of  a  rail  by  extreme  cold.  sight  around  a  curve,  and  all  the  others 

'See,    however,  Wharton  on   Negli-  jumped  off  but  the  decedent,  who  remained 

genoe,  040.  and  was  killed,  the  court  charged  the  jury 

*  See  Taylor  v.  Grand  Trunk  R  R.  Co.,  that  if  the  defendant's  employ^  were  neg- 
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words,  if  a  passenger  voluntarily  puts  himself  in  a  dangerous  posi- 
tion he  cannot  claim  indemnity  from  the  company.    Thus,  if  a  pas- 

ligent,  and  the  decedent  was    rightfuUy  found  that  the  accident  was  caused  by  the 
riding  on  the  engine,  the  plaintiif  could    joint  negligence  of  the  defendant  and  the 
recover,  and  this  was  held  under  the  plead-  L,  &  N.  W.  Railway  Company.   It  was  held, 
ings  to  be  erroneous,  as  it  disregarded  the  —  approving  the  decision  in  Thorogood  v. 
question  of  the  contributory  negligence  of    Bryan,  8  C.  B.  115, — that  the  plaintiff 
the  decedent.     Wabash,  St.  Louis,  &  Pa-  was  so  far  identified  with  the  L.  &  N.  W. 
cific  R.  R.  Co.  V.  Shacklet,  12  Am.  &  £ng.  Railway  company  that  he  could  not  recover. 
K.  R.  Cas.   (III.)  166.     A  passenger,  on  Armstrong  v,  Lancashire,  &c.  Ry.  Co.,  L. 
the  station  to  which  he  was  going  being  B.  lOEzchq.  47  ;  Btidgeo.  Grand  Junction 
announced,  and  after  the  car  had  entered  Ry.  Co.,  8  M  &  W.  244.  Where  a  passenger 
the  station,  left  his  seat  and  stood  inside  is  iigured  by  the  mutual  negligence  of  the 
the  closed  door  of  the  car,  for  the  pur-  employ^  of  the  company  on  whose  train 
pose  of  hastening  his  departure  therefrom,  he  is  rightfully  travelling,  and  of  those  of 
While  he  was  so  standing,  the  car  came  in  another  company  with  whom  he  has  no 
coUision  with  another  car,  and  the  passen-  contract,  there  being  no  fault  or  negli- 
ger  was  thrown  down  and  injured.     It  was  gence  on  his  part,  he  or  his  personal  repre- 
held,  in  an  action  by  him  against  the  com-  sentative  may  maintain  an  action  against 
pany,  that  the  question  whether  he  was  in  either  company  in  default,  and  will  not  be 
the  exercise  of  reasonable  care  was  for  the  restricted  to  an  action  against  the  carrier 
jury.    Barden  v.  Boston,  Clinton,  &  Fitch-  company  on  whose  train  he  was  travelling, 
burg  R.  R.  Co.,  121  Mass.  426  ;  Worthen  Wabash,  St.  Louis,  &  Pacific  R.  R.  Co. 
V.  Grand  Trunk  R.  R.  Co.,  125  id.  99.  v.    Shacklet,    105    III.    864.      Where    a 
The  driver  of  a  horse-car  is  not  the  agent  passenger  is  iujured  by  a  collision  of  his 
of  a  passenger  so  as  to  render  such  passen-  train  with  another,  through  the  mutual 
ger  chaigeable  for  the  negligence  of  the  negligence  of  both  companies,  he  ezercis- 
driver.     When  a  passenger  in  a  horse-car  ing  due  care,  he  cannot  maintain  an  action 
is  injured  by  the  carelessness  of  the  engine-  ex  contractu  against  the  company  owning 
driver  of  a  railway  company  in  the  man-  the  rival  train ;  but  this  furnishes  no  reason 
agement  of  his  locomotive,  it  is  no  defence  why  he  may  not  maintain  an  action  ex  dis- 
to  show    contributory  negligence  in  the  licto  against  it.     N.,  who  understood  the 
driver  of  the  horse-car.     Bennett  v.  New  English  language  imperfectly,  was  travel- 
Jersey  R.  R.  &  Transportation  Co.,  86  N.  ling  upon  a  railway  in  the  caboose  of  a 
J.  L.    225.     In  England,  however,  it  is  freight  train,  and,  upon  the  stopping  of 
held  otherwise.   Thus,  the  plaintiff,  one  of  the  train  on  the  main  track  at  a  station 
the  travelling  inspectors  of  the  carriage  where  there  were  two  side  tracks,  stepped 
and  wagon  department  of  the  L.  &  N.  W.  out  upon  the  front  platform  of  the  car 
Railway  Company,  was  travelling  under  a  with  two  or  thi-ee  other  persons,  one  of 
pass  from  them,  in  one  of  their  carriages,  whom  was  an  employ^    The  latter,  seeing 
on  a  journey  from  Leeds  to  Manchester,  a  train  approaching  from  behind,  called  to 
Near  C.  station,  and  on  the  line  of  the  N.,  with  the  others  to  escape,  and  observ- 
defendant,   over  which  the  L.  &  K.  W.  ing  that  he  did  not  move,  attempted  to 
Railway  had  running  powers,  the  ti-ain  in  drag  him  from  the  platform,  but  was  re- 
which  the  plaintiff  was  travelling  came  sisted,  when  the  approaching  train  struck 
into    collision   with  a  number  of  loaded  the  car,  and  K.  was  killed.    It  was  held 
wagons,  which  were  being  shunted  from  a  that  N.  was  not  guilty  of  contributoiy 
siding  by  the  defendant,  and  he  was  in-  negligence  if  he  did   not  understand  the 
jured.    There  was  evidence  of  negligence  meaning  of  the  warning  addressed  to  him, 
on  the  part  of  the  driver  of  the  plaintiffs  or  know  the  purpose  of  the  efforts  to  drag 
train  in  travelling  at  too  great  a  speed,  so  him  from  the  car.    Walter  v.  C,  D.  & 
as  to  be  unable  to  stop  when  he  came  in  M.  R.  R.  Co.,  89  Iowa,  88.     At  the  cix»s- 
sight  of  the  danger    signal,  which  had  ings  of   public  roads,  or  wherever  cattle 
been  hoisted  by  the  defendant    The  jury  are  in  the  habit  of  straying,  or  knoiin  to 
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senger  allows  his  hands  or  arm  to  protrude  oiit  of  a  window  beyond 
the  outer  surface  of  the  car,  it  is  held  to  be  negligence  per  se,  which 
prevents  a  recovery  for  any  injury  received  thereby.^    In  an  early 

be  liable  to  stray  npon  the  tnusk,  it  is  the  the  accident  occurred,  and  of  which  wit- 
duty  of  the  company  to  use  the  utmost  ness  was  conductor,  had  run  off  the  track 
yigilance  to  keep  them  off,  and  in  all  such  seven  or  eight  times  within  a  month  before 
places  to  erect  cattle-guards,  put  up  fences,  the  accident,  is  admissible.  Mobile  & 
or  station  watchmen  for  that  purpose  ;  and  Montgomery  B.  R.  Co.  v.  Ashcraft,  48 
a  failure  to  do  so  is  negligence,  rendering  Ala.  15  ;  49  Ala.  805.  A.,  a  passenger, 
them  liable  to  passengers  for  aU  injuries  was  awakened  in  the  night  by  a  jar, 
occasioned  thereby.  Wright  v.  Penn.  R.  B.  caused  by  the  train  being  thrown  from  the 
Co.,  8  Pittsb.  (Penn.)  116  ;  Cnmberton  v.  track.  Perceiving  that'  the  car  was  being 
Irish  North- Western  By.  Co.,  8  Ir.  Rep.  C.  dragged  over  the  sleepers,  he  left  his  seat 
L.  608.  At  the  intersection  of  a  railway  and  and,  following  an  employ^  of  the  company, 
highway,  the  railway  company  placed  a  jumped  from  the  platform  and  was  ii^jured. 
gate  consisting  of  a  pole  about  thirty-five  The  car  was  dragged  but  a  short  distance 
fbet  long,  which,  when  trains  were  pass-  beyond  the  point  where  A.  jumped,  and 
ing,  was  swung  from  one  side  of  the  high-  all  the  other  passengers,  who  remained  in 
way  to  a  post  on  the  other.  As  a  train  the  cars,  escaped  unhurt.  The  derailment 
was  approaching  the  crossing,  a  heavy  of  the  train  was  caused  by  the  decayed 
runaway  tecun  dashed  against  the  pole  condition  of  the  ties.  In  an  action  by  A. 
which  was  swung  across  the  highway,  against  the  company  to  recover  damages 
and  broke  it  or  loosened  it  from  its  fast-  for  his  iiguiy,  the  court  left  the  question 
ening.  The  pole  swung  obliquely  across  to  the  jury  whether  he  had  jumped  from 
the  track,  and  the  whole  or  a  part  of  it  apprehension  of  danger  which  did  not  ex- 
was  driven  into  one  of  the  cars  which  had  ist,  or  under  circumstances  making  it  a 
not  slackened  its  speed.  It  was  held,  in  an  reasonable  act  of  prudence  on  his  part, 
action  against  the  company  by  a  passenger  instructing  them  that  in  the  former  event 
in  the  car  for  iiguries  received  from  the  he  could  not  recover,  but  that  in  the  latter 
pole,  that  evidence  of  the  above  facts  would  event  he  might.  It  was  held  that  this  was 
wamnt  a  jury  in  finding  that  the  accident  not  error.  Pittsburgh,  Buffalo,  &  Western 
was  caused  by  the  defendant's  negligence.  B.  B.  Co.  v.  Rohrman,  12  Am.  &  Eng. 
TyrreU  v.  Eastern  R  B.  Co.,  Ill  Mass.  B.  B.  Cas.  (Pa.)  176.  If  a  passenger, 
546.  Where  the  train  oversets  or  the  alarmed  by  the  peril  apparently  occasioned 
wheel  or  axle  of  a  car  breaks,  such  fact  is  by  the  derailment,  but  acting  as  a  person 
prima/actcevidenceofneglect  on  thepart  of  ordinary  prudence  would  in  like  cir- 
of  the  railway  company.  Baltimore  &  cumstances  in  endeavoring  to  escape,  goes 
Ohio  B.  B.  Co.  «.  Noell,  32  Gratt  (Va.)  to  the  platform  of  the  car,  and  jumps  or 
894  ;  Baltimore  &  Ohio  R.  R.  Co.  w.  is  pushed  off  by  the  motion  of  the  car,  or 
Wightman,  29  Gratt.  (Va.)  481  ;  Peoria,  the  other  passengers,  he  may  recover. 
Pekin,  &  Jacksonville  B.  B.  Co.  v.  Bey-  Smith  ».  St  Paul,  &c.  B.  B.  Co.,  SO 
nolds,  88  111.  418  ;  Stevens  v,  European  &  Minn.  169. 

North  American  R  B.  Co.,  66  Me.  74  ;  Mn  Pittsburgh,  Ac.  B.  B.  Co.  v.  Mc- 

Flannery  v.  Waterfoid  &  Limerick  By.  Qurg,  66  Penn.  St  294,  where  an  injury 

Co.,   11  Ir.    Rep.    C.   L.    80;   Bird   v.  was  sustained  by  a  passenger  from  protrud- 

Great  Northern  By.   Co.,   4  H.   AN.,  ing  his  elbow  out  of  the  car-window,  it  was 

842 ;  George  v.   St   Louis,  Iron  Mt.  &  held  that  the  thoughtless  or  imprudent 

Southern  B.  B.  Co.,  84  Ark.  618  ;  Den-  protrusion  of  the  elbow  from  the  window 

ver,  South  Park.  &  Pacific  B.  B.  Co.  v,  of  a  car  was  negligence  in  se,  etc.,  which 

Woodward,  4  Col.  1.     In  an  action  by  a  would  exempt  the  company  from  all  lia- 

paasenger  to  recover  damages  for  personal  bility,  although  the  hurt  was  produced  by 

injuries  occasioned    by  running   off  the  the  passenger's  arm  coming  in  contact  with 

track,  evidence  that  the  train  on  which  a  car  standing  on  a  switch  on  the  defend- 
▼OL.  II.  —  25 
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tase  in  Pennsylvama,  the  arm  of  a  passenger  was  broken  while  be 
was  travelling  on  a  railroad-car.  The  accident  occurred  while  the 
car  was  passing  over  a  bridge,  which  was  so  narrow  that  the  plain- 
tiff's hand,  lying  outside  of  the  car-window,  was  caught  by  the 
bridge,  and  the  arm  was  broken.  In  this  case  the  court  held  that 
merely  suffering  the  hand  to  remain  outside  the  window  was  not 
necessarily  negligence  which  would  bar  a  recovery.^  In  a  late  case 
in  Louisiana,*  it  was  held  to  be  per  se  negligence  for  a  street-railway 

ant's  road,  — OYerruling  Laing  v.  Colder,  8  R.  R.  Co.  v.  Pondrom,  51  IlL  883;  2  Am. 
id.  479,  where  it  was  held  that  where  a  pas-  Rep.  800  ;  Barton  t;.  St.  Louis,  &c  R.  R. 
Sanger's  arm  was  broken  by  being  hit  against  Co.,  62  Mo.  258  ;  14  Am.  Bt>p.  418  ;  and 
the  side  of  a  very  narrow  bridge  a  recov-  Summers  v.  Crescent  City  R.  R.  Ca,  87 
ery  could  be  had.  And  in  Todd  v.  Old  La.  An.  139  ;  44  Am.  Rep.  419.  In  Win- 
Colony,  &c.  R.  R.  Co.,  8  Allen  (Mass.),  ters  v.  Hannibal,  &c.  R.  R.  Co.,  89  Mo. 
18,  7  id.  207,  where  an  action  was  against  486,  where  a  passenger's  elbow  protruding 
a  railroad  company  to  secure  damages  for  from  a  car-window  was  hit  by  a  iH>rtion 
a  personal  injury  to  the  elbow  of  a  passen-  of  a  wrecked  car  which  had  'not  been 
ger  extended  through  an  open  window,  it  seasonably  removed,  it  was  held  that  tiie 
was  lield  that  there  was  no  liability  upon  company  was  liable.  See  also  MiUer  v, 
the  company.  And  the  rule  laid  down  St  Louis  R.  R.  Co.,  6  Mo.  App.  471.  Bnt 
has  been  followed  in  many  subsequent  the  better  rule,  both  upon  authority  and 
cases.  Louisville,  &c.  R.  R.  Co.  v.  Sick-  upon  reason  is,  that  the  passenger  being 
ings,  5  Bush  (Ky.),  1 ;  Indianapolis,  &c.  endowed  with  intelligence  which  enables 
R.  R.  Co.  V.  Rutherford,  29  Ind.  82 ;  him  to  foresee  and  to  avoid  danger,  the 
Pittsburgh,  &c.  R.  R.  Co.  v,  McClurg,  au'  exercise  of  at  least  ordinary  prudence  is 
pra ;  Pittsburgh,  &c.  R.  R.  Co.  v.  An-  required  on  his  part  to  escape  it ;  and  if 
drews,  89  Md.  829 ;  17  Am.  Rep.  568  ;  by  his  failure  to  exercise  these  faculties 
Holbrook  v,  (Jtica,  &c.  R.  R.  Co.,  12  N.  Y.  for  his  own  preservation,  a  misfortune  be- 
236;  Dun  v.  Seaboard,  &c.  R.  R.  Co.  (Va.)  fall  him,  tiiough  the  carrier  may  have 
17  Rep.  699.  According  to  these  decisions  been  in  fault,  it  will  be  attribu^  to  his 
the  protnision  of  the  limbs  of  the  passen-  own  carelessness  and  inattention',  and  the 
gprs,  even  to  the  minutest  distance,  out  of  responsibilities  will  not  be  thrown  on  the 
the  windows  of  the  car  will  be  regarded  as  carrier. 

necessarily,  and  under  all  circumstances,  ^  Laing  v.  Colder,  8  Penn.  St.  479. 
such  contributoiy  negligence  on  the  part  But  this  doctrine  is  repudiated  in  Pitts- 
of  the  passenger  as  will  deprive  him  of  burgh,  &c.  R.  R.  Co.  v.  McClui^,  56  Penn. 
all  right  to  claim  compensation  from  the  St.  294 ;  See  also  Federal  St.,  &c.  R.  R. 
carrier  for  injuries  which  may  be  occa-  Co.  w.  Gibson,  96  Penn.  St.  88. 
sioned  thereby,  however  incautious  the  ^  Summers  v.  Crescent  City,  R.  R.  Co., 
latter  may  have  been  in  guarding  against  84  La.  An.  189  ;  44  Am.  Rep.  419  ;  Fed- 
such  accidents.  A  different  rule  has  been  eral  Street  &  Pleasant  Valley  R.  R.  Co.  v. 
laid  down  in  some  of  the  States,  and  the  Gibson,  96  Penn.  St.  88.  An  action  was 
courts  have  gone  so  far  as  to  hold  that  the  by  a  passenger  to  recover  damages  which 
carrier  is  responsible  for  injuries  so  re-  he  sustained  while  in  a  car  of  a  street  rail* 
ceived,  unless  the  windows  of  the  cars  are  way  company,  in  being  struck  by  a  pass- 
so  barricaded  with  bars  as  to  render  it  ing  load  of  hay.  The  defendant  in  error 
impossible  for  the  passenger  to  put  any  sat  near  an  open  window  with  his  arm  so 
part  of  his  person  outside  of  the  window,  exposed  that  it  was  struck  and  injured  by 
New  Jersey  R.  R.  Co.  v.  Kennard,  21  the  hay  on  a  passing  wagon.  Thus,  the  prox- 
Penti.  St.  208  ;  Spencer  v.  Milwaukee,  imate  cause  of  iigury,  at  least  in  part, 
^  &c.  R.  R.  Co.,  17  Wis.  487 ;  Chicago,  ftc.  was  caused  by  the  act  of  a  third  party  over 
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company  to  have  two  tracks  so  near  together  that  a  passenger^s  arm 
projecting  a  few  inches  from  a  car-window  may  be  hit  by  a  passing 
train;  and  that  it  is  not  necessarily  negligent  for  a  passenger  to  allow 
his  arm  to  project  from  a  car  window.  But  the  line  of  reasoning 
adopted  in  this  case  fails  to  convince  us  that  the  doctrine  held  is 
either  just  or  proper.  Any  person  possessed  of  sufficient  intelligence 
to  ride  upon  a  street-car  must  know  that  the  vehicle  in  which  he  is 
riding  cannot  turn  from  the  rails  upon  which  it  runs^  and  is  con- 
stantly passing  other  vehicles,  which  are  liable  to  pass  very  near  to  it 
so  as  to  render  it  unsafe,  except  with  the  utmost  watchfulness  upon 
his  part,  to  allow  any  portion  of  his  body  to  protrude  beyond  the  outer 
surface  of  the  car ;  and  it  makes  no  difference  in  this  respect  that 
one  source  of  danger  is  the  company's  own  cars  passing  upon  other 

which  the  railroad  company  had  no  con-  53  Penn.  St.  512.  The  car  did  not  leave 
trol.  If  the  i^jary  was  caused  by  the  its  track.  It  is  not  alleged  that  any  of 
contributory  negligence  of  the  passenger,  the  property  of  the  company  was  improp- 
er by  the  sole  negligence  of  the  driver  of  erly  constructed  or  oat  of  repair.  If  we 
the  wagon,  there  should  be  no  recovery,  correctly  understand  the  complaint,  it  is  as 
The  jury  found  that  the  passenger  was  to  the  speed  of  the  car.  We  see  nothing 
withoutfault  on  his  part.  Said  Mercer,  J.,  in  the  case  which  relieved  the  defendant 
"To  enable  him  to  recover  he  must  also  in  error  from  proving  negligence,  or  that 
prove  that  (he  company  was  guilty  of  negli-  threw  on  the  company  the  burden  of  dis- 
genee^  and  its  negligence  vku  a  cause  of  the  proving  it.  It  is  not  sufficient  that  he  be 
i^fury.  It  ia  just  here  that  the  errors  free  from  fault ;  he  must  prove  other  facts 
covered  by  the  first,  fourth,  and  fifth  as-  creating  a  presumption  at  least  of  negli- 
signments  appear.  The  learned  judge  gence  in  the  company,  producing  injury, 
substantially  charged  if  the  defendant  in  The  question  then  is,  on  this  branch  of 
error  .was  without  fault,  the  company  the  case,  whether  under  the  whole  evi- 
mnst  prove  that  it  was  guilty  of  no  neg-  dence  the  jury  is  satisfied  that  the  com- 
ligence  ;  thus  shifting  the  burden  of  pany  did  not  use  all  just  and  proper  care 
proof  resting  on  the  passenger,  and  throw-  and  diligence  to  prevent  the  injury  ?  It 
ing  it  on  the  company  to  disprove  negli-  was  urged  on  the  argument,  that  the  first 
gence.  This  was  error.  The  duty  rested  assignment  was  improperly  made,  as  the 
on  the  defendant  in  error  to  prove  negli-  point  covered  thereby  was  withdrawn.  It 
gence  of  the  company.  Without  this  he  is,  however,  duly  certified  as  part  of  the 
established  no  cause  of  action  against  it.  record,  showing  that  it  was  affirmed  and 
McCullough  t.  Clark,  iO  Penn.  St.  399  ;  bill  sealed  for  defendant  below.  This  cre- 
Allen  V,  Williard,  57  Penn.  St  874  ;  Wa-  atas  a  presumption  it  was  read  and  an- 
ters  V.  Wing,  59  id.  211.  It  is  true  in  swered  in  the  hearing  of  the  jury.  It 
many  cases  the  mere  fact  of  injury  to  a  then  had  an  effect  not  removed  by  its  sub- 
passenger  raises  the  presumption  of  want  sequent  withdrawal,  and  may  be  reviewed, 
of  care  on  the  part  of  a  railroad  company.  That  question  is  of  no  practical  inipor- 
8uch  is  the  case  when  the  injury  results  tance  now,  inasmuch  as  substantially 
from  defective  track,. cars,  machinery,  or  the  same  instructions  are  contained  in 
motive  power.  Here  there  was  no  privity  the  portions  of  the  chai^  covered  hj 
between  the  company  and  the  driver  of  the  fourth  and  fifth  assignments.  The 
the  wagon.  It  was,  then,  not  liable  for  the  second  and  third  assignments  are  not 
act  of  the  wagon  on  the  principle  of  re-  sustained." 
ipondeat  superior.    Railroad  Co.  v.Hiuds, 
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rails  laid  iii  the  street  Again,  in  the  case  of  double  tracks  in  pub- 
lic streets,  the  company  is  not  always  permitted  to  exercise  its  dis- 
cretion as  to  the  distance  apart  at  which  they  shall  be  laid,  but  these 
matters  usually  are,  and  probably  in  the  case  in  question  were,  r^u- 
lated  by  a  municipal  ordinance.  To  say  that  a  passenger  may  be 
stupidly  negligent,  and  expose  his  person  to  danger  upon  this  class 
of  vehicles,  and  the  company  made  liable  for  the  consequences  of 
his  negligence,  is  the  assertion  of  a  rule  which  has  no  foundation  in 
reason  and  but  little  in  authority ;  and  it  seems  to  us  that  the  rule 
generally  adopted,  that  such  acts  upon  the  part  of  a  passenger  either 
upon  a  street  or  steam  car  are  prima  fade  negligent,  is  the  correct 
one.* 

In  a  Pennsylvania  case  ^  in  which  this  question  was  discussed,  the 
court  lays  down  a  very  sensible  and  sound  rule :  "  A  passenger  on 
entering  a  railroad-car  is  presumed  to  know  the  use  of  a  seat  and 
the  use  of  a  window ;  that  the  former  is  to  sit  in,  and  the  latter  to 
admit  light  dnd  air.  Each  has  its  separate  use.  The  seat,  he  may 
occupy  in  any  manner  most  comfortable  to  himself;  the  window,  he 
has  a  right  to  enjoy,  but  not  to  occupy.  .  .  .  When  a  traveller  puts 
his  elbow  or  arm  out  of  a  car-window  voluntarily,  without  any  quali- 
fying circumstances  impelling  him  to  it,  it  must  be  regarded  as  neg- 
ligence in  se ;  and  when  that  is  the  state  of  the  evidence,  it  is  the 
duty  of  the  court  to  declare  the  act  negligence  in  law."  *  While  it 
is  true  that  a  passenger  is  presumed  and  bound  to  know  that  it  is 
dangerous  to  expose  any  part  of  his  person  beyond  the  outer  surface 
of  the  car,  yet  the  railway  company  are  also  bound  to  know  that  pas- 
sengers will  sometimes  incur  this  risk,  and  that  exposures  of  that 
class  will  sometimes  accidentally  occur;  and  for  this  reason  we  agree 
with  Mr.  Wharton  *  that  as  prudent  men,  in  view  of  the  conse- 

1  Pittsburgh,  &c.    R.  R.  Co.   v.  Mc-  »  Laing  v.  Colder,  8  Penn.  St  479. 

Clurg,  56  Penn.  St.   294  ;   Indianapolis,  '  Louisville,  &c  R.  R.  Co.  v.  Sickingn, 

&c.  R.  R.  Co.  V,  Rutherford,  29  Ind.  82 ;  6  Bush   (Ky.),  6  ;   Lafayetto,  &c.  R.  R. 

Todd  V.  Old  Colony,  &c  R.  R.  Co.,  anU  ;  Co.  v.  Huffman,  27  Ind.  288  ;   Holbrook 

Louisville,  &c.  R.  R.  Co.  v.  Sickings,  5  ».  Utica,  Ac.  R.  R.  Co.,  12  N.  Y.  286 ; 

Bu8h(Ky.),  1 ;  Pittsburgh,  Ac.  R.  R.  Co.  Pittsburgh,  &c.  R.  R.  Co.  «.   Mcauig; 

V.   Andrews,  89  Md.   829 ;   Holbrook  v.  56  Penn.  St.  294.     In  a  later  Pennsylva- 

Utica,  &c.  R.  R.  Co.,  12  N.  Y.  286.  But  nia  case  it  was  held  to  be  the  duty  of 

see  Dahlberg  v.  Minneapolis,  &c  R.  B.  railway  companies  to  put  wire  screens  at 

Co.,  Minn.  Sup.  Ct.  1884,  31  Abb.  L.  J.  the  windows  to  prevent  such  accidents, 

835,  where  it  was  held  that  the  question  but   this  doctrine  was  overruled  by  the 

as  to  whether  a  passenger  was  guilty  of  case  dted  from  the  56  Penn.  St.  an/e. 

negligence  in  permitting  his  hand  to  be  <  Wharton  on  Negligence,  862. 

thrust  out  of  the  window  of  a  street-car,  is  \ 
for  the  jury. 
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quences  involved^  they  are  bound  to  goard  against  such  consequences 
as  far  as  possible,  and  if  by  making  erections  so  near  their  track 
that  a  person's  arm,  head,  or  body,  dcciderUaUy  exposed  beyond  the 
surface  of  the  car,  is  injured,  it  is  liable  for  the  consequences.  But 
in  order  to  warrant  a  recovery  in  such  cases,  the  plaintiff  must  show 
that  the  injury  did  not  occur  through  his  own  negligence.  If,  how- 
ever,  there  is  a  conflict  in  the  evidence  upon  that  point,  it  is  held  in 
Maryland  that  the  question  must  be  submitted  to  the  jury.^ 

Sec.  304.  Rldiag  in  Baggage-oar,  Engine,  Freigfat-Car,  etc.  —  A 
passenger  who  voluntarily  rides  in  a  baggage-car,  or  other  known 
place  of  danger,  in  violation  of  the  known  rules  of  the  company,  and 
is  injured  in  consequence  of  such  violation,  cannot  recover  damages 
therefor,^  even  though  he  is  there  by  the  permission  of  the  con- 
ductor;^ and  in  the  absence  of  any  proof  upon  that  point,  it  has  been 
held  in  a  Texas  case  that  it  will  be  presumed  that  the  passenger 
knew  of  the  danger,  and  the  regulations  forbidding  passengers  from 
riding  in  the  baggage-car.^  In  some  of  the  States,  it  is  held  that 
the  permission  of  the  conductor  will  justify  a  passenger  in  riding  in 
the  baggage-car  ;^  but  it  seems  to  us  that  the  better  rule  is  that  where 
a  person  voluntarily  and  unnecessarUy  puts  himself  in  a  position  of 
danger,  he  cannot  excuse  the  act  because  he  was  permitted  to  do  so 
by  the  cx)mpany's  agents,  in  direct  violation  of  their  rules.  To  say 
that  a  passenger  may  be  negligent  because  he  is  permitted  to  be  so 
by  the  conductor,  is  a  dangerous  relaxation  of  a  salutary  rule  which 
requires  proper  care  from  a  passenger.®    The  idea  which  is  promul- 

^  Pittsbnigh,    &0.    R.  R.   Co.  v.  An-  see  Dunu  v.  Grand  Trank  R.  R.  Co.,  5S 

drews,  89  Md.  S29;  Chicago,  ftc.  R.  R.  Me.  1S7. 

Co.  V.  Pondrom,  51  III.  338  ;  Spencer  v.         *  Carroll  v.   N.  Y.,  &c  R.  R.  Co.,  1 

R.  R.  Co.,  17  Wis.  487.  Duer  (N.  Y.),  671 ;  Watson  v.  Northern 

«  Hickey  V.  Boston,  Ac.  B.  R.  Co.,  14  R.  R.  Co.,  arUe  ;  O'Donnell  v,  Allegheny, 

Allen  (liass.),  429  ;  Penn.  R.  R.  Co.  v,  &c.   R.  R.  Co.,  59  Penn.  St  239.     In  a 

Langdon,  92  Penn.  St  21  ;  Kentucky  &c..  Minnesota  case  itwas  held  that  even  though 

R.  R.  Co.  V.  Thomas,  79  Ky.  160  ;  Houston,  a  passenger  knew  of  the  regulations,  yet  if 

ftc  R.  R.  Co.  V.  Clemmons,  55  Tex.  88.  he  was  permiUed  to  ride  in  the  haggage-car 

But  eontroty  see  Watson  v.  Northern  By.  he  does  not  do  so  at  his  peril.    Jacobus  «. 

Co.,  24  U.  C.  Q.  B.  98  ;  Jacobus  v,  St  St  Paul,  &c.  R.  R.  Co.,  20  Minn.  125. 
Paul,  &c.  R.  R.  Co.,  20  Minn.  125.  *  In  Hickey  v.  Boston,  &c.  R.  R.  Co., 

*  Hickey  v.  Boston,  &c  R.  R.  Co.,  14  anUt  Wells,  J.,  very  pertinently   said, 

Allen  (Mass.),  429;  Penn.  R.  R.  Co.  v.  '*  It  is  not  enough  for  the  plaintiff  to  show 

Langdon,  ante ;  Houston,  &c.  R.  R.  Co.  that  Hickey  was  righlfully  upon  the  plat- 

o.  Clemmons,  ante.  form.    Because  he  might  rightfully  occupy 

^  Houston,  &c.  R.  R.  Co.  v.  Clemmons,  whatever  place  the  conductor  should  per- 

anU,    But  see  Jacobus  v.   St  Paul,   &c.  mit,  it  does  not  follow  that  he  would  do 

R.  R.  Co.,  ante;  also  remarks  of  Paxson,  so  at  the  risk,  exclusively,  of  the  corpora- 

J.,  in  Penn.  R.  R.  Co.  v.  Langdon.    But  tion." 
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gated  in  some  of  the  cases  that  a  passenger  may,  at  the  risk  of  the 
company,  by  the  permission  of  the  conductor,  voluntarily  put  him- 
self in  a  position  of  danger  in  violation  of  a  known  rule  of  the  com- 
pany seems  to  us  to  be  contrary  to  reason  and  unjust  In  the  case 
oited  from  New  York  ^  it  does  not  appear  that  any  rule  of  the  com- 
pany existed  prohibiting  the  use  of  the  baggage-car  by  passengers ; 
and  in  the  Minnesota  case^  the  evidence  was  conflicting  as  to 
whether  the  passenger  knew  of  the  rule  of  the  company.  But,  it  is 
proper  to  say  that  in  this  case,  the  court  held  that,  inasmuch  as  the 
passenger  was  in  the  baggage-car  by  the  permission  of  the  conductor 
it  made  no  difference  whether  he  knew  of  the  existence  of  the  rules 
or  not.  It  is  doubtless  true  that  a  person  may  do  acts  under  the 
advice  or  direction  of  the  conductor  of  the  train  which  involve 
more  or  less  of  personal  risk,  without  being  amenable  to  the  charge 
of  being  guilty  of  negligence  in  se;  but,  as  we  have  previously  stated,* 
it  is  always  a  question  of  fact  for  the  jury  whether  or  not  the  danger 
was  so  obvious  that  the  passenger  was  bound  to  see  it,  and  to  act 
upon  his  own  judgment  rather  than  upon  the  permissive  or  active 
assent  of  the  conductor  to  the  act.  The  contract  of  the  company 
with  the  passenger  is  impliedly  subject  to  the  condition  that  the 
company  will  transport  him  safely,  so  far  as  reasonable  care  upon 
its  part  can  secure  that  result,  provided  the  passenger  complies  with 
the  reasonable  rules  and  regulations  which  it  has  established  to  se- 
cure his  safety,  and  is  not  guilty  of  negligence  which  brings  injury 
upon  himself.  If  the  passenger  voluntarily  violates  these  rales  or 
conducts  himself  negligently,  and  in  consequence  thereof  is  injured, 
can  it  consistently  be  said  that  the  company  should  be  chaigeable 
with  the  damages  ?  In  a  Pennsylvania  case  before  cited,*  the  court 
carefully  reviews  the  cases  and  lays  down  what  we  believe  to  be  the 
true  rule.  In  that  case,  the  decedent  was  travelling  upon  the  de- 
fendant's road,  upon  a  commutation  ticket.  At  the  time  of  the  aocir 
dent,  he  was  riding  in  the  baggage-car,  in  violation  of  the  rules  of  the 
company.  The  rules  were  conspicuously  posted  in  the  baggage-car. 
The  particular  rule  in  question  was  as  follows :  "They  (the  train-men) 
must  see  that  passengers  are  properly  seated,  and  will  not  allow  ihem 
to  stand  on  the  platforms  of  the  cars,  nor  ride  in  the  baggi^  or  mail 
cars.     Conductors  and  brakemen  are  instructed  to  strictly  enforce 

1  Carroll  v.  N.  Y.,  &c.   R.  R.  Co.,  1         «  anU,  p.  1109, 
Dner  (N.  Y.),  571.  ^  Pennsjlraiiia  R.  R.  Co.  v.  Langdoiit 

*  Jacobus  9.  St.  Paul,  &c.  R.  R.  Co.,  92  Penn.  St  21 ;  87  Am.  Rep.  661. 
aitUe, 
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this  rule^  and  it  is  expected  that  passengers  will  cheerfully  comply, 
as  the  rule  is  one  intended  for  their  own  safety,  it  being  particu- 
larly dangerous  for  passengers  to  be  on  platforms  as  trains  approach 
stations.''  While  the  plaintiff's  intestate  was  sitting  in  the  bag- 
gage-car>  and  after  the  train  had  left  Shai-psburg,  it  collided  with 
the  mail-train,  injuring  him  so  severely  that  his  death  occurred 
within  a  few  hours  thereafter.  Had  he  been  in  the  smoking-car,  or  in 
any  of  the  passenger-cars,  he  would  not  have  been  injured.  After  the 
accident  he  stated  to  some  of  the  witnesses,  that  if  he  had  not  gone 
into  the  baggage-car  he  would  not  have  been  hurt.  Said  Paxson,  J., 
"  The  right  of  a  railroad  company  to  make  reasonable  rules  for  its 
own  protection,  and  for  the  safety  and  convenience  of  passengers, 
has  been  repeatedly  recognized.^  Such  companies  are  held,  and 
very  properly,  to  a  strict  measure  of  responsibility  in  cases  of  inju- 
ries to  passengers.  It  is  not  unreasonable  that  they  should  have  the 
right  to  require  passengers  to  observe  such  proper  regulations  as  are 
essential  to  their  own  safety.  With  all  the  care  such  corporations 
can  exercise  in  the  perfection  of  their  road-bed  and  machinery,  and 
in  the  selection  of  their  servants,  accidents  involving  injuries  and 
loss  of  life  will  frequently  occur.  This  must  continue  to  be  the  case 
so  long  as  iron  and  wood  are  destructible,  and  dependence  is  placed 
upon  the  fidelity,  the  vigilance,  and  the  judgment  of  servants.  A 
misplaced  switch  or  an  inaccurately  worded  telegram  may  send  a 
train  to  destruction.  In  such  and  other  like  cases,  the  company 
is  liable  to  the  party  injured.  The  practical  impossibility  of  avoid- 
ing all  accidents  by  rail  furnishes  no  good  reason  why  such  corpora- 
tions shall  not  respond  in  damages  for  the  injuries  caused  by  the 
negligence  of  their  servants,  when  and  so  often  as  the  same  occurs. 
Such  being  the  measure  of  their  responsibility,  may  they  protect 
themselves  so  far  as  to  require  passengers  to  conform  to  reasonable 
rule^  intended  to  lessen  the  chances  of  their  being  injured  ?  We 
know  of  no  well-considered  case  which  holds  that  they  may  not  do 
so,  nor  has  any  sufficient  reason  been  shown  why  they  should  not 
In  doing  so,  they  at  least  seek  to  guard  the  lives  of  their  passengers, 
"  The  baggage-car  is  a  known  place  of  danger.  In  this  respect  it 
differs  from  the  cow-catcher  and  the  platform  only  in  degree.  It  is 
placed  ahead  of  the  passenger-cars  and  next  to  or  near  the  locomo- 

1  Sullivan «.  PhUa.  R.  B.  Co.,  80  Penn.  Pitts.  &  Conn.  B.  B  Co.  v.  Mcaui^,  56 

St.  SS4  ;  Powell  v.  Penn.  R.  R.  Co.,  82  id.  294 ;  Cent.  B.  B.  Co.  v.  Green,  86  id. 

Penn.  St.  414 ;   West  Chester  &  Phila.  421  ;  0*Donnell  v.  Allegheny  Valley  B. 

B.  B.  Co.  tr.  Miles,  65  Penn.  St.  209  ;  B.  Co.,  59  id.  239. 
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tive.  In  cases  of  collision,  it  is  the  first  car  to  give  way  to  the 
shock,  and  frequently  is  the  only  one  seriously  injured.  It  is 
treated  as  dangerous  by  the  rules  of  all  well-regulated  companies, 
and  the  rule  of  the  defendant  company  emphatically  declared  it  to 
be  so.  An  infant  or  an  idiot  might  be  excused  for  riding  in  such  a 
position,  by  reason  of  his  lack  of  mental  capacity,  but  an  intelligent 
man,  accustomed  to  railroad  travel,  must  be  presumed  to  know  its 
danger.  It  is  patent  and  the  same  under  all  circumstances.  Can  a 
passenger  who  voluntarily  leaves  his  proper  place  in  the  passenger- 
car,  in  violation  of  the  rules  of  the  company,  to  ride  in  the  bag- 
gage-car, or  other  known  place  of  danger,  and  who  is  injured  in 
consequence  of  such  violation,  recover  damages  for  such  injury? 
We  are  not  speaking  of  a  possible  accident,  the  result  of  a  brief  visit 
to  the  baggage-car  to  give  some  needed  direction  about  a  passenger's 
luggage,  to  have  it  re-checked,  or  for  any  other  legitimate  purpose,  but 
of  a  person  who  rides  in  a  baggage-car  in  violation  of  a  known  rule  of 
the  company,  and  who  is  injured  in  consequence  of  such  violation.^ 

'  In  Houston,  &c.  R.  R.  Co.  v.  Clem-  no  fanlt  on  the  part  of  the  intestate  which 
mons,  ante,  the  passenger  went  into  the  did  not  contribute  to  the  wrecking  of  the 
haggage-car  to  get  some  water,  there  being  train  would  authorize  a  verdict  for  the 
none  in  the  passenger-cars.  He  remained  defendant,  on  the  ground  of  contributory 
there  about  five  minutes  and  the  accident  negligence,  and  refused  to  instruct,  as 
occurred,  and  if  he  had  been  in  the  smok-  asked  by  the  defendant,  that  it  was  the 
ing  or  passenger  cars  he  would  not  have  duty  of  the  intestate  to  occupy  a  seat  in 
been  injured.  It  was  held  that  he  could  one  of  the  passenger-coaches,  and  that 
not  recover.  In  Kentucky  Central  R.  R.  if  he  went  voluntarily  into  the  express- 
Co.  V.  Thomas,  79  Ey.  160,  42  Am.  Rep.  car,  and  it  was  more  dangerous  to  ride  in 
208,  the  decedent  was  injured  whUe  rid-  that  car  than  in  a  passenger-car,  and  if 
ing  in  the  express-car.  There  was  a  rule  his  life  was  lost  in  consequence  of  his 
of  the  company  that  conductors  and  bag-  being  in  the  express  car,  they  should  find 
gage-masters  must  not  allow  any  person  for  the  defendant.  That  the  intestate 
to  ride  in  baggage,  mail,  or  express  cars,  was  a  passenger,  and  entitled  to  the  privi- 
whose  duty  did  not  require  their  presence  leges  and  subject  to  the  duties  incident  to 
there.  The  court  held  that  there  could  that  relation,  is  not  disputed.  When  the 
be  no  recovery, — Cofer,  C.  J.,  saying:  defence  is  contributory  negligence,  the 
"  The  decedent  went  into  the  express-car  proper  question  for  the  jury  is,  whether 
and  was  riding  there  when  the  accident  the  damage  was  occasion^  entirely  by  the 
occurred.  None  of  the  passenger-cars  negligence  or  improper  conduct  of  the  de- 
were  thrown  from  the  track,  and  no  one  fendant,  or  whether  the  plaintiff  himself 
in  any  of  them  was  iigured.  There  was  so  far  contributed  to  the  misfortune  by  his 
plenty  of  room  in  the  passenger-cars.  It  own  negligence  or  want  of  ordinary  or 
did  not  appear  that  the  conductor  knew  common  care  and  caution,  that  but  for. 
the  decedent  was  riding  in  the  express-  such  negligence  or  want  of  ordinary  care 
car.  The  most  important  questions  in  and  caution  on  his  jiart  the  misfortune 
the  case  grow  out  of  the  action  of  the  would  not  have  occurred.  In  the  first 
court  in  giving  and  refusing  instructions,  case  the  plaintiff  would  be  entitled  to  re- 
in the  first  instruction  given  for  the  plain-  cover  ;  in  the  latter  he  would  not.  Rail- 
tiff  the  court  told  the  jury,  in  effect,  that  road   Co.  v.  Hoehl,  12  Bush  (Ky.),  41. 
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**  In  considering  this  question,  regard  must  be  had  to  the  character 
of  the  rule  violated.    The  rules  adopted  by  railroad  companies  are  a 

And  this  rale  applies  as  weU  when  the  in  that  car  when  the  accident  occurred 
negligence  of  the  plaintiff  exposes  him  to  woaid  not  defeat  his  right  to  recover,  nn- 
the  injury  as  when  it  co-operates  in  caus-  less  perhaps  the  ii^jury  should  result  from 
ing  the  misfortune  from  which  the  ii^ury  some  agency  in  that  car  which  would  not 
results.  Doggett  v.  R.  R.  Co.,  84  Iowa,  have  existed  in  a  passenger-car.  But 
284  ;  Colgrove  v.  R.  R.  Co.,  20  N.  Y.  there  is  another  class  of  disasters  in  which 
492  ;  R.  R.  Co.  v.  Dills,  4  Bush  (Ky.),  the  danger  may  be  greater  in  the  express- 
690  ;  R.  R.  Co.  v,  Sickings,  5  id.  1  ;  Mc-  car  than  in  the  passenger-car.  Express- 
Aunich  v,  R.  R.  Co.,  20  Iowa,  845.  When  cars  are  usually  in  advance  of  passenger- 
a  passenger  enters  a  railway  train  he  cars,  and  in  case  of  collision  with  stock  or 
should  take  a  seat  in  a  passenger-coach  if  other  objects  on  the  track,  or  with  trains 
there  is  room,  and  if  he  voluntarily  goes  running  in  an  opposite  direction,  the 
to  a  position  of  greater  danger,  and  is  in-  danger  may  be  greater  in  the  express-car. 
jured,  the  question  whether  he  is  guilty  of  The  question  of  contributory  negligence 
contributory  negligence  which  will  defeat  may  be  further  affected  by  other  facts, 
his  action,  will  depend  upon  the  nature  of  The  condactor  is,  as  to  the  train  under 
the  misfortune  which  resulted  in  his  in-  his  charge,  the  general  agent  of  the  com- 
jury.  R.  R.  Co.  v.  Montgomery,  7  Ind.  pany  ;  and  if  a  passenger  be  invited  by 
474.  Contributory  negligence  is  a  de-  him  to  occupy  a  position  more  dangerous 
fence  which  confesses  and  avoids  the  plain-  than  a  seat  in  a  passenger-car,  and  the 
tiff's  case,  and  must  be  made  out  by  passenger  is  ipjured  while  in  that  position,  ■ 
showing  affirmatively,  not  only  that  the  the  company  could  not  defeat  an  action 
plaintiff  was  guilty  of  negligence,  but  that  for  the  injury  by  a  plea  of  contributory 
such  negligence  co-operated  with  the  neg-  negligence.  In  such  a  case  the  act  of  the 
ligence  of  the  defendant  to  produce  the  conductor  would  be  the  act  of  the  com- 
injury.  If  a  whole  train  be  precipitated  pany.  Burns  v.  R.  R.  Co.,  50  Mo.  189  ; 
down  an  embankment,  or  through  a  Clark  v.  R.  R.  Ca,  86  N.  Y.  135.  //  a 
bridge  into  deep  water,  and  a  passenger  conductor  requires  a  pctssenger  to  occupy  a 
seated  in  the  express-car  is  drowned,  his  dangerous  position,  the  company  would  he 
representative  will  have  the  same  right  to  liaJble  in  the  same  manner  as  if  it  had  itself 
recover  as  the  representative  of  a  passen-  given  the  order.  Ordinarily,  it  is  the  duty 
ger  who  was  seated  in  a  passenger-coach,  of  a  conductor  to  warn  a  passenger  known 
There  could  be  no  pretence  for  saying  that  to  be  occupying  a  dangerous  position  on 
because  the  passenger  in  the  express-car  the  train,  and  to  request  him  to  take  a 
was  more  exposed  to  danger  in  case  of  a  seat  in  the  passenger-car,  and  his  failure 
collision  with  a  train  running  in  the  op-  to  do  so  may  sometimes  be  equivalent  to 
posite  direction  than  he  would  have  been  if  the  consent  of  the  company  that  the  pas- 
he  had  been  in  a  passenger-coach,  he  ought  senger  may  occupy  that  position.  Bums 
not  to  recover,  when  it  is  clear  that  as  re-  v.  R  R.  Co.,  50  Mo.  189  ;  Clark  r.  Rail- 
spects  the  misfortune  which  actually  oc-  road  Co.,  86  N.  Y.  185.  But  he  is  not 
curred,  his  danger  wss  not  at  all  increased  bound  at  the  peril  of  the  company,  to 
by  the  fact  that  he  was  in  the  express-  know  that  a  passenger  is  in  an  exposed 
car.  So  also  of  a  large  class  of  railroad  position,  and  unless  he  does  know  it,  the 
disasters  which  result  from  the  giving  way  passenger  has  no  right  to  complain  that 
of  the  track,  or  the  breaking  of  some  por-  he  was  not  warned.  It  is  the  duty  of  pas- 
tion  of  a  car.  These  are  as  liable  to  occur  sengers  to  occupy  the  cars  provided  for  tJiem, 
at  one  portion  of  a  train  as  at  another,  and  the  condttctor  ?ias  a  right  to  presuTne 
and  consequently  a  passenger  is  in  no  that  (hey  are  doing  so  until  he  knows  the 
more  danger  of  injury  from  such  accidents  contrary;  and  if  a  passenger  goes  into 
in  the  express-car  than  in  a  passenger-car.  the  baggage,  mail,  or  express  car  without  the 
O'Donnell  v.  Allegheny  R.  R.  Co.,  59  knowledge  or  consent  of  the  conductor,  he 
Penn.  St.  250.    And  the  fact  that  he  was  wUl  not  be  permitted  to  urge  as  an  excuse 
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part  of  their  police  arrangements.  Some  of  them  are  for  the  con- 
venience of  the  company  in  the  management  of  its  business.  Others 
are  for  the  comfort  of  passengers^  and  yet  others  have  regard  exclu- 
sively to  the  safety  of  passengers.  The  distinction  between  them, 
and  the  difference  in  the  consequences  of  their  violation,  is  manifest. 
As  an  illustration :  it  would  be  unreasonable  to  hold  that  the  vio- 
lation of  the  rule  against  smoking  could  be  set  up  as  a  defence  to 
an  action  for  personal  injuries  resulting  from  the  negligence  of  the 
company.  On  the  other  hand,  should  a  passenger  insist  upon  riding 
upon  the  cow-catcher,  in  the  face  of  a  rule  prohibiting  it,  and  as  a 
consequence  should  be  injured,  I  apprehend  it  would  be  a  good  de- 
fence to  an  action  against  the  company,  even  though  the  negligence 
of  the  latter's  servants  was  the  cause  of  the  collision  or  other  acci- 
dent by  which  the  injury  was  occasioned.  And  if  the  passenger 
thus  recklessly  exposing  his  life  to  possible  accidents  were  a  sane 
man,  more  especially  if  he  were  a  railroad  man,  it  is  difficult  to  see 
how  the  knowledge  or  even  the  assent  of  the  conductor  to  his  occu- 
pying such  a  position  could  affect  the  casa  There  can  be  no  li- 
cense to  commit  suicide.  It  is  true  the  conductor  has  the  control  of 
the  train  and  may  assign  passengers  their  seats.  But  he  may  not 
assign  a  passenger  to  a  seat  on  the  cow-catcher,  a  position  on  the 
platform,  or  in  the  baggage-car.  This  is  known  to  every  intelligent 
man  and  appears  upon  the  face  of  the  rule  itself.  He  is  expressly 
required  to  enforce  it,  and  to  prohibit  any  of  the  acts  referred  to, 
unless  it  be  riding  upon  the  cow-catcher,  which  is  so  manifestly 
dangerous  and  improper,  that  it  has  not  been  deemed  necessary  to 

for  remaining  there  (hat  the  eondudor  the  danger  of  injury  from  that  particnlar 
shoiUd  have  discovered  him  cend  ordered  him  accident  was  materially  increased  by  the 
hack  to  his  seat,  but  failed  to  do  so.  No  fact  that  the  passenger  was  in  that  parti- 
one  can  be  permitted  to  justify  or  excuse  cular  place  instead  of  the  place  he  shoukl 
his  own  improper  conduct  by  alleging  have  occupied,  he  ought  not  to  reeoyer, 
that  it  was  the  duty  of  another  to  pre-  unless  he  was  there  with  the  consent  of 
vent  such  conduct  on  his  part.  It  seems  the  conductor.  But  if  the  nature  of  the 
to  us  therefore  that  when  contributory  accident  be  such  that  the  danger  of  injury 
negligence  is  interposed  as  a  defence  to  an  was  not  enhanced  in  consequence  of  the 
action  against  a  railroad  company  for  neg-  position  occupied  by  the  passenger,  or  if 
ligently  injuring  a  passenger,  and  the  sap-  the  accident  was  of  such  a  nature  as  was 
posed  negligence  consists  in  the  fact  that  as  likely  to  occur  in  one  portion  of  the 
the  passenger  voluntarily  occupied  a  posi-  train  as  another,  or  if  he  oocnpied  the 
tion  in  the  train  which  was  more  danger-  place  with  the  knowledge  or  consent  of 
ons  than  the  position  he  should  have  the  conductor,  his  right  of  recovery  wiU 
occupied,  the  nature  of  the  accident  cans-  not  be  affected  by  the  fS&ct  that  he  was  at « 
ing  the  injury  is  to  be  considered  ;  and  if  an  improper  place." 
>n  such  consideration  it  appears  that 
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prohibit  it  We  are  nnable  to  see  how  a  conductor,  ia  violation  of  a 
known  rule  of  the  company,  can  license  a  man  to  occupy  a  place  of 
danger  so  as  to  make  the  company  responsible.  It  is  otherwise  as 
to  rules  which  are  intended  merely  for  the  convenience  of  the  com- 
pany or  its  passengers.  It  was  said  by  Woodward,  J.,^  that  '  on 
the  part  of  the  passenger,  his  assent  is  implied  to  aU  the  company's 
reasonable  rules  and  regulations  for  entering,  occupying,  and  leaving 
their  cars;  and  if  injury  befall  him  by  reason  of  his  disregard  of 
regulations  which  are  necessary  to  the  conduct  of  the  business  of 
the  company,  the  company  are  not  liable  in  damages,  even  though 
the  negligence  of  their  servants  concurred  with  his  own  negligence 
in  causing  the  mischief  This  principle  is  even  broader  than  the 
one  we  are  now  contending  for.  We  only  assert  here,  that  if  a  pas- 
senger wilfully  violates  a  knovmh  rule  intended  for  his  safety,  and  ia 
injured  in  consequence  of  such  violation,  he  is  not  entitled  to  recover 
damages  for  such  injury.  We  are  not  aware  that  the  foregoing  views 
conflict  with  any  of  our  own  cases.  They  may  not  harmonize  with 
some  of  the  dicta  which  lie  scattered  through  them,  but  a  careful  ex- 
amination of  the  points  decided  shows  no  serious  embarrassment" 

If  the  rules  of  the  company  in  this  respect  are  habitually  violated 
by  a  passenger,  or  if  a  passenger  is  required  by  the  conductor  to  ride 
in  the  baggage-car,  a  different  question  is  presented.  Thus,  in  a 
Pennsylvania  case,*  Agnew,  J.,  said :  "  Summing  np  the  doctrine  of 
the  court  as  found  in  the  chained  answers  to  the  point,  it  was  this : 
that  'the  baggage-car  is  an  improper  place  for  a  passenger,  and 
whether  the  rule  of  the  company  forbidding  him  to  be  there  is  made 
known  to  him  or  not,  his  own  intelligence  should  teach  him  that  it 
is  not  his  proper  place ;  that  if  he  leave  his  seat  in  the  passenger- car 
to  go  into  the  baggage-car,  he  is  guilty  of  negligence ;  that  nothing 
less  than  a  direction  or  an  invitation  from  the  conductor  to  go  there 
will  excuse  his  negligence,  and  such  direction  or  invitation  should 
not  be  inferred  from  the  mere  fact  that  he  had  been  accustomed  to 
ride  frequently  in  the  baggage-car,  with  the  knowledge  of  the  con- 
ductor and  without  objection.  The  judge  therefore  instructed  the 
jury  that  if  the  plaintiff  left  the  passenger-car  without  the  direction 
or  invitation  of  the  conductor,  he  did  what  no  passenger  has  a  right 
to  do,  even  though  he  had  been  accustomed  to  ride  there  with  the 
knowledge  of  the  conductor  and  without  objection.'    It  will  be 

1  In   Sallivan   v.   Phils.   R.  R.  Co.,         ^  O'DonneU  v.  AUegbeny  B.  R.  Co, 
anU.  59  Penn.  St.  239. 
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noticed  that  this  court  did  not  deny  the  correctness  of  this  ruling  as 
an  abstract  proposition.  It  was  merely  held  that  it  was  not  correct 
as  applied  to  the  facts  of  that  case.  It  was  said  by  the  court :  '  In 
view  of  the  evidence  this  instruction  was  erroneous.'  What  was 
the  evidence  ?  Again  I  quote  from  the  opinion :  '  The  plaintiff  had 
been  riding  in  the  baggage-car  for  about  two  months.  Murphy,  the 
conductor^  himself  admitted,  that  Listen's  men  rode  frequently  in 
the  baggage-car  without  his  objecting ;  that  he  never  ordered  them 
out;  when  they  got  on  that  car,  they  generally  remained  there 
without  objection ;  that  he  had  no  recollection  of  requesting  them 
to  go  into  the  passenger-car,  and  that  he  had  not  at  any  time  re- 
quested the  plaintiff  to  leave  the  baggage-car.  The  reason  for  this 
is  obvious.  These  hands,  though  passengers  on  the  train  from  the 
terms  of  their  employment,  still  retained  the  outward  appearance  of 
employes.  They  were  in  their  working-clothes,  which,  owing  to 
their  employment,  were  doubtless  often  soiled  and  filled  with  per- 
spiration. They  were  probably  at  times  not  considered  travelling 
companions  for  those  who  sat  in  the  passenger-cars,  and  at  times  the 
cars  were  probably  filled.  It  was  not  at  all  unnatural  that  they 
themselves  should  wish,  and  that  the  conductor  should  desire  them, 
to  travel  on  the  baggage-car,  out  of  the  immediate  presence  of  the 
passengers.  Under  these  circumstances  it  cannot  be  justly  said  of 
them,  as  of  ordinary  passengers,  that  "  any  one  who  is  possessed  of 
sufficient  intelligence  to  travel  should  be  held  to  know  that  the  bag- 
gage-car is  not  an  appropriate  place  for  passengers,"  nor  to  say,  al- 
though the  consent  of  the  conductor  to  riding  there  may  be  inferred 
from  these  facts,  yet  it  does  not  follow  that  the  company  is  liable, 
unless  it  is  shown  that  they  were  there  at  the  invitation  or  by  the  di- 
rection of  the  conductor ; '  and  in  concluding  his  opinion  the  learned 
judge  said :  '  From  the  evidence  in  this  case  the  jury  might  reason- 
ably conclude  that  O'Donnell  was  in  the  baggage-car  with  the  per- 
mission of  the  conductor,  and  for  the  benefit  of  the  company,  and 
was  rightfully  there  at  the  time  of  the  accident'  It  will  be  ob- 
serv'ed  that  the  case  was  put  mainly  upon  the  ground  that  the  plain- 
tiff and  his  co-employ&  had  been  riding  in  the  baggage-car  daily  for 
two  months,  under  circumstances  which  would  justify  the  jury  in 
finding  that  it  was  an  arrangement  for  the  benefit  of  the  company. 
Said  Paxson,  J. :  ^  *  It  may  he  conceded  that  if  a  haggage-car  is  tised 
as  a  passenger-car  for  months,  the  fvU  measure  of  re^Hmsiinlity  vxmUL 

1  In  Penn.  B.  B.  Co.  v.  Langdon,  ante. 
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attach,*  There  is  nothing  of  the  kind  here.  The  deceased  was  rid- 
ing in  the  baggage-ear  for  his  own  convenience,  and  to  have  a  chat 
with  the  baggage-master,  with  whom  he  appears  to  have  been  inti- 
mate. The  assent  or  even  the  knowledge  of  the  conductor  was  not 
shown.  The  jury  were  allowed  to  guess  at  it  by  reason  of  the  sub- 
mission of  this  question  of  fact  upon  clearly  insufficient  evidence. 
In  an  early  case  ^  there  was  a  violation  of  the  rules  of  the  company, 
but  it  was  a  rule  that  had  no  relation  to  the  plaintiff's  safety  as  a 
passenger.  He  induced  some  of  the  company's  employes,  in  the 
absence  of  the  superintendent,  to  attach  his  freight-car  to  a  passen- 
ger train,  agreeing  to  run  all  risks,  and  to  attend  to  the  brakes  on 
his  own  car.  The  engine  ran  over  a  cow,  by  means  of  which  the 
plaintiff  was  injured.  It  is  manifest  the  facts  of  this  case  have  no 
analogy  to  that  of  a  passenger  who  leaves  his  seat  in  the  cars,  and 
rides  in  a  known  place  of  danger,  in  violation  of  the  company's 
rules.  The  court  evidently  had  this  view,  for  it  was  said  by  Mr. 
Justice  Thompson,  in  delivering  the  opinion :  '  If  a  passenger  puts 
himself  out  of  place,  and  in  a  place  of  danger,  and  is  injured  as  the 
result,  this  is  damnum  absque  injuria,  and  he  cannot  recover.'  A 
recent  case'  also  rests  upon  an  entirely  different  state  of  facts. 
There,  the  deceased  was  riding  in  the  caboose-car  at  the  rear  end  of 
the  train,  in  violation  of  the  rules  of  the  company.  But  it  nowhere 
appeared  that  the  rule  violated  was  intended  for  the  safety  of  pas- 
sengers, nor  was  it  even  alleged  that  the  caboose-car  was  a  place  of 
danger.  On  the  contrary,  it  was  said  by  Mr.  Justice  Gokdon  :  '  No 
presumption  of  negligence  can  arise,  either  in  fact  or  in  law,  from 
the  fact  of  Creed's  occupancy  of  the  caboose ;  for  there  is  w>  evidence 
that  it  was  in  any  degree  more  unsafe  than  any  other  car  on  the  train. 
It  was,  indeed,  under  all  ordinary  circumstances  the  one  that  was 
the  most  safe ;  from  collisions  in  front  of  the  train  it  was  protected 
by  the  cars  which  preceded  it,  and  from  dangers  behind,  being  itself 
a  lookout,  it  was  guarded  by  the  constant  vigilance  of  the  employes.' 
The  distinction  between  this  case  and  the  one  in  hand  is  so  palpable 
that  further  reference  to  it  is  unnecessary.  Our  own  cases  give  us 
no  trouble.  Nor  is  there  serious  difficulty  in  the  authorities  outside 
of  this  State  that  have  been  called  to  our  attention.  In  a  Maine 
case,^  the  plaintiff  got  on  board  a  freight  train  in  violation  of  the  rules 

1  Lackawanna  &  Bloomsburgh  R.  R.         *  Dunn  «.  Grand  Trank  By.  Co.,  58 
Co.  V.  Chenewith,  52  Penn.  St.  882.  Me.  187 ;  i  Am.  Rep.  267.' 

^  Creed  «.  Penn.  R.  R.  Co.,  86  Penn. 
St  189  ;  27  Am.  Rep.  698. 
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of  the  company.  The  conductor  did  not  put  him  off,  nor  request  him 
to  leave,  but  accepted  his  fare  as  a  first-class  passenger.  It  was  held 
that  he  was  entitled  to  recover  for  injuries  caused  by  the  negligence 
of  the  company's  servants.  Here,  the  conductor  accepted  his  fare  as 
a  first-class  passenger,  and  permitted  him  to  take  his  seat  in  the 
saloon-car  of  the  freight  train.  There  was  no  point  that  it  was  a  place 
of  danger,  nor  that  the  rule  was  intended  for  the  safety  of  passen- 
gers. On  the  contrary,  it  was  manifestly  a  mere  police  regulation  in 
the  interests  of  the  company.  It  was  said  by  Appleton,  C.  J.,  in 
delivering  the  opinion  of  the  court:  'If  any  extraordinary  danger 
arises  from  the  violation  of  the  known  rules  of  the  company,  as  by 
standing  on  the  cars  when  in  motion,  the  passenger  violating  the 
rules  assumes  the  special  risks  resulting  from  such  violation.  But 
if  the  act  of  the  passenger  in  no  way  conduces  to  the  injury  re- 
ceived, the  "carrier  must  be  held  responsible  for  the  necessary  conse- 
quences of  his  negligence  or  want  of  care.'  In  another  Maine  case,^ 
which  was  a  case  of  injury  to  a  passenger  by  stage,  the  passenger 
took  a  seat  on  the  outside  of  the  coach,  there  being  a  vacant  seat 
inside,  after  being  told  that  if  he  did  so  it  would  be  at  his  own  risk. 
The  defendant  asked  an  instruction  that  if  plaintiff  had  been  directed 
to  take  an  inside  seat  he  could  not  recover.  Appleton,  J.,  said : 
'  If  the  plaintiff  was  injured  through  his  or  their  neglect,  he  being 
in  the  exercise  of  ordinary  and  common  care,  in  the  way  of  contribu- 
ting to  the  injury  by  his  position,  he  might  well  maintain  this  suit 
The  fact  that  the  plaintiff  took  his  position  outside  was  a  circum- 
stance proper  for  the  consideration  of  the  jury,  in  determining 
whether  his  negligence  contributed  in  any  way  to  the  production  of 
the  injury.  But  the  requested  instructions  took  from  the  jury  all 
inquiries  as  to  the  attendant  negligence,  and  they  were  rightfully 
withheld.'  Here,  the  plaintiff  took  a  seat  intended  for  passengers,  and 
usually  so  occupied.  If  it  was  a  place  of  danger,  such  fact  did  not  ap- 
pear, and  it  may  be  safely  said,  as  a  general  rule,  the  result  of  every 
intelligent  man's  experience,. that  an  outside  seat  on  a  stage-coach  can- 
not be  pronounced  extra-hazardous  as  a  matter  of  law.  It  was  prop- 
erly left  to  the  jury.  ...  I  am  not  aware  that  it  has  been  decided  in 
any  well-considered  case  that  a  passenger  may,  as  a  matter  of  rights 
ride  in  the  baggage-car  at  the  risk  of  the  company.  In  a  few  cases 
it  has  been  held  that  the  assent  of  the  conductor  is  sufficient  to 
charge  the  latter  with  the  consequences  of  such  act,  that  it  amounts 

1  Keith  V.  Pinkham,  18  Me.  601. 
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to  a  waiver  of  the  rule  forbidding  passengers  to  ride  in  the  baggage- 
car.  But  how  can  a  conductor  waive  a  rule  which,  by  its  veiy  terms, 
he  is  commanded  to  enforce  ?  He  may  neglect  to  enforce  it,  and 
when  the  rule  is  a  mere  police  arrangement  of  the  company,  such 
neglect  may  perhaps  amount  to  a  waiver  as  between  the  passenger 
and  the  company.  But  when  the  rule  is  for  the  protection  of  hu- 
man life  the  case  is  very  different  We  are  not  disposed  to  encour- 
age conductors  or  other  railroad  officials  in  violating  reasonable  rules 
which  are  essential  to  the  protection  of  the  travelling  public.  If  it 
is  once  understood  that  a  man  who  rides  in  a  baggage-car  in  violar 
tion  of  the  rules  does  so  at  his  own  risk,  we  shall  have  fewer  acci- 
dents of  this  description. 

"  On  the  other  side  we  have  a  New  York  case  ^  in  which  it  was 
held  that  where  one  rode  upon  the  engine  in  violation  of  the  known 
rules  of  the  company,  and  was  there  injured,  he  could  not  recover, 
notwithstanding  he  was  there  with  the  assent  of  the  engineer ;  and 
our  own  case,^  in  which  it  was  held  that  where  a  traveller  *  puts  his 
elbow  or  his  arm  out  of  a  car-window,  voluntarily,  without  any 
qualifying  circumstances  impelling  him  to  do  it,  it  is  negligence 
in  Be;  and  where  that  is  the  state  of  the  evidence  it  is  the  duty 
of  the  court  to  declare  the  act  negligence  in  law/  The  plaintiffs 
must  be  held  to  a  knowledge  by  the  deceased,  of  the  rule  in  ques- 
tion. Aside  from  the  fact  that  it  was  conspicuously  posted  in  the 
baggage-car,  it  is  not  disputed  that  the  deceased  was  an  employ^ 
of  the  defendant  company ;  that  he  was  temporarily  out  of  work, 
—  as  was  alleged,  by  reason  of  the  burning  of  the  depot,  — is  not 
material.  While  all  his  rights  as  a  passenger  are  conceded,  his  posi- 
tion was  such  that  he  must  have  been  familiar  with  a  rule  that  is 
generally  known  to  every  intelligent  man  who  travels  by  rail.  We 
need  not  pursue  the  subject  further.  We  regard  the  weight  of 
authority  as  with  the  principle  indicated,  and  it  is  sustained  by  the 
sounder  reason." 

There  is  a  class  of  cases  in  which  it  is  held  that,  even  though  the 
rules  of  the  company  forbid  the  act,  and  the  rules  are  established 
for  the  safety  of  passengers,  yet  the  consent  of  the  employes  to 
their  violation  is  binding  upon  the  company.    In  Canada^  it  is  held 

1  Kobertson  v.  Erie  R.  R.  Co.,  22  Barb.         *  Watson  v.  Northern  Ry.  Co.,  24  U. 

(K.  Y.)  91.  C.  Q.  B.  98;  and  in  Minnenota,  Jacobus 

*  PittsbQTKh  k  Connellsville  B.  R.  Ca  «.   St.   Paul,  &c.  R.  R.  Co.,   20  Minn. 

V.  McClurg,  56  Penn.  St  294.  126. 
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that  a  passenger  who  is  riding  in  a  baggage-car  against  the  rules  of 
the  company  is  not  precluded  from  recovering  for  injuries  received 
by  him  by  a  collision  of  trains,  through  the  gross  negligence  of  the 
company.  In  Tennessee,^  a  person  who  had  charge  of  the  trains, 
trainmen,  etc.,  invited  some  persons  who  had  arrived  at  the  station 
too  late  to  take  an  outgoing  train,  to  get  on  an  engine  which  was 
at  the  station,  with  a  view  to  overtaking  the  train.  The  engine 
overtook  the  train,  but  as  a  collision  with  the  rear  car  was  immi- 
nent, the  plaintiff  jumped  from  the  engine,  and  it  was  held  that  the 
company  was  liable  for  the  injury.  In  a  case  before  the  Circuit 
Court  of  the  United  States,*  a  drover,  while  riding  on  an  engine  with 
the  consent  of  the  engineer,  to  look  after  his  cattle  as  was  customary, 
was  injured.  It  was  contrary  to  the  rules  of  the  company  for  any- 
body to  ride  on  the  engine.  The  question  was  left  to  the  jury  to 
say  whether  the  company  had  by  its  conduct  held  out  its  employes 
to  the  plaintifi*  as  authorized  under  the  circumstances  to  consent  to 
his  being  carried  on  the  train  with  his  cattle.^  An  engine  is  well 
understood  by  every  one  who  travels  by  rail  not  to  be  intended  for 
passengers,  and  no  one  has  any  right  to  suppose  that  the  engineer 
has  any  authority  to  pernlit  passengers  to  ride  upon  it  instead  of  in 
the  cars.*  Mr.  Thompson  in  his  work  upon  "  Carriers  of  Passen- 
gers," *  states  the  rule  accurately  thus :  "  There  are  certain  portions  of 
every  carrier's  vehicles  which  are  so  obviously  dangerous  for  a  pas- 
senger to  occupy,  that  the  presence  of  a  passenger  there  will  consti- 
tute negligence  as  a  matter  of  law,  and  preclude  him  from  claiming 
damages  while  in  that  position.  For  instance,  the  engine  would 
seem  to  be  a  place  designed  exclusively  for  the  employes  of  a  rail- 
road company,  even  in  the  absence  of  regvicUians  forbidding  the  prea^ 
enee  of  passengers  thereon,*'  ®  In  one  case,^  a  laborer  of  the  company 
on  a  construction  train  being  told  by  the  person  in  chaise  of  the 
train  that  they  were  behind  time  and  must  hurry,  and  to  jump  on 
anywhere,  climbed  upon  the  pilot  of  the  engine,  and  riding  there  was 
injured  by  a  collision  of  the  engine  with  a  car.  It  was  held  that  he 
could  not  recover.  *  Said  Swaynb,  J. :  "As  well  might  he  have 

1  Kashville,  Ac.  R.  R.  Go.  v,  Erwin,  8         *  Thompson's  Carrien  of  Passengers, 

Am.  &  Eng.  R.  R.  Cas.  405.  266. 

a  Waterbury  v     N.    Y.  Central,  &c.         •  Dogett  v.  Illinois,  Ac.  R.   R.  Co., 

R.  B.  Co.,  17  Fed.  Rep.  671.  84  Iowa,  284  ;  Railroad  Co.  v.  Jones,  95 

*  See  also  Wabash,  ftc   R.  R.  Co.  p.  U.  S.  489. 

Shacklet,  105  111.  864,  to  the  same  effect.  ^  Railroad  Co.  v.  Jones,  anU^ 

*  Robertson  v.  New  York,  &c.  R.  R. 
Co.,  22  Barb.  (N.  Y.)  91. 
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obeyed  a  suggestion  to  ride  on  a  cow-catcher,  or  put  himself  on  the 
track  before  the  advancing  wheels  of  a  locomotive."  Where,  how- 
ever, a  railway  company  should  undertake  to  carry  a  person  as  a 
passenger  upon  a  locomotive,  it  would  be  liable  to  him  as  a  common 
carrier  of  passengers. 

But  there  is  a  large  class  of  cases  in  which  it  is  held,  or  inti- 
mated, that  a  person  who  places  himself  in  a  dangerous  position  by 
the  direction  of  the  conductor  of  a  train,  where  the  danger  is  not  so 
obvious  as  to  call  upon  him  to  oppose  his  own  judgment  to  that 
of  the  conductor,  may  recover  if  injured  while  in  such  position. 
Thus,  where  a  drover  was  directed  by  the  conductor  to  get  out  of 
the  caboose  in  which  he  was  riding  and  get  on  top  of  the  train,  as 
the  caboose  was  to  be  left,  and  was  told  that  another  would  be 
attached  further  up  the  road,  and  the  drover,  the  car  being  at  rest, 
did  as  directed,  and  while  upon  top  of  the  train,  by  the  backing 
and  jerking  movements  of  the  train  was  thrown  off  and  injured,  it 
was  held  that  he  might  recover.^  The  court  said :  "  We  have  said 
that  riding  on  top  of  a  freight-car  at  night  involved  peril.  When 
commanded  to  go  there  the  plaintiff  had  no  choice  but  to  obey, 
or  leave  his  cattle  to  go  forward  without  any  one  to  accompany  or 
take  cai-e  of  thenL  The  command  was  wrong;  to  give  him  no  warn- 
ing was  an  aggravation  of  the  wrong.  He,  however,  rode  safely  to 
the  switch,  standing  in  one  place.  He  had  a  right  to  assume  that 
the  posture  and  place  would  continue  to  be  safe.  He  had  no  fore- 
knowledge of  the  coming  shock.  The  company  knew  it,  but  gave 
him  no  word  of  caution  or  notice.  He  was  unaware  of  danger  until 
the  catastrophe  was  upon  him.  The  behavior  of  the  conductor  was 
inexcusable.  If  there  was  fault  on  the  part  of  the  plaintiff,  in  what 
did  it  consist  ?  We  find  nothing  in  the  record  which  furnishes  any 
warrant  for  such  an  imputation."  In  all  such  cases,  however,  it 
seems  to  be  the  rule  that,  if  the  danger  is  obvious,  and  such  as  a 
reasonable  man  would  not  have  incurred,  the  passenger  must  not 
assume  the  risk.' 

A  person  who  rides  upon  a  freight  train,  or  a  gravel  train  even, 
and  pays  his  fare  to  the  person  in  charge  of  the  train,  although  the 
orders  of  the  company  to  the  persons  in  charge  of  the  train  are  to 
take  no  passengiers,  is  nevertheless  entitled  to  recover  for  an  injury 

1  Indianapolis,  &c.  B.  B.  Co.  v.  Horat,  R.  R.  Co.   v.   Erause,  80  Oliio  St.  220 ; 

98  U.  S.  291.  Chicago,  &c.  B.  B.  Co.  v.  Bandolph,  58 

*  Hnzard  P.  Chicago,  &c.  R.  R.  Co.,  1  111.  510  ;  JefTersonville,  &c.  B.  B.  Co.   v. 

Bias.  ((J.  8.  C.  C.)  508  ;  Pittsburgh,  &c.  Swift,  26  Ind.  459. 
VOL.  II.  -^  26 
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received  through  negligence  of  the  company  to  which  he  has  not  con- 
tributed^ If  a  railway  company  "  admits  passengers  into  a  caboose- 
car,"  said  Appleton,  J.,^  "  attached  to  a  freight  train,  to  be  transported 
as  passengers,  and  takes,  the  customary  fare  for  the  same,  it  incurs  the 
same  liability  for  the  safety  of  the  passengers  as  though  they  were  in 
the  regular  passenger-coaches  at  the  time  of  the  occurrence  of  the 
injury  *  The  plaintiff  was  not  entitled  by  law  to  be  carried  on  the 
freight  train  contrary  to  the  regulations  of  the  defendant  company. 
They  might  have  refvLsed  to  carry  him,  and  have  used  force  to  remove 
him  from  the  train.  Not  doing  this^  nor  even  requesting  him  to  leave, 
hut  suffering  him  to  remain,  and  receiving  from  him  the  ordinary  fare, 
they  must  be  held-  justly  responsible  for  negligence  or  want  of  care  in 
his  transportation.  The  question  before  the  court  was  whether  the 
defendants  were  liable  at  all  as  common  carriers.  The  defence  was 
based  entirely  upon  a  regulation  of  the  company.  There  was  no 
question  raised  as  to  the  general  obligations  of  carriers.  Indeed, 
none  is  raised  at  the  argument.  The  counsel  for  defendants  rest 
their  defence  on  the  rules  of  the  company.  The  plaintiff  had  paid 
the  usual  fare  of  a  first-class  passenger.  The  defendants  had  re- 
ceived it,  and  had  undertaken  the  transportation  of  the  plaintiff 
in  their  freight  train,  during  the  course  of  which  he  was  injured  by 
their  neglect  or  want  of  care.  Under  such  circumstances,  the  judge 
said  that  they  could  not  plead  their  regulation  in  release  of  their 
ordinary  liabilities,  but  they  were  just  as  liable  as  if  it  had  been  a 
passenger  train,  and  as  if  there  had  been  no  notice,  provided  plain- 
tiff was  not  guilty  of  any  fault  or  want  of  ordinary  care  himself. 

''  Undoubtedly  a  passenger  taking  a  freight  train  takes  it  with  the 
increased  risks  and  diminution  of  comfort  incident  thereto ;  and  if 
it  is  managed  with  the  care  requisite  for  such  trains,  it  is  all  those  who 
embark  in  it  have  a  right  to  demand.^  '  We  have  said  in  a  former 
case,'  ^  observes  Breese,  J.,  '  that  a  passenger  takes  all  the  risks 
incident  to  the  mode  of  travel,  and  the  character  of  the  means  of 
conveyance  which  he  selects,  the  party  furnishing  the  conveyance 
being  only  required  to  adapt  the  proper  care,  vigilance,  and  skill  to 
that  particular  means;  for  this,  and  this  only,  was  the  defendant 

1  Keith  V,    Pinkham,   48    Me.    501  ;         *  Edgerton  v.  New  York,  &c.  B.  R 
Dnnn  v.  Grand  Trunk  B.  R.  Co.,  58  Me.    Co.,  89  N.  T.  227. 

187.  ^  Chicago,  kc  R.  B.  Co.  v,  Hazsard, 

2  In  Dmin  v.  Grand  Tnink  B.  R  Co.,    26  111.  878. 

ante.  ^  Chicago  &  Galena  R  R  Ca  «.  Fay, 

16  IlL  568. 
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reaponsibla  The  passengers  can  only  expect  such  security  as  the 
mode  of  conveyance  affords/  If  there  was  any  peculiar  risk  inci- 
dent to  transportation  on  a  freight  train,  the  counsel  should  have 
called  the  attention  of  the  court  to  such  special  difference,  whatever 
it  may  be.  But '  the  responsibility  of  a  railroad  company  for  the 
safety  of  its  passengers  does  not  depend  on  the  kind  of  cars  in  which 
they  are  carried,  or  on  the  fact  of  payment  of  fare  by  the  passen- 
ger/ ^  *  The  evidence,'  says  Walker,  J.,  in  that  case, '  shows  that 
the  road  had  been  carrying  passengers  on  their  construction  trains, 
and  they  must  be  held  to  the  same  degree  of  diligence  with  that 
character  of  train  as  with  their  regular  passenger-coaches,  for  the 
safety  of  the  persons  and  lives  of  their  passengers/  If  the  defen- 
dants claimed  that  they  might  exercise  a  diminished  degree  of 
caution  arising  from  the  character  of  the  train,  they  should  have 
requested  a  corresponding  instruction/' 

Sec.  305.  Duty  as  to  stopping  of  Traina,  for  PaBBengers  to  alight.  — 
The  trains  must  be  stopped  at  the  station  so  that  passengers  can 
alight  upon  the  platform,  and  if  they  are  stopped  at  any  other  place, 
and  the  station  is  called,  so  that  passengers  are  required,  or  have  a 
right  to  understand  that  they  are  required  to  stop  there,  the  com- 
pany is  liable  for  injuries  received  in  leaving  such  place,  to  the 
same  extent  and  upon  the  same  ground  that  it  would  be  liable  for 
injuries  received  from  the  defectiveness  of  its  own  premises.^ 

1  Ohio,  &c.  B.  R.  Co.  v.  Muhling,  80  The  platform  was  only  a  few  inches  above 

111.  9.  the  rail,  and  nearly  two  and  a  half  feet 

^  Colambus,  &c  R  R.  Co.  v.  Farrell,  below  the  lower  car  step,  and  was  over 
31  Ind.  408  ;  Memphis,  &c.  R.  R.  Co.  v.  three  feet  from  the  rail  horizontally.  The 
Whitfield,  44  Miss.  466.  In  Delamatyr  plaintiff  could  not  reach  the  station  plat- 
V.  The  Milwaukee,  &c.  R.  R.  Co.,  24  Wis.  form  by  stepping  down  in  the  usual  man- 
578,  the  plaintiff  received  an  injury  while  ner,  but  was  obliged  to  jump  some  dis- 
descending  from  the  defendant's  train  at  tance  obliquely.  The  ground  immedi- 
Hanover  Junction,  as  was  alleged  by  rea-  ately  opposite  the  steps  was  muddy  and 
son  of  the  defendant  not  having  furnished  slanted  away  rapidly  from  the  ends  of  the 
a  safe  and  proper  means  of  descent.  The  ties  so  as.to  make  a  kind  of  pit,  unsuitable 
train  consisted  of  only  two  cars,  of  which  for  a  landing-place.  The  sister  of  the 
the  one  in  the  rear  was  the  ladies*  car,  plaintiff  had  got  off  at  this  point,  safely, 
and  the  other  a  gentlemen's  car,  immedi-  immediately  before  the  plaintiff  attempted 
ately  in  front  of  which  was  a  baggage-car.  to  do  so.  The  plaintiff  descended  to  the 
When  the  train  stopped  at  the  junction  lower  step  holding  a  sunshade  and  basket 
the  plaintiff  was  seated  in  the  ladies'  car.  in  one  hand,  and  her  skirts  with  the  other, 
By  direction  of  the  brakeman  she  passed  hesitated,  and  made  some  remarks  about 
through  the  gentlemen's  car  to  the  car-  the  impracticability  of  alighting  there,  but 
platform  at  its  front  end  for  the  purpose  being  encouraged  by  her  sister,  took  the 
of  descending  there.  There  steps  attached  hand  of  the  latter  and  sprang  for  the  plat- 
to  this  platform  had  not  been  drawn  up  form.  As  she  sprang  her  skirts  caught 
opposite  to  the  station-walk  or  platform,  upon  a  part  of  the  brake,  and  she  fell  in 
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A  passenger  has  a  right  to  rely  upon  the  information  given  by  a 
conductor  or  brakeman  upon  a  train  that  the  train  has  reached  the 
station  to  which  he  is  destined,  and  if  relying  upon  such  informa- 

sach  a  way  that  her  head  and  shoulders  help  untU  she  became  afraid  of  the  train 
and  a  considerable  portion  of  her  body  moving  away ;  and,  no  one  then  coming, 
rested  upon  the  station  platform,  and  in  she  tried  to  alight  by  getting  on  to  the 
the  fall  broke  her  arm.  No  officer  or  em-  footboard  ;  she  had  her  back  to  the  car- 
ploye  of  the  company  was  present  to  aid  riage,  and  she  had  hold  of  the  door  with 
her  in  alighting.  Under  this  state  of  facts  her  right  hand,  and  got  one  foot  on  to  the 
it  was  held  that  the  plaintiff  was  entitled  footboard,  and  whilst  endeavoring  to  get 
to  recover.  In  commenting  upon  the  the  other  foot  on  to  the  footboard  she  lost 
question  whether  the  plaintiff  under  the  her  hold  of  the  carriage-door,  and  slipped 
circumstances  was  guilty  of  such  contrib-  and  fell  and  was  injured.  She  had  a 
utory  negligence  as  would  prevent  a  recov-  small  bag  on  her  left  arm,  and  an  um- 
ery  by  her.  Cole,  J.,  very  pertinently  brella  and  two  small  articles  in  her  left 
said:  '*  As  a  matter  of  law,  to  characterize  hand,  but  nothing  in  her  right  hand, 
this  conduct  of  hers  as  careless  and  negli-  The  judge  having  nonsuited  the  plaintiff 
gent,  would  seem  to  be  manifestly  unwar-  on  the  above  evidence,  with  leave  to  enter 
ranted,'*  and  it  was  left  for  the  jury  to  say  a  verdict  for  the  plaintiff,  it  was  held, 
whether  in  fact  the  conduct  of  the  plain-  first,  that  there  was  evidence  from  which 
tiff  was  so  negligent  as  to  estop  her  from  a  a  jury  might  have  properly  found  that  the 
recovery.  A  similar  doctrine  was  held  in  plaintiff  was  invited  or  had  reasonable 
Robson  V,  The  N.  E.  Ry.  Co.,  L.  R.  10  ground  for  supposing  she  was  invited  to 
Q.  B.  271,  where  a  passenger  of  a  railway  alight  by  the  company's  servants ;  and 
is  invited  to  alight  at  a  spot  where  there  that  the  defendants  had  failed  in  their 
is  no  platform,  so  that  usual  means  of  duty  toward  the  plaintiff,  and  had  not 
descent  are  absent,  the  duty  of  the  railway  provided  a  reasonable  substitute  for  a 
company  not  to  expose  the  passenger  to  platform.  Also,  that  the  jury  might  not 
undue  danger  requires  them  to  provide  improperly  have  found  that  the  expecta- 
some  reasonably  fit  and  safe  substitute  ;  tation  of  being  carried  beyond  the  B.  sta- 
and,  in  the  case  of  a  female  passenger,  a  tion  was  reasonably  entertained  by  the 
jury  may  reasonably  find  that  the  com-  plaintiff,  and  that  the  inconvenience 
pany  fails  in  this  duty  where  the  only  would  have  been  such  as  not  to  render  it 
means  of  alighting  provided  are  the  usual  imprudent  on  her  part  to  exp)08e  herself 
iron  step  and  footboard,  with  no  attend-  to  the  danger  incurred  in  alighting ;  and 
ants  to  assist  the  passenger  in  alighting,  that  the  defendants  were,  therpfore,  liable 
Plaintiff,  a  female,  was  a  passenger  by  for  the  injury  resulting  from  the  plaintiffs 
defendant's  railway  to  B.,  a  very  small  act,  which  had  been  caused  by  their  negli- 
station  ;  on  the  arrival  of  the  train  at  the  gent  breach  of  duty  ;  and  that  the  non- 
station  the  engine  and  part  of  the  carriage  suit  was  therefore  wrong,  and  the  verdict 
in  which  plaintiff  was  riding  were  driven  ought  to  be  entered  for  the  plaintiff.  In 
past  the  end  of  the  platform,  which  is  Indianapolis  Railroad  Co.  r.  Farrell,  81 
short,  and  came  to  a  standstill,  the  door  Ind.  408,  the  train  ran  beyond  the  plat- 
of  the  plaintiff's  compartment  being  be-  form  where  passengers  were  usually  landed 
yond  the  end  of  the  platform.  Upon  the  and  stopped  over  a  culvert,  and  the  rail- 
train  stopping  plaintiff  rose  and  opened  road  hands,  whose  duty  it  was  to  announce 
the  door,  and  stepped  on  to  the  iron  step  ;  the  stations  announced  the  station.  The 
she  looked  out  and  saw  the  station-master,  plaintiff  without  fault  on  his  part  in  get- 
who  is  the  only  attendant  kept  there,  ting  off  from  the  train  (it  being  so  dark 
taking  luggage  out  of  or  putting  luggage  that  he  could  not  see  where  the  train  was), 
into  a  van.  She  did  not  see  the  guard  fell  into  the  culvert  and  was  injured,  and 
or  any  other  railway  servant,  and  she  it  was  held  that  he  was  entitled  to  le- 
stood  on  the  step  looking  for  somebody  to  cover. 
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tion  he  leaves  the  train  at  that  place,  which  proves  not  to  be  the 
station  which  they  informed  him  it  was,  the  company  is  liable  for 
all  the  proximate  damages  which  ensue  therefrom.  Thus,  where 
both  the  brakeman  and  conductor  informed  a  passenger  that  the 
next  station  was  her  destination,  when  it  was  not,  and  she  left  the 
train  at  that  place,  and  took  a  severe  cold  from  unavoidable  expo- 
sure, it  was  held  that  the  company  was  liable.^  So  where  a  passen- 
ger, on  alighting  from  a  train,  was  directed  by  a  brakeman  to  cross  a 
bridge  erected  upon  the  defendant's  land,  but  which  was  erected  by 
third  persons,  and  in  doing  so  was  injured,  it  was  held  that  the 
company  was  liable.^  So  where  a  passenger  was  told  by  the  conduc- 
tor that  a  train  would  stop  at  a  water-station,  and  as  soon  as  the 
train  stopped  he  attempted  to  step  off,  and  the  train  started  with 
a  jerk,  and  he  was  injured,  it  was  held  that  although  if  he  had 
kept  his  seat  he  would  not  have  been  injured,  the  company  was 
liable.*    And   generally,  a  passenger  may  rely  upon  information 

^  Pennsylvania  R.  R.  Co.  v.  Hoagland,  be  chargeable  with  negligence.  Filer  v. 
78  Ind.  203.  In  St.  Louis,  &c.  R.  R.  Co.  New  York  Central  R.  R.  Co.,  49  N.  Y. 
V.  Cantrell,  37  Ark.  519,  40  Am.  Rep.  47  ;  10  Am.  Rep.  327  ;  Lambert  r.  North 
105,  a  passenger  was  aroused  at  ten  o'clock  Car.  R.  R.  Co.,  66  N.  C.  499  ;  8  Am.  Rep. 
at  night  by  the  conductor,  and  informed  508.  It  would  seem  that  the  train,  when 
that  his  station  was  reached,  and  told  by  the  plaintiff  attempted  to  jump  upon  the 
him  and  the  brakeman  to  hurry  and  get  off.  platform,  was  moving  very  slowly,  as  the 
The  train  was  moving  very  slowly  and  conductor  testified  that  after  he  fell  it 
he  stepped  off,  and  as  it  had  overshot  moved  only  fifteen  or  twenty  feet  before  it 
the  platform,  he  fell  and  was  injured.  It  stopped ;  and  that  the  direct  or  immediate 
was  held  that  an  action  was  maintainable  cause  of  the  accident  was  that  it  had  too 
therefor.  Har&ison,  J.,  said  :  "It  was  far  passed  the  platform  when  he  leaped 
clearly  the  duty  of  those  in  chai>ge  of  the  from  the  car  for  him  to  reach  it.  There 
defendant's  train  upon  its  arrival  at  Rnoble  was  no  evidence  that  he  knew  that  there 
to  stop  the  same  opposite  the  platform,  was  any  risk  or  hazard  in  the  attempt  to 
that  the  plaintiff  might  get  off.  On  the  get  off,  or  of  any  want  of  care  in  him,  or 
other  hand,  it  may  as  a  general  proposition  of  any  negligence  on  his  part  which  con- 
be  said  that  it  is  imprudent,  and  a  want  tributed  to  the  accident ;  but  it  was 
of  proper  care  to  alight  from  a  train  while  proved  that  he  was  told  by  the  conductor 
it  is  in  motion  ;  but  whether  it  was  so  in  and  brakeman  *  to  hurry  and  get  off,  the 
a  particular  case  must  depend  upon  the  latter  telling  him  also  that  they  were  in  a 
circumstances  under  which  the  attempt  hurry,  and  that  he  was  urged  by  their  im- 
was  made.  Crissey  v.  Passenger  R.  R.  patience  to  make  the  attempt.'  We  can 
Co.,  76  Penn.  St.  83.  It  would  not  be  so  see  no  objection  to  any  of  the  instructions 
if  the  train  was  moving  so  slowly  that  no  the  court  gave  the  jury.  In  relation  to 
damage  could  be  reasonably  apprehended,  the  question  of  negligence  they  are  in 
But  though  in  fact  it  may  be  hazardous,  a  strict  accordance  with  the  views  above 
passenger  who  does  so  at  the  instance  or  expressed." 

direction  of  the  conductor  or  other  em-         ^  Chance  v.  St.  Louis,  &c.  R.  R.  Co., 

ploy^  in  the  management  of  the  train,  on  10  Mo.  App.  851. 

whose  opinion  or  judgment  in  the  matter         ^  Wood  v.  Lake  Shore,  &c.  R.  R.  Cou, 

he  has  the  right  to  rely,  and  where  the  49  Mich.  370. 
risk  or  danger  was  not  apparent,  cannot 
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derived  from  the  servants  of  the  company  occupying  a  position 
which  apparently  clothes  them  with  authority  and  knowledge  in 
reference  to  a  particular  matter.  Thus,  railway  passengers  have  a 
right  to  rely,  until  differently  informed,  upon  information  given  by 
a  ticket-agent  in  answer  to  an  inquiry  relative  to  the  stoppage  of  a 
certain  train  at  a  particular  station,  and  if  a  passenger  does  not  disre- 
gard reasonable  means  of  information,  and  relying  upon  the  informa- 
tion so  received,  gets  upon  the  train  in  question  which  does  not  stop 
at  the  station  to  which  he  is  destined,  the  company  is  liable  for  the 
damages  arising  from  its  failure  to  take  him  to  his  destination,  as 
agreed  through  its  ticket-agent.^  But  the  mere  circumstance  that 
information  is  given  by  an  employ^  of  the  company  is  not  sufiBcient; 
the  employe  at  the  time  must  apparently  at  least  be  in  a  position  to 
warrant  the  passenger  in  relying  upon  it  as  authoritative. 

So,  too,  it  is  its  duty  to  stop  its  train  at  a  station  long  enough  to 
give  all  passengers  desiring  to  stop  there  time  to  get  out  of  the  cars, 
and  failing  to  do  so,  if  a  passenger  while  the  cars  are  in  motion,  but 
before  they  have  acquired  rapid  motion,  jumps  from  the  cars  and  is 
injured,  the  company  is  liable  therefor  unless  under  the  circum- 
stances the  jury  find  that  the  attempt  to  alight  was  negligent.^ 
Where  there  was  no  passenger  platform  to  indicate  the  proper 
place  for  passengers  to  enter  the  cars,  and  it  was  the  custom  of  the 
company  to  receive  and  discharge  passengers  on  both  sides,  and  the 
plaintiff  himself,  on  former  occasions,  had  been  received  and  dis- 
charged on  the  east  side  of  the  track,  as  had  other  passengers  all 
along,  for  a  distance  of  over  two  hundred  feet ;  it  was  held  that  the 
company,  having  permitted  this  method  of  receiving  passengers  at 
the  station,  must  be  regarded  as  responsible  for  the  safety  of  the  reg- 
ulation.^ As  a  rule,  passengers  who  are  injured  while  attempting  to 
get  upon  or  off  a  train  while  it  is  in  motion,  cannot  recover  for  the 
injury.*  But  where  a  passenger  attempted  to  board  a  night  train 
with  a  sleeping-car  attached,  it  was  held  not  to  be  error  to  refuse  to 
instruct  the  jury  that  the  plaintiffs  attempt  to  get  aboard  before  the 
sleeping-car  was  abreast  of  the  platform,  was  negligence  per  se ;  it 
not  appearing  that  the  plaintiiff  knew  the  length  of  the  train  as  com- 

*  Lake  Shore,  &c.  R.  R  Co.  r.  Pierce,         •  Phillips «.  Rensselaer,  &c.  R.  R.  Co., 

47  Mich.  277.  67  Barb.  (N.  Y.)  644. 

2  FUer  V.  N.  Y.  C.  R.  R.  Co..  49  N.  Y.  *        *  Knight  v,  Pontchartrain  R.  R.  Co., 

47;  Lloyd  v.  Hannibal,  &c.  R.  R.  Co.,  63  23  La.  An.  462  ;  Hubener  v.  New  Orleans 

Mo.  609  ;  Illinois  Central  R.  R.  Co.  v,  &  CarroUton  R.  R.  Co.  28  id.  492. 
Able,  59  111.  131. 
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pared  with  the  platform,  or  ought  to  have  assumed  that  it  was  in- 
tended to  bring  the  sleeping-car  to  that  position,  —  the  rule  being 
that,  where  a  train  stops  at  a  station  in  such  a  manner  as  to  induce 
the  belief  on  the  part  of  the  passengers  waiting  on  the  platform  that 
it  had  stopped  for  their  reception,  it  is  negligence  to  start  the  train 
without  a  signal  when  they  had  commenced  to  go  aboard.  Under 
these  circumstances,  if  it  was  not  intended  the  passengers  should  go 
aboard,  it  was  the  duty  of  the  company  to  have  some  one  there  to 
warn  and  prevent  them.* 

Where  there  was  evidence  tending  to  show  that  a  railroad  tmin 
had  come  to  a  full  stop  and  that  the  persons  waiting  to  get  upon  it 
were  told  to  go  on  board  by  the  persons  in  charge  of  it,  and  that  the 
plaintiff  below,  in  attempting  to  get  on  board,  was  injured  in  conse- 
quence of  the  sudden  starting  of  the  train,  it  was  held  not  to  be 
erroneous  to  leave  to  the  jury  the  question  of  the  negligence  of  the 
parties.  And  the  fact  that  plaintiff  below  was  told  by  the  com- 
pany's servants  to  get  on  the  hind  car,  and  that  he  was  injured  in 
tiying  to  get  on  another  car,  is  not  such  conclusive  proof  of  negli- 
gence on  his  part  as  to  take  the  case  from  the  jury.  But  it  was  held 
to  be  erroneous  to  instruct  the  jury  that  it  was  negligence  in  the 
company  in  not  having  an  agent  present,  wearing  a  badge,  whose 
duty  should  consist  in  informing  the  passengers  what  cars  to  enter.^ 
In  a  New  York  case,  the  plaintiff  attempted  to  get  upon  a  train  of 
cars  while  slowly  passing  a  station  where  he  had  bought  a  ticket. 
The  platform  and  steps  were  full,  so  that  he  could  only  get  upon  the 
lower  step.  A  jerk  of  the  cars  threw  him  off,  but  he  held  on  to  the 
iron  rod  and  ran  along  by  the  car  striving  to  recover  his  position 
upon  the  step,  although  the  speed  of  the  train  was  increasing,  when 
he  was  struck  by  a  platform  near  the  track  and  injured.  It  was 
held  there  was  such  contributory  negligence  upon  his  part  as  justi- 
fied a  nonsuit.^  A  passenger  must  not  do  that  which  is  obviously 
dangerous,  although  he  is  advised  to  do  it  by  the  company's  agents. 
Thus,  information  by  the  conductor  of  a  freight  train  to  a  passenger 
of  mature  age  and  accustomed  to  railroad  travelling,  that  peraons 
sometimes  debarked  at  a  particular  place,  was  held  not  to  require 
the  passenger  to  take  the  risk  of  leaving  the  car  at  such  place,  and  if 
he  did  so  it  was  at  his  own  risk.* 

^  Curtis  V.  Detroit  &  MUwaukee  B.  B.         '  Phillips  v.  Bensselaer,  &c.  R.  B.  Co., 

Co.,  27  Wis.  158.  49  N.  Y.  177. 

*  Detroit  &  Milwaakee  B.  B.  Co.  v,         *  Chicago,  Burlington,  k  Quincy  B.  B. 

Curtis,  23  Wis.  152.  Co.  v.  Haautard,  26  lU.  878. 
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Eailroad  companies  must  afford  a  reasonable  time  to  passengers, 
whether  young  or  old,  to  leave  the  cars  in  safety.  But  the  age  or 
decrepitude  of  a  person  will  not  determine  the  time  of  the  stoppage 
of  a  train  on  its  arrival  at  a  station.^  But  if  the  employes  of  the 
company  are  notified  of  the  decrepitude  or  inability  of  a  passenger  to 
alight  in  the  usual  time,  or  if  they  know  before  the  train  is  started 
that  such  a  person  is  attempting  to  alight,  they  are  bound  to  give 
him  a  reasonable  time  to  get  off  the  train.  The  question  as  to  what 
is  a  reasonable  time  for  passengers  to  alight  is  a  question  of  fact,  to 
be  determined  by  the  circumstances  of  each  case.  If  the  cars  are 
crowded  and  there  is  a  large  number  of  passengers  to  get  off,  more 
time  is  required  than  if  the  number  is  small  and  there  is  no  obstruc- 
tion in  the  way  of  getting  out.  If  the  train  was  not  stopped  the 
usual  time,  this  fact  may  be  shown.  Thus,  on  the  trial  of  an  action 
for  an  injury  alleged  to  have  resulted  from  the  cars  not  stopping  at 
a  station  a  reasonable  time  for  the  passengers  to  alight,  —  which  was 
controverted  by  the  defendant, — the  plaintiff  offering  evidence  to 
show  the  usual  and  customary  period  of  the  cars'  stopping  at  that 
place,  it  was  held  that  such  evidence  was  admissible.* 

Wherever  passengers  are  accustomed  to  be  received  upon  a  train, 
whether  at  the  station-house,  at  the  water-tank,  or  elsewhere,  mil- 
road  companies  are  bound  to  keep  in  a  safe  condition  for  transit  the 
ordinary  space  in  which  passengers  go  to  and  from  the  train,  and  pas- 
sengers have  the  right  to  presume  that  this  duty  has  been  performed.^ 

^  Toledo,  Wabash,  &  Western  B.  B.  coal  cars,  Dor  was  any  signal  given  of  its 

Co.  V.  Baddsley,  54  111.  19.  approach.     The  defendant  claimed   that 

2  Fuller  V,  Naugatuck  B.  R.  Co.,  21  the  plaintiffs  intestate  was  guilty  of  con- 
Conn.  557.  tributory  negligence,  as  there  was  no  «h- 

'  Hulbert  v,  N.  Y.  Central  B.  B.  Co.,  deiice  to  show  that  he  looked  to  the  west 
40  N.  y.  146.  In  Green  r.  Erie  B.  B.  before  ^pping  on  the  track.  It  was  held 
Co.,  11  Hun  (N.  Y.),  833,  the  plaintiff's  that  the  question  of  contributory  uegli- 
in testate  was  a  passenger  on  a  western-  gence  was,  under  the  circumstances  of  the 
bound  train  of  defendant,  for  Otisville,  of  case,  a  question  for  the  jury,  and  that  it 
which  place  he  was  resident ;  passengers  was  for  them  to  draw  the  inference  as  to 
arriving  there  from  the  east  are  compelled  whether  the  deceased  looked  both  ways  for 
to  alight  upon  a  platform  between  the  the  train,  or  not,  and  it  was  error  to  direct 
tracks  and  cross  the  eastern  track,  in  order  a  nonsuit.  And  that  although,  as  a  gen- 
to  reach  the  station.  The  plaintifTs  intes-  eral  rule,  the  plaintiff  in  an  action  to  ro- 
tate stepped  from  the  smoking-car,  at  the  cover  damages  sustained  by  reason  of  the 
end  nearest  the  locomotive,  u^wn  the  plat-  negligence  of  the  defendant  cannot  recover 
form,  and  from  thence  upon  the  eastern  if  he  has  been  guilty  of  contributoiy  neg- 
track,  when  he  was  struck  and  killed  by  ligence,  yet  where  the  defendant  could,  by 
a  train  of  coal-cars  going  east,  the  engine  of  the  exercise  of  ordinary  care  and  diligence, 
which  had  been  switched  off.  There  was  have  prevented  the  accident,  the  plamtiirs 
no  brakeman  on  the  forward  end  of  the  negligence  wiU  not  excuse  him. 
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They  are  bound  to  stop  a  reasonable  time  for  all  the  passengers  who 
desire  to  stop  at  the  station  to  get  oflF,  and  out-going  passengers  to  get 
on;^  and  the  question  as  to  whether  the  train  was  stopped  a  sufficient 
time  is  one  of  fact  for  the  jury,  and  depends,  not  upon  the  time  desig- 
nated in  the  company's  time-table,  but  upon  the  circumstances  of 
each  case.  If  there  is  an  unusual  number  of  passengers  to  get  on 
or  off  the  train,  the  question  is,  what  time  should  have  been  given 
them  in  view  of  the  number  ?  That  is,  what  would  have  been  a  rea- 
sonable  time  ?  If  the  train  is  moving  slowly,  and  there  is  no  obvious 
danger  in  getting  off,  it  cannot  be  said  to  be  negligence  per  se  to 
make  the  attempt,  especially  if  the  passenger  is  directed  to  do  so  by 
the  conductor  or  brakeman ;  and  it  would  be  error  to  instruct  the  jury 
that  such  an  attempt  ji^er  se  constituted  contributory  negligence.* 

1  Swigert  v.  Hannibal,  &c.  R.  R.  Co.,  ininate  or  less,  at  this  depot,  and  it  was  a 

75  Mo.  475  ;  Wabash,   &c.  R.  R.   Co.  v.  question  in  controversy  on  the  trial  whether 

Rector,  104  111.  296.  the  train  stopped  at  all  or  only  slowed  up, 

*  In    Plopper  v.   N.    Y.  Central,   &c.  and  whether  it  was  not  actually  in  motion 

R.  R.  Co.,  13  Hun  (N.  Y.),  625,  the  injury  when  the  plaintiff  undertook  to  get  off. 

occurred  at  Kirkville,  a  few  miles  east  of  The  plaintiff  had  never  attempted  to  alight 

Syracuse,  to  which  place  the  plaintiff  was  from  the  train  on  the  south  side  except  ou 

a  passenger  on   one  of   th^  defendant's  this  occasion.     On  this  occasion  she  came 

trains  from  Syracuse.     A  prominent  ques-  out  of  the  car,  as  it  was  slowing  down,  on 

tion  on  the  trial  was  whether  the  plaintiff  to  the  rear  platform,  and  casting  a  bundle 

was  not  guilty  of  contributory  negligence  which  she  was  carrying  down   into  the 

which  conduced  to  the  injury,  by  attempt-  highway  which  crosses  the  railroad  at  right 

ing  to  get  off  the  cars  on  the  south  side  of  angles  at  that  point,  proceeded  down  tlie 

the  train  in  place  of  getting  off  on  the  north  steps  of  the  car.     When  she  arrived  at  the 

side,  where  the  depot  was  located,  and  on  bottom  step,  with  her  right  foot  upou  the 

which  side  passengers  generally  alighted  ground  and  the  other  upon  the  step,  and 

from  the  defendant's  trains,  and  on  which  with  her  left  hand  holding  the  rail,  the 

north  side  several  .passengers  alighted  in  conductor,  being  upon  the  north  side  of 

safety  on  the  occasion  in  question.     It  ap-  the  train  and  not  perceiving  that  any  per- 

peared  that  the  plaintiff  resided  at  Kirk-  son  was  in  the  act  of  alighting  on  the 

ville,   and  was  well  acquainted  with  the  south  side  of  the  train,  had  given  a  signal 

station  and  its  surroundings.     There  was  to  the  engineer  indicating  that  the  train 

on  the  south  side  of  the  railroad  track  on  was  to  proceed;  and  when  the  plaintiff  was 

which  the  train  from  which  the  plaintiff  in  this  position,  one  foot  upon  the  ground 

alighted  stood,  a  ditch  running  parallel  to,  and  the  other  upon  the  car  step,  the  train 

and  along  the  south  side  of,  the  track,  and  had  acquired  such  speed  that  it  was  im- 

as  near  to  the  track  as  it  could  with  safety  possible  for  the  plaintiff  to  recover  herself, 

to  the  track  be  constiiicted.    The  plaintiff  and  she  was  dragged  along  in  that  manner 

was  in  the  habit  of  frequently  using  the  for  a  few  feet  until  her  hold  upon  the  rail 

railroad  in  going  to  Syracuse  and  return-  was  broken  and  she  was  thrown  into  the 

ing,  and  knew  that  the  customary  place  to  ditch,  and  it  is  alleged  received  the  injuries 

alight  from  the  trains  was  on  the  north  for  which  she   claimed  to  recover.     The 

aide  of  the  track,  where  the  depot  was  judge  at  the  Circuit  instructed  the  juiy 

located,  and  on  which  side  the  conductor  that  as  matter  of  law  the  attempt  on  the 

of  the  train  was  placed  to  assist  passengers  part  of  the  plaintiff  to  leave  the  cars  on  the 

in  alighting  from  the  trains.     The  train  south  side  was  not  evidence  of  such  con- 

in  question  stopped  but  a  short  time,  a  tributory  negligence  as  would  prevent  the 
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But  in  all  cases  the  question  is  one  of  fact,  whether  in  view  of  the 
particular  circumstances,  the  passenger  was  guilty  of  negligence  in 
attempting  to  leave  the  train  while  it  was  in  motion.^  In  this^  as 
in  reference  to  all  other  matters  where  the  safety  of  passengers  is 
concerned,  the  company  owes  a  duty  to  the  passenger  to  act  with 
proper  care  and  caution ;  and  if  the  motion  of  the  train  is  not  entirely 
stopped,  and  the  passenger  is  expressly  or  impliedly  invited  to  leave 
the  train  while  moving  at  a  slow  rate  of  speed,  he  has  a  right  to  piti- 
sume  that  it  is  safe  for  him  to  do  so ;  and  the  company,  having  virtu- 
ally told  him  that  it  was  safe,  is  estopped  from  saying  that  the 
passenger  was  guilty  of  negligence  in  doing  what  it  had  advised  him 
to  do.  The  passenger  may  not  in  all  cases  rely  upon  the  assurances 
of  the  company  in  this  respect,  but  must  exercise  his  own  judgment 
where  there  is  reason  to  seriously  doubt  the  soundness  of  the  advice, 
but  as  between  a  mere  doubt  and  the  experience  and  superior  knowl- 
edge of  the  company's  officers  and  agents,  he  has  a  right  to  give  way 
to  the  latter,  unless  the  rate  of  speed  at  which  the  train  is  moving  is 
such  as  would  prevent  a  man  of  ordinary  prudence  from  acting  upon 
it.  But  if  a  passenger  attempts  to  leave  the  train  when  it  is  in  mo- 
tion, against  the  advice  of  the  conductor,  and  when  he  is  told  that 
the  train  will  be  stopped,  he  cannot  recover.^ 

plaintiff's  recovery ;  but  this  judgment  train  was  in  motion  the  plaintiff  leaped 
was  reversed  at  General  Term,  the  court  from  the  car,  though  warned  by  the  con- 
holding  upon  the  authority  of  Keating  v,  ductor  and  brakeman  not  to  do  so,  and  in- 
N.  Y.  Central  R.  R.  Co,,  49  N.  Y.  379,  formed  that  the  train  would  be  stopped 
that  the  question  was  for  the  jury.  Taber  and  backed  to  the  station.  The  plaintiff's 
V.  Delaware,  &c.  R.  R.  Co.,  71  N.  Y.  489.  foot  was  ipjured.  The  court  below  chained 
See  however  contra^  Secor  v.  Toledo,  &c.  that  the  pulling  the  bell-rope,  and  the 
R.  R.  Co.,  10  Fed.  Rep.  15;  Illinois,  &c.  announcement  of  Morgan's  Corner,  warned 
R.  R.  Co.  V.  Green,  81  III.  19;  Blodgettv.  tlie  plaintiff  that  he  had  arrived  there, 
Barth'tt,  50  Ga.  353.  and  was  expected  to  prepare  for  leaving; 

^  Davis  V.  Chicago,  &c.  R.  R.  Co.,  18  that  though  he  was  warned  not  to  jump, 

Wis.  175;  Chicago,  &c.  R.  R.  Co.  v.  Ran-  he  could  nevertheless  recover  for  the  iiyury 

dolph,  58  111.  510.  received  ;  that  the  agents  of  the  company, 

S  In    Peiin.    R.  R.  Co.  v.   Aspell,   23  in  announcing  to  the  passengers  the  place 

Penn.  St.  147,  the  plaintiff  took  passage  of  arrival  while  the  cars  were  in  motion  at 

from  Philadelphia  for  Morgan's  Corner  in  the  rate  of  from  seven  to  ten  miles  an 

March,  1851,  in  the  night  line.    Just  be-  hour,  did  not  exercise  the  degree  of  dili- 

fore  reaching  the  latter  place,  the  State  gence  and  care  which  the  law  required  ; 

agent  endeavored  to  give  the  usual  signal  that  the  train  should  have  been  stopped 

to  the  engineer  to  stop,  by  pulling  the  before  duch  announcement  as  to  the  place 

bell-rope.      The    rope    did    not    operate,  was  made.     It  was  further  chai^ged  that  in 

though  the  speed  of  the  train  was  checked  this  case  a  contract  existed,  and  the  train 

by  the  engineer  in  order  more  safely  to  should  have  been  stopped ;  that  the  an* 

pass  certain  switches.    The  speed  of  the  nouncement  of  Morgan's  Comer  caused  the 

train  increasing,  other  signals  were  made  plaintiff,  in  going  to  the  platform,  to  be  in  a 

to  the  engineer  to  stop;  but  whilst  the  |K>sition  of  danger,  and  although  it  was  im- 
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As  a  rule  it  may  be  said  that  where  a  passenger,  by  the  wrongful 
act  of  the  company,  is  compelled  to  choose  between  leaving  the  cars 

prudent  in  the  plaintiff  to  jump  from  the  car,  accident  which  the  passenger  might  have 
though  warned  of  the  danger,  yet  the  agents  prevented  hy  ordinary  attention  to  his  own 
of  the  company  being  in  fault,  the  plain-  safety,  even  though  the  agents  in  charge 
tiff  could  recover.     It  was  further  charged  of  the  train  are  also  remiss  in  their  duty, 
that  the  imprudence  of  the  plaintiff  might  From  these  principles  it  follows  very  clearly 
be  considered  by  the  jury  in  fixing  the  that  if  a  passenger  is  negligently  carried 
damages.      The  plaintiff  had  a  verdict,  beyond  the  station  where  he  intended  to 
Black,  C.  J.,  said:  "The  plaintiff  below  stop,  and  where  he  had  a  right  to  be  let 
was  a  passenger  in  the  defendants'  cars  off,  he  can  recover  compensation  for  the 
from   Philadelphia  to    Morgan's    Corner,  inconvenience,  the  loss  of  time,  and  the 
The   train    should    have  stopped  at  the  labor  of  travelling  back,  because  these  are 
latter  place  ;  but  some  defect  in  the  bell-  the  direct  consequences  of  the  wrong  done 
rope  prevented  the  conductor  from  making  to  him.     But  if  he  is  foolhardy  enough  to 
the  propersignal  to  the  engineer,  who  there-  jump  off  without  waiting  for  the  train  to 
fore  went  past,  though  at  a  speed  somewhat  stop,  he  does  it  at  his  own  risk,  because 
slackened  on  account  of  the  switches  which  this  is  gross  imprudence,  for  which  he  can 
were  there  to  be  crossed.  The  plaintiff,  see-  blame  nobody  but  himself.     If  there  be 
ing  himself  about  to  be  carried  on,  jumped  any  man  who  does  not  know  that  such 
from  the  platform   of  the  car,  and  was  leaps  are  extremely  dangerous,  especially 
seriously  hurt  in  the  foot.     He  brought  when  taken  in  the  dark,  his  friends  should 
this  action,  and  the  jury,  with  the  appro-  see  that  he  does  not  travel  by  railroad.    It 
bation  of  the  court,  gave  him  $1,500  in  is  true  that  a  person  is  not  chai^eable  with 
damages.     Persons  to  whom  the  manage-  neglect  of  his  own  safety  when  he  exposes 
ment  of  a  railroad  is  intrusted  are  bound  himself  to  one  danger  by  trying  to  avoid 
to  exercise  the  strictest  vigilance.    They  another.     In  such  a  case,  the  author  of 
must   carry  the   passengers  to  their  re-  the  original  peril  is  answerable  for  all  that 
spective  places    of   destination,   and   set  follows.     On  this  principle  we  decided  last 
them  down  safely  if  human  care  and  fore-  year  at  Pittsbui^h,  that  the  ov^'ners  of  a 
sight  can  do  it.    They  are  responsible  for  steamboat  which  was  endangered  by  a  pile 
every  injury  caused  by  defects  in  the  road,  of  iron  wrongfully  left  on  the  wharf,  and 
the  cars,  or  the  engines,  or  by  any  species  to  get  clear  of  it  was  backed  out  into  the 
of  negligence,  however  slight,  which  they  stream,  where  she  was  struck  by  a  coal- 
or  their  agents  may  be  guilty  of.     But  boat  and  sunk,  had  a  good  cause  of  action 
they  are  answerable  only  for  the  direct  and  against  the  city  corporation,  whose  duty  it 
immediate    consequences  of   errors  com-  was  to  have  removed  the  iron.     If,  there- 
mitted    by    themselves.      They    are    not  fore,  a  person  should  leap  from  the  car 
insurers    against   the  perils  to   which  a  under  the  influence  of  a  well-grounded  fear 
passenger  may  expose  himself  by  his  own  that  a  fatal  collision  is  about  to  take  place, 
rashness  or  folly.      One  who    inflicts   a  his  claim  against  the  company  for  the  in- 
wound  upon  his  own  body  must  abide  the  jury  he  may  suffer  will  be  as  good  as  if  the 
suffering  and  the  loss,  whether  he  does  it  same  mischief  had  been  done  by  the  ap- 
in  or  out  of  a  railroad  car.     It  has  been  a  prehended  collision  itself.    When  the  negli- 
rule  of  law  frofti  time  immemorial,  and  is  gence  of  the  agents  puts  a  passenger  in  such 
not  likely  to  be  changed  in  all  time  to  a  situation  that  the  danger  of  remaining 
come,  that  there  can  be  no  recovery  for  an  on  the  car  is  apparently  as  great  as  would 
injury  caused  by  the  mutual  default  of  be  encountered  in  jumping  off,  the  right 
both  parties.    When  it  can  be  shown  that  to  compensation  is  not  lost  by  doing  the 
it  would  not  have  happened  except  for  the  latter ;  and  this  rule  holds  good  even  where 
culpable  negligence  of  the  party  injured  the  event  has  shown  that  be  might  have 
concurring  with  that  of  the  other  party,  remained  inside  with  more  safety.     Such 
no  action  can  be  maintained.     A  railroad  was  the  decision  in  Stokes  v.  Saltonstall, 
company  is  nut  liable  to  a  jiassenger  for  an  13  Pet.  (U.  S.)  181,  so  much  relied  on  by 
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while  they  are  moving  slowly,  or  submitting  to  the  inconvenience  of 
being  carried  by  the  station  where  he  desires  to  stop,  the  company  is 
liable  for  the  consequences  of  the  choice,  provided  it  is  not  exercised 
negligently  or  unreasonably.  Thus,  where  a  passenger  had  bought  a 
ticket  and  desired  to  stop  at  F.,  where  the  train  was  advertised  to 
stop,  and  it  did  not  stop  entirely,  but,  while  it  was  moving  very 
slowly  by,  the  plaintiff  was  directed  by  a  brakeman  to  get  off,  and 
told  that  it  would  not  stop  or  move  more  slowly,  and  another  pas- 
senger got  ofT  safely,  and  in  attempting  to  follow  him  the  plaintiff 
was  injured,  it  was  held  that  leaving  the  cars  under  such  circum- 
stances, was  not,  as  a  matter  of  law,  negligence,  but  the  question  was 

the  defendant  in  error.    A  passenger  in  a  tradleted,  and  though  the  court  expressed 

stage-coach,  seeing  the  driver  drunk,  the  the  opinion  that  no  injury  would  have 

horses  mismanaged,  and  the  coach  about  happened  to  the  plaintiff  but  for  his  own 

to  upset,   jum()ed  out  and  was  thereby  imprudence,   the  jury  were  nevertheless 

much  hurt.    The  court  held  the  proprie-  instructed  that  the  defendants  were  bound 

tors  of  the  line  responsible,  because  the  to   compensate    him    in   damages.      The 

misconduct  of  their  servant  had  reduced  learned  judge  held  that  the  cases  of  mutual 

the  passenger  to  the  alternative  of  a  dan-  neglect  did  not  apply,  because  this  action 

gerous  leap  or  remaining  at  great  peril,  was  on  a  contract.     Now,  a  party  who 

But  did  the  })laintiff  in  the  present  case  violates  a  contract  is  not  liable,  any  more 

suffer  the  injury  he  complains  of  by  at-  than  one  who  commits  a  tort,  for  damages 

tempting  to  avoid  another  ydth  which  he  which  do  not  necessarily  or  immediately 

was  threatened  ?    Certainly  not ;  he  was  in  result  from  his  own  act  or  omission.     In 

no  possible  danger  of  anything  worse  than  neither  case  is  he  answerable  for  the  evil 

being  carried  on  to  a  place  where  he  did  consequences  which  may  be  superadded  by 

not  choose  to  go.     That  might  have  been  the  default,  negligence,  or  indiscretion  of 

inconvenient,  but  to  save  himself  from  a  the  injured  party.     There  is  no  form  of 

mere  inconvenience  by  an  act  which  put  action  known  to  the  law  (and  the  wit 

his  life  in  jeopardy,  was  inexcusable  rash-  of  man  cannot  invent  one)  in  which  the 

ness.     Thus  far  1  have  considered  the  case  plaintiff  wiU  be  allowed  to  recover  for  an 

without  reference  to  certain  facts  disclosed  act  not  done  or  caused  by  the  defendant, 

in  the  evidence  which  tend  to  diminish  the  but    by  himself.      When   the   train   ap- 

culpability  of  the  defendants*  agents,  while  preached  Morgan's  Comer,  some  one  (prob- 

they  aggravate  (if  anything  can  aggravate)  ably  the  conductor)  announced  it.     Much 

the  folly  of  the  plaintiff.     When  he  was  stress  was  laid  on  this  fact     The  court 

about  to  jump,   the   conductor  and   the  said,  in  substance,  that  to  make  such  an 

brakeman   entreated   him  not  to  do  it,  announcement   before  the  train  actually 

warned  him  of  the  danger,  and  assured  stopped  was  a  want  of  diligence,  whereby 

him  that  the  train  should  be  stopped  and  the  plaintiff  was  thrown  into  a  position  of 

backed  to  the  station.     If  he  had  heeded  danger ;  and  though  he  was  warned  not  to 

them,  he  would  have  been  safely  let  down  jump,  yet,  having  done  so,  he  could  make 

at  the  place  he  desired  to  stop  at,  in  less  the  company  pay  him  for  the  hurt  he  re- 

than  a  minute  and  a  half.     Instead  of  this,  ceived.     We  think  this  totally  wrong.     It 

he  took  a  leap  which  promised  him  noth-  is  not  carelessness  in  a  conductor  to  notify 

ing  but  death  ;  for  it  was  made  in  the  passengers  of  their  approach  to  the  station 

darkness  of  midnight,  against  a  wood-pile  at  which  they  mean  to  get  off,  so  that  they 

close  to  the  track,  and  from  a  car  going  may  prepare  to  leave  with  as  little  delay 

probably  at  the  full  rate  of  ten  miles  an  as  possible  when  the  train  stops.     And  we 

hour.    Though  these  facts  were  uncon*  cannot  see  why  such  a  notice  should  pat 
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a  proper  one  for  the  jury.^  But  the  general  rule  is  that  where  cars 
pass  their  usual  stopping-place,  and  to  avoid  being  carried  beyond 
his  destination,  a  passenger,  when  they  are  in  motion,  jumps  out, 
and  in  so  doing  sustains  an  injuiy,  he  cannot  recover.^  If  the  train 
stops,  but  is  started  again  while  the  passenger  is  in  the  act  of  leaving 
it,  and  without  giving  him  a  reasonable  time  for  thai  purpose,  and  an 
injury  results,  the  company  is  liable.' 

It  is  not  of  itself  sufficient  to  charge  the  company  in  such  case 
that  the  conductor  advised  the  passenger  that  he  could  safely  jump 
from  the  train.  The  passenger  must  use  his  own  judgment*  The 
rule  in  reference  to  this  matter  may  be  said  to  be  that  if  the  plain- 
tiff leaped  from  the  car  on  the  suggestion  of  the  conductor,  and 
the  conductor  only  gave  it  as  his  opinion  that  the  plaintiff  could 
leap  from  the  train  in  safety,  it  was  the  plaintiff's  duty  to  exercise  his 
judgment  whether  or  TWt  it  was  safe  ;  and  if  the  danger  was  so  apparent 
that  a  prudent  man  similarly  situated  would  not  have  attempted  the 
leap  from  the  train,  then  the  plaintiff  was  g^tilty  of  negligence,  and 
should  not  he  permitted  to  recover,^  But  in  Georgia  it  has  been  held 
otherwise ;  and  where  a  railroad  company  accepts  tlie  fare  of  a  pas- 
senger to  a  particular  station  on  its  road,  it  is  bound  to  stop  its  train 
at  that  station,  that  he  may  get  off  the  cars ;  it  is  not  sufficient  that 
the  speed  of  the  cars  is  slackened ;  and  if,  after  passing  the  station, 
the  speed  of  the  cars  is  again  slackened,  that  the  passenger  may  get 

any  man  of  common  discretion  in  peril,  be,  it  would  not  be  corrected  by  making 

It  is  scarcely  possible  that  the  plaintiff  them  pay  for  faults  not  their  own.     The 

could  have  understood  the  mere  announce-  court  should  have  instnicted  the  jury  that 

nient  of  Moi^gan's  Comer  as  an  order  that  the  evidence,  taken  altogether  (or  even  ez- 

he  should  leap,  without  waiting  for  a  halt,  eluding  that  for  the  defence),  left  the  plain- 

If  he  did  make  that  absurd  mistake,  it  was  tiff  without  the  shade  of  a  case." 

amply  corrected  by  the  earnest  warnings  ^  Filer  t.  N.  Y.  Central  R.  R.  Co.,  49 

wliich  he  afterwards  received.    The  remark  N.  Y,  47. 

of  the  court  that  life  and  limb  should  not  *  Damont  w.  New  Orleans  and  Carroll- 
be  weighed  against  time,  is  most  true ;  and  ton  R.  R.  Co.,  9  La.  An.  441 ;  Penn.  R.  R. 
the  plaintiff  should  have  thought  of  it  Co.  v.  Aspell,  23  Penn.  St.  147 ;  Illinois 
when  he  set  his  own  life  on  the  hazard  of  Central  R.  R.  Co.  v.  Able,  59  HI.  131 ; 
such  a  leap,  for  the  sake  of  getting  to  the  Gavett  v.  Manchester  &  Lawrence  R.  R. 
ground  a  few  seconds  earlier.  Locomotives  Co.,  16  Gray  (Mass.),  501;  Jeffersonville 
are  not  the  only  things  that  may  go  off  too  R.  R.  Co.  v,  Hendricks,  26  Ind.,  228; 
fast ;  and  railroad  accidents  are  not  always  Jeffersonville,  &c.  R.  R.  Co.  v.  Swift,  26 
produced  by  the  misconduct  of  agents.     A  Ind.  459. 

large  proportion  of  them  is  caused  by  the  '  Jeffersonville  R.  R.  Co.  v,  Hendricks, 

recklessness  of  passengers.     This  is  a  great  26  Ind.  228. 

evil,  which  we  wonld  not  willingly  encour-  ^  Jeffersonville  R.  R.  Co.  v.  Swift,  26 

age  by  allowing  a  premium  on  it  to  be  ex-  Ind.  459. 

torted  from  companies.  However  bad  the  *  Chicago  &  Alton  R.  R.  Co.  v.  Ban- 
behavior  of  those  companies  may  sometimee  dolph,  53  111.  510. 
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off,  and,  if  he  does  get  off,  under  the  direction  of  the  conductor,  and 
in  so  doing  gets  injured,  the  company  is  liable.  It  is  held  not  to 
amount  to  a  want  of  ordinary  care,  if  a  passenger  prudently  uses  the 
means  which  the  company  affords  him  to  get  off  the  train.^  It  is 
not  carelessness  in  the  conductor  to  announce  the  place  to  which  a 
train  is  approaching  before  it  has  actually  stopped.^ 

When  a  passenger  enters  a  railway  train  and  pays  the  regular  fare 
to  be  transferred  from  one  station  to  another,  his  contract  does  not 
obligate  the  corporation  to  furnish  him  with  safe  ingi^ess  and  egress 
at  an  intermediate  station ;  and  where  such  passenger,  at  an  interme- 
diate station,  where  the  train  is  awaiting  the  passage  of  another  train, 
without  objection  made  or  notice  given,  leaves  the  cars,  he  does  no 
illegal  act,  but  for  the  time  being,  he  surrenders  his  place  as  a  pas- 
senger, and  takes  upon  himself  the  direction  and  responsibility  of 
his  own  motions  during  his  absence.  When  a  train  is  about  to 
start,  the  proper  employes  should  give  reasonable  notice*  for  such 
passenger  to  return  to  the  car,  and  if  there  is  an  established  signal 
by  blowing  the  whistle,  that  should  also  be  given.  But  if  the  pas- 
senger goes  out  of  sight  and  out  of  the  reach  of  the  voice  which  gives 
the  usual  loud  and  distinct  notice  for  all  passengers  to  repair  on 
board,  tlie  corporation  is  not  required  to  send  after  him.'  The  rule 
is  that  if  a  railroad  company  undertakes  the  carriage  of  passengers 
to  an  intermediate  point  on  its  road,  it  is  hovmd  to  stop  there  a  suffi- 
cient length  of  time  to  eruxile  all  the  passengers  to  alight,  wliose  desti- 
nation is  at  that  point ;  and  if  a  passenger  is  injured  in  consequence 
of  the  stalling  of  the  train  before  a  sufficient  time  has  been  given  to 
alight,  tJie  company  is  liable  in  damages  ;  *  and  in  an  action  to  recover 
damages  for  injuries  suffered  by  a  passenger  in  leaving  a  train, 
alleged  to  have  occurred  by  reason  of  the  train  not  being  stopped  at 
a  station  long  enough  to  enable  the  plaintiff  to  leave  it  in  safety,  it 
was  held  error  for  the  court  to  refuse  to  instruct  the  jury  that  if  the 
train  had  stopped  "  a  sufficient  time  for  the  plaintiff  to  leave  it,  upon 
the  platform  where  passengers  leaving  the  defendant's  cars  usually 
land,  and  had  again  started  on  its  course  and  had  passed  the  plat- 
form, and  the  plaintiff  then  left  the  platform  of  the  car,  rather  than 
be  carried  by,  he  was  guilty  of  carelessness  and  could  not  recover  in 
the  action ; "  and  that  '*  if  the  train  stopped  a  sufficient  time  to  allow 

1  Georgia  R.  R.  Co.  v,  McOordy,  45         >  Sute  v.  Grand  Trunk  B.  R  Co.,  58 

Ga.  288.  Me.  176. 

3  Penn.  B.  R  Co.  r.  Aspell,  28  Penn.         ^  PennsylTania  R.  R  Co.  9.  Kilgore,  82 

St.  147.  Penn.  St.  292. 
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the  plaintiff  to  get  off,  then  the  defendant  was  not  guilty  of  negli- 
gence in  its  management."  ^  If  a  train  is  stopped  at  night,  merely 
for  the  purpose  of  allowing  a  train  which  is  expected  from  the  oppo- 
site direction  to  pass  by,  and  no  notice  is  given  by  the  employes  of 
the  company  to  passengers  that  they  may  leave  the  cars,  one  who 
leaves  them  and  walks  into  an  open  cattle-guard  and  receives  a 
personal  injury  cannot  recover  against  the  company  therefor ;  and  it 
is  immaterial  that  he  was  misinformed  by  some  person  not  in  the 
employment  of  the  company  that  he  must  go  and  see  to  having  his 
baggage  passed  at  a  custom-house,  supposed  to  have  been  reached 
by  the  train,  or  that  the  train  was  near  a  passenger-station,  which 
was  not  the  place  of  his  destination.^ 

Nor  is  a  railroad  company  legally  liable  for  the  action  of  persons 
not  its  servants,  in  falsely  announcing  the  arrival  of  train  at  a  sta- 
tion, whereby  a  passenger  in  attempting  to  alight  from  the  train  is 
injured  *  In  an  action  for  an  injury  to  a  passenger  occurring  while 
getting  off  •the  cars,  instructions  to  the  jury  to  the  effect  that  if  the 
want  of  proper  care  or  skill  on  the  part  of  the  conductor  caused  the 
injury,  the  defendant  would  be  liable,  were  held  not  to  be  erroneous, 
taken  in  connection  with  another  instruction  to  the  effect  that  if  the 
plaintiff  was  guilty  of  negligence  in  jumping  from  the  car,  she  could 
not  recover.  And  the  evidence  disclosing  that  the  plaintiff  leaped 
from  the  cars  merely  to  prevent  being  carried  on,  and  that  she  was 
at  the  time  warned  that  it  was  dangerous,  and  so  thought  herself,  it 
was  held  that  she  could  not  recover,  she  having  contributed  to  the 
injury  by  her  negligence.*  In  an  action  against  a  railroad  company 
for  an  injury  sustained  by  a  passenger,  who  in  a  dark  night,  upon 
the  arrival  of  a  train  on  the  main  track  next  to  the  depot,  alighted 
on  a  narrow  platform  between  that  track  and  a  side  track,  and  in 
crossing  from  the  platform  to  the  highway  was  struck  by  an  engine 
backing  on  the  side  track,  if  the  evidence  at  the  trial  has  any  ten- 
dency to  show,  according  to  the  general  knowledge  and  experience 
of  men,  that  the  arrangement  and  use  of  the  premises  wei*e  such  as 
to  invite  the  plaintiff  to  cross  to  the  highway  in  the  manner  in 

1  Davifl  V.   Chicago   &   Northwestern  *  EvansYille  &  Crawfordsville  R.  R.  Co. 

R.  R.  Co.,  18  Wis.  176.  «.  Daocan,  28  Ind.  441.     The  principle 

a  Frost  v.  Grand  Tnink  R.  R.  Co.,  10  that  there  can  he  no  recovery  for  an  injniy 

Allen  (Mass.),  887.  resulting  from  mutual  negligence  is  appli* 

*  Colamhus  &  Indianapolis  B.  B.  Co.  v,  cahle  to  an  action  for  an  iujury  which  is 

Farrell,  81  Ind.  408.  founded  on  a  contract.     Penn.  B.  R.  Ca 

V.  Aspell,  28  Peun.  St  147. 
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which  he  attempted  to  do  so,  that  he  used  ordinary  care  in  the  at- 
tempt, and  that  the  defendant  did  not  provide  proper  safeguards 
against  such  an  accident,  the  question  whether  there  was  due  care 
on  the  part  of  the  plaintiff,  and  negligence  on  the  part  of  the  defend- 
ant, is  for  the  juiy.^ 

In  an  action  for  an  injury  to  a  passenger,  caused  by  leaping  from 
a  box-car  while  the  train  was  stopped  at  the  station  to  which  the 
plaintiff  had  taken  passage,  no  means  of  descent  being  provided,  it 
was  held  that  an  instruction  to  the  effect  that  if  the  plaintiff  leaped 
from  the  car  without  being  in  peril,  or  having  reason  to  believe  that 
she  was  in  peril,  and  the  injury  thereby  resulted,  she  could  not  re- 
cover, was  held  to  be  properly  refused,  because  it  did  not  contain  the 
further  element  that  the  circumstances  might  be  such  that  the  plain- 
tiff might  reasonably  have  apprehended  injury  from  the  leap.^ 

But  generally,  no  recovery  can  be  had  if  the  cars  are  under  such 
motion  as  to  render  it  obviously  dangerous  for  a  person  to  attempt 
to  leave  them;^  and  under  such  circumstances  it  is  not  sufficient  to 
charge  the  company  that  the  conductor  advised  the  passengers  to 
make  the  attempt  It  is  the  duty  of  the  passenger  to  exercise  his 
own  judgment,  and  if  the  danger  was  so  great  that  a  man  of  ordi- 
nary prudence  would  not  have  attempted  it,  he  is  guilty  of  such 
contributory  negligence  as  bars  a  recovery.**    "When  the  danger  is 

^  Gaynor  v.  Old  Colony,  &c.  R.  R.  Co.,  to  assist  her.     She  had  several   parcels 

100  Mass.  208.  in  her  hands.     While  attempting  to  help 

2  Evansville,  Ac.  R.  B.  Co.  v.  Duncan,  her  off,  the  passenger  assisting  her  was 

28  Ind.  441.     See  Illinois  Central  R.  R.  turned  around  and  ohliged  to  step  off,  and 

Co.  V.   Slatton,   54  111.    193.     In   Penn.  in  doing  so,  pulled  the  plaintiff  off,  with 

R.  R.  Co.  V.  Kilgore,  82  Penn.  St.  292,  it  him,  and  she  was  iigured.     The  General 

was  held  that  where  a  woman  who  was  Term  held  that  the  plaintiff  was  not  neoes- 

travelling  with  three  children,  who  jumped  sarily  negligent  in  attempting  to  alight^ 

from  the  train,  which  had  started  after  two  but  that  the  question  whether  she  was  so 

of  her  children  had  got  off,  was  not  neces-  or  not,  was  for  the  jury.     But  the  Court  of 

sarily  chargeable  with  negligence.    South-  Appeals,  68  N.  Y.  556,  reversed  this  judg- 

weatern  R.  R.  Co.  v,  Paulk,   24  Ga.  856;  ment,  and  held  that  the  company  was  not 

Lambeth  v.  North  Carolina  R.  R.  Co.,  66  responsible  for  injuries  to  the  person  as- 

N.  C.  494;  Morrison  v.  Erie  R.  R.  Co.,  56  sisting  her,  and  that  the  plaintiff  herself 

N.  Y.   302 ;  Dougherty  v.  Chicago,  &c.  was  guilty  of  negligence  in  attempting  to 

R.  R.  Co.,  86  111.  467 ;  Wjratt  v.  Citizens'  leave  the  train  while  the  cars  were  in 

R.  R.  Co.,  55  Mo.  485  ;  Karle  v,  K.  &  C,  motion. 

&c.  R.  R.Co.,  65  Mo.  476;  Meyer  v.  Pa-  »  Damont  v.  N.  O.,  Ac.  R.  R.  Co.,  9 

cific,  &c.  R.  R.  Co.«  40  Mo.  151 ;  Smith  v.  La.  An.  441 ;  Jeffersonville,  &c  R.  B.  Co. 

Union  R  R.  Co.,  61  Mo.  588.     In  Burrows  v.  Hendricks,  26  Ind.  228  ;  Penn.  R.  R. 

V.  Erie  R.  R.  Co.,  8  T.  &  C.  (N.  Y.),  44,  Co.  v.  Aspell,  28  Penn.  St.  147  ;  Gavett 

the  plaintiff,  a  lady,  was  about  to  alight  v.  Manchester,  &c.  K.  R.  Co.,  16  Gray 

at  a  station  just  as  the  train  began  to  (Mass.),  501. 

move  slowly,  another  passenger  attempted  *  Chicago,  &c.  B.  B.  Co.  v.  Randolph* 
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apparent^  it  must  not  be  braved  simply  because  the  company  is 
bound  to  stop  the  train,  or  because  it  is  very  important  that  the  pas- 
senger should  stop  at  that  particular  time.  The  company,  in  such 
case,  is  bound  to  respond  in  damages  for  its  breach  of  duty  in  not 
stopping,  but  is  not  liable  far  injuries  received  by  the  passenger  in  at- 
tempting  to  leave  when  it  is  dangerous  for  him  to  do  so}  But  in  all 
cases  the  question  of  liability  must  necessarily  be  determined  by  the 
facts  and  circumstances  of  each  case,  —  whether  the  train  was  in 
rapid  motion,  whether  it  was  started  while  the  passenger  was  at- 
tempting to  leave,  and  whether  the  real  danger  was  obvious.^ 

In  a  Maryland  case,^  a  young  man  in  the  full  possession  of  all  his 
physical  and  mental  faculties,  having  a  valise  containing  clothing  in 
his  right  hand,  and  a  basket  of  provisions  on  his  left  arm,  attempted 
in  broad  daylight  to  leave  a  railway  train  while  it  was  moving 
slowly,  the  distance  from  the  lower  step  of  the  car  to  the  platform 
being  only  eighteen  inches,  and  in  doing  so  was  seriously  injured. 
In  an  action  of  damages  against  the  railroad  company,  it  was  held 
that  he  was  not  necessarily  negligent.  The  court  said  :  "  Accidents 
occur,  and  injuries  are  inflicted  under  an  almost  infinite  variety  of 
circumstances ;  and  it  is  quite  impossible  for  the  courts  to  fix  the 
standard  of  duty  and  conduct  by  a  general  and  inflexible  rule  appli- 
cable to  all  cases,  so  that  a  departure  from  it  can  be  pronounced 
negligence  in  law.  There  is  no  general  accord  of  judicial  opinion 
and  precedent  in  reference  to  attempts  to  leave  a  car  while  it  is 
in  motion,  but  the  weight  of  authority  is  against  the  proposition 
that  it  is  always,  as  matter  of  law,  negligence  and  want  of  ordinary 
care  for  a  person  to  attempt  to  get  ofif  from  a  car  when  it  is  in 
motion.  This  proposition  was  pressed  upon  the  Court  of  Appeals  of 
New  York;*  but  Folger,  J.,  in  delivering  the  opinion  of  the  court 
in  that  case,  said  :  '  Were  I  disposed  to  accede  to  it  upon  principle, 
which  I  am  not,  I  should  feel  myself  precluded  by  prior  decisions  of 
this  court,  and  influenced  to  a  contrary  conclusion  by  those  of  other 
courts.    The  rule  established,  and  as  I  think  the  true  one,  is  that  all 

53  TIL  510  ;  Jeffersonyille,  &c.  R.  R.  Co.  it  was  held  that  no  recovery  could  be  had 

9.  Swift,  ante  ;  Chicago,  &c.  R.  R.  Co.  v.  where  the  injury  was  brought  about  by  the 

Hazzard,  26  III.  878.  action  of  a  person  not  in  ^e  employ  of  the 

1  Georgia  R.  R.  Co.  v.  McCurdy,  45  Oa.  company. 
288.  '  Cumberland  Valley  R.  R.  Co.  v.  Mau- 

>  Jeffersonville  R.  R.  Co.  v.  Hendricks  gans,  61  Md.  58. 
anU;  St.  Louis,  Jcc.  B.  R.  Co.  v.  Cantrell,         *  In  the  case  of  Morrison  v.  Erie  B.  B. 

87  Ark.  519.    But  see  Barrows  v,  Erie  Ca,  66  N.  7.  802. 
B.  B.Co.,  8  T.  Jk  C.  (N.  Y.)  44,  in  which 
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the  circumstances  of  each  case  must  be  considered,  in  determining 
whether  in  that  case  there  was  contributory  -negligence  or  want  of 
ordinary  care ;  and  that  it  is  not  sound  to  select  one  prominent  and 
important  fact  which  may  occur  in  many  cases,  and  to  say,  that 
being  present,  there  must,  as  matter  of  law,  have  been  contributory 
negligence.  The  circumstances  vary  infinitely,  and  always  affect, 
and  more  or  less  control  each  other.  Each  must  be  duly  weighed 
and  relatively  considered,  before  the  weight  to  be  given  to  it  is 
known.* "  ^  Kail  way  companies  are  bound  to  bring  their  trains  to 
a  halt  at  places  convenient  for  passengers  to  alight.^  In  an  English 
case,^  it  appeared  that  the  car  in  which  the  plaintiff  rode,  being  the 
last  car,  remained  about  four  feet  from  the  platform  when  the  train 
bad  stopped,  and  the  plaintiff,  in  attempting  to  alight,  believing  she 
was  about  to  step  on  the  platform,  fell,  in  consequence  of  the  insuffi- 
ciency of  light  at  that  point,  and  was  injured.  It  was  held  that  the 
plaintiff  could  recover.  In  this  case,  Cockbubn,  C.  J.,  said :  "  An 
invitation  to  passengers  to  alight  on  the  stopping  of  a  train,  without 
any  warning  of  danger  to  a  passenger  who  is  so  circumstanced  as 
not  to  be  able  to  alight  without  danger,  such  danger  not  being  visi- 
ble and  apparent,  amounts  to  negligence;  .  .  .  and  it  appears  to  us 
that  the  bringing  up  of  a  train  to  a  final  stand-still,  for  the  purpose 
of  the  passengers*  alighting,  amounts  to  an  invitation  to  alight,  —  at 
all  events,  after  such  a  time  has  elapsed  that  the  passenger  may  rea- 
sonably infer  that  it  is  intended  he  should  get  out  if  he  proposes 
to  alight  at  the  particular  station."  * 

1  Johnson  v.  West  Chester  &  Phila.  In  Colorado  &  Indiana  Central  B.  B.  Co. 

B.  B.  Co.,  70  Penn.  St.  867;  Penn.  B.  B.  v.  Farrell,  81  Ind.  408,  where  the  train 

Co.  V.  Eilgore,  32  id.  202  :  Doss  v.  B.  B.  passed  beyond  the  platform  and  stopped, 

Co.,  59  Mo.  27;  s.  c.  21  Am.  R«p.  871;  leaving  one  of  the  cars  over  a  culvert,  the 

Filer  v.  N.  Y.  Central  B.  B.  Co.,  49  N.  Y.  conductor  announcing  the  name  of  the 

47;  Lambeth  v.  North  Carolina,  &c.  B.  B.  station,  and  a  passenger  in  attempting  to 

Co.,  ($6  N.  C.  494;  8  Am.  Rep.  508;  B.  B.  alight  was  injured  by  reason  of  darkness 

Co.  V.  Biddsley,  54  111.  20;  Curtis  «.  De-  and  not  being  able  to  see  where  the  car 

troit,  &c.  B.  B.  Co.,  27  Wis.  168.    See  also  was,  the  company  was  held  liable.     Whit- 

Swigert  v.  Han.  &  St.  Jo.  B.  B.  Co.,  75  taker  v,  Manchester,  &c.   Ry.  Co.,  L.  B  6 

Mo.  475;  Strau.*}  v.  Kansas  City,  id.  185  ;  C.  P.  464,  was  a  case  precisely  similar,  and 

Central  B.  B.  &  Bank.  Co.  v.  Letcher,  69  the  plaintiff  was  allowed  to  recover.    But 

Ala.  106  ;  44  Am.  Rep.  606.  in  Bridges  v.  North  London  Ry.  Co.,  L.  B 

3  Delamatyr  v.  R.  B.   Co.,  24    Wis.  6  Q.   6.  877,  it  was  held  that  where  a 

518.  passenger  alighted  fh>m  the  last  car  of  a 

*  Cockle  V.   South-Eastem    Ry.    Co.,  train,  while  such  car  was  standing  in  a 

anie,  tunnel  in  the  vicinity  of  a  station,  a  re- 

^  Prseger  v.  The  Bristol  &  Exeter  By.  covery  could  not  be  had  for  the  death  of 

Co.,  24  L.  T.  Rep.  N.  s.  106,  was  a  ca.^  the  paasenger  in  consequence,  there  being 

exactly  similari  and  the  plaintiff  recovered,  no  evidence  that  the  train  had  come  to  a 
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Beasonable  time  for  leaving  the  cars  should  be  allowed,  and  if 
the  time-tables  do  not  allow  sufficient  time  for  all  passengers, 
whether  young  or  old,  to  leave  the  cars  in  safety,  and  an  injury 
is  thereby  occasioned,  the  company  will  be  liable.^     But  sick  per- 

final  stand-Btill,  or  to  a  place  where  the  838.  "These  are  risks  which  the  moift 
oompaDy  designed  the  passenger  should  prudent  men  take,  and  plaintiff  will  not 
alight.  See  also  Siner  v.  Great- Western  be  barred  of  a  recovery  if  he  adopted  that 
Ky.  Co.,  L.  K.  4  £zehq.  117 ;  Frost  v,  course  which  the  most  prudent  men  would 
Grand  Trunk  Ry.  Co.,  10  Allen  (Mass.),  take  under  the  cii*ouiustance8."  Smith  v, 
887.  In  Forsyth  v.  Boston,  &c.  R.  R.  Union  R.  R.  Co.,  61  Mo.  588;  Meyer  v. 
Co.,  108  Mass.  610,  where  a  passenger,  on  Pacific  R.  R.  Co.,  40  id.  151.  "If  a  pas- 
alighting  from  a  car  at  night,  instead  of  senger  be  negligently  carried  beyond  his 
walking  along  the  platform  to  the  end  stopping-place,  and  where  he  had  a  right 
steps,  voluntarily  stepped  off  the  side  into  to  be  let  off,  he  can  recover  for  the  incon- 
a  eattle-gnard,  although  knowing  where  venience,  loss  of  time,  and  expense  of 
the  highway  crossed  the  ndlroad  track,  it  travelling  back.  But  when  he  jumps,  or 
was  held  that  he  was  not  in  the  exercise  of  leaves  the  train,  under  circumstances  which 
due  care,  and  could  not  recover  for  injuries  prudence  would  forbid,  he  does  it  at  his 
thus  occasioned.  owu  risk  and  assumes  the  consequences  of 
1  Railroad  Company  v.  Baddsley,  54  his  owu  act."  Damont  v.  New  Orleans  & 
111.  19  ;  5  Am.  Rep.  71.  In  Kelly  v,  Carrollton  R.  R.  Co.,  9  La.  An.  441  ; 
Hannibal  A  St.  Joseph  R.  R.  Co.,  70  Mo.  Railroad  Co.  v.  Aspell,  28  Penu.  St.  147  ; 
604,  the  plaintiff,  a  passenger,  was  injured  Jeffenonville,  &c.  R.  R.  Co.  v,  Jeffernon, 
in  trying  to  leave  a  train  under  slow  26  lud.  228  ;  Monisou  v,  Erie  R.  R.  Co., 
motion,  having  been  negligently  earned  56  N.  Y.  302  ;  Burrows  v.  Erie  R.  R.  Co., 
past  liis  destination.  The  court  below  63  id.  556;  Dougherty  v.  Chicago,  &o. 
nonsuited  the  plaintiff,  and  this  was  re-  R.  R.  Co.,  86  111.  467  ;  Lucas  v.  New 
versed,  the  court  holding  that  the  question  Bedford,  &c.  R.  R.  Co.,  6  Gray  (Mass.), 
of  negligence  was  one  for  the  jury.  The  64.  If  the  conductor  has  given  sufficient 
court  said :  '*  In  the  case  of  Doss  v.  M.,  time  for  passengers  to  alight,  a  passenger 
K.,  &  T.  R.  R.  Co.,  59  Mo.  27,  21  Am.  who  jumps  from  the  train  after  it  has 
Rep.  371,  it  was  held  that  whether  the  started  is  remediless.  Strauss  v.  Kansas 
attempt  of  plaintiff  to  step  from  the  cars  City,  &c.  R.  R.  Co.,  75  Mo.  185  ;  Swigert 
while  the  train  was  in  motion  was,  under  o.  Hannibal,  &c.  R.  R.  Co.,  75  id.  475. 
all  the  circumstances  of  the  case,  such  It  was  said  by  the  court  in  Damont  v. 
negligence  as  would  relieve  defendant  of  New  Orleans,  &c.  R  R.  Co.,  9  La.  An. 
all  liability  for  accident,  was  a  question  of  441,  "if  a  passenger  is  foolhardy  enough 
fact  for  the  jury.  For  a  person  to  jump  to  jump  off  without  waiting  for  a  train  to 
from  a  car  propelled  by  steam  while  in  stop,  he  does  it  at  his  own  risk,  and  for 
rapid  motioji,  is  men  recklessness,  and  this,  his  own  gross  imprudence,  he  can  blame 
the  leap  must  be  made  at  his  peril ;  but  no  one  but  himseir."  In  Bon  v.  Railway 
to  step  from  a  car  not  beyond  the  platform  Passenger  Assn.  Co.,  56  Iowa,  654,  which 
when  it«*  motion  is  slight  or  almost  imper-  was  an  action  to  recover  weekly  compen- 
ceptible  may  or  may  not  be  negligence,  sation  under  an  accident  policy,  which  in- 
and  of  this  the  jury  are  to  decide  from  all  sured  the  plaintiff  against  accidents  while 
the  attending  circumstances."  In  this  actually  riding  on  a  public  conveyance 
case  the  plaintiff  was  not  a  passenger,  but  '*  in  compliance  with  all  rules  and  regula- 
had  got  upon  the  train  to  assist  some  tions  of  the  carriers,  and  not  neglecting  to 
friends,  and  the  train  started  without  suffi-  use  due  diligence  for  self-protection,"  — 
cient  notice.  Wyatt  v.  Citizens*  R.  R.  it  was  held  that  for  an  injury  received  by 
Co.,  55  Mo.  485  ;  Karle  v.  K.  C,  St.  J.,  him  while  riding  on  the  steps  of  a  railway- 
4  C.  B.  R.  R.  Co.,  55  id.  476  ;  Lloyd  v.  car  in  violation  of  the  known  rules  of  the 
H.  &  St.  J.  R.  R  Co.,  58  id.  509  ;  66  id.  company,  he  could  not  recover  upon  the 
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sons,  and  pei-sons  unable  to  take  care  of  themselves  should  provide 

themselves  with  proper  assistants  while  travelling  in  railroad-cars; 

policy.  Secor  v.  Railroad  Co.,  10  Fed.  possible  to  sappoee  that  anyone  of  com- 
Rep.  15  ;  Chicago, .  &c.  R.  R.  Co.  v,  moD-senae  does  not  know  that  there  is 
Scales,  90  111.  586  ;  Gavett  v.  Railroad  danger.  It  is  trae  that  there  are  circDm- 
Co.,  16  Oray  (Mass.),  501.  In  Hickey  v.  stances  where  it  is  not  negligence  to  take 
Boston,  &c.  R.  R.  Co.,  14  Allen  (Mass.),  a  choice  of  risks  or  where  an  act  is  done 
429,  the  rule  was  stated  to  be  that  a  per-  withoat  freedom  of  choice.  Bat  the  oom- 
son  cannot  recover  for  injuries  received  mon-sense  of  mankind  teaches  us  that  no 
while  voluntarily  and  unnecessarily  stand-  one  has  a  right  to  risk  life  or  limb  merely 
ing  upon  the  platform  of  a  car  while  to  avoid  inconvenience.  Upon  the  facts 
in  motion.  Nichols  v.  Middlesex  R.  R.  in  this  case  no  one  can  doubt  that  the 
Co.,  106  Mass.  463  ;  Harvey  v.  Eastern  railway  agents  were  wrong  in  not  stopping 
R.  R.  Co.,  116  id.  269  ;  Indianapolis,  &c.  at  the  station.  If  put  to  any  inconveni- 
R.  R.  Co.  V.  Able,  59  IIL  131  ;  Burrows  ence  by  being  carried  further,  Bangs  had 
«.  Erie  R  R.  Co.,  63  N.  Y.  556  ;  Ohio,  a  legal  remedy  for  it.  No  doubt  the 
kc.  R.  R.  Co.  V.  Schiebe,  44  111.  560 ;  vexation  and  anxiety  would  lead  to  some 
Jeffersonville  R.  R.  Co.  r.  Swift,  26  Ind.  trouble  of  mind,  but  they  cannot  be  held 
459.  In  Lake  Shore,  &c.  R.  R.  Co.,  v.  suflScient  to  justify  ninning  into  bodily 
Bangs,  47  Mich.  470,  it  was  held  that  it  danger."  In  Chicago  City  R.  R.  Ca  v. 
is  negligent  in  a  passenger  to  leap  from  a  Mumford,  97  111.  560,  the  court  said  :  '*It 
train  moving  six  miles  an  hour,  for  the  is  a  fact,  in  regard  to  which  there  is  no 
purpose  of  getting  off  at  a  station  where  dispute,  that  the  plaintiff  desired  to  get 
the  train  should,  but  does  not  stop,  al-  off  the  car  at  the  Palmer  House,  and  the 
though  he  does  so  to  save  anxiety  to  his  driver  had  been  notified  of  this  £act  and 
mother  who  is  expecting  him,  and  although  had  agreed  to  stop  the  car  and  let  the 
othei-s  have  frequently  jumped  off  trains  plaintiff  off  at  this  place.  The  instraction, 
going  at  that  rate  of  speed.  The  court  with  these  facts  before  the  jury,  in  sub- 
said  :  "  We  have  reluctantly  felt  ourselves  stance  directed  them  that  if  the  plaintiff^ 
compelled  to  hold  that  in  our  judgment  when  near  the  Palmer  House,  undertook 
such  conduct  is  beyond  any  question  to  get  off  the  car  while  it  was  going  slowly, 
negligence,  and  that  the  jury  should  have  the  driver  having  no  notice  of  his  in  ten- 
been  so  instructed.  The  fact  that  many  tion,  he  could  not  recover,  although  the 
|)ersons  take  the  rink  of  leaving  cars  in  car  started  forward  just  as  he  was  stepping 
motion  does  not  make  them  any  the  less  off.  Had  the  instruction  said  that  plain- 
risks  which  they  have  no  right  to  lay  at  tiff,  before  he  reached  the  Palmer  House, 
the  door  of  the  railroad  companies.  No  or  before  he  was  opposite  the  entrance, 
company  can  use  effectively  coercive  pow-  without  notice  to  the  driver,  and  while 
ers  to  keep  passengers  from  doing  such  the  car  was  moving  at  its  usual  rate 
things.  All  persons  of  sound  mind  must  of  speed,  undertook  to  get  off,  etc,  it 
be  held  responsible  for  knowledge  of  the  might  have  been  sustained,  but  its  Ian- 
usual  risks  of  such  travelling.  Every  one  guage  and  meaning  are  entirely  different, 
is  supposed  to  know  that  a  fall  beside  When  the  plaintiff  was  opposite  the 
a  moving  train  is  very  likely  to  bring  entrance  to  the  Palmer  House,  he  was 
gome  part  of  the  body  or  limbs  in  danger  near  the  Palmer  House,  and  if,  when 
of  being  crushed.  Every  one  is  supposed  opposite  the  entrance,  he  undertook  to  get 
to  know  that  in  jumping  from  a  vehicle  off,  the  car  being  barely  in  motion,  —  or  as 
running  six  miles  an  hour  or  much  less,  he  stated  in  the  instruction,  which  may  mean 
stands  a  good  many  chances  of  falling  or  the  same  thing,  going  slowly,  —  and  as 
being  unable  to  fully  control  his  move-  he  was  in  the  act  of  stepping  off,  the  car 
ments,  and  that  falling  near  a  train  is  started  forward,  and  he  was  thrown  to  the 
always  dangerous.  No  doubt  every  one  ground  and  injured,  he  might  recover ; 
who  tries  such  an  experiment  (lersnades  but  had  the  instruction  been  given,  he 
himself  that  he  will  escape,  but  it  is  im-  could  not.     We  are  of  opinion  that  the 
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and  if    a  person    is  sick  and  unable   to   walk    without    assist- 
ance, thereby  requiring  longer  delay  at  the  station  than  usual,  he 

iartnictioii  was  calculated  to  misleftd  the  charge.  It  in  well  settled,  with  reference 
jury,  and  the  court  did  not  err  in  refusing  to  the  liability  of  common  carriers  of  pas- 
it.*'  It  is  not  necessarily  negligent  in  a  sengers,  that  if,  through  the  negligence  of 
passenger  to  jump  off  a  railway  train  in  the  carrier,  a  passenger  is  placed  in  a  situ- 
fast  motion  to  avoid  a  coUision,  even  if  he  ation  of  great  peril,  the  attempt  of  the 
would  have  escaped  injuiy  by  remaining  passenger  to  escape  the  danger,  even  by 
in  his  seat.  Thus  in  Wilson  v.  Northern  doing  an  act  also  dangerous,  and  from 
Pacific  R.  R.  Co.,  26  Minn.  278,  the  which  injury  results,  is  not  necessarily 
court  said  :  "The  fourth  request  of  de-  an  act  of  contributory  negligence,  such  as 
fendant  asked  the  court  to  lay  down  the  will  prevent  him  recovering  for  the  injury 
rule  that  there  was  no  excuse  for  plaintiff  sustained.  If  it  were,  passengers  would 
jumping  from  the  car,  unless  the  motion  be  required  to  suppress  the  instinct  of 
of  the  car  clearly  indicated  to  persons  of  self-preservation,  and  sit  passive,  to  receive 
ordinary  prudence  and  understanding  that  whatever  might  befall  them,  instead  of 
the  car  was  then  off  the  track.  This  re-  acting  as  nature  impels  every  man  to  act. 
quested  instruction  was  wrong.  One  rea-  The  test  of  contributory  negligence, 
son  of  several  why  it  was  incoiTCct  was  where  the  passenger  is  injured  in  endeavor- 
that  it  asked  the  court,  instead  of  the  ing  to  escape  the  peril  in  which  the  iiegli- 
jury,  to  detennine  what  circumstances  gence  of  the  canier  has  placed  him,  is, 
would  lead  a  person  of  ordinary  prudence  was  the  attempt  an  unreasonable,  precipi- 
to  do  as  it  was  claimed  plaintiff  did.  De-  tate,  or  rash  act,  or  was  it  an  act  which  a 
fendant'a  eighth  and  eleventh  requests  person  of  ordinary  prudence  might  do? 
made,  in  effect,  the  proposition  that  if  This  is  not  deteimined  by  the  result  of  the 
plaintiff  could,  with  reasonable  endeavors,  attempt  to  escape,  nor  by  the  result  that 
have  remained  in  his  seat,  and  if,  had  he  would  have  followed  had  the  attempt  not 
so  remained,  he  would  not  have  been  been  made.  To  permit  that  to  detennine 
ii^'ured,  then  he  cannot  recover.  This  it  would  be,  iu  effect,  to  require  of  the 
would  make  the  propriety  of  a  passenger  passenger  to  judge  with  absolute  certainty 
jumping  from  a  car  depend  on  the  result  the  extent  to  which  the  danger  would  go 
alone ;  not  upon  his  exercising  ordinary  if  he  made  no  move,  and  with  like  cer- 
pmdence  in  choosing  which  of  two  perils  tainty  the  consequences  of  the  attempt  to 
to  abide,  but  upon  his  foreseeing  the  event  escape.  In  the  case  at  bar,  no  degree 
of  either  fieril.  The  requests  were  incor-  of  prudence,  and  it  is  doubtful  if  any  de- 
rect.  The  meaning  of  defendant's  third  gree  of  skill  and  experience  iu  operating 
request  is  somewhat  ambiguous,  and  the  railroads,  would  enable  one  to  determine 
court  might  have  refused  to  give  the  in-  with  certainty  that  he  would  not  be  in- 
struction for  that  reason.  As  we  under-  jured  if  he  remained  in  the  car,  nor  that 
stand  it,  however,  and  as  the  jury  might  he  would  be  injured  if  he  left  it.  The 
have  understood  it,  had  it  been  given,  it  passenger  in  such  a  case  must  of  necessity 
would  put  upon  a  passenger  the  duty  of  judge  of  the  danger  in  remaining  where  he 
determining  correctly  the  actual  existence  is,  as  also  of  the  danger  in  attempting  to 
and  extent  of  the  danger.  The  modifica-  escape,  by  the  circumstances  as  they  then 
tion  which  the  court  made  does  not  leave  appear  to  him,  and  not  by  the  result.  He 
the  instruction  as  clear  as  might  be  wished,  acts  upon  the  probabilities  as  they  then 
but  made  it,  in  effect,  an  instniction  that  appear  to  him,  and  if  he  acts  as  a  man  of 
to  excuse  jumping  from  a  car  going  at  ordinary  prudence  would  in  such  case  act, 
great  speed,  there  must  be  such  circum-  he  will  choose  the  hazard  that  from  these 
stances  or  conditions  of  peril  as  would  in-  circumstances  appears  to  him  to  be  the 
duce  such  fear  and  tremor,  in  persons  of  least.  If  plaintiff  did  so  act  (supposing 
ordinary  prudence  and  firmness,  as  to  lead  him  to  have  jumped  from  the  car,  as 
them  to  such  acttion.  This  does  not  differ  claimed  by  defendant),  then  the  attempt 
from  the  rule  laid  down  in  the  general  to  escape  was  not  contributory  negligence. 
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should  give  timely  notice  to  the  conductor.^    Passengers  at  inter- 
mediate stations,  where  trains  stop  for  refreshments,  have  the  same 

Stokes  V.  Saltoustall,  13  Pet.  (U.  S.)  181 ;  injured,  without  fault  on  his  pait,  bj  aoj 
Buel  V.  New  York  Central  R.  R.  Co.,  31  dereliction  of  its  duty  in  the  premises  by 
N.  Y.  814  ;  Twomley  v.  Central  Park,  &c.  a  railway  company,  can  recover  damagea 
B.  R.  Co.,  69  id.  158  ;  25  Am.  Rep.  162.  against  the  corporation  for  injuries  thus 
That  he  was  injured  iu  hi;s  attempt  to  received.      Cooley  on    Torts,    605,  606, 
escape,  and  that  those  who  remained  in  642  ;  Add.  on  Torts,  {  245 ;  Shearm.  4 
the    car   were   unhurt,   mifgat  of  course  Red.  on  Neg.  827,  {  275.    This  prindplb 
be  considered  by  the  jury  in  determining  has  been  applied  in  a  case  where  a  pia* 
this  question."  senger,  an  old  lady,  was  put  out  at  her 
^  New  Orleans,  &c.  R.  R.  Co.  v.  Stat-  destination  at  a  station  where  there  was 
ham,  42  Miss.  607.     In  Illinois  Central  no  light  to  guide  her  steps,  and  no  em- 
B.  R.  Co.  V,  Sktton,  54  111.  183,  it  ap-  ploye  of  the  company  to  show  her  the 
peared  that  the  train  upon  which  the  pas-  way  out  of  the  station-grounds,  and  was 
•enger  was  travelling,  having  stopped  at  a  injured  in  trying  to  go  from  the  station  to 
station,   remained  a  reasonable  time  for  a  friend's  house,  by  falling  from  the  plat- 
passengers  to  alight,  but  he,  not  availing  form.     Patten  v,  R.  R.  Co.,  32  Wis.  528. 
himself  of  the  opportunity,  waited  until  Under  the  same  rule  a  railway  company 
the  train  began  to  move,  when,  in  attempt-  was  held  responsible  for  ii^uries  received 
tng  to  leave  the  cars,  he  was  fatally  in-  by  a  passenger  in  walking  from  one  of  iU 
jured.     1 1  was  held  that  the  company  was  trains  to  a    transfer-boat    by  falling  on 
not  liable,  there  being  no  proof  of  mis-  a  wharf  on  which  there  was  not  sufficient 
management  of  the  train  or  careless  con-  light.     Beard  v,  Passumpsic,   &c.  R.  R. 
duct  of   the  employ^     In   Peniston  v.  Co.,  48  Yt.  101.     In  the  enforcement  of 
Chicago,  St.  L.,  &  N.  0.  R.  R.  Co.,  34  the  same  rule    a  railw^  company  waa 
La.  An.  777,  it  was  held  that  railway  mulcted  in  damages  in  a  case  where  a 
companies  carrying  passengers  over  long  lady  passenger,  alighting  from  her  train  al 
journeys  are  bound  to  provide  easy  modes  her  destination,  and  finding  no  safe  and 
and  to  allow  a  reasonable  time  to  their  convenient  platform  leading  to  the  hig^- 
possengera  to  obtain  food  and  necessary  way,  attempted  to  walk  across  three  of  the 
refreshments ;  to  furnish  safe  and  projjer  railroad-tracks,  and  falling  in  a  '  cattle- 
means  ef  ingress  and  egress  to  and  from  guard '  filled  with  snow,  was  mn  over  and 
trains  to  the  eating-stations,  whether  said  killed  by  another  train  of  said  company, 
eating-houses  be  under  the  control  of  the  The  obligation  of  furnishing,  by  railway 
railroad  or  a  third  person;    to  provide  companies,    safe    and    easy    ingress    and 
sufficient    lights  for  the  safety  of  their  egress  to  and  from  their  platforms  has 
pas.sengere  going  to  or  coming  from  meals  been  extended  so  as  to  embrace  cases  of 
had  at  night,  and  give  them  correct  in-  iwrsons  who  were  not  pass^ngen  on  their 
formation  as  to  the  exact  location  of  their  roads,  but  who  came  on  business  to  their 
respective  trains,  when  trains  have  been  stations,  and  were  injured  by  means  of  in- 
moved  during  the  absence  of  the  pasHsn-  sufficient  or  defective  platforms,  —  such  as 
gers  at  their  meals  ;  and  that  passengere  a  hackman  who  had  transported  passengers 
receiving  injuries  for  want  of  sufficient  to  a  railroad  depot.    Tobin  v.  Portland, 
light  and  correct  information  of  the  where-  he,  R.  R.  Co.,   59  Me.  188  ;  Jamison  v. 
abouts  of  their  train  on  returning  from  R.  R.  Co.,  56  Cal.  693  ;  Low  v.  Conn., 
the  eating-station  are  entitled  to  recover  &c.  R.  R.  Co.,  72  Me.  818 ;  39  Am.  Rep. 
damngf'S  against  the  company.     The  court  831  ;  Com.  v.  Boston  &  Maine  R.  R.  Co.» 
said  :    **  It  is  well   established  in  juris-  129  Mass.  500  ;  37  Am.  Rep.  882  ;  Stew- 
prudence  that  railway  companies  are  under  art  V.   International,  ftc.  R.  R.  Co.,  53 
the  legal  obligation  to  furnish  safe  and  Tex.  289  ;  87  Am.  Rep.  758.     In  a  recent 
proper  means  of  ingress  and  egress  to  and  Michigan  case,  Cartwri^ht  v.  Chicago,  Jtc. 
from  trains,  platforms,  Htation -approaches,  R.  R.   Co.   (decided   Feb.    8,    1884),   the 
etc.,  and  it  is  well  settled  that  any  person  plaintiff,  a  woman  sixty  yeara  of  age. 
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rights  in  reference  to  safe  egress  and  ingress  and  proper  station 
accommodations  and  platforms  as  at  the  termini  of  the  passage.^ 
But  the  rights  of  the  passenger  while  a  train  is  stopping  at  an  inter- 
mediate station  for  the  purposes  of  the  railroad  alone,  and  not  for 
the  refreshment  of  the  passenger,  are  not  so  extended.^    From  the 

travelling  on  the  defendant's  road.    The  down  in  other  cases.     Nicholson  v,  Lan- 

night  was  dark  aud  cloudy.     On  arriving  cashire,  kc.  Ry.  Co.,  8  H.  &  C.  584 ;  Foy 

at  her  destination  she  and  her  husband  v.  London,  &c.  Ry.  Co.,   18  C.  B.   N.  8. 

who  was  with  her  got  out  at  the  rear  end  225  ;  Brassell  v.  N.  Y.  Cent.,  kc,  R.  R. 

of  the  car.     There  was  a  crossing  there,  Co.,  84  N.  Y.  241  ;  Penn.  R.  R.  Go.  v. 

and  she  was  familiar  with  the  locality.   In-  White,  88  Penn.  St.  827  ;  and  Bait,  k  O. 

stead  of  being  over  the  level  road  as  she  ex-  R.  R.  Co.  v.  State  (Md.),  12  Am.  k  Eug. 

pocted,  the  end  of  the  car  was  overadcpres-  R.  R.  Cas.  149,  are  among  those  so  hold- 

0ion  at  the  side  of  the  road,  and  when  her  ing.     There  was  therefore  evidence  to  go 

foot  left  the  step  she  went  down  so  far  to  the  jury  on  the  question  of  negligence 

that  her  hold  of  the  iron  was  broken  and  in  the  defendant.     And  the  peculiarity  of 

she  fell  to  the  ground.     During  all  this  the  case  is  such  that  the  same  facts  which 

time,   no  one  connected  with  the  train  tend  to  show  negligence  in  the  railroad  com- 

or  employed  by  the  defendant  was  giving  pany  tend  in  the  same  degree  to  show  that 

her  assistance  or  looking  after  passengers  the  plaintiff  was  without  fault.     If  she 

at  the  rear  end  of  the  car.     It  was  held  had  a  right  to  assume  that  the  landing- 

that  under  such  circumstances  it  cannot  place  was  safe,  she  was  not  negligent  in 

be  said  that  it  is  negligence  per  se  for  a  stepping  down  as  she  did.     It  must  be 

passenger  to  leave  the  car  at  the  rear.     If  conceded  that  she  did  not  exhibit  a  very 

there  was  negligence  in  this  case  it  must  high  degree  of  caution,  but  we  cannot  say 

arise  from  the  fact  of  the  darkness,  the  that  it  was  not  as  much  as  the  average 

knov^n  fact  that  the  rear  of  the  car  was  passenger  would  have  shown  under  liks 

not  at  the  landing,  and  the  uncertainty  in  circumstances." 

respect  to  the  ground  where  it  stood.     If  ^  McDonald  o.  Chicago  k  N.  W.  R.  R. 

the  front  end  of  the  car  had  been  at  the  Co.,  ante. 

platform,  there  would  have  been  more  *  Frost  v.  Grand  Trunk  R.  R.  Co., 
reason  for  insisting  that  the  plaintiff  ante.  In  State  v.  Orand  Trunk  R.  R.  Co., 
should  have  gone  in  that  direction.  But  68  Me.  176,  the  rule  was  laid  down  that 
we  think  a  woman  is  excusable  for  not  de-  a  passenger  on  a  railway,  who  purchases  a 
siring  to  pass  through  the  smoking-car,  ticket  for  a  distant  station  and  gets  off  the 
and  she  has  a  right  to  assume  it  is  not  ex-  train  temporarily,  and  without  notice,  in- 
pected  of  her.  We  also  think  that  passen-  vitation,  or  objection,  while  it  is  stopping 
gera,  where  not  notified  to  the  contrary,  at  an  intermediate  station,  does  no  illegal 
may  rightfully  assume  that  it  is  safe  to  act,  but,  for  the  time,  he  surrenders  his 
alight  from  the  car  wherever  it  is  stopped  place  and  rights  a&  a  passenger ;  but  he 
for  passengers  to  leave  it  And  if  no  may  return  and  iteume  his  place  and 
light  is  given  them  to  leave  the  car  by,  rights  as  a  passenger  on  the  train  before  it 
they  are  not  to  be  charged  with  fault  for  sterte,  and  the  officers  of  the  railway  are 
leaving  in  the  darkness.  If  a  car  in  which  bound  to  give  reasonable  notice  of  the 
there  were  passengere  was  not  standing  starting  of  the  train.  One  who  passed  out 
where  it  would  be  safe  for  them  to  alight  of  a  railway-car,  and  got  upon  the  plat- 
without  assistance,  it  was  the  duty  of  the  form  thereof  and  attempted  to  step  or 
eompany  to  provide  assistance,  or  give  jump  from  the  car  while  it  was  in  motion, 
warning,  or  to  move  the  car  to  a  more  cannot  recover  for  injuries  suffered  in  con- 
gaitable  place.  Thiswas  decided  in  Cockle  sequence  thereof,  even  though  he  had 
•.  London  &  S.  E.  Ry.  Co.,  L.  R.  7  C.  P.  reached  his  place  of  destination,  and  the 
821,  a  case  on  its  facts  very  similar  to  this;  train,  which  had  previously  stopped  to 
and  the  same  principle  has  often  been  laid  permit  passengere  to  alight,  had  not  so 
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decisions  it  is  apparent  that  passengers  are  allowed  considerable 
latitude  in  travelling  by  railroad ;  that  the  responsibility  of  railroad 
companies  is  made  commensurate  with  the  general  duties  which 
they  owe  the  passengers,  such  as  safe,  convenient,  and  comfortable 
modes  of  ingress  and  egress  from  trains,  platforms,  station-approaches 
and  passenger-rooms ;  and  that  the  application  of  the  rules  of  law, 
both  in  this  country  and  in  England,  has  been  thus  far  characterized 
with  a  due  regard  both  for  the  rights  of  the  railways  and  the 
public. 

In  an  action  against  a  railroad  company,  for  injuries,  resulting 
from  attempting  to  leave  the  train  when  in  motion,  an  important 
element  in  the  case  is,  whether  the  train  was  in  fact  stopped  a 
sufficient  time  reasonably  to  enable  the  passengers  to  get  off.  1/ 
so,  it  cannot  be  said  to  have  been  guilty  of  negligence  in  the  man- 
agement of  its  train,  and  no  recovery  can  be  had.^     In  the  case  last 

stopped  for  a  reasonable  length  of  time,  of  contributory  negligence  in  attempting 

Penn.  B.  B.  Co.  v.  Aspell,  23  Penn.  St.  to  alight  from  the  train  while  it  was  in 

147.     In  Gavett  v.  Manche.<iter,  &c.  R.  R.  motion.     Bon  v.  Bailway  Co.,  10  N.  W. 

Co.,  16  Gray  (Mass.),   501,  it  was  held  Bep.  (Iowa)  225;  Lake  Shore  k  M.  S. 

that  **a  passenger  in  a  railroad-car  who,  R.   R.   Co.  v.  Bangs,  47  Mich.   470,  11 

knowing   tliat   the   train   is  in    motion,  N.  W.  Bep.  276 ;  Jewell  v,  Chicago,  iac 

goes  out  of  the  car  and  steps  upon  the  R.  R.  Co.,  54  Wis.  610. 
platform  of  the  station  while  the  train         ^  Davis  v.  Chicago,  kc.  B.  B.  Co.,  18 

is  still  in  motion,  is  so  wanting  in  ordi-  Wis.   175.    In  Com.  v.  Boston  &  Maine 

nary  care  as  not  to  be  entitled  to  maintain  B.  B.  Co.,  129  Mass.  500,  an  action  was 

an  action  against  the  railroad  corporation  brought  to  recover  a  statute  penalty  for 

for  an  injury  therefrom."    Hickey  v.  Mid-  killing  one  H.,  who  claimed  to  be  a  pas- 

dlesex  R.  R.  Co.,  14  Allen  (Mass.),  429.  senger  npon  defendant's  railroad.    It  ap> 

Nichols  V.  Railroad  Co.,  106  Mass.  463 ;  peared    that     the    deceased,     who    was 

Harvey  v.  Eastern  B.  R.  Co.,  116  id.  269;  travelling  on  the  defendant's  train,  left  it 

Illinois  Central  B.  B.  Co.  v.  Able,  59  111.  while  it  was  in  motion,  slowly  passing  a 

181  ;  Ohio  &  M.  R.  R.  Co.  v.  Schiebe,  44  station  where  he  intended  to  alight,  and 

id.  460  ;  Burrows  v.  Erie  R.  R.  Co.,  63  was  struck  by  a  train  passing  on  another 

N.  Y.  556  ;  Morrison  v.  Erie  B.  B.  Co.,  56  track  and  killed.     It  was  held  that  the 

id.  302  ;  Canada  R.  R.  Co.  v.  Randolph,  58  deceased  was  not  a  passenger  after  he  had 

111.  510  ;  Illinois  C.  R.  R.  Co.  v,  Slatton,  left  the  moving  train,  and  was  not  entitled 

54  id.  133  ;  Ohio  &  M.  B.  B.  Co.  u,  Strat-  to  protection  by  the  defendant  as  such, 

ton,  78  id.  88  ;  Chicago  &  N.  W.  B.  B.  The  court  said  :  **  It  is  true  that  one  who 

Co.  V.  Seates,   98  id.   586.     In  Secor  v,  has  bought  a  ticket  of  a  railroad  corpora-  ' 

Toledo,  &c.  R.  R.  Co.,  10  Fed.  Rep.  15,  a  tion  is  ordinarily  a  passenger  of  the  cor- 

passenger,  on  a  train  that  had  approached  a  poration  from  the  time  when  he  reasonably 

station  and  was  still  moving  slowly,  stood  and  properly  starts  from  the  ticket-office 

on  the  lower  step  of  a  car,  in  the  act  of  or  waiting-room  in  the  station  to  take  his 

stepping  to  the  platform  of  the  station,  seat  in  a  car  of  the  train  until  he  has 

when,   in  consequence  of  the  car  being  reached  the  station  to  which  he  is  entitled 

moved  forward  with  a  jerk  he  was  thrown  to  be  carried,  and  has  had  an  opportunity 

npon    the    platform    and     injured ;  and  by  safe  and  convenient  means  to  leave  the 

Drummond,  C.  J.  held  that  he  was  guilty  train  and  roadway  of  the  corporation  at 
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cited  the  court  held  that  the  defendant  was  entitled  to  an  instruc- 
tion that  "  if  the  train  had  stopped  a  sufficient  time  to  enable  the 
plaintiff  to  leave  it  safely,  and  had  then  again  started  on  its  course, 
and  passed  the  platform,  and  the  plaintiff  then  left  the  platform  of 
the  car  while  the  train  was  in  motion,  rather  than  be  carried  by, 
he  was  guilty  of  carelessness  and  could  not  recover  for  the  injuries 
sustained  by  him ; "  also,  that  "  if  the  defendant  stopped  its  train  a 
sufficient  time  to  allow  the  plaintiff  to  leave  it  safely,  it  was  not 
guilty  of  negligence/'  The  train  must  be  stopped  a  sufficient  time 
reasonably  to  enable  all  persons  desiring  to  stop  at  the  station  to  do 
80,  and  the  question  as  to  whether  it  did  so  in  a  given  case  is  one  of 
fact  for  the  jury.^ 

that  station.    Warren  v.  Fitchburg  R.  R.  which  H.  was  had  passed  the  platform  of 
Co.,  8  AUen  (Maijs.),  227.     The  duty  of  the  station  to  which  he  was  entitled  to  be 
the  corporation  toward  him  is  to  furnish  a  carried,  did  not  give  him  the  right  to 
weU-constructed    and  safe  road,  suitable  leave  the  train  at  the  risk  of  the  corn- 
engine  and  cars,  competent  and  careful  pany."    In  Harvey  v.  Eastern  R.  R.  Co., 
engine-men,  conductors,  and  other  neces-  116  Mass.  269,   it  was  held  that  the  at- 
sary  laborers,  in  order  that  all  injuries  tempt  to  get  on  a  moving  train  was  prima 
which  human  foresight  can  g^ard  against  facie  contributory  negligence.      In  Illi- 
Diay  be  prevented.     But  this  duty  rests  nois  Cent.  R.  R.  Co.  v.  Statton,  54  ill. 
on  the  corporation  only  so  long  as  the  188,  id.   109,  the  train  stopped  and  re- 
passenger  sees  fit  to  be  carried  by  it ;  and  mained  a  reasonable  time,  but  the  deibe- 
if  h&  chooses  to  abandon  his  journey  at  dent  waited  until  it  began  to  move,  and 
any  point  before  reaching  the  place  to  was  killed  in  attempting  to  get  off.     It 
which  he  is  entitled  to  be  carried,  the  cor-  was  held  that  there  was  no  ground  of  re- 
poration  ceases  to  be  under  any  obligation  covery.      Where   a  train    stopped    at    a 
to  provide  him  with  the  means  of  travel  water-station,  and  a  passenger  attempted 
ling  further.     And  while  it  is  true  that  if  to  get  off,  but  just  as  he  started  to  do  so 
he  leaves  the  train  while  it  is  at  rest  at  a  it  was  started  with  a  jerk,  and  he  was 
station,  he  is  entitled  to  an  opportunity  thrown  off  and  injured,  it  was  h^ld  that 
.00  to  do  in  safety,  it  is  equally  true  that  as  he  was  told  by  the  conductor  that  the 
the  corporation  is  not  under  any  obliga-  train  would  stop,  he  was  justified  in  get- 
tion  to  make  it  safe  for  him  to  leave  the  ting  off,  and  that  the  company  was  liable 
train  while  it  is  in  motion,  and  that  if  he  for  the  injury.     Wood  v.  Lake  Shore,  &c., 
does  80   he  assumes  all  risk  of  iigury.  R*  R-  Co.,  49  Mich.  870. 
Gavctt  V.  Manchester  &  Lawrence  R.  R.  ^  Paulk  v.  Southwestern   R.  R.    Co., 
Co.,  16  Gray  (Mass.),  501.     In  the  ease  at  24   Ga.   856;  Illinois,   &c.   R.  R.  Co.   v. 
bar,  so  long  as  the  train  was  in  motion,  H.  Statton,  54  111.   128  ;  Lambeth  v.  North 
could  not  leave  it  and  still  retain  his  right  Carolina  R.  R.  Co.,  66  N.  C.  494  ;  Evans- 
to  protection  until  he  had  left  the  road-  ville,  &c.  R.  R.  Co.  v.  Duncan,  28  Ind. 
way  of  the  corporation.    By  leaving  the  441  :   Lloyd  v.  Hannibal,  &c.  R,  R.  Co., 
train  while  in  motion  he  ceased  to  be  a  53  Mo.  509  ;  Pennsylvania  R.  R.  Co.  v. 
passenger  and  to  have  the  rights  of  a  Kilgore,  82  Penn.  St.   292  ;    Faii*mount, 
passenger  as  completely,  though  the  train  &c.    R.  R.   Co.  v.   Statler,    54   id.    875  ; 
was  moving  slowly  and  was  near  by  the  Toledo,   &c.    R.  R.   Co.   v.  Baddsley,  54 
station,  as  if  he  had  left  it  while  moving  111.  19  ;  Southern  R.  R.  Co.  v.  Keudrick, 
at  full  speed  between  stations.     Hickey  v.  40  Miss.    874  ;    Inhoff   v.  Chicago,    &c. 
Boston  k  Lowell  R.  R.    Co.,   14  Allen  R.  R.  Co.,  20  Wis.  344. 
(Mass.),  429.    The  fact  that  the  car  in 
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If,  under  the  influence  of  fright  produced  by  a  sudden  peril  to 
the  train,  a  passenger  jumps  from  the  train,  although  he  might  not 
have  been  injured  if  he  had  stayed  upon  the  train,  yet  lie  will  not  be 
precluded  from  recovering  for  the  injury,  if,  in  view  of  the  peril,  it 
was  an  act  of  reasonable  precaution  for  the  purpose  of  self-preserva- 
tion, to  leap  from  the  cars.^  The  same  degree  of  caution  is  not 
expected  or  required  from  a  person  who  is  suddenly  and  unex- 
pectedly placed  in  a  perilous  position  as  would  be  required  where 
there  was  time  for  deliberate  action ;  and  the  rule  may  be  said  to  be 
that  a  person,  who  without  negligence,  is  placed  in  a  position  of 
peril  is  not  responsible  for  a  mistake  of  judgment  in  getting  out 
of  it « 

1  Southwestern  R.  R.  Co.  v.  Faulk,  2i  the  inatinct  of  self-prescrvatioii  did  not 
Ga.  856.     In  Wilson  ».  Northern  Pacific  suggest  the  most  effectual  method  of  es- 
R.  R    Co.,   26  Minn.  278,  a  passenger  cape  from  the  periL    The  jury  might  weU 
leaped  from  a  train  in  rapid  motion  to  find  (as  they  did)  that  he  was  not  negli- 
avoid  a  collision,  and  it  was  held  to  be  a  gent  merely  because  there  was  a  better 
question  for  the  jury  whether  the  passen-  way  of  escape  than  that  which  he  chose." 
ger  was  guilty  of  contributory  negligence         *  Pennsylvania  R.  R.  Co.  v.  Werner, 
or  not,  —  Buel  v.  N.  Y.  Central  R.  R.  Co.,  89  Penn.  St  69.     In  Mark  v.  St  Paul, 
81  N.  Y.  814 ;  Twomley  v.  Central  Park,  &c.  R,  R.  Co.,  Minn.  Sup.  Ct  1883,  Gil- 
&c.  R.  R.  Co.,  69  N.  Y.  162 ;  Iron  Moun-  fillan,  C.  J.,  said  :  "The  action  is  by 
tatn  R.  K.  Co.  v.  Mowrey,  86  Ohio  St  plaintiff,    as    administrator,    for    causing 
818  ;  Schultz  v.  Chicago,  &c.  R.  R.  Co.,  through  negligence,  the  death  of  his.intes- 
44  Wis.  638  ;  Gumz  v.  Chicago,  &c.  R.  R.  tate,  one  Hemberg.    In  April,  18S2,  Hem- 
Co.,  52  id.  672,  —  and  that  where  there  are  berg  was  employed  at  the  plming-mill  at 
two  or  more  lines  of  action,  any  one  of  the  comer    of    Fifth  street  and    Second 
which  may  be  taken,  and  a  party,  with  ^venue  northeast  in  the  city  of  Minnea- 
ordinary  skill,  in  the  presence  of  immi-  polU.    At  the  comer  of  said  avenue  and 
nent  danger,  is  compelled  immediately  to  Fourth    street    was  a   furniture-factory, 
choose  one  of  them,  and  does  so  in  good  Along  and  near  the  planiiig-mill  and  fac- 
faith,  the  mere  fact  that  it  is  afterward  tory,  and  between  them  and  the  avenue, 
ascertained  by  the  result  that  his  choice  the  defendant,  for  its  accommodation,  and 
was  not  the  best  means  of  escape  is  not  to  receive  from  and  deliver  furniture  and 
sufficient  to  cliaiy«  him  with  negligence,  lumber  at  the  factory,  had  laid  a  ride 
So  in  Schultz  v.  Chicago  &  Northwestem  track  from  the  main  track,  the  expense  of 
It  R.  Co.,  44  id.  638,  the  court  said  :  **  It  laying  which  was  borne  jointly  by  the  de- 
is  probably  true  that  had  the  plaintiff  fendant  and  the  owners  of  the  factory  and 
gone  upon  the  east  side  of  the  track,  or  mill.     The  planers  in  the  mill  stood  about 
into  the  open  npace  in  the  side  of  the  coal-  twenty   feet   from   this  side  track.     The 
house,  he  would  have  escaped  injury.  But  boards  coming  out  of  the  planers  came 
it  cannot  be  held  that  he  was  absolutely    within  six  to  ten  feet  from  it.   The  planed 
guilty  of  negligence  because  he  fniled  to    lumber  as  it  was  taken  from  the  planers, 
take  one  of  these  methods  of  escape.     He    was  usually  piled  on  the  opposite  side  of 
was  acting  on  short  notice  in  the  presence    the  side  track,  and  between  it  and  the 
of  imminent  dsnger.     He  had  no  time  to    avenue.     There  appear  to  have  been  three 
calculat-e  chances  or  to  deliberate  upon  the    planers,  and  at  each  a  man  was  employed 
means  of  escape.     He  was  compelled  to    in  receiving  the  boards  as  they  came  from 
act  at  once,  and  it  would  be  most  absurd    it,   carrying  them  across  the  side  track, 
and  unjust  to  hold  him  negligent  because    and  piling  them  on  the  aide  opposite  the 
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A  railway  company  has  not  discharged  its  duty  or  relieved  itself 
from  liability  to  its  passengers  until  it  has  stopped  at  the  end  of 

milL  One  of  these  men  was  Hemberg.  The  case  for  the  jury  to  determine,  both  as  to 
pile  to  which  he  was  carrying;  boards  at  the  negligence  of  the  defendant  and  as  to 
the  time  he  was  killed  was  about  four  feet  negligence  on  the  part  of  Hembei^.  The 
from  the  track,  and  was  lengthwise  of  chai^  of  the  court  on  the  subject  of  neg- 
it.  One  witness  testified  that  each  of  ligence  on  the  ^Mirt  of  Hemberg,  while  in 
these  men  had  to  cross  the  track  about  a  proper  case  it  might  be  correct,  was  in 
every  second  minute  during  the  day;  view  of  the  circumstances  incorrect,  be- 
others  ap{iear  to  have  been  employed  near  cause  it  ignores  any  considemtion  of  the 
and  on  both  sides  of  the  track  between  effect  which  the  defendant's  negligence  (if 
Fourth  and  Fifth  streets.  And  there  also  the  jury  should  find  it  guilty  of  negli- 
appears  to  have  been  more  or  less  lumber  gence)  may  have  had  on  Hemberg*s  mind, 
piled  on  each  side  of  and  near  the  track,  and  on  his  ability  to  detei-mine  at  once 
One  witness  testified  that  there  was  a  great  just  what  was  the  safest  thing  for  him  to 
deal  of  noise  about  the  mill ;  that  the  do,  when  through  such  negligence  he 
noise 'kills  the  sound  of  the  cars.'  The  found  the  car  almost  upon  him.  We 
defendant  usually  put  a  car  in  on  this  side  quote  only  one  passage  from  the  chai^ 
track  by  '  kicking  ; '  that  is,  by  giving  it  the  remainder  of  it,  on  the  matter  of  neg- 
an  impetus  with  an  engine,  and  then  un-  ligence  by  Hemberg,  being  of  the  same 
coupling  and  letting  the  car  run  in  with  general  tenor.  After  referring  to  the  tes- 
the  impetus  thus  given  it.  Cars  were  sent  timony  of  the  witness  whose  testimony 
in  that  way  four  or  five  times  a  day,  but  it  we  have  first  mentioned  above,  it  pro- 
does  not  appear  that  it  was  done  at  any  ceeds :  '  Now  if  that  were  true,  if  you 
stated  times  ;  whenever  the  factory  or  mill  should  find  that  version  to  be  true,  I 
was  to  receive  or  deliver  a  load,  a  car  was  should  charge  you  as  a  proposition  of  law 
sent  in.  On  the  occasion  of  Hemberg's  that  was  negligence  on  his  part ;  that  it 
death  a  car  was  *  kicked '  in,  and  he  being  was  a  careless  act  for  him,  no  matter  what 
on  the  track  it  struck  and  killed  him.  may  have  been  his  mental  condition, 
There  was  evidence  from  which  the  jury  though  he  may  have  been  frightened,  the 
might  find  that  this  car  was  sent  in  at  an  act  itself  would  have  been  a  careless  act. 
unusual  rate  of  speed,  — as  high  as  nine  To  attempt  to  run  across  a  railroad-track 
miles  an  hour.  It  had  no  means  of  gi  v.  when  there  was  a  car  approaching  would  be 
ing  a  signal  of  its  approach,  except  by  the  carelessness  of  itself,  and  it  would  be  con- 
calling  out  of  the  brakeman  upon  it.  He  tributory  negligence  which  would  defeat 
did  call  out  as  the  car  approached  the  the  recovery.'  Hemberg  was  at  work  re- 
place where  Hemb«»rg  was  at  work,  and  ceiving  boards  from  the  planer  (very  close 
other  persons  also  appear  to  have  called  to  the  track  on  one  side),  carrying  them 
out,  and  it  may  fairly  be  concluded  from  across  the  track  and  piling  them  very 
the  evidence  that  Hemberg  heard  the  close  to  it  on  the  other  side,  and  for  that 
shouting,  and  saw  the  car  when  it  was  purpose  crossing  the  track  as  often  as 
very  near  to  him.  As  to  his  action  after  every  second  minute  during  the  day.  So 
he  saw  it,  there  is  some  disagreement  in  far  as  appears  he  had  a  right  to  be  so  at 
the  evidence.  One  witness  testified  that  work.  His  employers  occupied  rightfully, 
he  had  started  to  cross  the  track,  carrying  it  is  to  be  presumed,  the  land  on  both  sides 
a  board,  and  as  he  was  about  to  step  on  the  of  the  track,  on  one  side  for  their  ])lauing- 
track  he  saw  the  car,  dropped  the  board,  mill,  and  on  the  other  side  for  piling  their 
and  started  across  in  front  of  the  car  and  lumber.  Others  as  well  as  he  were  at  work 
it  struck  him.  According  to  another  wit-  along-side  of  and  near  the  track,  crossing 
ness  he  had  carried  the  board  across,  put  and  recrossing  it  stall  times  during  the  day. 
one  end  of  it  on  the  pile  and  attempted  to  It  was  the  duty  of  defendant  t«  run  its  cam 
recross,  going  with  his  back  in  the  direc-  with  reference  to  this  state  of  things,  and 
tion  of  the  cars,  and  was  struck  while  re-  also  with  reference  to  the  fact  that  it  ran 
crossing.      Upon  the  evidence  it  was  a  them  in  at  irregular  times.    If  the  jury  had 
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tbeir  journey  a  reasonable  time  for  them  to  get  ofT  the  train  in 
safety.^  But  if  the  train  is  stopped  a  sufficient  length  of  time  to 
enable  a  passenger  to  conveniently  alight,  and,  without  any  fault  of 
the  company's  servants,  he  fails  to  do  so»  and  the  cx)nductor,  not 
knowing,  and  having  no  reason  to  suspect,  thut  he  was  in  the  act 
of  alighting,  caused  the  train  to  start  while  he  X¥as  so  alighting,  then 
the  company  would  not  be  liable.^  If  a  passenger  is  negligently 
carried  beyond  his  stopping-place,  he  can  recover  for  the  incon- 
venience, loss  of  time  and  expense  of  travelling  back ;  btU  if  he 
jumps  or  leaves  the  train  under  circumstances  which  render  the  curt 
imprudent,  he  does  it  at  his  own  risk,  and  assumes  the  consequences  of 
his  oAt?  And  it  is  negligence  for  a  passenger  to  leap  from  a 
moving  train  for  the  mere  purpose  of  getting  off  at  a  station  where 
the  train  should  stop  but  does  not  do  so,  even  though  he  takes  that 
course  to  save  others  from  distress  on  account  of  his  absence.*  But 
where  a  railway  company  fails  to  bring  its  train  to  a  full  stop  at  a 
station  it  will  be  liable  in  damages  for  injuries  sustained  by  a 

found,  as  they  might  from  the  evidence,  aa  they  might  have  been,  that  the  car  was 

that  through  the  defendant's  negligence,  run  in  negligently,  that  it  was  not  negli- 

the  unexpected  sudden  and  rapid  approach  gence  in  Heniberg  not  to  see  the  car  tUl  it 

of  the  car  placed  Hemberg,  without  his  was  close  upon  him,  and  if  he  then  ran 

fault,  in  a  position  of  apparent  peril,  re-  upon  the  track,  his  doing  so  was  through 

quiring  instant  action  to  escape,  and  that  terror  and  loss  of  self-possession  caused  by 

the  peril  and  shouting  by  the  brakeman  defendant's  negligence,  his  doing  so  was 

and  others  frightened  and  bewildered  him,  not  his  negligence." 
so  that  for  the  moment  he  was  iucapa-         ^  Jeffersonville,  &c.  R.  R.  Co.  v.  Par- 

ble  of  deliberating  and  choosing  the  safest  males,  51  Ind.  42  ;  Keller  v.  Sioux  City 

course  to  pursue,  the  defendant  cannot  al-  &  St.  Paul  R.  R.  Co.,  27  Minn.  17S. 
lege  it  as  negligence  in  law  on  his  part,  so         '  Straus  r.  Kansas  City,  St.  Jo.,  &c. 

as  to  prevent  his  recovery,  that  he  adopted  R.  R.  Co.,  75  Mo.  185. 
an  unsafe  course,  if  it  were  a  natural  re-         *  Kelly   v.    Hannibal,  k  St.   Jooeph 

suit  of  the  fright  and  bewilderment   so  R.  R.  Co.,  70  Mo.  604  ;  Straus  «.  Kan- 

caused  by  the  defendant's  negligence,  such  sas  City,    &c.  R.  R.  Co.,    75  Mo.    185; 

as  might  occur  to  one  acting  with  ordi-  Nelson  v,  AtUntic  &  Pacific  R.  R.  Ca, 

nary  prudence.    To  allow  the  defendant  to  68    Mo.  598;    Houston,  &c.    R.  R.  Co. 

do  so  would  be  like  permitting  one  to  take  v.    Leslie,    57    Tex.    83  ;    Southwestern 

advantage  of  his  own  wrong.     Galena  &  R.   R.    Co.    o.  Singleton,    67  Ga.   806  ; 

C.  U.  R.  R.   Co.  V.  Yarwood,  17  111.  509  ;  Burrows    v.  Erie  R.  R.   Co.,   68  N.  Y. 

Indianapolis,  &c.  R.  R.   Co.  v.  Carr,  85  556  ;    Jewell  v.  Chicago,   St   Paul,    &c. 

Ind.  610  ;  BueU.  New  York  C.  R  R.  Co.,  R.  R.  Co..  54  Wis.  610  ;  Lake  Shore  & 

81  N.  Y.  314  ;  Coulter  v.  Araer.  Merch.  M.  S.  R.  R.  Co.  r.  Bangs,  47  Mich.  470  ; 

Exp.   Co.,  5  Lans.  67  ;  Johnson  v.  West-  Illinois  Central  R.R.  Co.  v.  Chambers,  71 

Chester,  &c.  R.  R.  Co.,  70  Peun.  St.  857  ;  111.    519  ;   Illinois  Central  R  R.  Co.  ». 

Iron  Mountain  R.  R.  Co.  v,  Mowrey,  86  Lutz,  84  111.  598  ;  Dougherty  v,  Chicago, 

Ohio  St.  418  ;  Wilson  v.  Northern  Pacific  &c.  R.  R.  Co.,  86  111.  467. 
R.  R.   Co.,  26  Minn.  278  ;    Mobile,  &c.         «  I^ke   Shore  k  Michigan   Southem 

R  R.  Co.  V.  Ashcroft,  48  Ala.  15.     If  the  R.  R.  Ca  v.  Bangs,  47  Mich.  470. 
jury  had  been  satisfied  from  the  evidence, 
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passenger  in  attempting  to  get  off,  if,  under  all  the  circumstances,  it 
was  prudent  for  him  to  make  the  attempt.^ 

In  a  Georgia  case,  it  was  held  that  if  a  conductor,  or  agent,  in 
charge  of  a  train,  improperly  ordered  one  who  entered  it  to  leave  it 
while  in  motion,  and  in  complying  with  this  order  he  was  injured, 
although  the  party  may  have  been  negligent  in  obeying  the  order, 
it  would  not  free  the  company  from  liability  ;  but  that  if  one  leaps 
from  a  train  of  cars  moving  at  the  rate  of  fifteen  miles  an  hour,  on 
the  advice  and  concurrence  of  the  conductor,  his  right  to  recover 
involves  the  question  whether  he  prudently  used  the  only  means 
provided  by  the  company  for  him  to  get  off  the  train,  and  also 
whether  his  recklessness  and  want  of  ordinary  care  contributed  to 
the  injury ;  for  if  by  the  use  of  ordinary  care  he  could  have  avoided 
the  injury,  the  company  would  not  be  liable.*  It  is  the  duty  of  a 
railway  company  when  passengers  are  getting  out  of  the  cars,  after 
an  announcement  by  the  conductor  that  ten  minutes  would  be  given 
for  refreshments,  to  permit  the  cars  to  stand  still.^ 

It  may  be  stated,  from  the  cases  previously  cited,  that  in  all  cases 
involving  the  question  of  liability  to  passengers  for  injuries  received 
in  leaving  a  train  while  it  is  in  motion,  the  question  to  be  regarded 
is,  whether  the  person  injured,  as  an  ordinarily  prudent  man,  was 
justified  in  making  the  attempt;  and  in  determining  this  question 
regard  is  to  be  had  to  the  circumstances,  —  the  speed  at  which  the 
train  was  moving,  the  reason  which  induced  the  attempt,  whether 

1  Price  V.  St  Louis,  -kc  R.  R.  Co.,  72  of  a   mile  before  reaching  the  station, 

Mo.  414.     Thas,  in  an  action  for  an  in-  where  most  of  the  Tecamseh  passengers 

jury  of  a  passenger  in  alighting  from  a  left  the  cars.     The  train  then  started  on 

freight  train,    the    company's   employes  and  passed  the  station  without  stopping 

were  held  negligent  in  hacking  the  train  and  without  notice  to  passengers.     The 

withont  giving  the  passenger  time  to  alight  plaintiff,  supposing  it  would  stop  at  the 

from  the  caboose  ;  but  the  contributory  station,  went  out  on  the  platform  of  the 

negligence  of  the  passenger  in  jumping  off  car,  and  seeing  that  the  train  was  not 

the  train  while  in  motion  was  held  to  de-  going  to  stop,  jumped  off  on  the  opposite 

feat  the  action.     Richmond  &  Danville  side  from  the  depot,  and  in  so  doing  was 

B.  R.  Co.  V.  Morris,  81  Oratt.  (Va.)  200.  thrown  under  the  train  and  seriously  in- 

The  Lake  Shore  and  Michigan  Southern  jured.      It  was  held  that  the  plaintiff's 

Railroad  Company  ran  a  special  train  from  conduct  was  beyond  all  question  negli- 

Clinton  to  Adrian  and  return,  and  the  gent,  and  that  the  jury  should  have  been 

plaintiff  below,  who  resided  at  Tecumseh,  so  instmcted.     Jjake  Shore  &  Michigan 

an  intermediate  station,  bought  a  ticket  Southern  R.  R.  Co.  v.  Bangs,  47  Mich, 

from  the  latter  place  to  Adrian  and  return.  470. 

On   the  return   trip   the   train   reached         >  Southwestern  R.  R.  Co.  v.  Singleton, 

Tecumseh    between    eleven    and    twelve  67  Ga.  806. 

o'clock  at  night,  and  stopped  at  the  cross-         *  Sauter  v.  Kew  York  Central  &  Hud- 

ing  of  the  principal  street,  about  a  quarter  son  River  R.  R.  Co.,  6  Hun  (N.  Y.),  446. 
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the  passenger  was  invited  or  advised  by  the  employes  of  the  coni- 
pany  to  do  so,  and  all  the  facts  and  circumstances  immediately 
connected  with  the  act  and  the  injury;  and,  unless  the  facts  are 
such  as  to  show  that  the  passenger  was  guilty  of  negligence  'per  se, 
it  is  a  question  for  the  jury  whether  he  was  guilty  of  such  contribu- 
tory negligence  as  relieves  the  company  from  liability  for  the 
injury.  But,  when  the  act  of  the  plaintiff  is  such  as  to  amount  to 
negligence  per  se,  the  court  will  nonsuit  the  plaintiff  or  direct  a 
verdict  for  the  defendant.^ 

Sec.  306.  invitation  to  alight  —  A  distinction  prevails  in  some  of 
the  cases  where  the  passenger  is  acting  under  the  instructions  of  the 
company's  employes.     Thus,  in  an  Illinois  case,*  the  plaintiff  pur- 

1  Central  R.  R.  Co.  i;.  Letcher,  69  Ala.  the  car,  sat  down  in  a  manner  that  exposed 
106  ;  Memphis,  &c.  R.  R.  Co.  v.  Houston,  him  to  danger,  but  he  did  not  know  that  it 
95  U.  S.  297  ;  Memphis^  &c.  R.R.  Co.  v.  was  dangerous.  It  was  held  that  it  was 
Copeland,  61  Ala.  376.  in  Treat  v.  Bos-  for  the  jury  to  say  whether  plaintiff  was 
tou  &  Jewell  R.  R.  Co.,  131  Mass.  371,  a  negligent.  In  Giles  v.  Railroad  Co.,  49 
passenger  on  the  train  approaching  the  N.  Y.  47,  the  plaintiff  was  iig'ured  by 
station  to  which  he  wss  going,  which  was  getting  off  a  car  when  it  was  in  motion, 
a  flag-statiou  and  at  which  the  conductor  It  was  proved  in  the  case  that  when  the 
had  promised  to  stop,  left  his  seat  and  tried  train  arrived  at  the  place  where  the  plain- 
to  make  his  way  to  the  car-door,  in  order  tiff  desired  to  get  off,  the  train  ran  very 
to  leave  the  train  at  that  station.  It  was  slowly  but  did  not  come  to  a  full  stop,  and 
a  day  of  great  public  excitement,  and  the  that  the  brakeman  told  the  plaintiff  to  get 
train  which  was  a  very  long  one,  was  off,  and  in  attempting  to  do  so  she  was  in- 
crowded  with  people  who  filled  all  the  jured.  The  court  said  :  "  That  there  was 
seats,  passage-ways,  platforms,  and  even  more  hazard  in  leaving  the  car  while  in 
the  roofs  of  the  cars.  The  train  did  not  motion,  although  moving  ever  so  slowly, 
come  to  a  full  stop  on  reaching  the  station,  than  when  it  is  at  rest,  is  self-evident ;  but 
ahd  the  passenger  in  making  his  way  whether  it  is  imprudent  and  careless  to 
through  the  crowd,  reached  the  platform  make  the  attempt  depends  upon  circum- 
and,  in  the  surging  of  the  crowd,  fell,  or  stances ; "  and  held  that  under  all  the  cir- 
was  pushed  out  on  the  platform  and  down  cunistances  it  was  proper  to  submit  the 
the  steps  of  the  car ;  and  after  holding  on  question  of  contributory  negligence  to  the 
with  one  hand  for  a  short  distance,  he  jury.  The  case  came  before  the  coart 
finally  fell  to  the  ground  and  was  injured,  again  in  59  N.  Y.  351,  and  it  was  then 
It  was  held  that  it  was  a  question  for  the  held  by  the  court  that  if  the  brakeman 
jury  whether  the  plaintiff  acted  with  due  directed  her  to  get  off  while  the  cars  were 
care,  and  whether  the  defendant  negligently  in  motion,  she  had  the  right  to  aasnme  that 
and  improperly  managed  its  train  so  that  she  could  get  off  with  safety,  although  the 
the  plaintiffs  injui-y  was  cansed  thereby.  train  was  in  motion.     Grovkr,  J.,  who 

*  Chiea^'o  &  Alton  R.  R.  Co.  v.  Ran-  delivered  the  opinion  in  69  N.  Y.,  says  : 

dolph,  53  111.  510  ;  5  Am.  Rep.  60.     In  '*  The  employ^  upon  a  train,  including 

Poole  V,  Chicago,  Ac.  R.  R.  Co.,  66  Wis.  brakemen,  are  in  the  line  of  their  duty  in 

227,  the  plaintiff,  who  was  employed  by  assisting  passengers  in  getting  on  and  off 

the  defendant  railroad  company  as  a  de-  the  train,  and  in  directing  them  in  procure 

tective,  was  directed  to  go  to  a  point  on  the  ing  seats.    Passengers  rixhtly  assume  that 

defendant's  railroad,  and  a  hand-car  was  these  persons  are    familiar  with  all  the 

provided  to  carry  him.      He,  under  the  movements  of  the  train,  and  know  whether 

direction  of  the  person  who  had  charge  of  they  can  under   the   particular  circum- 
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chased  a  ticket  for  a  passage  on  a  freight  train.  The  train  not  stop- 
ping at  his  station  he  jumped  on  while  it  was  moving  slowly,  and 
was  injured.  There  was  conflicting  evidence  whether  the  conductor 
suggested  to  him  to  jump.  It  was  held  that  it  was  a  question  for 
the  jury  whether  the  plaintiff  acted  prudently.  In  a  North  Carolina 
case,^  a  passenger  was  killed  in  attempting  to  leave  a  train  moving 
from  two  to  four  miles  an  hour.  '  The  conductor  went  out  on  the 
platform  to  help  him  alight  It  was  held  that  if  without  direction 
from  the  conductor  he  voluntarily  incurred  danger  hy  jumping  off, 
there  could  be  no  recovery ;  but  otherwise,  if  the  motion  was  so 
slow  that  the  danger  was  not  apparent  to  a  reasonably  prudent 
person,  and  the  decedent  acted  under  the  conductor's  instructions.' 
While  it  is  true  that  the  passenger  must  measurably  use  his  own 
judgment  as  to  whether  or  not  it  is  safe  for  him  to  alight  from  a 
moving  train,  yet  the  question  as  to  whether  he  is  justified  in 
yielding  his  judgment  to  the  supposed  superior  knowledge  of  the 
company's  servants,  who  from  a  long  practical  experience  are  pre- 
sumed to  be  better  competent  to  judge  of  the  safety  in  doing  so,  and 
alighting  at  their  invitation  or  advice,  is  one  which  must  largely 
depend  upon  the  circumstances  of  each  case;  and  the  controlling  ele- 
ment is  the  speed  at  which  the  train  is  moving  at  the  time,  and  the 

stances,  get  on  or  off,  or  move  upon  the  train  in  this  situation  the  car  was  stopped  for 
with  safety.  When  the  conductor  or  a  the  plaintiff  to  get  on ;  that  upon  his 
brakeman  directs  a  iiassenger  to  get  off  the  getting  on  there  was  no  pkce  for  him  ex- 
train,  although  in  motion,  such  passenger  cept  standing  on  the  step  ;  that  while  rid- 
wiU  naturally  assume  that  he  knows  that  ing  in  this  situation  the  conductor  called 
it  is  entirely  saf«  or  he  would  not  gire  the  upon  him  for  and  received  from  him  his 
direction."  In  Mclntyre  v,  R.  R.  Co.,  fare.  These  facts,  if  true,  authorized  the 
87  N.  Y.  287,  it  was  held  that  "  it  is  not  jury  to  find  that  the  plaintiff  had  been  in- 
negligence  in  law  for  a  passenger  to  fol-  Tited  by  those  having  charge  of  the  car  to 
low  the  direction  given  by  a  servant  of  ride  in  that  place,  and  that  it  implied  an 
a  railroad  company,  and  to  pass  from  one  assurance  had  been  by  them  given  that  that 
car  to  another  while  the  same  are  in  mo-  was  a  suitable,  safe  place  for  him  to  ride, 
tion.  Whether  in  such  rase  it  »  negli-  Under  such  a  state  of  facts  I  do  not  think 
genoe  is  a  question  for  the  jury."  In  negligence  can  fairly  be  imputed  to  the 
Clark  V,  Street  B.  R.  Co.,  86  N.  Y.  185,  plaintiff  for  riding  in  that  position."  It 
the  court  held  that  if  a  passenger  is  riding  was  held  that  the  question  of  the  plaintiff's 
upon  a  platform  of  a  car  in  a  place  of  danger,  negligence  was  properly  submitted  to  the 
his  negligence  is  prima  facie  established  ;  jury. 

but  that  he  may  rebut  that  presumption  ^  Lambeth  v.  North  Carolina  R.  B.  Co., 

by  showing  that  he  was  riding  there  at  the  66  K.  C.  794  ;  8  Am.  Bep.  508. 

inviUtion   of  those   having   the   car   in  *  Filer  v.  N.  Y.  C.  B.  R.  Co.,  49  N. 

ohai^ge.    Grover,  J.,  says  :  *'The  proof  Y.  47  ;  10  Am.  Rep.  827  ;  Geoi^gia  B.  B. 

of  the  plaintiff  in  the  present  case  tends  to  Co.  v.  McCurdy,  45  Ga.  288  ;  2  Am.  Bep. 

phow  that  the  inside  of  the  car  was  full  577.     Lake  Shore,  &c.  B.  B.  Co.  v.  Bangs 

and  that  the  platform  was  full,  so  that  no  47  Mich.,  11  N.  W.  Bep.  276. 
wore  por^ons  could   stand  thereon  ;  that 
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physical  condition  of  the  passenger.  A  passenger  would  not  under 
any  circumstances  be  justified  in  yielding  to  such  advice  when  the 
train  is  moving  at  a  high  rate  of  speed  ;  nor  would  a  person  who  is 
lame,  or  laboring  under  any  serious  physical  disability  resulting  iroai 
age,  disease,  or  other  cause,  be  justified  in  getting  off  the  train  while 
it  is  moving  at  alL  In  these  cases,  the 'passenger  must  think  before 
he  acts,  and  he  is  bound  to  think  and  act  as  a  person  of  ordinary 
prudence  ivoiUd  do  under  the  same  circunistan^ces  ;  so  that  in  all  these 
cases  the  question  is,  whether  under  the  circumstances  of  the  case,  the 
passenger  was,  as  a  prudent  person,  justified  in  acting  upon  the 
invitation  or  advice  of  the  agents  of  the  company,  or  should  have 
exercised  and  acted  upon  his  own  judgment  and  remained  in  the 
car.  A  passenger  is  not  justified  in  doing  that  which  is  obviously 
dangerous,  although  invited  to  do  so  by  the  company's  servants  or 
agents.  Thus  it  will  be  seen  that  it  is  impossible  to  formulate  any 
general  rule  that  will  furnish  an  absolute  test  of  liability  in  a  given 
case,  but  that  in  all  cases  the  question  is  whether  the  passenger  was 
himself  guilty  of  negligence  in  acting  upon  the  advice  of  the  com- 
pany's agents.^  If  the  car  is  in  rapid  motion,  or  other  circumstances 
exist  which  indicate  that  it  is  dangerous  to  alight,  neither  the  advice 
nor  direction  of  the  conductor  will  justify  the  act.^  In  determining 
the  question,  the  weight  which  a  person  acting  rapidly,  would  be 
justified  in  giving  to  the  advice  or  opinion  of  an  experienced  person, 
is  an  important  factor,  but  as  before  intimated  is  by  no  means  deci- 
sive. In  a  Missouri  case,^  the  train  stopped  at  the  station  only  a 
minute;  during  that  time  the  plaintiff's  little  child  alighted;  the 

1  In  Sonthwestem  R.  R.  Co.  v.  Single-  877  ;  JefTersonyille  R.  R.  Co.  v.  Hendricks, 
ton,  66  Ga.  252,  the  plaintiff  got  upon  a  26  Ind.  228.  If  the  statute  requires  the 
car  attached  to  a  pay-train  upon  which  company  to  stop  at  a  station,  a  certain 
passengers  were  not  permitted  to  ride,  and  time,  as  five  minutes,  its  failure  to  com- 
Iie  was  so  informed  by  the  conductor,  and  ply  with  the  statute  is  not  per  se  such  an 
upon  his  advice  leaped  from  the  train  act  as  will  render  the  company  liable,  irre- 
while  it  was  running  at  the  rate  of  fifteen  spective  of  the  contributory  nefcligenee  of 
miles  an  hour,  and  was  injured.  It  was  the  passenger.  Houston,  &c.  R.  R.  Co. 
held  that  the  question  of  negligence  was  v,  Leslie,  57  Tex.  83  ;  Galveston,  kc  R.  R. 
for  the  jury.  Co.  v.  La  Gierse,  51  id.  189.     Because  the 

2  Guion  V.  N.  Y.  k  Harlem  R.  R.  Co.,  8  company  has  failed  to  discharge  its  duty, 
Robt.  (N.  Y. )  25;  Penn.  R.  R.  Co.  v.  the  passenger  is  not  absolved  from  his  duty 
Aspell,  23  Penn.  St.  147.  The  fact  that  to  act  with  due  care  and  prudence.  H.  k 
the  passenger  is  being  carried  by  the  sta-  C.  R.  R.  Co.  v.  Houston,  95  U.  S.  697. 
tion,  and  that  it  is  very  important  that  Brickell,  J.,  in  Central  R.  R.  Co.  v, 
he  should  stop  there  will  afford  no  excuse  Letcher,  69  Ala.  106. 

for  an    imprudent   set.      Mettlestadt   v,         *  Lloyd  v.  St.  Joseph,  &c  R.  R.  Co.^ 
Ninth  Ave.  R.  R.  Co..  4  Robt.  (N.  Y.)     53  Mo.  509. 
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plaintiff  followed  without  delay,  but  after  the  train  was  in  motion, 
and  received  her  injuries  in  consequence  of  jumping  from  the  train. 
It  was  held  that  the  plaintiff  would  not  be  barred  of  a  recovery  by 
the  fact  that  she  jumped  from  the  train  while  in  motion.^  In  a 
Texas  case,*  the  court  charged  the  jury  that  starting  the  train  on  the 
instant  of  the  signal  was  negligent,  and  that  while  attempting  to 
board  a  train  moving  rapidly  would  be  negligent,  such  an  attempt, 
if  the  train  were  moving  slowly,  would  not  be  negligent.  But  the 
appellate  court  reversed  this  ruling  upon  the  ground  that  the  ques- 
tion was  one  of  fact,  in  view  of  all  the  circumstances,  and  that  the 
court  could  not,  as  a  matter  of  law,  say  whether  the  act  was  negli- 
gent or  not* 

^  Penn.  R.  R.  Co.  v.  Eilgore,  82  Penn.  end  of  the  car,  and  looking  back  saw  that 

St.  292.  M.  did  not  get  up.     He  returned,  shook 

'  Texas  &  Pacific  R.  B.  Co.  v.  Murphy,  M.  and  told  him  to  get  up,  or  get  off,  he 

46  Tex.  856  ;  26  Am.  Rep.  272.  was  at  B.     Immediately  after  the  waking 

'  Johnson  v.  Westchester  R.  R.  Co.,  70  of  M.  the  last  time,  the  conductor  went 

Penn.  St.  357.     In  £ppendorf  v.  Bi-ook-  out  at  the  end  of  the  caboose  with  his  lan- 

lyn  City,  &c.  R.  R.  Co.,  69  N.  Y.  195,  tern  in  his  hand  on  to  a  stationary  plat- 

25  Am.  Rep.  171,  the  plaintiff  signalled  a  form  about  two   and  a  half  feet  from  the 

street-car  to  stop  ;  the  car  was  open,  with  platform  of  the  car  and  stood  there  ;  the 

a  side  step  or  rail ;  the  driver  applied  the  train  commenced  backing,  and  M.  got  up 

brake,  and    while    the  car  was    moving  and  walked  out  to  the  end  of  the  car  and 

slowly,  the  plaintiff  undertook  to  board  it,  jumped  off,  not  knowing  which  way  the 

when  the  driver  started  suddenly,  and  he  car  was  going  ;  and  the  caboose  car  and 

was  injured.     It  was  held  a  proper  case  for  several  others  passed  over  him,  injuring 

the  jury.    The  court  said  :  "  Ordinarily  it  him  severely.  The  point  where  M.  jumped 

is  perfectly  safe  to  get  upon  a  street-car  off  was  opposite  the  stationary  platform, 

moving  slowly,  and  thousands  of  people  which  extended  quite  a  distance  along-side 

do  it  every  day  with  perfect  safety."    And  the    train,   and    was  in  good  condition, 

so  it  is  not  negligence  per  ae  to  leap  from  a  There  was  no  chain  across  the  end  of  the 

street-car  in   motion,   when  it   has    not  platform  in  rear  of  the  caboose,  and  it  vras 

stopped  on  request.     Wyatt  v.   Citizens'  not  customary  to  have  them  on  such  cars. 

R  R.  Co.,  55  Mo.  485 ;  Crissey  v.  Heston-  It  waa  a  dark,  drizzly  night,  and  the  only 

ville,  &c.   R.  R.  Co.,  75  Penn.  St.  867.  lights  at  the  station  were  two  lanterns,  one 

In  Richmond,  &c.  R.  R.  Co.  v.  Morris,  31  in  the  hands  of  the  conductor  and  the  other 

Gratt.  (Va.),  M.  took  passage  in  the  ca-  in  the  hands  of  a  servant  of  the  company  at 

boose  of  a  freight  train  on  a  railroad  from  the  station.    The  train  reached  the  station 

W.  to  B.,  a  way  station.     It  was  night  behind  time.   It  was  held  that  the  company 

when  the  train  arrived  at  B.     M.  had  fal-  was  gnilty  of  culpable  negligence,  and  this 

len  asleep,  and  when  approaching  B.,  the  negligence  was  the  proximate  cause  of  M.*8 

conductor  awakened  him,  telling  him  they  injury.    The  court  said  :   "  The  conduc- 

were  at  B.    The  train  went  a  short  dis-  tor  should  not  have  put  the  train  in  motion 

tance  beyond  the  station-house  without  until  M.  could  leave  the  car ;  or  if  put  in 

stopping,  and  when  it  stopped,  the  condnc-  motion,  he  should  have  cautioned  him  not 

tor,  seeing  M.  still  in  the  caboose  asleep,  to  attempt  to  get  off  until  the  train  was 

again  aroused  him.     The  train    stopped  stopped.     Instead  of  this  he  told  him  to 

about  a  minute,  and  M.  could  then  have  get  off,  and  the  train  immediately  com- 

gotten  off  whilst  the  train  was  not  in  mo-  menced  backing.    The  company  was  also 

tion.  The  oonductorthen  went  to  the  other  in  fault  in  not  having  stationar}'  lights  at 
VOL.  II.  —  28 
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Sec.  307. '  injuries  received  in  getting  upon  a  Train.  —  The  same 
duty  and  the  same  rule  of  liability  exist  on  the  part  of  a  railroad 

the  place,  and  this  made  it  all  the  more  in-  out  which  no  injnrj  would  have  happened 
cnmbent  on  the  conductor  to  exercise  more  to  the  deceased.     But  for  his  persistence 
than  usual  care  and  caution  in  letting  off  in  attempting  to  get  on  board  a  moving 
passengers.    But  whilst   the   injury  sus-  train,  no  improper  or  negligent  act  of  the 
tained  by  M.  was  directly  traceable  to  the  conductor  in  shutting  the  gate  would  have 
culpable  negligence  of  the  company,  the  injured  him  ;  or  in  other  words,  the  negli- 
negligence  or  absence  of  ordinary  prudence  gence  of  the  deceased  put  him  in  a  poai- 
and  caution  on  the  part  of  M.  contributed  tion  where  the  negligence  of  the  defend- 
to  his  injury ;  and  he  is  not  entitled  to  ant's  servant  produced  the  injury  which 
recover  of  the  company  damages  for  the  resulted  in  the  fatal  injury.     While  the 
injury  he  sustained.     One  who  by  his  neg-  elevated  railroads  are  to  be  held  to  strict 
ligence  has  brought  an  injury  upon  him-  responsibilities,  it  cannot  be  too  strongly 
self,  cannot  recover  damages  for  it.     Such  impressed  upon  the  minds  of  all  persons 
is  the  rule  of  the  civil  and  common  law.  who  make  daily  use  of  the  elevated  railway 
A  plaintiff  in  such  cases  is  entitled  to  no  trains  that  their  duty  to  themselves,  as  well 
relief.     But  where  the  defendant  has  been  as  to  the  railway  company  is  to  obey  the 
guilty  of  negligence  also  in  the  same  con-  reasonable  rule  of  law  and  of  good  sense 
section,  the  result  depends  on  the  facts,  that  forbids  all  attempts  to  board  a  moving 
The  question  in  such  cases  is  :  1.  Whether  train.    The  act  is  none  the  less  dangerous 
damage  was  occasioned  entirely   by  the  because  it  is  often  done  with  impunity, 
negligence  or  improper  conduct  of  the  de-  When  the  train  is  in  motion,  whether  the 
fendant ;  or,  2.  Whether  the  plaintiff  him-  platform-gates  are  closed  or  not,  more  or 
self  so  far  contributed  to  the  misfortune  less  risk  of  danger  always  accompanies  an 
by  his  own  negligence  or  want  of  ordinary  attempt  to  get   on  board  the  cars.     The 
care  and  caution,  that  but  for  such  n^li-  law  must  hold  the  taking  of  that  lisk  by 
gence  or  want  of  ordinary  care  and  can-  a  passenger  to  be  negligence,  because  it  is 
tion  on  his  part  the  misfortune  would  not  an  imprudent  exposure  to  danger  of  sen- 
have  happened.     In  the  former  case  the  ous  iiyury.    To  accomplish  *  rapid  transit,* 
plaintiff  is  entitled  to  recover.    In  the  lat-  a  great  and  now  indispensable  convenience 
ter  he  is  not."    Bailroad  Co.  v.  Jones,  96  to  an    active  and  busv  population,   the 
U.    S.   439;  Butterfield  v.  Forrester,  11  trains  must  not  only  be  frequent  and  travel 
East,  60  ;  Bridge  v.  Grand  June.  R.  R.  Co.,  speedily,  but  must  stop  and  start  quickly, 
8  M.  &  W.   244  ;  Railroad  Co.  v.  Aspell,  otherwise  great  frequency  of  trains  would 
28  Penn.  St.   147  ;  Baltimore  &  O.  R.  C.  he  impracticable.     Thev  who  find  a  train 
V.  Sherman's  Adm'x,  30  Gratt.  (Va.)  602 ;  already  moving  away  from  a  station  and 
Baltimore  &  0.  R.  R.  Co.  v,  Whittington,  think  the   few  minutes  before  the  next 
30  id.  805.     In  Solomon  v.  Manhatten  R.  train  of  more  value  than  safety  from  dan- 
R.  Co.,  80  Hun  (N.  Y.),  6,  it  was  held  gor  must  underatand   that  in  law  they 
that  to  try  to  board  an  elevated  raUway  take  life  and  limb  into  their  own  keeping 
train  m  motion  is  such  contributory  neg-  when  they  violate  the  reasonable  rule  that 
ligence  as  bars  a  recovery  for  an  injurj'  chains  the  risk  of  negligent  exposure  ujion 
suffered  in  the  attempt.     The  court  said  :  themselves.     The  law  is  thus  established 
"The  deceased  could  not  faU   to  know  by  the  highest  courts,  and  our  simple  duty 
that  the  cars  were  moving,  but  he  doubt-  is  to  respect  and  apply  it.     The  court  in 
less  supposed  he  could  safely  board  them,  this  case  should  have  directed  the  verdict 
Still  there  was  manifest  risk  in  his  act,  for  the  defendant"  Phillips  t;.  Renaselaer, 
and  it  was  therefore  clearly  a  negligent  Ac.  R.  R.  Co.,  49  N.  Y.  177  ;  Burrows  v. 
act.  ...  It  is  impossible  not  to  see  that  Erie  R  R.   Co.,  68  id.  666  ;  Com.  r.  Bos- 
whatever  negligence  there  was  in  this  case  ton  &  Maine  R.  R  Co.,  129  Mass.  600  ; 
chargeable  to  the  defendant,  there  was  also  37  Am.  Rep.  882  ;  Jewell  v.  Chicago,  4r, 
mutual  and  contributory  negligence,  with-  R.  R.  Co.,  64  Wis.  610  j  41  Am.  Rep.  6S. 
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company,  in  reference  to  stopping  its  trains  sufficiently  long  to 
enable  passengers  to  get  on  to  it  as  exist  in  relation  to  stopping  it 
for  passengers  to  get  off.  Generally,  it  may  be  said,  a  person 
attempting  to  get  aboard  a  train  while  it  is  in  motion  is  guilty  of 
such  contributory  negligence  as  will  bar  a  recovery  for  an  injuiy 
received  while  attempting  to  do  so.^  And  the  fact  that  pressing 
business  requires  that  he  should  take  the  train,  or  any  otJier  motive, 
will  not  excuse  his  negligence,  or  entail  the  consequences  thereof 
upon  the  company.  If  he  was  in  fact  guilty  of  contributory  negli- 
gence, although  the  company  was  also  negligent  no  recovery  can  be  had. 

1  Habner  v.  New  Orleans,  &c.  R.  R.  R.  R.  Co.,  70  Penn.  St  S57.  In  Hairey 
Co.,  28  La.  An.  492 ;  Keating  v.  N.  Y.  v.  Eastern  K.  R.  Co.,  116  Mass.  269,  it  is 
C.  R.  R.  Co.,  8  Lans.  (N.  Y.)  469 ;  held  prima  facie  contiibutive  negligence 
Knight  V.  Pontchartrain  R.  R.  Co  ,  23  La.  for  a  passenger  to  board  a  moving  train. 
An.  462.  In  Chicago,  &c.  R.  R.  Co.  v.  Spooner  u,  Brooklyn  City  R.  R.  Co.,  31 
Randolph,  68  III  513,  the  plaintiff  pur-  Barb.  (N.  Y.)  419  ;  Deyo  v,  N.  Y.  Central 
chased  a  ticket  for  passage  on  a  freight  R.  R.  Co.,  34  N.  Y.  9.  The  rule  is  some- 
train.  The  train  not  stopping  at  the  sta-  times  stated  to  be  that  if  the  injury  was 
tion,  he  jumped  on  while  it  was  moving  the  result  of  the  negligence  of  both  parties, 
slowly  and  was  injured.  It  was  held  a  then,  as  the  passenger's  fault  contributed 
question  for  the  jury  whether  he  acted  to  it,  he  cannot  recover,  unless  the  man- 
prudently.  In  Texas  k  PaciHc  R.  R  Co.  aging  agents  saw  bis  perilous  condition 
V.  Murphy,  46  Tex.  856,  26  Am.  Rep.  272,  and  might,  by  ordinary  diligence,  have 
the  court  charged  that  starting  the  train  prevented  the  injury.  Kentucky  Central 
on  the  instant  of  the  signal  was  negligent,  R.  R.  Co.  v.  Dill,  4  Bush  (Ky.),  593; 
and  that  while  attempting  to  boanl  a  train  Higgins  v.  Hannibal,  &c.  R  li.  Co.,  86 
moving  rapidly  would  be  negligent,  such  Mo.  41 9 ;  Southern  R.  R.  Co.  v,  Kendricks, 
an  attempt,  ifthe  train  were  moving  slowly,  40  Miss.  374.  It  is  a  question  of  fact 
would  not  be  negligent.  It  was  held  whether  it  was  negligent  for  a  passsenger 
error,  and  that  this  was  a  question  of  fact,  to  get  on  a  moving  train,  and,  unless  un- 
See  also,  Johnson  t^.  Westchester  R  R.  Co.,  der  a  great  motion,  it  cannot  be  said  to  be 
70  Penn.  St.  357.  In  Eppendorf  v.  Brook-  per  m  negligent.  The  rate  of  speed,  etc., 
lyn  City,  &c.  R.  R.  Co.,  69  N.  Y.  196,  25  are  the  impoilant  factors.  Swigert  v. 
Am.  Rep.  171,  the  plaintiff  signalled  a  Hannibal,  &c.  II.  R.  Co.,  75  Mo.  475.  If 
street-car  to  stop  ;  the  car  was  open,  with  a  passenger  by  a  freight  train  has  ample 
a  side  step  or  rail;  the  driver  applied  the  time  to  get  on  the  calx)ose,  he  is  not  justi- 
brake,  and  while  the  car  was  moving  fied  in  getting  into  a  freight-car.  Pluger 
slowly,  the  plaintiff  undertook  to  board  v.  Burlington,  &c.,  R.  R.  Co.  (Iowa),  12 
it,  when  the  driver  started  suddenly,  and  Am.  &  £ng.  R.  R.  Cas.  112.  The  train 
he  was  injured.  It  was  held  a  proper  case  should  come  to  a  stop  and  remain  at  the 
for  the  jury.  The  court  said  :  "  Ordinarily  station  long  enough  for  passengers  reason- 
it  is  perfectly  safe  to  get  upon  a  street-car  ably  to  get  aboard.  The  fact  that  they 
moving  slowly,  and  thousands  of  people  do  bring  their  cars  up  to  the  station  some 
it  every  day  with  perfect  safety."  And  so  time  before  the  departure  and  move  them 
it  is  not  negligence  per  se  to  leap  from  a  back  and  forth  in  making  up  their  trains 
street-car  in  notion,  when  it  has  not  is  not  necesvsarily  sufficient  to  establish 
stop|)ed  on  request.  Wyatt  v.  Citizens'  negligence.  Flint,  &c.  R.  R.  Co.  v.  Stark, 
R.  R.  Co.,  55  Mo.  486  ;  Crissey  v.  Heston-  88  Mich.  714.  When  the  fault  is  mutual, 
ville,  &c.  R.  R  Co.,  75  Penn.  St.  88.  But  no  recovery  can  be  had.  Harper  v.  Erie 
contra,  Nichols  v.  Sixth  Ave.  R.  R.  Co.,  R.  R.  Co.,  82  N.  J.  L.  88. 
88  N.  Y.  181  ;  Johnson  v.  W.  C.  &  P. 
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Bat  while,  as  previously  stated,  generally  an  attempt  to  get  aboard  a 
train  in  motion  will  be  treated  as  evidence  of  n^ligence  fer  st  on 
the  part  of  the  passenger,  yet  instances  may  exist  where  it  is  not 
so,  and  the  passenger  is  justified  in  making  the  attempt ;  but  in 
such  cases  liability  arises,  if  at  all,  because  of  the  fact  that  the  dan- 
ger was  not  obvious ;  ^  or  because  the  agents  of  the  company  directed 
the  passenger  to  make  the  attempt.^  But  even  where  the  agents  of 
the  company  direct  the  passenger  to  do  so,  the  company  is  not  liable, 
if  it  was  gross  negligence  an  the  part  of  the  passenger  to  make  the 
attempt,  in  view  of  all  th^  circuTnstances  ;  and  whether  it  was  so  or  not 
depends  upon  the  fact  whether,  under  the  circumstances,  the  act  was 
obviously  dangerous,  and  is  a  question  for  the  jury.' 

It  is  the  duty  of  a  railroad  company,  through  its  agents,  to  give 
reasonable  signals  of  the  departure  of  its  trains  from  its  stations  and 
depots;  such  signals  as  would  ordinarily  attract  the  attention  of 
passengers  and  those  interested  in  the  movements  of  the  cars  of  the 
railroad  company.  Should  a  passenger  needlessly  linger  about  a 
depot  or  station,  and  neglect  to  board  a  train,  then  the  company,  as 
to  such  passenger,  is  only  bound  to  ordinary  diligence ;  and  it  would 
be  the  duty  of  the  passenger  to  use  caution  in  observing  signals 
which  might  be  given  by  the  agents  of  the  company.  Thus,  a 
passenger  who  was  standing  on  the  platform  was  going  to  Savannah 
to  get  married,  and  saw  the  train  moving  from  the  platform,  and  in 
his  haste  in  trying  to  get  upon  the  train,  which  had  moved  off,  as  he 
claimed,  without  signal,  he  was  run  into  by  another  engine  and 
severely  injured.  It  was  held  that  his  own  negligence  was  a  question 
for  the  jury.*    In  giving  signals  to  tardy  passengers  who  have  need- 

1  CurtU  V.  Detroit,  &c.  R.  R.  Co.,  27  led  to  attempt  to  get  upon  the  wrong 

Wis.   158;   Jobnson  v.   Westchester,  &c.  train.     Flint,  &c.  R.  R.  Co.  «.  Stark,  38 

R.  R.  Co.,  70  Penn.  St.  857.     In  Swigert  Mich.  714.    A  plaintiff  who  arrives  at  the 

V.  Hannibal,  &c.  R.  R  Co.,  75  Mo.  475,  it  depot  before  the  cam,  with  plenty  of  time 

was  held  not  necessarily  to  amount  to  neg-  to  go  upon  the  platform,  but  who  waits 

ligence  to  attempt  to  board  a  train  in  upon  the  ground  on  the  opposite  side  of 

motion,  and  that  where  the  evidence  is  the  track,  and  when  the  cars  oome  along 

conflicting  the  question  is  for  the  jury.  attempts  to  get  on  from  that  side,  and 

3  Detroit,  &c.  R.  R  Co.  v,  CurtiB,  28  especially  after  dark,  and  is  thrown  off  by 

Wis.  152.  the  cars  starting  before  she  is  securely  on, 

*  Phillips  V.  R.  &  8.  R.  R.  Co.,  49  N.  T.  cannot  be  said  to  be  free  from  negligence 

177  ;  Curtis  v,  Detroit,  &c.  R  R.  Co.,  27  contributory  to  the  result.   Michigan  Cen- 

Wis.  158.  tral  R.  R.  Co.  v,  Coleman,  28  Mich.  440  ; 

«  Perry  v.  Central  R.  R.  Co.,  66  Ga.  Harvey  v.  Eastern  R.  R.  Co.,  116  Mass. 

746.    A  railway  company  may  be  liable  269.    The  fact  that  the  railway  company 

for   damages   resulting  from    misleading  is  violating  the  law  in  not  stopping  its 

announcements  whereby   paasengera   are  train  for  five  minutes  at  a  station  wiU  not 
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lessly  neglected  to  board  the  train,  the  purpose  is  to  prevent  them  from 
being  left,  in  consequence  of  their  own  want  of  promptitude.  Ordi- 
nary diligence  as  to  such  signals,  according  to  what  is  usual  on  like 
occasions,  in  like  circumstances,  is  required  on  both  sides,  —  on  the 
side  of  the  company  in  giving  them,  and  on  the  side  of  the  passen- 
gers in  looking,  listening,  or  observing.  What  kind  of  signals  will 
come  up  to  such  ordinary  diligence,  by  what  means  to  be  made,  and 
with  what  degree  of  loudness  or  distinctness,  are  questions  for  the 
jury,  and  not  for  the  court.^  The  fact  that  the  conductor  of  a  train 
about  to  leave  a  station  is  induced  by  the  conduct  and  conversation 
of  a  person  on  the  station-platform  to  believe  that  he  does  not  intend 
to  take  passage  on  the  train,  will  not  relieve  the  company  from 
liability  for  injuries  received  by  such  person  in  consequence  of  the 
train  being  started  without  giving  him  time  to  get  on,  if  the  con- 
ductor actually  sees  him  attempting  to  get  on  when  he  gives  the 
order  to  start^ 

Sec.  308.  AccommodatloiiB :  contxibutory  Negligence.  —  A  rail- 
road company  is  bound  to  furnish  its  passengers  reasonable  and 
proper  accommodations  for  travelling,  and  if  it  has  an  insufficient 
number  of  cars,  so  that  passengers  are  compelled  to  ride  upon  the 
platform,  it  is  liable  for  injuries  received  by  them  while  riding 
there  ;^  but  for  injuries  received  while  unnecessarily  riding  there  the 
company  is  not  responsible,*  nor  while  passing  from  one  car  to 

excuse  a  passenger  in  attempting  to  get  ble  to  the  neglect  of  the  carrier.     Proof  of 

upon  the  train  while  it  is  in  motion.    Gal-  want  of  care  must  be  shown.  Chicago,  &c. 

veston,  &c  R.  R.  Co.  v.  Le  Gierse,  51  Tex.  B.  R.  Co.  t;.  Trotter,  60  Miss.  442. 

189.     If  the  company  has  constructed  and  *  Willis  v.  Long  Island  R.  R.  Co.,  34 

maintained  a  platform  at  a   convenient  N.  Y.  670.     The  fact  that  there  are  no 

and  suitable  place,  by  which  passengers  seats  in  the  cars  does  not  justify  a  person 

can  safely  and  securely  enter   the   cars  in  riding  on  the  platform.     So  long  as 

when  the  train  is  placed  in  position  for  there  is  standing-Toom  in  the  cars,  he  must 

the  reception  of  passengers  when  the  cars  ride  there.      Chicago,   &c.  R.  R.  Co.  v, 

are  not  in  motion,  it  has  fulfilled  its  duty  Carroll,  5  Brad.  (111.)  201.     If  a  car  is 

to  the  passenger  so  far  as  the  platform  is  crowded  so  that  a  passenger  is  forced  out 

concerned.      Chicago,  &c.  R.  R.   Co.   v.  of  his  place,  the  company  is  liable  for  an 

Scates,  90  111.  586.  injury  sustained  by  him  while  in    that 

1  Central  R.  R.   &  Banking    Co.    v,  position.    Jackson  v.  Ry.  Co.,  L.  R.  2  C. 

Perry,  68  Ga.  461.  P.  Div.  126. 

3  Swigert  v.  Hannibal  &  St.  Joseph  *  Hickey  v.  Boston,  &c.  R.  R.  Co.,  14 
R  R.  Co.,  75  Mo.  476.  A  lady  passen-  Allen  (Mass.),  429.  In  Quinn  v.  111.  Cent, 
ger  in  getting  on  the  cars  in  the  night  R.  R.  Co.,  61  III.  495,  the  decedent  stood 
stepped  off  the  platform  and  was  injured,  -upon  the  steps  of  the  car,  holding  on  by  the 
She  sued  the  company,  claiming  that  the  railing,  when  the  conductor  came  along  col- 
accident  was  caused  by  insufficiency  of  lecting  fare.  In  making  change  for  a  bill 
light  on  the  cars.  It  was  held  that  the  which  the  passenger  gave  for  his  fare  the 
accident  was  not  one  ordinarily  attributa-  wind  blew  it  away,  and  the  passenger  in 


1158      RAILWAYS  AS  CARRIERS  OF  PASSENGERS.     [CHAP.  XVII. 

another  unnecessarily.^     The  fact  that  the  conductor  permits  a 
passenger  to  ride  upon  the  platform,  when  there  is  no  necessity  for 

attempting  to  get  it  lost  his  foothold,  and  dlesex  R.  R.  Co.,  115  Mass.  239  ;  Burns 
falling  from  the  car  was  killed.  The  cars  v.  Bellefontaiiie,  50  Mo.  189.  But  see 
were  quite  full,  but  there  was  standing-  Ginna  v.  Second  Ave.  R.  R.  Co.,  67  N.  Y. 
room  in  all  of  them.  The  court  held  that  596  ;  Clark  v.  Eighth  Ave.  R.  R.  Co.,  86 
there  could  be  no  recovery.  The  rule  N.  Y.  185  ;  Downie  v.  Hendric,  46  Mich, 
seems  to  be  that  no  recovery  can  be  had  598.  And  the  presumption  of  negligence, 
for  an  iivjury  received  while  riding  upon  if  any,  is  rebutted  by  proof  that  the  con* 
the  platform  unless  it  was  through  a  ductor  received  the  fare  from  the  passen* 
wanton  or  wUful  act.  Taylor  v,  Dan-  ger.  Clark  v.  Eighth  Avenue  R.  R.  Co.  86 
villa,  ic.  R.  R.  Co.,  10  Brad.  (111.)  811.  N.  Y.  135.  Also,  Augusta,  Ac.  R.  R.  Co. 
In  Camden,  &c.  R.  R  Co.  v.  Hoosey,  v.  Renz,  55  Ga.  126 ;  Meesel  v.  Lynn,  &c. 
99  Penn.  St.  434,  the  plaintiff  was  a  pas-  R.  R.  Co.,  8  Allen,  234  ;  Huelseukanip  v. 
senger  upon  a  train  of  about  twenty  over-  Citizens'  K.  R.  Co.,  37  Mo.  537;  B.  c.  34  id. 
crowded  cars.  He  went  through  the  train  45.  And  standing  on  the  front  platform, 
in  search  of  a  seat  but  found  all  the  cars  even  when  there  is  room  inside,  does  not 
filled,  and  after  standing  in  the  forward  constitute  negligence/>crM,  when  the  injury 
car  for  a  few  moments,  he  went  out  upon  is  incurred  by  the  fault  of  the  company's 
the  platform  of  the  car,  and  by  an  ordinary  servant.  Bums  v.  Bellefontaine  R.  K.  Co., 
jolt  of  the  car,  lost  his  equilibrium,  and  50  Mo.  139  ;  Maguire  v,  Middlesex  R.  R. 
fell  off  the  car  and  was  injured.  He  was  Co.,  ante.  So  where  one  was  com^jelled 
the  only  person  upon  the  train  who  was  in-  to  ride  on  the  platform  of  a  car  by  a  con- 
jured during  the  trip,  although  many  pas-  ductor,  being  ordered  to  give  up  his  seat 
sengera  were  standing  up  in  the  cars.  **  If  inside,  the  company  was  held  liable  for 
he  had  submitted,"  says  the  court,  "as  an  Injury  incurred  by  careless  driving, 
many  others  did,  to  the  inconvenience  of  Sheridan  v.  Brooklyn,  &c.  R.  R  Co.,  36 
standing  inside  the  cars,  or  if  he  had  been  N.  Y.  89.  So  where  he  was  induced  to 
guilty  of  no  greater  imprudence  than  in  ride  there  by  the  invitation  of  the  conduc- 
paKsing  from  car  to  car  while  the  train  was  tor  without  pay.  Wilton  v.  Middlesex 
in  rapid  motion,  it  is  not  at  all  probable  R.  R  Co.,  107  Mass.  108,  9  Am.  Rep.  11 ; 
he  would  have  been  injured.  His  much-to-  contra,  Baltimore,  &e.  R.  R.  Co.  v.  Wilkin- 
be-regretted  injury  was  the  result  of  his  son,  30  Md.  224.  But  standing  in  an 
own  carelessness  ; "  and  it  was  held  that  he  unsafe  position  upon  the  platform  of  a  car 
could  not  recover,  three  out  of  seven  judges  after  an  op])ortunity  is  afforded  the  passen- 
dissenting.  But  it  is  held  not  to  be  negli-  ger  of  exchanging  it  for  a  safer  one  is  con- 
gence  per  at  for  a  passenger  upon  a  street  tributory  negligence,  —  Ward  v.  Central 
railway  car  to  stand  upon  the  platform,  —  Park.  Ac.  R.  R.  Co.,  42  How.  Pr.  (N.  Y.) 
Thirteenth,  &o.  St.  R.  R.  Co.  v,  Boudrou,  289,  —  though  it  is  not  negligence  per  $e 
92  Penn.  St.  475;  Nolan  t;.  Brooklyn  City,  to  omit  to  take  hold  of  the  railing  to  pre- 
&c.  R.  R.  Co.,  87  N.  Y.  68,  — even  though  vent  being  thrown  off.  Ginna  v.  Second 
there  is  room  in  the  car.    Mtiguire  v.  Mid-  Avenue,  ante.    It  is  usually  a  question  of 


*  Macon,  &c.  R  R.  Co.  v.  Johnson,  88  barred  from  a  recovery  therefor,  if  the  jury 

Ga.    409.     It  may  be  said  that,  except  find  that  he  made  the  attempt  in  conse- 

when  acting  under  the  suggestion  of  the  quence  of  either  the  order  or  advice  of  the 

conductor,  it  is  per  ae  negligence  for  a  pas-  conductor,  and  acted  differently  from  what 

senger  to  pass  from  one  car  to  another,  he  otherwise  would,  in  conseriuence  there- 

when  it  is  in  motion.    But  when  acting  of.     Cleveland,  &c.  R.  R.  Co.  v,  Mnnson, 

under  a  suggestion  from  the  conductor  to  80  Ohio  St.  451.    But  see  Ohio,  &c.  R.  R. 

do  so,  if  a  passenger  in  attempting  to  pass  Co.  v.  Schiebe,  44  111.  460,  where  such  an 

fi'om  one  car  to  another  while  they  are  act  was  held  to  preclude  a  recovery  when 

in  motion,  is  injured,  he  will  not  be  do-  done  against  the  advice  of  the  conductor. 


SEC.  808.]                        ACC0MM0DATI017S,  ETC.  1159 

his  doing  so,  does  not  render  the  company  liable  for  injuries  received 
by  him ;  no  person  can  charge  another  with  the  consequences  of  his 

fact  for  the  jury  whether  those  in  charge  he  took  with  him  the  perils  of  the  plat- 
of  a  car  are  negligent  in  allowing  a  passen-  fomi,  and  cannot  recover."  James,  J., 
ger  to  stand  upon  or  get  on  or  otf  the  front  however,  said  :  '*  I  concur  with  the  view 
platform,  and  iu  not  sooner  stopping  tlie  that  the  plaintiff  wan  res^ionsible,  or  rather 
ear.  Crisseyv.  Hestonville,  &c.  R.  B.  Co.,  that  he  lost  his  right  of  action  by  con- 
75  Penn.  St.  88 ;  Maher  v.  Central  Packet  tributiug  to  the  result;  but  I  have  not  the 
R.  R.  Co.,67  N.  Y.  52.  And  where  plain-  least  doubt  that  the  defendant  com|)any 
tilf,  a  child  of  five  years,  with  another  of  was  in  fault.  The  special  verdict  found 
eleven  years,  got  on  the  front  platform  of  as  a  fact  that  the  car  was  going  around 
a  street  car  and  the  'driver  allowed  them  the  curve  at  the  same  speed  at  which  they 
to  continue  iu  that  position,  and  in  at-  ordinaiily  travel  iu  a  straight  Hue.  Tliat 
tempting  against  the  remonstrance  of  the  is  too  fast  to  go  around  a  curve;  but  it  is 
driver  to  get  off  while  the  car  was  in  motion  said  to  be  necessary  from  the  construction 
the  plaintiff  was  hurt,  it  was  held  negli-  of  the  car,  and  from  the  fact  that  tliey 
gence  as  matter  of  law  in  the  driver  to  have  to  go  around  pretty  rapidly  with  one 
aUow  children  so  young  to  ride  on  the  horse  ;  so  that  the  rapid  speed  wliich  they 
platform,  and  that  the  company  was  lia-  keep  up  in  rounding  a  curve  is  largely 
ble.  Caldwell  v.  Pi ttsbuigh,  &c.  R.R.  Co.,  attributable  to  the  arraDgement  which 
74  Peno.  St.  421  ;  Brennan  v,  Fairhaven,  they  have  chosen  to  make  so  as  to  use 
&c.  R.  R.  Co.,45Conn.  284  ;  Philadelphia,  only  one  horse.  I  think  therefore  that 
&C.  R.  R.  Co.  V.  Hassard,  75  Penn.  St.  the  defendant  was  also  in  fault ;  but  the 
367;  East  Saginaw  Git  R.  R.  Co.  v.  Boker,  plaintiff  Qught  not  to  recover  when  his 
27  Mich.  503  ;  Wilton  v.  Middlesex  R.  R.  own  act  contributed  to  the  accident." 
Co.,  107  Mass.  108,  9  Am.  Rep,  11;  Day  Thirteenth,  &c.  St.  R.R.  Co.  v.  Boudrou,  92 
V.  Brooklyn,  &c.  R.  R.  Co.,  12  Hun  (N.  Y),  Penn.  St.  475,  87  Am.  Rep.  707.  In  Nolan 
485  ;  Com.  v.  Boston  &,  Maine  R.  R.,  129  v.  Brooklyn,  &c.  R.  R.  Co.,  87  N.  Y.  63, 
Mass.  374,  87  Am.  Rep.  878.  In  Andrews  41  Am.  Rep.  345,  it  was  held  that  it  was 
V.  Capitol,  &c.  R.  R.  Co.,  Sup.  Court  oi  not  negligent  for  a  passenger  to  ride  on  the 
D.  C,  1882,  15  Rep.  830,  it  was  held  front  platform  of  a  street-car,  although 
that  a  passenger  who  remains  on  the  rear  there  were  vacant  seats,  when  he  was 
platform  of  a  street-car  when  there  is  smoking,  and  the  rule  of  the  company 
standing-room  within,  and  means  of  sup-  required  passengers  when  smoking  to  ride 
port,  cannot  recover  for  injuries  suffered  on  that  platform,  and  the  conductor  took 
by  him  from  being  thrown  from  the  plat-  his  fare  there  without  objection  or  notice, 
form  by  a  sudden  lurch  of  the  car  in  going  And  in  Goodrich  v.  Penn.,  &c.  R.  R.  Co., 
around  a  curve  at  the  customary  speed  28  Hun  (N.  Y.),  it  was  held  that  a  pas- 
used  on  the  straight  portions  of  the  track,  senger  was  not,  as  matter  of  law,  precluded 
It  appeared  also  that  the  seats  were  all  from  recovery  for  injury  received  while 
comfortably  filled,  so  that  the  plaintiff  unnecessarily  standing  on  the  platform  of 
could  not  have  gotten  a  seat  unless  room  a  steam-railway  car,  it  appearing  that  he 
had  been  made  fbr  him  by  the  passengers  had  or  saw  no  prohibition,  and  did  not 
sitting  closer  together.  With  the  excep-  know  that  it  was  against  the  niles  to  stand 
tion  of  one  white  lady  and  gentleman,  the  there.  In  an  action  against  a  street  pas- 
passengers  were  all  colored  persons.  They  senger  railway  company  the  evidence 
were  orderly  and  well  behaved.  There  showed  that  the  plaintiff,  while  riding  in 
were  the  ordinary  straps  for  standing  pas-  a  car  of  the  defendant,  got  up  and  gave 
sengers  to  hold  on  by.  Carteb,  C.  J.,  his  seat  to  an  elderly  lady.  The  car  being 
said:  "  The  law  does  not  contemplate  that  crowded  he  was  obliged  to  pass  out  on  to 
these  corporations  shall  take  the  keeping  the  front  platform.  While  standing  there 
of  a  man's  discretion  into  their  hands.  If  the  car  ran  off  the  track,  and  at  the  request 
the  plaintiff  saw  fit,  under  the  facts  found  of  the  driver  the  plaintiff,  with  others  on 
in  die  verdict,  to  stand  on  the  platform,  the  platfonn,  got  off  and  assisted  in  get- 
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own  negligence,  simply  because  such  other  person  permitted  him  to 
do  the  act^    In  all  cases,  however,  when  questions  of  liability  under 

ting  the  car  again  on  the  track.     When  it  was  held  that  a  passenger  injured  while 
this  was  done  the  passengers  got  on  the  sitting  on  the  frcmi  platform  of  a  street 
front  platform  again  by  stepping  over  an  car,  in  spite  of  the  rule  of  the  company 
enclosure  three  feet  high  surrounding  the  and  the  waniing  of  the    driver,  has  no 
same  ;  and  while  the  plaintitf  was  in  the  remedy  against  the  company.     The  court 
act  of  getting  on  the  platform  in  the  same  said,  in  substance  :   Plaintiff's  intestate,  a 
manner,  the  driver,  without  a  signal  or  passenger  on   defendant's  street  railroad 
warning,  started  the  horses.   By  the  sudden  car,  when  the  car  was  approaching  a  draw> 
jerk  in  starting,  the  plaintiff  was  thrown  bridge,  sat  down  on  Uie  front  platform, 
down  on  the  side  of  the  car  and  was  dragged  He  was  t^ld  by  the  driver  of  the  car  that 
some  distance  and  his  foot  crushed  by  the  he  had  better  not  sit  in  that  place,  as  it 
wheel.     The  accident  occurred  in  the  day  was  against  the  rules  of  the  defendant  and 
time,  and  there  was  proof  tending  to  show  unsafe,    to  which   he  made  a  reply  not 
that  the  driver  might  have  seen  the  plain-  understood  by  the  driver.     He  continued 
tiffin  the  act  of  boarding  the  car.     Proof  to  occupy  his  position  while  the  car  was 
was  also  offered  to  show  there  was  a  notice  detained  at  the  bridge  some  fifteen  min> 
on, the  inside  of  the  car  requiring  passen-  utes  b}' an  open  draw;  and  remained  there 
gers  to  enter  and  leave  the  car  by  the  rear  until  he  fell  from  the  car  after  it  had  passed 
platform.      It  was  held  that   conceding  the  bridge,  receiving  the  injuries  whereof 
there  was  negligence  on  the  part  of  the  he  died.     Tliere  were  notices  posted  uiH>n 
plaintiff  in  attempting  to  enter  the  car  by  the  car  forbidding  passengers  to  be  upon 
the    front    platform,    the    question    was  the  platforms,   and    that   the  defendant 
whether  the  driver  of  the  defendant's  car,  would  not  be  responsible  for  the  safety  of 
by  the  exercise  of  proper  care  and  pru-  passengers  while  there.     In  an  action  for 
dence,  might  have  seen  the  position  of  the  such  injuries,  it  was  held  that  the  defeud- 
plaintiff,  and  thereby  have  avoided  the  ant  was  not  liable.     It  was  for  the  plaintiff 
injury;  that  taking  into  consideration  that  to  prove  that  the  intestate  was  free  from 
the  plaintiff  had  paid  his  fare,  and  that  negligence    contributing    to    the    ii^'nry 
owing  to  the  crowded  condition  of  the  car  which  he  received.     In  German  town  Pas- 
he  was  obliged  to  stand  on  the  front  plat-  senger  R.  R.  Co.  v.  Walling,  97  Peun.  St. 
form,  that  he  had  gotten  off  at  the  request  55,  it  was  held  that  riding  on  the  fivat 
of  the  driver  to  help  in  getting  the  car  again  platform  of  a  street-car  which  is  crowded 
on  the  track,  and  the  other  facts  in  the  is  not  contributory  negligence  per  m,  pre- 
case,  —  there  was  an  obligation  on  the  part  eluding  a  recovery  for  the  death  of  a  pas- 
of  the  driver  to  see  that  the  plaintiff  and  senger  occumng  while  so  riding.     The 
others  had  an  opportunity  to  get  on  the  facts  were  these  :   Deceased  took  passage 
car  again  before   he  started  the  horses  ;  in  one  of  defendant's  street-cars ;   when 
and  if  he  saw,  or  by  Xhe  exercise  of  proper  the  car  stopped  for  him  he  tried  to  get  on 
care  might  have  seen  the  position  of  the  the  rear  platform,  but  could  not  do  8o  on 
plaintiff  and  thereby  have  avoided  the  in-  account  of  the  crowd  thereon.     He  then 
jury,  the  defendant  was  liable,  and  that  went  to  the  front  platform  and  found  a 
thero  was  evidence  legally  sufficieTU  to  sub-  place  upon  the  step  which  he  took  and 
mit  this  question  to  the  jury.      Lewis'  kept  by  holding  with  one  hand  on  to  the 
Case,  88  Md.  588  ;  Taff  v.  Warman,  94  iron  of  the  dasher  and  with  the  other  hand 
Eng.  C.  L.  583  ;  Butterfield  v,  Forrester,  to  an  iron  bar  under  the  front  window  of 
11  East,  60 ;  Dowell  v.  Gen.  St.  Nay.  Co.,  the  car.     While  the  car  was  going  round 
85  Eng.  C.  L.  195  ;  People's  Pass.  R.  R.  a  corner  some  little  time  after  deceased 
Co.  V.  Green,  56  Md.  84.     In  Wills  v.  had  commenced  to  ride,  several  passengen 
Lynn  &  Boston  R.  R.  Co.,  129  Mass.  851,  were  thrown  against  him,  forcing  him  to 


1  Higginsv.  N.  Y.  &  Harlem  R.  R.  Co.,  2  Bosw.  (N.  Y.)  132. 
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such  circumstances  arise,  and  the  facts  are  not  such  as  will  admit 
of  a  nonsuit  or  a  direction  to  find  a  verdict  for  the  defendant,  it  is 
a  question  for  the  jury  whether  the  plaintiff  was  guilty  of  such  con- 
tributory negligence  as  will  prevent  a  recovery,  and  this  must  be 

let  go  his  hold  on  the  iron  bar  under  the  inside  are  not  the  only  places  where  the 
window,  and  causing  him  to  fall  over  in  managers  expect  passengers  to  remain  ; 
front  of  the  car,  in  consequence  of  which  but  it  is  notorious  that  they  stop  habitu- 
he  was  run  over  and  killed.  The  court  ally  to  receive  passengers  to  stand  inside 
said  :  *'  Conductor,  driver,  and  passen-  till  the  car  is  full,  and  then  to  stand  on 
gers  acted  as  if  there  was  room,  so  long  as  the  platforms  till  they  are  full)  and  con- 
a  man  could  find  a  rest  for  his  feet  and  a  tinue  to  stop  and  receive  them  after  there 
place  to  hold  on  with  his  hands.  Kor  was  is  no  place  to  stand  except  on  the  steps  of 
that  action  exceptional.  Notoriously  it  the  platforms.  Neither  the  officers  of  these 
vna  very  common  in  1876,  and  perhaps  it  corporations  nor  the  managera  of  the  cars 
is  not  infrequent  at  this  day.  The  compa-  nor  the  travelling  public  seem  to  regard 
nies  do  not  consider  such  practice  danger-  this  practice  as  hazardous  ;  nor  does  expe> 
oos,  for  they  knowingly  suffer  it  and  are  rience  thus  far  seem  to  require  that  it 
parties  to  it.  Their  cars  stop  for  passen-  should  be  restrained  on  account  of  its  dan- 
gers when  none  but  experienced  conduc-  ger.  There  is  therefore  no  basis  upon 
tors  could  see  a  footing  inside  or  out.  The  which  the  court  can  decide  upon  the  evi- 
risk  in  travelling  at  the  rate  of  six  miles  dence  reported  that  the  plaintiff  did  not 
an  hour  is  not  that  when  the  rate  is  sixty  use  ordinary  care.  It  was  a  proper  case  to 
or  even  thirty.  An  act  which  would  be  submitted  to  the  jury  upon  the  special 
strike  all  minds  as  gross  carelessness  in  a  circumstances  which  appeared  in  evidence.' 
passenger  on  a  train  drawn  by  steam-  These  remarks  are  quite  applicable  to  the 
power,  might  be  prudent  if  done  on  a  case  in  hand.  Standing  on  the  front  plat- 
horse-car.  Rules  prescribed  for  observ-  form  of  a  horse-car  when  there  is  room 
ance  of  passengers  on  steam  railroads,  inside  is  not  conclusive  evidence  that  the 
which  run  their  trains  at  great  speed,  are  person  injured  by  the  driver's  default  was 
very  different  from  those  on  street  rail-  not  exercising  due  care.  Maguire  v.  Mid- 
waysl  In  the  absence  of  express  rules  dlesex  R.  R.  Co.«  115  Mass.  289.  A  street- 
every  passenger  knows  that  what  might  railway  company  has  the  right  to  carry 
be  consistent  with  safety  on  one  would  be  passengers  on  the  platforms,  and  if  a  pas- 
extremely  hazardous  on  the  other.  Street-  senger  be  injured  while  standing  there 
railway  companies  have  all  along  consid-  without  objection  by  the  company's  agent, 
ered  their  platforms  a  place  of  safety,  and  whether  the  injury  was  with  his  contribu- 
80  have  the  public.  Shall  the  coui't  say  tory  negligence  is  for  the  jury  to  decide 
that  riding  on  a  platform  is  so  dangerous  under  all  the  facts  and  circumstances  de- 
that  one  who  pays  for  his  standing  there  tailed  in  evidence.  Bums  v,  Bellefontaine 
can  recover  nothing  for  an  ii^ury  arising  &  St.  Louis  R.  R.  Co.,  50  Mo.  139.  It 
from  the  company's  default  ?  Meesel  v,  has  also  been  decided  in  other  States  that 
Lynn  k  Boston  R.  R.  Co.,  8  Allen,  234,  if  a  passenger  be  injured  while  standing 
was  a  case  much  like  this  in  its  facts,  on  the  platform  of  a  street  or  horse  car  the 
The  court  said  :  '  It  is  well  known  that  question  of  his  contributory  negligence  is 
the  highest  speed  of  a  horse-railroad  car  is  one  of  fact  for  the  jury.  So  little  danger 
very  moderate,  and  the  driver  easily  con-  exists  in  riding  on  the  platforms,  acci- 
trols  it  and  stops  the  car  by  means  of  his  dents  to  passengers  while  thus  riding  are 
voice,  his  reins,  and  his  brake.  In  turning  so  rare,  that  this  is  the  first  time  the  ques- 
round  an  angle  from  one  street  to  another,  tion  raised  has  been  presented  in  Pennsyl- 
paasengers  are  not  required  to  expect  that  vania.  We  think  the  decisions  in  other 
he  will  drive  at  a  rapid  rate,  but  on  the  States  above  referred  to  are  sound.  They 
contrary  might  reasonably  expect  a  careful  accord  with  well-settled  principles." 
driver  to  slacken  his  speed.     The  seats 
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determined  in  view  of  all  the  facts;  and  if  upon  the  whole  it  is 
found  that  the  negligence  of  the  company  was  the  proximate  cause 
of  the  injury,  the  fact  that  the  plaintiff  was  negligent  in  being  where 
he  was  will  not  prevent  a  recovery.^ 

While  a  passenger  must  not  unnecessarily  expose  himself  to  risk 
and  danger  while  on  a  train,  yet,  it  cannot  be  expected  that  he  wiU 
constantly  remain  in  his  seat ;  and  if  he  stands  up  in  the  car  to  look 
from  a  window,  or  to  go  to  the  sanitary,  or  for  any  reasonable  pur- 
pose, and  is  injured  while  doing  so  through  the  negligence  of  the 
carrier,  he  is  not  precluded  from  a  recoveiy.  Thus,  if  a  passenger,  in 
order  to  look  out  of  a  window,  presses  against  a  door  of  which  the 
window  is  a  part,  and  the  door  being  negligently  fastened  flies  open, 
and  he  is  injured,  he  is  not  guilty  of  such  contributory  negligence 
as  precludes  a  recovery.^  In  an  English  case,'  where  a  guard  of  a 
railway  train  in  slamming  the  door  without  warning  injured  the 
hand  of  a  passenger,  it  was  held  that  the  company  was  liable.  In  a 
Pennsylvania  case,*  the  plaintiff  was  a  passenger  by  the  defendant's 
ferry-boat  from  Camden  to  Philadelphia.  As  the  boat  approached 
the  wharf  she  arose  from  her  seat,  along  with  the  other  passengei-s, 
and  at  the  moment  of  the  collision  she  was  standing  inside  the 
cabin.  The  boat  struck  the  bridge  with  such  force  as  to  throw  the 
plaintiff  down  and  produce  the  injury  complained  of  The  court 
said :  "  Of  course,  it  is  true  that  if  she  had  remained  in  her  seat  she 
would  not  have  been  injured,  but  it  does  not  necessarily  follow  that 
her  act  of  leaving  her  seat  was  contributory  negligence.  Had  she 
occupied  a  manifest  place  of  danger,  as,  for  instance,  a  position  very 
near  to  the  end  of  the  boat  where  there  was  no  railing,  and  been 
precipitated  into  the  water  by  the  shock  of  the  collision,  the  conten- 


*  Zemp  V.  Wilmington,  &c.  R.  R.  Co.,  Aspell,  26  Penn.  St.  167;  Frink  v.  Potter, 

9  Rich.  (S.  C.)  84;  Edgerton  v,  N.  Y.  &  17  111.  406  ;  EUridgeu.  Long  Island  R.  R. 

Harlem  R.  U.  Co.,  35  Barb.  (N   Y.)  389;  Co.,  1  Sandf.  (N.  Y.)  89.     So  for  inja- 

Sheridan  v.  Brooklyn,  &c.  R.  R.  Co.,  86  ries  received  from  sadden  movements  of 

N.  Y.  89 ;  Willis  v.  Long  Island  R.  R.  Co.,  the  train,  either  in  starting  or  stopping. 

34  id.  670  ;  Clark  v.  8th  Ave.  R.  R.  Co.,  Stimson  v.  N.  Y.  Cent.  R.  R.  Co.,  32  N.  Y. 

36  id.  135 ;  Meesel  v.  Lynn,  &c.  R.  R.  333 ;    Gordon  v.   R.  K.    Co.,   40  BarK 

Co.,  8  Allen  (Mass.),  234.     So  for  injuries  (N.  Y.)  546  ;  Brown  v,  N.  Y.  Cent.  R.  R. 

received  while  riding  in  the  baggage-car,  Co.,  32  N.  Y.  697. 

if  by  consent  of  conductor.     O'Donnel  v,         *  Gee  v.  Metropolitan  Ry.  Co.,  L.  R, 

Alleghany  R.  R.  Co.,  50  Penn.  St.  490.  8  Q.  B.  125  ;  Siner  v.  Ry.  Co.,  L.  R.  4 

So  where  a  passenger  leaps  from  the  car  to  Exchq.  117. 

avoid  injury,  if  the  danger  was  such  as  to         •  Fordham  r.  Ry.  Co.,  L.  R.  4  C.  P. 

justify  the  step,  the  company  is  responsi-  619. 

We   for  the  conseijueuces.     Southwestern         *  Camden,   kc.    Steam    Ferry  Co.   v, 

R.  R.  Co.  V,  Paulk,  24  Ga.  356;  R.  R.  Co.  v,  Monaghan  (Penn.),  10  W.  N.  C.  47. 
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lion  of  the  defendaDt  would  be  much  more  appropriate,  and  would, 
perhaps,  be  conclusive  against  her.  But  the  position  she  was  in  at 
the  moment  of  the  accident  was  not  one  of  apparent  danger  at  all. 
...  It  is  the  uniform  habit  of  persons  riding  on  steamboats  to  be 
upon  their  feet  at  will  while  the  boat  is  in  motion,  and  especially  as 
it  approaches  the  landing.  It  is  one  of  the  most  comfortable  and 
satisfactory  features  of  steamboat  travel  that  passengers  are  at  liberty 
to  move  about  from  place  to  place  on  the  vessel  while  it  is  in  mo- 
tion." Inasmuch  as  seats  are  usually  provided  for  less  than  half  the 
passengers,  the  argument  of  the  ferry  company  seems  particularly 
impudent. 

Sec.  309.  Seats.  —  As  a  rule,  it  is  the  duty  of  a  railroad  company  to 
furnish  each  passenger  with  a  seat ;  and  if  it  fails  to  do  so,  and  the  pas- 
senger is  required  to  stand  up,  it  is  liable  for  any  injury  sustained  by 
him  in  consequence  thereof,  so  long  as  he  is  himself  in  the  exercise 
of  due  care ;  ^  and  the  circumstance  that  the  passenger  knew  that  the 
car  was  full  before  he  got  into  it  makes  no  difiTerence.  So  long  as 
the  company  consents  to  take  passengers,  it  is  an  assurance  to  them 
that  it  will  take  due  care  of  them ;  and  it  takes  the  risks  incident  to 
the  mode  in  which  its  agents  know  that  the  passenger  must  ride.* 

Sec.  310.  Duty  of  Railroad  Company  as  to  StationB.  —  A  railway 
company  is  bound  to  keep  its  stations  and  premises  in  proper  repair, 
so  as  to  prevent  injuries  to  passengers  going  to  them  to  take,  or  ar- 
riving there  upoUy  their  trains ;  and  a  passenger  arriving  at  the  station 
continues  to  be  a  passenger  for  a  reasonable  time  until  he  has  left 
their  premises.  So,  too,  a  person  horid  fide  at  the  station  for  the 
purpose  of  taking  passage  upon  a  train,  is  a  passenger,  although  he 
has  not  in  fact  purchased  his  ticket*  Actions  have  been  upheld  for 
injuries  sustained  from  defective  platforms;*  from  a  failure  to  pro- 
vide suitable  lights  to  enable  passengers  safely  to  leave  the  premises ;  ^ 

1  Blair  r.  Erie  B.  R  Co.,  66  N.  Y.  818.  N.  784  ;  Dobiecki  v.  Sharp,  88  N.  Y.  208  ; 

But  the  obligation  of  the  company  to  for-  St.  Louis,  &c.  R.  B.  Co.  v.  CantreU,  87 

nish  a  seat  for  him,  does  not  require  the  Ark.  519.     Where  a  platform  was  so  nar- 

passenger  to  keep  it  during  the  whole  trip,  row  that  a  passenger  standing  thereon  was 

Barden  v.  Boston,  &c.   B.  B.  Co.,   121  injured  by  a  passing  train,  the  company 

Mass.  426.  was  held  liable.     Chicago,  &c.  B.  B.  Co. 

s  Evansville,  &c.  B.  B.  Co.  v.  Duncan,  «.  Wilson,  68  111.  167  ;  McDonald  o.  Chi- 

28  Ind.  441.  cago,  &c.  B.  R.  Co.,  26  Iowa,  124. 

*  Buffett  V.  Troy  &  Boston  B.  R.  Co.,         ^  Patten  v.  Chicago,  &c.  R.  B.  Co.,  82 

40  N.  Y.  168.  Wis.  624  ;  Nicholson  r.  Lane.  &  York- 

^  As  where  the  flaps  were  improperly  shire  By.  Co.,  84  L.  J.  (Exch.)  84;  Bir- 

turned  back.     Bramwell,  B.,  in  Com-  kett  v.  Whitehaven  June,  4  H.  &  N.  730  ; 

man  v.  Eastern  Counties  By.  Co.,  4  H.  &  Martin  r.  Gt  Northern  By.  Co.,  16  C.  B. 
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from  defective  steps  or  platforms;*  from  pits  or  unfenced  holes 
in  the  station-ground ;  ^  from  the  slippenuess  of  stairs  leading  to 
the  station  ;^  from  allowing  articles  to  stand  or  lie  upon  the  platform 
obstructing  and  endangering  travel  over  it,  as  a  switch  handle  ;^  and 
generally,  the  company  is  bound,  as  to  its  passengers  or  persons  upon 
its  premises  "  by  invitation,"  to  see  to  it  that  its  premises  are  in  such 
a  condition,  in  ail  respects,  that  a  person  in  the  exercise  of  ordinary 
care  can  leave  them  without  injury ;  and  this  extends  to  and  em- 
braces proper  and  suitable  platforms,  steps,  and  walks,  as  well  as  suit- 
able lights.^    The  question  as  to  whether  a  station  and  its  grounds  are 

180  ;  Comman  v.  Eastern  Counties  Ry.  jared  without  neglect  on  his  part,  by  a  de- 
Co  ,  4  H.  &  N.  781  ;  Toomey  v.  London,     feet  or  obstruction   in  a  way  or  passage 

&c.  Ry.  Co.,  8  C.  B.  (n.  s.)  146  ;  Foy  v.  over  which  he  is  Induced  to  pass  for  a 

London,  &c.  Ry.  Co.,  18  id.  225.  lawful  purpose,  by  an  invitation,  express 

1  McDonald  v.  The  Chicago,  &c.  R.  R.  or  implied,  can  recover  damages  for  the 

Co.,  ante.  injury  sustained  against  the  individual  so 

*  Burgess  v,  Ry.  Co.,  05  Eng.  Com.  inviting,  and  being  in  fault  for  the  de- 
Law,  923.  In  Tobin  v.  Portland,  Saco,  &  feet."  Barrett  v.  Black,  56  Me.  498 ; 
Portsmouth  R.  R.  Co.,  59  Me.  183,  the  Carleton  «.  Franconia  Iron  &  Steel  Corn- 
liability  of  railroad  companies  to  persons  pany,  99  Mass.  216.  From  the  general 
coming  to  their  stations  upon  business,  duty  which  railroad  companies  owe  to  per- 
and  not  as  passengers,  for  injuries  caused  sons  thus  apparently  invited,  such  as 
by  defects  in  station-platforms  was  adju-  friends  and  companions  of  passengers, 
dicated,  and  it  was  held  that  a  hack  man  porters  and  hackmen.  It  would  seem  that 
could  recover  of  a  railroad  company  for  an  they  are  responsible  for  injuries  resulting 
injury  received  while  carrying  a  passenger  from  a  neglect  of  that  duty  in  respect  to 
to  their  depot  for  transportation,  by  step-  platforms,  station-approaches,  etc.  A 
ping  without  fault  into  a  cavity  in  the  railway  company  was  held  liable  for  the 
platform,  negligently  left  in  a  defective  death  of  a  passenger  who  slipped  Into  an 
condition.  It  is  the  well-settled  rule  that  unfenced  cattle-guard  and  was  killed  by  a 
raUroad  companies  are  bound  to  keep  their  passing  train.  Hoffman  v.  N.  Y.  Central 
platforms  and  landing-places  safe  and  con-  R.  R.  Co.,  75  N.  Y.  605;  Hartwig  v. 
venient  for  all  who  make  use  of  their  cars  Chicago,  &c.  R.  R  Co.,  49  Wis.  358  ; 
as  a  means  of  conveyance.  But  it  is  not  Hulbert  v.  N.  Y.  Central  R.  R  Co.,  40 
80  clear  what  the  liability  of  the  company  N.  Y.  145. 

is  in  this  respect  to  persons  not  passengers.  «  Davis  v.  Loudon,  Ac.  Ry.  Co.,  2  F.  & 

But  Appleton,  C.  J.,  in  delivering  the  F.  588. 

opinion  of  the  court  in  this  case,  said  :         *  Martin  v.  Great  Northern  Ry.  Co., 

**  The  hackman  conveying  passengers  to  a  16  C.  B.  179. 

railroad  depot  for  transportation,  and  aid-         *  Comman  v.  Eastern  Counties  Ry.  Co., 

ing  them  to  alight  upon  the  platform  ot  4  H.  &  N.  781.    In  Beard  d.  Conn.  &  Pass, 

the  corporation,  is  as  rightfully  upon  the  R.  R  Co.,  48  Vt.  101,  the  plaintiff  was  at 

same    as    the  passengers   alighting.      It  the  defendant's  depot  for  the  purpose  of 

would  be  absurd  to  protect  the  one  from  taking  the  train.     There  was  a  platform 

the  consequences  of  corporate  negligence  extending  from  the  east  side  of  the  depot 

and  not  the  other.     The  hackman  is  there  to  the  track  over  which  passengers  passed 

in  the  course  of  business  ;  but  It  is  a  busi-  in  going  to  and  from  the  cars.     There 

ness  important  to  and  for  the  convenience  were  stairs  leading  through  the  centre  of 

and  profit  of  defendants.      The  general  the  depot  to  the  street  on  the  opposite 

principle  is  weU  settled  that  a  person  in-  side  which  was  several  feet  lower  thui  the 
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sufficiently  lighted  is  one  of  fact,  and  the  mere  circumstance  that  they 
were  lighted  sufficiently  for  the  company's  servants  and  agents  who 
know  the  premises  is  not  sufficient.  They  must  be  sufficiently  light  to 
enable  strangers  safely  to  get  upon  or  leave  the  premises.^  So  if  the 
exit  side  of  the  station  is  blocked  by  a  train,  and  a  passenger  in  at- 
tempting to  cross  behind  it  falls  over  some  object  that  is  left  there  and 
is  injured,  the  company  is  liable.^  But  in  order  to  fix  the  liability  of 
the  company,  it  must  appear  that  they  managed  or  used  the  property 
in  such  a  way  as  to  make  it  likely  to  be  a  source  of  danger  to  pas- 
sengers and  others  lawfully  upon  it.^  It  is  not  enough  to  show  that 
an  injury  was  received  by  falling  down  the  steps  of  the  station,  but 
it  must  also  be  shown  that  they  were  constructed  in  such  a  way  as 
to  be  more  than  ordinarily  dangerous ;  *  or,  that  the  company  had 
placed  obstacles  upon  the  platform,  as  a  weighing-machine,  over 
which  a  passenger  tumbled  and  was  injured,  but  it  must  also  be 
shown  that  the  mischief  could  not  reasonably  have  been  foreseen, 
and  that  precautions  to  prevent  it  ought  to  have  been  used.* 

« It  is  the  duty  of  railway  passenger  carriers,"  say  the  court  in  an 
Iowa  case,®  "  to  provide  comfortable  rooms  for  the  accommodation 
of  passengers,  while  waiting  at  stations,  and  to  enforce  such  regula- 
tions in  regard  to  smoking  therein  as  to  enable  passengers  to  occupy 
them  in  reasonable  comfort.  If  this  is  not  done,  it  will  afford 
reasonable  excuse  for  passengers  to  enter  the  cars  before  they  are 
drawn  up  in  front  of  the  platform  in  preparation  for  immediate 
departure.  And,  if  in  so  doing  a  passenger  sustains  injury  through 
a  defect  in  the  platform,  against  or  opposite  which  the  cars  are 
standing,  .  .  .  the  company  will  be  held  responsible.  Railway 
passenger  carriers  have  power  to  make  reasonable  rules  and  regu- 

track,  and  there  were  also  stairs  at  either  ^  Martin  v.  Ot.  Northern  Ry.  Co.,  16 
end  of  the  depot  leading  from  the  plat-  C.  B.  180 ;  Birkett  v.  Whitehaven  June- 
form  to  the  street  The  stairs  at  the  tion  Ry.  Co.,  4  H.  &  N.  780. 
north  end  of  the  depot  were  open  at  the  *  Nicholson  v.  Lancashire,  &c.  Ry. 
top,  and  there  was  nothing  to  indicate  Co.,  84  L.  J.  Exchq.  84  ;  Holmes  v, 
that  they  were  not  for  the  use  of  passen-  North-Eastem  Ry.  Co.,  88  id.  161. 
gers.  In  fact  they  were  built  by  and  were  •  Burgess  v,  Qt.  Western  Ry.  Co.,  82 
intended  for  the  sole  use  of  the  express  L.  T.  Rep.  76. 

company,  but  they  were  on  the  defend-         *  Toomey  v.  London,  &c.  Ry.  Co.,  8 

ant's  premises.    The  plaintiff  in  attempt-  C.  B.  N.  8.  146. 

ing  ta  pass  down  these  staira  in  the  dark,         <^  Cornman  v.  Eastern  Co.  By.  Co.,  4 

from  the  upper  platform  to  the  street,  H.  &  N.  786. 

ftfithout  fault  on  her  part,  fell  from  the         ^  McDonald  v,  Chicago,  Ac  B.  B.  Co., 

lower  platform  to  the  ground  and  was  in-  26  Iowa,  124. 
jured.    It  was  held  that  the  defendant 
responsible  for  the  ii^ury. 
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lations,  in  regard  to  the  conduct  of  passengers,  extending  to  tbe  time 
and  mode  of  entering  tbe  cars ;  but  such  rules  and  regulations  must, 
in  some  way,  be  made  known  to  passengers,  or  they  will  not  be  in 
fault  for  not  conforming  to  them.**  It  was,  accordingly,  held,  in  this 
case,  that  the  female  plaintiff,  who  found  the  passenger-room  unfit 
for  occupation,  by  reason  of  tobacco  smoke  and  other  impurities,  and 
attempted  to  enter  the  cars  which  had  not  yet  been  drawn  up  to  tlte 
platform,  and  was  injured  by  the  giving  way  of  the  steps  at  the  end 
of  the  platform,  was  entitled  to  recover.  Dillon,  C.  J.,  in  an  Iowa 
case,^  laid  down  the  following  rule  as  applicable  to  all  cases  of  injury 
about  stations  and  in  entering  cars :  ''  Bailway  companies  are  bound 
to  keep  in  a  safe  condition  all  portions  of  their  platforms  and  ap- 
proaches thereto,  to  which  the  public  do  or  would  naturally  resort,  and 
all  portions  of  their  station-grounds  reasonably  near  to  the  platforms, 
where  passengers,  or  those  who  have  purchased  tickets  with  a  view 
to  take  passage  on  their  cars,  would  naturally  or  ordinarily  be  likely 
to  go."  ^  In  this  case  the  plaintiff  in  company  with  her  husband  pur- 

^  McDonald    v.   Chicago,   &c.   R.    R.  deceased  mi^t  have  used.     In  Cockle  v. 

Co.,  26  Iowa,  124.  Soath-£a8tem  Ry.  Co.,  27  L.  T.  (n.  s.) 

3  Bargess  v.  Gt.  Western  Ry.  Co.,  6  S20,  a  railway  train  in  which  the  plaintifT 
C.   B.  N.  8.  928  ;  Martin  v.  Ry.  Co.,  81  was  a  passenger,  on  arriving  at  the  station 
id.    179.      In  Sheperd  v.  The    Midland  of  the  plaintiff's  destination,  was  drawn 
Ry.,  20  W.  R.   705,  the  plaintiff,  while  up  with  the  body  of  the  train  alongside 
waiting  for  the  train,  it  being  cold,  walked  the  platform,  bat  with  the  last  carriagp, 
back  and  forward  on  the  platform  in  front  in  which  the  plaintiff  rode,  opposite  a  re- 
of  the  station,  and  slipping  on  a  strip  of  ceding  part  of  the  platform,  at  which  per- 
ice,  fell,  dislocating  his  shoulder.     It  was  sons  could  not  alight  —  a  space  of  about 
held  that  he  could  recover.     In  CasweU  v.  four  feet  intervening  between  it  and  the 
Boston  &  Wor.  R.  R.  Co.,  98  Mass.,  it  train.     Arriving  trains  were  not  usually 
was    held    that  where  a  passenger    had  drawn  up  at  this  spot  but  at  a  point  farther 
stepped  upon  the  platform  in  front  of  the  on,  where  the  platform  was  well  lighted 
station  to  wait  for  a  train,  and  by  the  neg-  with  gas-lamps.     It  was  a  dark  night,  and 
ligent  misplacement  of  a  switch,  an  engine  there  were  no  lamps  lighted  near  the  place 
appeared  to  be  approaching  directly  toward  where  the  plaintiff's  carriage  stopped.    No 
the  platform,  and  the  passenger  had  cause  express  invitation  to  the  passengers    to 
to  apprehend  danger,  and,  while  running  alight,  and  no  warning  of  danger  in  alight- 
to  avoid  it,  was  injured,  the  company  was  ing  was  given  by  the  company's  servants, 
liable.     In  Longmore  v,  G.  W.  By.  Co.,  19  but  the  train  had  come  to  a  final  stand- 
C.  B.  N.  8.  188,  it  appeared  that  a  railway  still.    The  plaintiff  opened  the  door  of  her 
company,  for  the  more  convenient  access  carriage,  stepped  out  and  fell,  and  thereby 
for  passengers  between  two  platforms  of  a  sustained  injuries  in  respect  of  which  she 
station,  erected  across  the  line  a  wooden  brought  her  action  against  the  company, 
bridge  which  the  jury  found  to  be  danger-  It  was  held  by  the  court  (affirming  the 
ous.     It  was  held  that  the  company  were  judgment  of  the  Court  of  Common  Pleas, 
liable  for  the  death  of  a  passenger  through  and  following  Prseger  v.  The  Bristol    & 
the  faulty  construction  of  the  bridge,  al-  Exeter  Ry.  Co.,  24  L.  T.  R.  (n.  8.)  106), 
though  there  was  a  safe  one  about  one  that  the  action  was  maintainable  ;  for  the 
huncbred  yards  further  around,  which  the  leaving  a  carriage  which  has  been  brought 
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chased  a  ticket  at  Cedar  Bapids  upon  the  defendant's  line  of  railway 
to  Fulton,  Ilh  In  attempting  to  get  aboard  the  train  some  twenty 
minutes  before  it  was  time  for  it  to  leave,  and  at  a  point  some  dis- 
tance from  the  usual  place,  she  stepped  upon  the  end  of  a  plank  in 
the  platform  which,  being  loose  and  out  of  place  at  one  end,  gave 
way,  and  let  her  down  upon  the  track  headforemost  under  the  train, 
breaking  her  leg  and  otherwise  injuring  her.  It  was  so  dark  that 
the  plaintiff  could  not  see  the  condition  of  the  plank.  The  defend- 
ants showed  that  the  point  at  which  the  injury  happened  was  some 
three  hundred  feet  from  the  station,  and  that  the  usual  place  for 
passengers  to  get  on  or  off  the  train  was  at  a  point  immediately  in 
front  of  the  station.  It  was  also  shown  by  the  defendant,  that  it 
was  customary  when  the  train  arrived,  as  in  this  instance,  from  the 
west,  to  run  back  so  as  to  bring  the  baggage  and  express  cars  to  a 
point  opposite  the  freight-depot  for  the  purpose  of  discharging  and 
receiving  baggage  and  express  matter.  This  movement,  on  the 
evening  on  which  the  accident  in  question  happened,  placed  the 
passenger-coaches  west  of  the  west  end  of  the  platform,  so  that 
the  nearest  passenger-car  was  about  one  car-length  beyond  the  steps 
at  the  west  end  of  the  platform.  It  was  while  the  cars  were  thus 
standing  that  the  plaintiff,  without  waiting  for  them  to  be  dmwn  up 
to  the  platform  in  front  of  the  passenger-depot,  started  for  them, 
walking  the  whole  length  of  the  platform,  and  in  descending  the 
steps  the  injury  for  which  this  action  was  brought  happened.  De- 
fendant also  produced  evidence  to  the  effect  "  that  there  was  plenty 
of  room  to  get  on  and  off  the  trains  from  the  platform ;  and  that 
there  was  no  necessity  for  any  one  to  go  down  these  steps  to  get  on. 
Before  leaving,  trains  always  draw  up  in  front  of  the  passenger-depot 
and  stop  to  take  on  passengers.  The  accident  happened  fifteen  or 
twenty  minutes  before  the  leaving-time  of  the  train.  The  steps  are 
not  intended  or  used  for  passengers  to  get  on  the  trains." 

The  defendant  asked  the  court  to  give  the  following  instructions, 
namely : 

'*  1.  If  the  jury  believe  from  the  evidence  that  the  defendant,  at 
the  time  of  the  alleged  injury  at  the  station  at  Cedar  Bapids,  was 

np  to  &  place  at  which  it  is  unsafe  for  a  amounts  to  negligence  on  the  part  of  the 

passenger  to  alight,  under  circumstances  company,   for  which,  at  least  in  the  ab- 

which  warrant  a  passenger  in  believing  sence  of  contributory  negligence  on  the 

that  it  is  intended  she  shall  get  out,  and  part  of  the  passenger,  an  action  may  be 

that  flhe  may,  therefore,  do  so  with  safety,  maintained, 
without   any   wanting   of    her    danger. 
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provided  with  a  safe  and  suitable  platfonn  in  front  of  and  adjacent 
to  the  passenger-rooms  of  said  station,  so  that  passengers  could  safely 
and  conveniently  pass  from  said  room  to  the  trains,  and  that  passen- 
ger-trains stopped  at  said  platform  for  the  purpose  of  receiving  pas- 
sengers, and  if  said  plaintiff,  in  attempting  to  get  upon  said  train  by 
a  different  and  unusual  way  and  at  a  different  and  unusual  place, 
met  with  said  accident,  then  the  plaintiff  is  not  entitled  to  recover 
in  this  action. 

*'  2.  That  if  the  plaintiff,  Margaret  McDonald,  attempted  to  enter 
the  train  at  a  place  not  prepared  or  designed  by  the  defendant  for 
receiving  passengers  on  trains,  there  being  no  paramount  necessity 
for  so  doing,  and  in  making  such  attempt  she  received  the  said  in- 
jury, then  her  own  fault  contributed  to  the  same,  and  the  plaintiff 
cannot  recover. 

"3.  The  liability  of  the  defendant  as  a  common  carrier  did  not 
commence  as  to  the  plaintiffs  until  the  train  which  they  were  to  take 
was  drawn  up  to  the  usual  place  for  receiving  passengers,  unless  they 
were  directed  by  some  authorized  agent  of  defendant  to  go  upon  the 
train  at  another  and  different  place  or  before  the  train  reached  the 
usual  place." 

Each  of  these  was  refused,  and  the  defendant  excepted. 

The  court,  after  referring  to  the  issues  made  by  the  pleadings, 
charged  the  jury  as  follows : 

"  The  principal  question  for  you  to  determine  is,  by  whose  fault 
or  negligence  did  the  accident  occur  ?  If  one  of  the  steps  was  loose 
and  not  nailed  down,  by  reason  of  which  the  accident  happened,  it 
is  such  a  want  of  care  as  would  render  the  defendant  liable,  unless 
you  find  that  the  accident  happened,  or  was  contributed  to,  by  the 
want  of  ordinary  care  and  prudence  on  the  part  of  the  plaintiff.  It 
is  for  you  to  determine  from  the  evidence  whether  the  plaintiff  used 
ordinary  care  and  prudence  in  leaving  the  depot  and  going  to  the 
cars  by  the  way  and  at  the  time  she  did ;  and  by  ordinary  care  is 
meant  such  care  and  prudence  as  an  ordinarily  prudent  person 
would  exercise  under  like  circumstances.  If  you  find  that  an  ordi- 
narily prudent  person  would  not  have  gone  down  the  steps  of  the 
platform  where  the  accident  occurred,  but  would  have  waited  until 
the  passenger-cars  were  opposite  the  passenger-depot,  then  the  de- 
fendant is  not  liable.  And  if  you  find  that  the  plaintiff  went  by  a 
way  which  was  not  used  or  travelled  over  by  passengers  to  enter  the 
cars,  and  that  a  person  of  ordinary  prudence  would  not  have  gone 
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hy  that  way,  yon  may  fairly  infer  that  there  was  a  want  (tf  ordinary 
care  on  her  part.  Passengers  must  exercise  ordinary  care  in  ap- 
proaching and  entering  the  cars.  If,  however,  you  find  that  the 
defendant  backed  its  train  up  to  the  place  where  it  stodd  when  the 
accident  happened;  that  persons  could  conveniently  and  safely 
approach  the  train  where  it  then  stood  but  for  the  defective  step, 
and  there  was  no  rule  or  regulation  of  the  company  prohibiting  per- 
sons from  approaching  the  cars  by  that  way,  and  that  an  ordinarily 
prudent  person  would  have  approached  the  train  by  tliat  way,  the 
defendant  is  liable,  if  the  accident  occurred  by  reason  of  the  defec- 
tive step."  The  defendant  excepted  to  this  chaise,  and  it  was  fully 
sustained  on  appeal.^ 

A  passenger  on  a  railway  is  justified  in  assuming  that  the  company 
has,  in  the  exercise  of  due  care,  so  regulated  its  trains  that  the  rood 
will  be  free  from  interruption  or  obstruction  when  passenger  trains 
stop  at  a  depot  or  station  to  receive  and  discharge  passengers.*  But 
where  it  has  a  platform  and  other  facilities  for  entering  and  leaving 
the  cars  with  safety  on  the  depot  side  of  their  track,  the  failure  to 
have  the  opposite  side  likewise  prepared  as  a  place  for  entering  and 
leaving  the  cars  cannot  be  regarded  as  negligence ;  it  may  select  and 
adhere  to  such  arrangement  of  its  depots  and  platforms  as  it  may 
see  fit,  if  those  made  are  safe  and  commodious.^  The  company's 
failure  to  light  its  depot-building,  or  to  have  an  agent  there  to  aid 
passengers  leaving  the  train  at  night,  are  acts  from  which  negligence 
may  be  inferred,  and  it  is  a  question  to-  be  submitted  to  the  jury  to 
determine,  from  all  the  facts  and  circumstances,  whether  the  de- 
fendant was  guilty  of  neglect  in  those  respects,  and  whether,  if  so, 
its  negligence  was  the  direct  and  proximate  cause  of  the  accident 
to  the  plaintiff  so  as  to  render  it  liable.*  But  it  is  not  liable  to  a 
passenger  who,  while  entering  the  station  for  the  purpose  of  taking 
an  approaching  train,  is  struck  and  injured  by  mail-bags  carelessly 
and  negligently  thrown  from  the  mail-car  by  a  postal-clerk  em- 

^  Actions  have  been  upheld  for  injnries  ger,  from  defects  thereon,  or  obstnictions 

resulting  from  defective  depot-floors,  Lis-  thereon.  Burgess «.  Ry.  Co.,  95£ng.  Com. 

combe  v,  Jersey,  &c.  R.  R.  Co.,  6  Lans.  Law,  928. 

(N.   Y.)   75  ;   from  defective  platforms,         >  Baltimore  &  Ohio  R.  R.  Co.  v.  State, 

Tobin  V.  Portland,  &c.  R.  R.  Co.,  69  Me.  12  Am.  k  Eng.  R.  R.  Cas.  (Md.)  149. 
1S3 ;  Seymour  v.  Chicago,  fee.  R.  R.  Co.,         ^  Michigan  Central  R.  R.  Co.  v.  Cole- 

3   Risfl.  (U.  S.  C.  C.)  43;  McDonald  «.  man,  28  Mich.  440. 
Chicago,  &c.  R.  R.  Co. ,  26  Iowa,  124  ;  and        *  Patten  v,   Chicago  &  Northwesteni 

generally,  for  injuries  resulting  upon  their  B.  B.  Co.,  86  Wis.  413. 
premises  without  the  fault  of  the  passen- 
VOL.  II.  —  29 
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ployed  by  the  United  States  government,  because  the  injuiy  does  not 
result  from  its  act  or  the  act  of  any  person  over  whom  it  has  control.^ 
Nor  can  it  generally  be  made  responsible  for  acts  of  the  passenger 
when  the  injury  might  have  been  avoided  if  he  had  made  proper 
inquiries  of  the  conductor,  instead  of  relying  upon  his  own  knowl- 
edge and  judgment  But  in  such  cases  it  is  a  question  for  the  jury 
whether  the  passenger  w&s  negligent.  Thus,  in  a  Wisconsin  case, 
at  about  half  past  nine  o'clock  on  a  dark,  rainy,  and  snowy  night, 
the  plaintiff  went  to  the  defendant's  depot  at  a  village,  for  the 
purpose  of  taking  the  caboose  at  the  rear  of  the  defendant's  freight 
train  for  his  place  of  residence.  The  train  stopped  with  the  caboose 
several  rods  north  of  the  depot-platform,  and  two  car-lengths  north 
of  a  cattle-guard,  which  was  constructed  across  both  tracks  of  the 
road  and  between  them,  and  was  partly  uncovered.  The  plaintiff 
asked  the  night-watchman  whether  he  would  have  to  walk  that 
far  back  to  get  on  the  caboose,  and  was  answered  affirmatively, 
and  while  on  his  way  to  the  caboose  met  the  conductor  with  a 
lantern,  accompanying  lady  passengers  from  the  caboose ;  nothing 
was  said  to  him  by  the  conductor,  and  before  the  plaintiff  reached 
the  caboose  he  fell  into  the  open  cattle-guard  and  was  injured.  He 
had  been  in  the  habit  of  taking  this  train  with  the  caboose  standing 
north  of  the  platform,  but  had  never  taken  it  with  the  caboose 
standing  north  of  the  cattle-guard;  and  he  had  never  noticed  the 
situation  and  condition  of  the  cattle-guard,  nor  did  he  know  before 
the  accident  that  the  caboose  stood  north  of  it  It  was  held  that 
these  facts  warranted  the  jury  in  finding  that  the  defendant  was 
guilty  of  negligence,  and  that  the  plaintiff  was  free  from  contribu- 
tory negligence.^ 

A  passenger  has  the  right  to  presume  that  he  can  stand  without 
danger  upon  a  depot-platform.^  And  the  company  is  bound  to- 
provide  safe  platforms  for  the  landing  of  passengers,  of  sufficient 
length  to  afford  safe  egress  from  an  ordinary  train;*  and  it  is  gross 
negligence  for  it  to  construct  its  platform  for  passengers  so  narrow 
that  a  passenger  while  standing  upon  it  may  be  injured  by  a  passing 
train.*^  It  is  its  duty  to  remove  snow  and  ice  from  a  platform  over 
which  it  is  necessary  for  passengers  to  pass  in  order  to  reach  its  cars ; 

^  Carpenter  v.  Boston,  &c.  R.  R.  Co.,         *  St.  Lonia,  Iron  Monntain,  &  Sonthern 

24  Hun  (N.  Y.),  104.  R.  R.  Co.  «.  Cantrell,  87  Ark.  519. 

^  Hartwig  v.  Chicago  &  Northwestern        *  Chicago  k  Alton  R.  R.  Co.  o.  Wilson^ 

R.  R.  Co.,  49  Wis.  858.  68  HL  167. 

•  Dobiecki  v.  Sharp,  88  N.  T.  208. 
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or  to  take  precautions  by  covering  it  with  ashes  or  other  substance  to 
protect  passengers  passing  over  it  from  danger  to  which  otherwise 
they  would  be  exposed.  And  a  passenger  has  the  right  to  assume 
that  the  corporation  has  performed  its  duty,  and  that  the  platform  is 
safe.  His  going  upon  it  in  order  to  reach  the  cars  is  not,  therefore, 
of  itself,  contributory  negligence.^  But  where  the  passenger  has  an 
opportunity  to  do  so,  he  must  look  for  himself,  and  not  rush  recklessly 
upon  danger.  Thus,  in  an  English  case,^  it  appeared  that  on  the 
platform  there  were  two  doors  in  close  proximity  to  each  other,  the 
one,  for  necessary  purposes,  had  painted  over  it  the  words,  "  For 
gentlemen,"  the  other  had  over  it  the  words,  "  Lamp-room,"  The 
plaintiff,  having  occasion  to  go  to  the  urinal,  inquired  of  a  stranger 
where  he  should  find  it,  and  having  received  a  direction,  by  mistake 
opened  the  door  of  the  "  lamp-room  "  and  fell  down  some  steps  and 
was  injured.  In  an  action  against  the  railway  company  it  was  held 
that  in  the  absence  of  evidence  that  the  place  was  more  than  ordi- 
narily dangerous,  the  judge  was  justified  in  non-suiting  the  plaintiff, 
on  the  ground  that  there  was  no  evidence  of  negligence  on  the  part  of 
the  company.  In  another  English  case,  the  defendant  had  at  one 
of  its  stations  a  staircase,  used  to  enable  passengers  to  ascend  from 
the  platform  to  the  street ;  the  stairs  were  six  feet  wide,  and  were 
nosed  with  a  strip  of  brass  two  and  one-half  inches  in  width,  which 
had  worn  smooth  and  slippery,  and  were  not  provided  with  any  hand- 
rail. The  plaintiff,  who  for  eighteen  months  had  been  in  the  almost 
daily  habit  of  travelling  on  the  line  and  using  the  stairs,  in  ascending 
them  in  the  daylight  slipped  upon  the  brass  nosing  and  was  injured. 
It  was  held  that  there  was  no  evidence  of  negligence  on  the  part  of 
the  defendant  to  go  to  the  jury.^- 

A  railroad  company  having  a  telegraph  office  in  one  of  its  stations 
for  the  use  of  the  public  is  responsible  to  one  of  its  passengers,  who 
is  injured  solely  because  of  the  company's  negligence  in  failing  to 
keep  in  proper  condition  the  structure  or  platform  erected  by  them 
over  which  the  passenger,  in  alighting  from  the  cars,  must  pass  to 
reach  the  telegraph  office.^  It  is  bound  so  to  fence  a  station  that 
the  public  may  not  be  misled,  by  seeing  a  place  unfenced,  into  in- 


1  Weston  V.  New  York  Elevated  R.  R.  •  Crafter  v.  Metropolitan  Ry.  Co., 
Co.,  73  N.  Y.  695.  L.  R.  1  C.  P.  800. 

*  Toomey  v.  London,  Ac.  Ry.  Co.,  8  *  Glussman  v.  Long  Island  R.  R.  Co., 
C.  B.  H.  8.  146.  9  Hun  (N.  Y.),  618  ;  affinned,  78  N.  Y. 

606. 
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juring  themadves  by  paaaii^  that  way,  being  the  shorteai  to  the 
alation.^ 

Sec.  311.  False  Anaaonoemeat  of  AxzlTal  oi  Trains.  —  A  person 
who  is  familiar  with  the  country  through  wiuch  a  railway  passes^ 
and  of  the  practice  of  the  company  to  announce  stations  before  they 
are  actually  reached,  has  no  right  to  act  upon  such  announcement 
agaiast  his  own  knowledge,  and  leave  the  train  while  it  is  yet  in 
motion,  and  at  a  point  other  than  at  the  station.  Thus,  the  plaintifiTs 
wife  was  a  passenger  on  the  def^dant's  train  from  Baltimore  to 
WashingtoxL  When  near  its  depot  in  the  latter  city,  **  Wa^ington" 
was  called  by  some  one.  She  inquired  of  another  passenger  if  they 
were  in  Washington,  and  was  answered  in  the  affirmative.  S];^  then 
prepared  to  leave  th6  train.  The  night  was  dark.  The  announce- 
ment of  ''  Washington  **  was  not  countermanded.  No  warning  was 
given  to  passengers  not  to  leave  the  train,  and  several  passengers, 
in  fact,  left  it.  The  plaintifiTs  wife  lived  near  the  depot,  and  had 
frequently  been  on  the  defendant's  road.  She  was  seen  to  go  out  of 
the  car-door,  when  the  train  started  and  moved  into  the  depot.  She 
was  afterwards  found  lying  on  the  track  about  two  squares  outside 
of  the  depot  so  much  injured  that  her  death  ensued  in  about  ten 
days.  In  an  action  by  the  husband  for  the  loss  of  service,  the  juc^ 
instructed  the  jury  that  the  passenger  had  a  right  to  {uresume  that 
the  tmin  had  stopped,  and  that  the  cry  of ''  Washington  "  was  made 
by  the  agent  of  the  company.  That  it  was  the  duty  of  the  company 
to  counteract  a  false  proclamation  of  arrival,  and  to  keep  an  agent 
in  their  reach  to  advise  passengers  of  the  truth  or  falsehood  of  a 
proclamation  so  made,  or  else  the  company  would  be  derelict  in  its 
duty  and  chargeable  with  the  consequences  This  ruling  was  held  to 
be  erroneous  and  a  new  trial  was  granted*    But  a  passenger  unac- 

^  Burgess  v.  Great  Western  R7.  Co.,  S2  booking-office  of  the  other  company,  wsit- 

Xaw  Times,  76.  ing  for  his  luggage,  a  porter  of  the  defend- 

^  Pabst  V.  Baltimore  &  Ohio  R.  R.  Co.,  ant  negligently  drove  a  truck  laden  with 
2  MacArthur  (D.  C),  42.  In  Terbutt  v.  luggage,  and  a  portmanteau  fell  off  and  xn- 
Bristol,  &c.  By.  Co.,  L.  R.  6  Q.  B.  73,  die  jured  the  plaintiff.  It  was  held  that  a» 
stations  of  the  defendant  and  of  two  other  the  negligence  complained  of  was  an  act 
railway  companies  at  B.  adjoin,  and  are  of  misfeasance  by  a  seryant  of  the  defend- 
open  to  one  another,  and  the  passengers  of  ant  in  the  course  of  his  employment, 
each  company  are  in  the  habit  of  passing  the  maxim  renpondtuit  superior  applied  ; 
directly  from  one  to  the  other,  the  whole  and  that  under  the  circumstances  the  de- 
area  being  used  as  common  ground  by  the  fendant  was  liable.  Althon^'  the  agents 
passengers  of  all  three  companies.  While  and  employes  of  a  railway  company  may 
the  plaintiff  was  standing  on  the  defend-  be  guilty  of  gross  neglect  in  the  manner  <^ 
ant's  platform,  on  his  way  fVom  the  ter-  operating  its  road,  yet  if  a  passeng^T,  ia 
minus  of  one  of  the  other  companies  to  the  passing  from  one  train  to  another,  reck« 
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quainted  with  the  route  of  a  railway  and  with  the  location  of  towns 
and  cities  along  the  route,  may  lawfully  rely  upon  the  statements  of 

lessly,  and  withoat  care,  fails  to  pay  beed  discharge  its  duty,  which  requires  it  to 

to  timely  warnings,  and  attempts  to  cixms  provide  passengers  a  safe  passage  to  an4 

the  track  in  front  of  an  approaching  train  from  the  train.     BrasseU  v.   New  York 

that  he  in  fact  sees  approaching,  or  which  Central,  &c   R.  B.  Co.,  84  N.  Y.  241  ; 

he  knows  to  be  approaching,  in  danger*  Baltimore  &  Ohio  R.  R.  Co.  v.  The  State, 

ons  proximity,  aad  is  kiUed  or  injured,  60  Md.   449.     Consequently  a  passenger 

such  accident  is  attributahle,  not  to  the  is  not,  in  all  cases,  liable  to  the  charge  of 

negligence  of  the  company,  but  to  the  contributory    negligence    because    he  at- 

recklesB  negligence  of  the  injured  party  tempts  to  cross  an  intervening  track  with- 

himself.     Baltimore  &  Ohio  R.  R.  Co.  o.  out  looking  for  approaching  trains.    To 

The  State,   60  Md.   449.     In  an  action  permit  a  train  to  pass  on  a  track  between 

against  a  railway  company  for  so  negli*  a  depot  and  another  track  on  which  a  pas- 

gently  managing  and  lighting  its  station  senger  train  was  standing  while  dischai^'* 

that  the  plaintiff,  being  a  passenger,  was  ing  and  receiving  passengers,  just  as  paa- 

thrown  down  while  on  his  way  to  the  sengers  were  passing  from  the  depot  to 

carriages,  the  defendant's  counsel  having  take  that  tnun,  and  across  which  track 

rested  his  defence  on  the  ground  that  the  they  were  obliged  to  walk  to  reach  their 

accident  was  entirely  owing  to  the  want  of  train,  without  any  provision  having  been 

ordinary  care  on  the  part  of  the  plaintiff,  made  on  the  part  of  the  company  to  avert 

and  that  there  was  no  negligence  on  the  danger,  was  held  to  have  been  actionable 

part  of  the  defendant,  the  judge  left  it  to  the  negligence.     The  rule    that  any  person 

jury  to  say  whether  the  accident  occurred  who  goes  upon  a  railroad  track  incautiously 

from  the  alleged  negligence  of  the  defend-  or  without  using  all  reasonable  precaution 

ant,  or  whether  it  was  entirely  the  plain-  to  escape  injury,  assumes  the  hazard,  and, 

tiff  *8   own   negligence  which  caused  it  if  injury  ensues,  is  without  remedy,  is  to 

There  was  a  verdict  for  the  plaintiff.    On  be  applied  in  determining  the  liability  of  a 

a  motion  for  a  new  trial  for  misdirection,  railroad  corporation  where  the  injury  is 

on  the  ground  that  the  judge  ought  to  sustained  by  a  person  while  crossing  the 

have  told  the  jury  that,  if  the  plaintiff  track  on  a  public  highway  ;  btU  it  has  no 

contributed,  by  his  own  negligence,  to  the  application  to  a  com  wkere^  by  the  arrange* 

injury,  the  defendant  was  entitled  to  the  ment  of  the  eorporaiioitf  it  is  made  neees- 

▼erdict,  although   it    might    have    been  sary  for  passengers  to  cross  the  track  in 

gnilty  of  negligence,  it  was  held  that  the  passing  to  and  from  the  depot  to  the  cars, 

defendant  was  not  entitled  to  a  new  trial,  Klein  v.  Jewett,  26  N.  J.  £q.  474.     If  a 

the  insne  on  which  alone  it  rested  its  de-  person  buys  &  ticket  which  entitles  him  to 

fence  having  been  left  to  the  juiy.    Martin  a  passage  over  a  railway  from  A.  to  C, 

V.  Great  Northern  Ry.  Co.,  16  C.  B.  n.  s.  and  stops  at  B.,  intending  to  resume  his 

179.     A  passenger  travelling  by  railway,  journey  to  C.  the  same  day,  leaves  the 

whose  train,  from  which  he  had  alighted  station  at  B.,  and  afterwards,  while  on  his 

at  a  junction,  was  shunted  to  an  unusual  way  to  the  station  of  another  railway  com- 

siding,  out  of  sight  from  the  ))latform  on  pany  near  by,  returns  to  the  station  which 

a  dark  night,  was  killed  while  crossing  he  had  left,  and  is  injured  while  crossing 

the  main  line.    It  was  held  that  although  the  tracks,  through  the  negligence  of  th« 

there  was  no  accommodation  by  a  bridge  company  which  had  sold  him  the  ticket^ 

for  the  passengers,  and  no  servant  of  tlie  when  he  might  have  crossed  the  track  at 

company  at  hand  to  direct  them,  there  was  a  highway  crossing,  he  is  a  trespasser,  and 

no  evidence  of  positive  negligence  on  the  cannot,  in  the  absence  of  evidence  that  the 

part  of  the  company.     Falkner  v.  Great  negligence  was  wilful,  maintain  an  action 

Southern  ft  Western  Ry.  Co.,  6  Ir.  Rep.  for  the  injury,  although  the  defendant's 

C.  L.  218.     A  passenger  at  a  station  has  a  platforms  extended  between  two  highways 

right  to  assume  that  the  company  will  not  crossing  the  track,  and  people  have  been 

expose  him  to  unnecessary  danger,  but  will  accustomed  to  pass  from  the  station  on 
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the  conductor  and  brakemen  in  charge  of  the  train,  in  regard  to  bis 
stopping-place ;  and  if,  so  relying,  the  passenger  leaves  the  train  at 
the  wrong  place,  and  is  damaged  thereby,  the  company  will  be  liable 
to  the  passenger  for  resulting  damages,  if  there  be  no  contributory 
negligence  of  the  passenger.^ 

Sec.  312.  Liability  of  Railroad  CorporatioiiB  for  Delay  in  numing 

Traina.  —  A  railroad  company  is  held  chargeable  with  damages  for 
delay  in  the  running  of  its  trains  according  to  schedule  time,  and 
any  person  sustaining  damage  from  a  failure  on  its  part  to  run  its 
trains  upon  such  time  is  entitled  to  recover  the  same.^    By  issuing 

one  railway  to  that  on  the  other  at  that  their  common-law  right  to  the  perform- 
point,  withont  objection  by  the  company,  ance  with  due  diligence  of  the  company's 
and  although  his  ticket  does  not  forbid  contract  with  them.  There  is  one  other 
stopping  over  at  B.  Johnson  v.  Boston,  remark  I  would  wifih  to  add,  namely,  that 
ftc.  R  B.  Co.,  125  Mass.  75.  the  restrictions  as  to  the  company's  liabil- 

^  Pennsylvania  Co.  v.   Uoogland,   78  ity  for  not  corresponding  with  other  trains 

Ind.  203.  contained  in  the  notice  and  regulation  in 

'  Sears  v.  Eastern  R.  R.  Co.,  14  Allen  question  only  extends  to  cases  where  their 
(Mass.),  433.  In  England  the  same  doc-  trains  fail  to  correspond  with  trains  of 
trine  is  held  ;  thus,  in  Buck  master  v.  The  other  companies,  and  not  with  other  tnins 
Great  Eastern  Ry.  Co.,  23  Law  J.  Rep.  of  their  own,  which  is  the  present  case. 
(n.  8.)  Exch.  471,  an  action  was  brought  Having  stated  my  opinion  as  to  the  liabil- 
for  damages  sustained  by  the  plaintiff  by  ity  of  the  company  at  common  law  and  of 
reason  of  the  company  not  starting  a  the  invalidity  of  the  above  notice  and  rega- 
train  as  advertised  in  their  time-bills,  in  lation  so  far  as  it  restricts  such  liability 
which  the  plaintiff  obtained  a  verdict,  in  the  present  case,  it  still  remains  for  me 
Baron  Martin  said  that  "it  was  mere  to  consider  the  last  point  raised  by  the  de- 
nonsense  for  companies  to  say,  as  in  effect,  fendants,  namely  :  Whether,  if  the  notice 
the  company  in  that  case  had  said,  '  We  and  regulation  were  valid,  and  the  plain- 
will  be  guilty  of  any  negligence  we  think  tiff  was  bound  by  it  to  show  wilful  mis- 
fit, and  we  will  not  be  responsible.'  conduct  on  the  part  of  the  defendants' 
And  with  respect  to  the  notice  in  this  case  servants,  he  has  shown  it  in  the  present 
the  learned  judge  of  the  Marylebone  case  ;  in  other  words,  whether  the  absence 
county  court  thus  concludes  :  '  I  am  of  of  the  porters  through  their  own  fault,  or 
opinion  that  it  is  ultra  vires  so  far  as  it  by  the  orders  of  superior  servants  of  the 
professes  to  attach  to  the  right  of  travel-  company,  was,  under  all  the  circumstaneea 
ling  on  their  own  line  the  condition  that  of  the  present  case,  in  point  of  law,  '  wil- 
the  company  will  not  be  responsible  for  fnl  misconduct,'  and  I  think  with  some 
any  shortcomings  of  their  servants  not  doubt  that  it  ought  to  be  so  held  ;  and  on 
amounting  to  wilful  misconduct,  what-  this  point  I  wish  to  refer  once  more  to  the 
ever  that  term  may  mean.'  In  this  view  judgment  of  the  learned  judge  of  the 
as  to  the  invalidity  of  the  stipulation  in  Marylebone  county  court  in  Turner  v.  The 
question  I  fully  concur.  It  seems  to  me  Great  Western  Railway  Company,  and 
to  be  a  monstrous  proposition  that  the  the  authorities  therein  cited  as  to  the 
railway  companies,  who  are  bound  by  their  legal  interpretation  of  the  words  '  wilful 
special  Acts  and  the  Railway  Clauses  Con-  misconduct'  The  only  case  that  I  am 
solidation  Act,  1845,  §  86,  to  carry  passen-  aware  of  that  militates  against  my  view  is 
gers  at  rates  fixed  within  certain  limits,  that  of  Russell  v.  The  Great  Western  Rail- 
should  be  able  to  affix  to  their  contracts  way  Company,  before  the  learned  judge 
with  the  passengers  a  stipulation  which,  of  the  Bath  county  court,  —  to  whom  I 
if  valid,  would  deprive  the  passengers  of  have  already  referred,  —  in  which  he  held 
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its  time-tables  it  is  treated  as  contracting  with  its  passengers  that 
its  trains  shall  leave  and  arrive  at  its  stations  at  the  time  named 
therein,  and  failing  to  perform  in  this  respect  it  is  chargeable  with 
the  damages  that  ensue  in  consequence  thereof.^  It  may  change  its 
schedule  time,  but,  as  to  the  holders  of  season-tickets,  it  is  bound  to 
give  reasonable  notice  of  such  change,  and  a  mere  advertisement  of 
such  change  in  public  journals,  or  posting  notice  thereof  in  its 
stations  or  cars,  is  held  not  sufficient  to  relieve  it  from  liability. 
The  company  is  liable  even  though  the  delay  resulted  from*  the 
wilful  actB  of  its  servants.*  The  issue  of  a  time-table,  indicating 
the  time  of  the  arrival  and  departure  of  trains,  is  held  to  amount  to 
an  express  promise  to  run  to  the  places  and  at  the  times  named,  and 
nothing  but  accidents  resulting  from  causes  which  reasonable  care 
could  not  have  provided  against,  will  excuse  liability.^ 

that  the  altered  notice  or  regalation  was  him  by  the  next  train,  I  think  that  he 
valid  and  operative  to  restrict  the  defend-  was  justified  in  hiring  it,  and  that  (sab- 
ants*  liability  to  cases  of  proved  wilful  ject  to  the  next  question)  he  is  entitled  to 
misconduct  on  the  part  of  their  servants,  recover  its  cost  against  the  defendants. 
but  from  what  I  have  said  it  will  be  seen  The  next  question  which  remains  for  me 
that  I  cannot  concur  in  his  view.  Upon  to  consider  is,  whether  the  notice  and 
the  whole  I  am  in  favor  of  the  plaintiff  regulation  contained  in  the  defendants' 
on  all  the  points  of  law  and  facts  involved  tables  deprive  the  plaintiff  of  his  right  to 
in  this  case,  and  a  verdict  wiU,  therefore,  recover  against  the  defendants.  Now,  this 
be  entered  for  the  plaintiff  for  the  amount  notice  and  regulation,  as  altered,  came  be- 
claimed,  with  costs,  and  with  liberty  to  fore  the  learned  judge  of  the  Marylebone 
the  defendants  to  appeal  within  one  county  court  in  the  case  I  have  already 
month."  referred  to,  and  he  there  commented  upon 
^  Gordon  v.  Manchester,  &c.  B.  B.  Co.,  it  so  fully  and  so  ably  that  I  cannot  do 
52  N.  H.  596.  better  than  quote  his  remarks.  Referring 
'  Sears  v.  Eastern  R.  R.  Co.,  ante.  to  the  notice  and  regulation  which  came 
•  Weed  V.  Panama  By.  Co.,  17  N.  Y.  before  him  in  Mr.  Forsyth's  case,  he  ob- 
862  ;  Denton  v.  Great  Northeiii  By.  Co.,  serves :  '  The  company's  notice  of  August 
5  £1.  &  Bl.  860.  In  Turner  v.  Great  commenced  with  these  words,  "  Every  at- 
Western  Ry.  Co.,  decided  in  the  Maryle-  tention  wiU  be  paid  to  insure  punctuality 
bone  county  court  (England),  in  May,  as  far  as  practicable."  This  really  is  all 
1874,  Wheeler,  J.,  said:  *'The  question  that  the  law  requires.  *'  But,"  continued 
of  reasonable  time  is  no  longer  left  at  lai^,  the  notice,  **  the  directors  do  not  undertake 
but  is,  in  fact,  fixed  by  the  companies  that  the  trains  shall  aiiive  at  the  time 
themselves,  subject,  of  course,  to  accidents  specified  in  the  time-table."  Here  I  may 
which  reasonable  care  could  not  provide  remark  that,  irrespective  of  any  notification 
against.  In  the  present  case  it  is  quite  by  the  company,  the  law  does  not  imply 
clear  that  the  absence  of  porters  at  the  any  such  undertaking,  its  requisitions  be- 
Reading  station,  which  reasonable  care  ing  simply  that  there  shall  be  no  failure  of 
might  (as  far  as  appears)  have  prevented,  punctuality  for  want  of  reasonable  care  and 
occasioned  the  detention  of  the  plaintiff  at  diligence.  The  notice  then  adds,  '*  Nor 
Twyford,  and  as  he  was  able  to  procure  a  will  the  directors  be  accountable  for  any 
conveyance  by  which  he  got  to  Henley,  loss,  inconvenience,  or  injury  which  may 
substantially  half  an  hour  sooner  than  the  arise  from  delay  or  det(*ntion  ; "  and  sub- 
railway  company  were  prepared  to  convey  ject  to  their  paying  every  reasonable  atten- 
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Sec.  313.  Datj  to  PaBsenfeis:  ImpUed  OUigattocft.  —  Not  only 
is  a  railroad  company  or  other  carrier  of  passengers  bound  to  exer- 
tion th^  have  expressly  fixed  on,  which,  Jour,  for  October  2i,  1874,  in  which  the 
if  not  BO  fixed,  juries  may  determine.  Be-  court  considered  the  qoestione  ioTolTed  as 
fore  the  introduction  of  railways  there  were  to  the  actual  contract  of  the  company  and 
frequently  coach-proprietors  who  agreed  to  their  liability  under  it.  The  court  said  : 
perform  their  promises  in  so  many  hours,  "  I  will  consider,  firstly,  the  contention  of 
and,  therefore,  to  use  every  reasonable  the  defendants  that  the  contract  between 
means  and  diligence  for  that  purpose ;  and  them  and  the  plaintiff  was  merely  to  con- 
if,  by  reason  of  their  neglect  of  sueh  means  vey  him  to  Henley  in  a  reasonable  time, 
or  want  of  such  diligence,  they  £uled  to  and  the  contract  was  not  broken  by  a  delay 
complete  their  contracts,  there  can  be  no  at  Twyford,  inasmuch  as  there  was  another 
doubt  that  actions  must  have  lain  against  train  to  Henley  at  the  expiration  of  an 
them.  Of  course  the  condition  of  the  honr,  which  would  liave  conveyed  him 
roads,  which  were  not  under  their  control,  there  in  a  reasonable  time.  Now,  I  at 
and  many  other  circumstances,  and  espe-  once  concede  that  the  contract  between  the 
cially  sudden  accidents,  would  have  been  defendants  and  the  plaintitT  was  to  convey 
valid  defences  to  such  actions;  and,  there-  the  latter  to  Henley  in  a  reasonable  time, 
fore,  they  were  often  very  difficult  to  try.  Such  was  the  liability  of  carriers  of  pas- 
If oreover,  the  proprietors  seldom,  if  ever,  sengers  at  common  law,  and  railway  oom- 
entered  into  these  special  contracts  as  to  panics  have  only  the  same  liabilities.  This 
time,  excepting  when  there  was  great  com-  is  expressly  declared  by  sect.  89  of  the 
petition,  and  then  they  used  their  best  en-  Railway  Clanses  Act,  1845  (which  1  pre- 
deavors,  as  did  also  their  servants  (who  sume,  is  incorporated  in  the  Great  Western 
were  often  stimulated  by  a  system  of  pre-  Bailway  Act ;  at  all  events,  so  far  as  the 
miuras  or  fines),  to  perform  tJiese  contracts  Henley  Branch  Railway);  bat,  indepen- 
with  the  greatest  exactitude.  Actions  for  dently  of  that  claoae,  I  do  not  think  that 
the  breach  of  such  contracts  were  conse-  railway  companies  would  be  further  liable 
quently  very  rare,  and  I  have  not  been  than  any  other  carriers  of  passengers  At 
able  to  find  a  report  of  any  case  of  the  common  law.  What,  then,  is  the  liability 
kind.  In  most  cases,  however,  the  coach-  of  carriers  of  passengers  at  common  law  f 
proprietors  merely  contracted  to  convey  and  Simply  to  use  all  reasonable  means  to  con- 
would  not  be  accountable  for  the  conse-  vey  passengers  to  their  destinations  in  the 
quences  of  any  delay  or  detention.  Since  reasonable  times  which  the  passengers  to  a 
August  the  notice  has  been  materially  particniar  place  desire,  without  specifying 
changed.  The  passage  about  paying  every  any  time  ;  and  they  were  only  bonnd  to  per- 
atteutiou  to  insure  punctuality  is  omitted,  form  theircontract  within  a  reasonable  time, 
and  the  company  expressly  promise  noth-  which,  as  I  have  already  said,  was  for  a 
ing  ;  but  the  omission  is  immaterial,  be-  jnry  to  determine,  regard  being  had  to  all 
cause  what  they  do  not  promise  the  law  the  circnmstanoes  of  the  case.  Railway 
implies  against  them.  The  next  change  is  companies,  on  the  other  hand,  have  in- 
the  addition  to  the  stipulation  that  they  will  variably  fixed  their  own  times  of  arrival, 
not  be  responsible  for  delay,  in  the  words,  and  thereby  fixed  what  are  reasonable  times, 
"unless  upon  proof  that  it  arose  from  and  if  they  fail,  from  want  of  due  diligence, 
the  wilful  misconduct  of  their  servants.'*  to  perform  their  contracts,  I  think  that 
Upon  the  faith  of  their  present  notice,  the  they  are  clearly  liable  in  the  same  manner 
defendants  contend  in  effect  that  they  are  as  coach  proprietors  under  similar  con- 
unfettered  as  to  times  of  starting  and  tracts,  ffamng  the  ahaolute  control  of  tMr 
arrival,  notwithstanding  their  tirae-tables,  lines,  and  their  Itneg  being  Uu  liable  to  be 
in  the  absence  of  proof  of  wilful  miscon-  aJFeded  by  the  toeather  than  the  roadsy  they 
duct  on  the  part  of  their  servants.  To  hare  in  Uieee  reapedsmudi  lets  difficulty  in 
such  a  proposition  it  is  somewhat  difficult  prr/orming  their  expreet  eoiUrade  than 
to  listen  with  patience.' "  See  also  Burke  eoach-proprie/ors.  On  the  other  hnndj  they 
«.  Great  Western  Ry.  Co.,  London  Law  are  open  probably  to  more  numerous  and 
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cise  proper  care  to  prevent  injury  to  its  paBsengero  tohUe  upon  its 
premises,  in  going  to  or  from  its  trains,  but  U  is  also  haumd  to  exercise 
reasonable  care  and  dUigence  in  protecting  them  from  insults  or  injury 
from  other  passengers,  while  riding  thereon,  as  iffell  as  from  its  own  ser- 
vants. It  is  not  held  to  the  same  degree  of  care  in  this  respect  as  it 
is  held  to  iu  the  selection  of  the  agencies  of  its  business,  but  it  is 
bound  to  exercise  that  degree  of  care  that  a  man  of  ordinary  pru- 
dence would  exercise  under  similar  circumstances  in  the  conduct  of 
his  own  business.  The  mere  fact  that  one  passenger  is  injured  by 
an  assault  committed  by  another  does  not  of  itself  constitute  even  a 
prima  fade  cause  of  action ;  but  if  it  is  also  shown  that  the  person 
who  committed  the  injury  was  improperly  admitted  upon  the  train, 
being  drunk  and  disorderly  at  the  time,  or  was  improperly  permitted 
to  remain  there,  beeaitse  of  his  riotous  or  improper  conduct  after  he  got 
upon  the  train,  the  company  is  liable  for  all  the  consequences.^ 

Berimu  aecidenta  as  to  their  engvius  and  Dunn,  19  Ohio  St.  162  ;  2  Am.  B^p.  882  ; 

carriofgu  than  ihRcoaeh-proprietors  were  at  Little  Miami  R.  R.  Co.  r.  Wetmore,  19 

to  their  coaches  and  horses.    But,  Hotoever  Ohio  St.  110  ;  2  Am.  Rep.  873  ;  Jefferson- 

this  may  be,  the  effect  of  weather  on  the  ville  R.  B.  Co.  v.  Rogers,  38  Ind.   116  ; 

line^  and  accidents  of  many  kinds  will  10  Am.   Rep.    103 ;  Croker  p.  Chicago, 

doubtless  constitute  valid  defences  to  actions  &c.  R.  R.  Co.,  86  Wis.  657  ;  17  Am.  Rep. 

brought  against  thein,  as  they  did  against  504  ;   Chamberlain   v.   Chandler,  4  Mas. 

tKtions  brought  again^  coach-proprietors  (U.  S.)  242  ;  Stephen  v.  Smith,  29  Vt. 

under  similar  circumstances.**  190;  Railroad  Co.  v,  Anthony,  43  Ind. 

1  Goddard  v.  Grand  Tnink  Ry.   Co.,  183;    Bayley  r.   Railway  Co.,    L.   R.  7 

57  Mc.  202  ;  2  Am.   Rep.  39  ;  New  Or-  C.  P.  416  ;  Coleman  v.  Railroad  Co.,  106 

leans  R.  R.  Co.  v.  Burke,  53  Miss.  200  ;  Mass.  160 ;  Maroney  v.  Railroad  Co.,  id. 

Pittsburgh  R.  R.  Co.  v.  Pillow,  76  Penn.  153  ;    Brand  v.    Railroad  Co.,    8  Barb. 

St.  510  ;  18  Am.  Rep.  424  ;  Railroad  Co.  (K.  Y.)  368  ;  Weed  v.  Panama  R.  R.  Co., 

V.  Finney,  10  Wis.  388  ;  Moore  v.  Rail-  17  N.  Y.  362.     In  Brand  v,  Schenectady, 

road  Co.,  4  Gray  (Mass.),  465  ;  Ramsden  &c.  R.  R.  Co.,  8  Barb.  (N.  Y.)  368,  the 

V.  B<Mton  &  Albany  R.  R.  Co.,  104  Mass.  court  say  :  "  A  paasenger  on  board  a  stage- 

117  ;  6  Am.  Rep.  200  ;  Phila.  &  Read-  coach  or  raUroad-car  and  a   person   on 

ing  R.  R.  Co.  V.  Derby,  14  How.  (17.  S.)  foot  in  the  street  do  not  stand   in  the 

468  ;  Shirley  v.  Billings,  8  Bush  (Ky. ),  same  relation  to  the  carrier.     Toward  the 

147  ;  8  Am.  Rep.  451  ;  Bryant  v.  Rich,  one  the  liability  of  the  carrier  springs 

105  Mass.  180 ;  8  Am.  Rep.  311 ;  Holmes  from  a  contract  express  or  implied,  and 

p.  Wakefield,  12  Allen  (Mass.),  580  ;  Dug-  upheld    by    an    adequate    consideration. 

Ifins  V.  Watson,  15  Ark.  118 ;  Passenger  Toward  the  other  he  is  under  no  obliga- 

B.  R.  Co.  V.  Young,  31  Ohio  St.  518  ;  8  tion  but  that  of  justice  and  humanity. 

Am.  Rep.  78  ;  Baltimore,  &c.  R.  R.  Co.  v.  Hence  a  passenger  who  is  injured  by  a  ser- 

Blocher,  27  Md.  277 ;  Nieto  v.  Clark,  1  CI  if-  vant  of  the  carrier  may  have  a  right  of 

ford  (U.  S.  C.  C. ),  145 ;  Flint  v.  Trans.  Co.,  action  against  him  when  one  not  a  passen- 

84  Conn.  554  ;  Seymour  v.  Greenwood,  7  ger  for  a  similar  injury  would  not.     In 

H.  &  N.  355 ;  Railroad  Co.  v.  Vandiver,  Meyer  v.  Second  Ave.  R.  R.  Co.,  8  Bos. 

42  Penn.  St.   865  ;  Landreaux  v.  Bel,  5  (N.  Y.)  305,    affirmed  17  N.  Y.  862,  a 

La.  (o.  8.)  434;  Pittsbui^gh  R.  R.  Co.  v,  passenger  who  was    wrongfully  expelled 

Hinds,  63  Penn.  St.  512  ;  Day  v.  Owen,  from  the  platform  of  a  car  by  the  defend- 

5  Mich.  520 ;  Atlantic,  &c  R.  R.  Co.  v.  ants*  servants  was  held  entitled  to  recover 
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The  liability  of  a  railroad  company  to  its  passengers  is  predicated 
upon  a  different  ground  from  its  liability  to  its  own  or  servants' 
agents,  or  others  who  do  not  occupy  that  relation  to  it  The  rule  is 
that  where  a  person  or  corporation  by  contract  or  statute  is  bound 
to  do  certain  things,  they  are  absolutely  responsible  for  the  manner 
in  which  the  duty  is  performed,  and  cannot  excuse  themselves  from 
liability  because  they  have  committed  the  duty  to  others  who  were 
believed  to  be  possessed  of  superior  qualifications  for  performing  such 
duties.  A  carrier  is  bound  to  discharge  his  legal  obligation  to  the 
passenger,  and  if  he  commits  this  duty  to  another,  he  does  it  at  his 
periL^  By  the  sale  of  a  ticket^  or  the  receipt  of  the  price  for  trans- 
portation from  one  point  to  another,  a  railway  company  expressly 
contracts  to  carry  such  person  to  the  point  covered  by  the  contract 
In  addition  to  that,  the  law  impliedly  raises  a  contract  on  its  part 
to  carry  such  person  safely,  so  far  as  human  foresight  reasonably  ex- 
ercised can  guard  against  disaster ;  to  carry  him  in  the  usual  and 
ordinary  mode,  incident  to  such  travel;  to  treat  him  respectfully, 
and  protect  him,  so  far  as  reasonable  care  on  its  part  can  do  so, 
from  injury  from  other  persons  riding  by  the  same  conveyance. 
These  are  among  the  implied  obligations  imposed,  and  they  are 
absolute  duties  that  cannot  be  shirked  or  evaded,  and  for  a  failure 
in  the  observance  of  which  it  is  liable  to  the  passengei'S,  whether 
such  failure  results  from  its  own  act  or  the  act  of  those  to  whom 


dama^^  for  the  same.     So  where  a  person  aa  it  was  an  ezcarsion  train  he  coold  not 

is  rightfully  expeUed,  if  excessive  force  is  control  the  conduct  of  the  other  paaaen- 

used,  or  an  improper  place  is  selected,  lia-  gers,  and  that  they  might  expect  rode 

bility  attaches."   Hibbard  v.  N.  Y.  &  Erie  treatment      The    treatment    continuing; 

R.  K.   Co.,   15  N.   Y.  455  ;   Hilliard  v.  similar  appeals  to  the  conductor  met  with 

Goold,  34  N.  H.  230  ;  Johnson  v.  Concord  a  refusal  of  protection.    Subsequently,  the 

R.  R.  Co.,  46  id.  213  ;  Sanford  v.  Eighth  white  passengers    violently    ejected    the 

Ave.  R.  R.   Co.,  28  N.  Y.  848  ;   Terre  plaintiffs  from  that  car,  and  they  entered 

Haute,  &c.  R.  R.  Co.  v.  Vanatta,  21  111.  one  furnished  for  colored  people,  but  were 

188  ;  Stephen  v.  Smith,  29  Vt.  160.     In  obliged  to  stand  up  for  some  time.    The 

Britton  v.  Atlanta,  &c.  R.  R.  Co.,  88  N.  C.  instnictions  of  the  company  to  conductors 

536,    43  Am.    Rep.    749,    the    plaintiffs,  were  to  advise  colored  passengers  found  in 

colored  persons,  purchased  tickets  over  the  cars  set  apart  for  white  persons  to  go  to 

defendant's  road,  upon  an  excursion  train,  the  cars  provided  for  colored  persons,  but 

and  took  seats  in  a  car  with  white  per-  if  they  declined  to  do  so  to  allow  them  to 

sons.    There  were  separate  cars  provided  remain.     It  was  held  that  the  defendant 

for  colored  people,  but  they  did  not  know  was  liable  for  the  assault, 
it.     The  white  persons  annoyed  and  in-         ^  Ooddard  v.  Giand  Trunk  R.  R.  Co., 

suited  theui,  and  they  complained  to  the  57  Me.  202  ;   2  Am.  Rep.  89 ;  Railroad 

conductor.     He  accepted  their  tickets  and  Co.   v.  Finney,  10  Wis.  888  ;   Moore  9. 

said  they  might  sit  in  that  car,  but  that  R.  R.  Co.,  4  Gray  (Mass. ),  465. 
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it  has  committed  the  Autj}  In  a  Pennsylvania  case  ^  this  question 
vas  ably  considered.  In  that  case  an  action  was  brought  for  an 
injury  to  the  plaintifiTs  wife  by  the  iBghting  of  passengers  among 

1  In  Baltimore  City  R.  R.  Co.  v,  Kemp,  R.  R.  Co.  v.  Hinds,  58  Penn.  St.  512,  a  pas- 
Si  Md.  619,  48  Am.  Rep.  134,  it  was  held  senger's  arm  was  broken  in  a  fight  between 
that  a  person  injured  on  a  railway  train  some  drunken  persons  who  forced  their  way 
may  sue  either  upon  a  contract  or  in  tort,  into  the  car  at  a  station  near  an  Agricultural 
In  R  R.  Co.  V,  Finney,  10  Wis.  388,  the  fair,  and  the  company  was  held  responsi- 
plaintiflf  was  unlawfully  put  out  of  a  car  ble,  because  the  conductor  went  on  coUect- 
by  the  conductor ;  in  Seymour  v.  Green-  ing  fares,  and  did  not  stop  the  train  and 
wood,  7  H.  &  N.  355,  a  passenger  was  as-  expel  the  rioters,  or  demonstrate,  by  an 
saulted  and  put  out  of  the  defendant's  earnest  effort,  that  it  was  impossible  to  do 
omnibus  by  one  of  its  servants  ;  in  Moore  so.  In  Flint  v,  Transpoitation  Co.,  84 
«.  R.  R  Co.,  4  Gray  (Mass. ),  465»  the  ConYi.  554,  where  the  plaintiff  was  injured 
plaintiff,  a  passenger,  was  forcibly  expeUed  by  the  discharge  of  a  gun  dropped  by  some 
from  the  defendants'  train  by  the  conduc-  soldiers  engaged  in  a  scuffle,  the  court  held 
tor  ;  and  in  all  these  cases  the  company  was  that  passenger-carriers  are  bound  to  exer- 
held  responsible.  So,  In  Penn.  R.  R  v.  Van-  cise  tiie  utmost  vigilance  and  care  to  guard 
diver,  42  Penn.  St.  365,  a  passenger  re-  those  they  transport  from  violence  from 
ceived  injuries  of  which  he  died,  by  being  whatever  source  arising ;  and  the  plaintiff 
thrown  from  the  platform  of  a  railroad-car  recovered  a  verdict  for  $10,000.  In  Lan- 
because  he  refused  to  pay  his  fare  or  show  dreaux  v.  Bel,  5  La.  (o.  s.)  484,  the  court 
his  ticket,  he  averring  he  had  bought  one  say  that  carriers  are  responsible  for  the 
but  could  not  find  it.  The  evidence  misconduct  of  their  servants  toward  pas- 
showed  he  was  partially  intoxicated.  It  sengers  to  the  same  extent  as  for  their 
was  urged  in  defence  that  if  the  passen-  misconduct  in  regard  to  merchandise  com- 
ger's  death  was  the  result  of  force  and  vio-  mitted  to  their  care  ;  that  no  satisfactory 
lence,  and  not  the  result  of  negligence,  distinction  can  be  drawn  between  the  two 
then  (such  force  and  violence  being  the  cases.  In  Chamberlain  v.  Chandler,  8  Mas. 
act  of  the  agents  alone  without  any  com-  (U.  S.  C.  C. )  242,  Judge  Stoby  declared,  in 
mand  or  order  of  the  company)  the  com-  language  strong  and  emphatic,  that  a  pas- 
pany  was  not  responsible  therefor.  But  senger's  contract  entitles  him  to  respectful 
the  court,  held  otherwise.  "  A  railway  treatment ;  and  he  expressed  the  hope  that 
company,"  said  the  court,  '*  selects  its  every  violation  of  this  right  would  be  vis- 
own  agents  at  its  own  pleasure,  and  it  is  ited,  in  the  shape  of  damages,  with  its 
bound  to  employ  none  except  capable,  pm-  appropriate  punishment.  In  Nieto  v, 
dent,  and  humane  men.  In  the  present  Clark,  1  Clifford  (U.  S.  C.  C),  145,  where 
case  the  company  and  its  agents  were  all  the  steward  of  the  ship  assaulted  and 
liable  for  the  injury  done  to  the  deceased."  grossly  insulted  a  female  passenger,  Judge 
In  Weed  V.  Panama R.R  Co.,  17  N.Y. 862,  Clifford  declares,  in  language  equally 
the  jury  found  specially  that  the  act  of  the  emphatic,  that  the  contract  of  all  passen- 
servant  by  which  the  plaintiff  was  injured  gers  entitles  them  to  respectful  treatment 
was  wilful.  The  court  held  the  wilfulness  and  protection  against  rudeness  and  every 
of  the  act  did  not  defeat  the  plaintiff's  right  wanton  interference  with  their  persons 
to  look  to  the  railroad  company  for  redress,  from  all  those  in  chaige  of  the  ship  ;  that 
In  Philadelphia,  &c.  R.  R.  Co.  v.  Derby,  14  the  conduct  of  the  steward  disqualified 
How.  (U.  S. )  468,  where  the  servant  of  a  him  for  his  situation,  and  justified  the 
railroad  company  took  an  engine  and  ran  it  master  in  immediately  discharging  him, 
over  the  road  for  his  own  gratification,  not  although  the  vessel  was  then  in  a  foreign 
only  without  consent,  but  contrary  to  ex-  port.  Baltimore,  &c.  R.  R.  Co.  v.  Biocher, 
press  orders,  the  Supreme  Court  of  the  27  Md.  277. 

United  States  held  that  the  railroad  com-  *  Pittsburgh  &  Fort  Wayne  R.  R.  Ca 

pany  was  responsible.    In  Pittsburgh,  &c.  v.  Hinds,  53  Penn.  I^t.  508. 
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<iieiii8elve&  It  appeared  that  drunken  and  quarrelsome  men  in- 
truded themselves  into  the  ladies'  car  in  large  numbers  at  one  of  the 
stations,  and  a  fight  ensued,  during  whioh  the  plaintiff's  arm  was 
broken.  In  passing  upon  the  question  of  liability  of  the  railroad 
company  therefor,  WooDARD,  C.  J.,  said : 

**  There  is  no  such  privity  between  the  company  and  the  disorderly 
passenger  as  to  make  them  liable  on  the  principle  of  respondecU  supe- 
rior. The  only  ground  on  which  they  can  be  chaiged  is  a  violation 
of  the  contract  they  made  with  the  injured  party.  They  undertook 
to  carry  the  plaintiff  safely,  and  so  n^ligently  performed  this  con- 
tract that  she  was  injured.  This  is  the  ground  of  her  action  ;  it  can 
rest  upon  no  other.  The  n^ligence  of  the  company  or  of  their 
officers  in  charge  of  the  train  is  the  gist  of  the  action,  and  so  it  is 
laid  in  the  declaration.  And  this  question  of  negligencb  was  sub- 
mitted to  the  jury  in  a  manner  of  which  the  company  have  no  reason 
to  complain.  The  only  question  for  us  as  a  court  of  eri-or,  therefore^ 
is  whether  the  case  was,  upon  the  whole,  one  that  ought  to  have 
been  submitted.  The  manner  of  the  submission  having  been  unex- 
ceptionable, was  there  error  in  the  fact  of  submission  ?  The  learned 
judge  reduced  the  case  to  three  propositions.  He  said  the  plaintiff 
claims  to  recover — 1.  Because  the  evidence  shows  that  the  con- 
ductor did  not  do  his  duty  at  Beaver  station,  by  allowing  improper 
persons  to  get  on  the  cars.  2.  Because  he  allowed  more  persons 
than  was  proper  under  the  circumstances  to  get  on  the  train  and 
to  remain  upon  it.  3.  That  he  did  not  do  what  he  could  and 
ought  to  have  done  to  put  a  stop  to  the  fighting  upon  the  train 
which  resulted  in  the  plaintiff's  injury.  As  to  the  first  of  the 
above  propositions,  the  judge  referred  the  evidence  to  the  jury 
especially  with  a  view  to  the  question  whether  the  disorderly 
character  of  the  men  at  Beaver  station  had  fallen  under  the  con- 
ductor's observation  so  as  to  induce  a  reasonable  man  to  appre- 
hend danger  to  the  safety  of  the  passengers.  The  evidence  on  this 
point  was  conflicting,  but  it  must  be  assumed  that  the  verdict  has 
established  the  conclusion  that  the  conductor  knew  that  drunken 
men  were  getting  into  the  cars.  Let  it  be  granted  also  as  a  conclu- 
sion of  law  that  a  conductor  is  culpably  negligent  who  admits 
drunken  and  quarrelsome  men  into  a  passenger-car.  What  then  ? 
The  case  shows  that  an  agricultural  fair  was  in  progress  in  the  vi- 
cinity of  Beaver  station;  that  an  excited  crowd  assembled  at  the 
station  rushed  upon  the  cars  in  such  numbers  as  to  defy  the  resist- 
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ing  power  at  the  disposal  of  tbe  conductor,  and  that  the  man  who 
commeaced  the  fight  sprax^  upon  the  platform  of  the  hindmost  car 
after  they  were  in  motion.  Of  what  consequence,  then,  was  the  fact 
that  the  conductor  knew  these  were  improper  passengers  ?  It  is  not 
the  case  of  a  voluntary  reception  of  such  passengers.  If  it  were, 
there  would  be  great  force  in  the  point ;  for  more  improper  conduct 
could  scarcely  be  imagined  in  the  conductor  of  a  train  than  volunta- 
rily to  receive  and  introduce  among  quiet  passengers,  and  particularly 
ladies,  a  mob  of  drunken  rowdies.  But  the  case  is  that  of  a  mob  rush- 
ing with  such  violence  and  in  such  numbers  upon  the  cars,  aa  to 
overwhelm  the  conductor  as  well  as  the  passengers.  It  is  not  the 
duty  of  railroad  companies  to  furnish  their  trains  with  a  police  force 
adequate  to  such  emergencies.  They  are  bound  to  furnish  men 
enough  for  the  ordinary  demands  of  transportation,  but  they  are  not 
bound  to  anticipate  or  provide  for  such  an  unusual  occurrence  as  that 
under  consideration.  When  passengers  purchase  their  tickets  and 
take  their  seats  they  know  that  the  train  is  furnished  with  the  proper 
hands  for  the  conduct  of  the  train,  but  not  with  a  police  force  suffi- 
cient to  quell  mobs  by  the  wayside.  No  such  element  enters  into 
the  implied  contract.  It  is  one  of  the  incidental  risks  which  all  who 
travel  must  take  upon  themselves,  and  it  is  not  reasonable  that  a 
passenger  should  throw  it  upon  the  transporter.  These  observations 
are  equally  applicable  to  the  second  propositioa  The  conductor  did 
not  *  allow '  improper  numbers  any  more  than  improper  characters 
to  get  upon  the  cars.  He  says  he  took  no  fare  from  them,  and  in  no 
manner  recognized  them  as  passengers.  To  allow  undue  numbers 
to  enter  a  car  is  a  great  wrong,  —  almost  as  great  as  knowingly  to 
introducQ  persons  of  improper  character ;  and,  in  a  suitable  case,  we 
would  not  hesitate  to  chastise  the  practice  severely.  But  this  is  not 
a  case  in  which  the  conductor  had  any  volition  whatever  in  respect 
either  to  numbers  or  characters.  He  was  simply  overmastered ;  and 
the  only  ground  upon  which  the  plaintiff  could  charge  negligence 
upon  the  company  would  be  in  not  furnishing  the  conductor  with  a 
counter  force  sufficient  to  repel  the  intruders.  This  was  not  tbe 
ground  assumed  by  the  plaintiff,  and  it  would  scarcely  have  been 
maintainable  had  it  been  assumed.  Taking  the  case  as  it  is  pre* 
sented  in  the  evidence,  we  think  it  was  error  for  the  court  to  submit 
the  cause  to  the  jiuy^on  these  two  grounds.  But  upon  the  third 
ground  we  think  the  cause  was  properly  submitted.  If  the  conductor 
did  not  do  all  he  covid  to  stop  the  fighting,  there  was  ivegligmce. 
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Whilst  a  conductor  is  not  provided  with  a  force  sufficient  to  resist 
such  a  raid  as  was  made  upon  the  train  in  this  instance,  he  has» 
nevertheless,  laige  powers  at  his  disposal,  and,  if  properly  used,  they 
are  generally  sufficient  to  preserve  order  within  the  cars,  and  to 
expel  disturbers  of  the  peace.  His  official  character  and  position  are 
a  power.  Then  he  may  stop  the  train  and  call  to  his  assistance  the 
engineer,  the  firemen,  all  the  brakemen,  and  such  passengers  as  are 
willing  to  lend  a  helping  hand ;  and  it  must  be  a  very  formidable 
mob  indeed,  more  formidable  than  we  have  reason  to  believe  had 
obtruded  into  these  cars,  that  can  resist  such  a  force.  Until  at  least 
he  has  put  forth  the  forces  at  his  disposal,  no  conductor  has  a  right 
to  abandon  the  scene  of  conflict  To  keep  his  train  in  motion  and 
busy  himself  with  collecting  fares  in  forward  cars  whilst  a  general 
fight  was  raging  in  the  rearmost  car  where  the  lady  passengers  had 
been  placed,  was  to  fall  far  short  of  his  duty.  Kor  did  his  exhorta- 
tion to  the  passengers  to  throw  the  fighters  out  come  up  to  the 
demands  of  the  hour.  He  should  have  led  the  way,  and  no  doubt 
passengers  and  hands  would  have  followed  his  lead.  He  sJwvM  have 
stopped  the  train  and  hewed  a  passage  through  the  intrusive  mass  until 
he  had  expelled  the  rioters,  or  had  demonstrated,  by  an  earnest  experi- 
ment, that  the  undertaking  was  impossible,'* 

Sec.  314.  Overshooting  Stations,  eto.  —  A  railway  company  can- 
not be  said  to  be  wholly  free  from  negligence  when  it  calls  upon 
passengers  to  disembark,  for  the  purpose  of  going  to  its  passenger-de- 
pot, without  any  warning  or  information  that  a  train  is  about  to  cross 
the  path,  and  immediately,  and  before  a  passenger  has  time  to  get 
beyond  the  path  of  the  expected  train,  allows  the  locomotive  silently, 
and  without  ringing  the  bell  or  giving  any  alarm,  to  rush  upon  and 
crush  him.^  Thus,  a  station  on  defendant's  line  was  situated  south  of 
the  tracks,  two  in  number,  running  east  and  west,  and  just  east  of  a 
highway  crossing  them.  While  the  plaintiff  was  waiting  there  to 
take  a  passenger  train  going  west,  a  freight  train  coming  from  that 
direction,  and  ringing  its  bell,  ran  by  the  station  on  the  south  track, 
at  the  rate  of  eight  or  ten  miles  an  hour.  Just  before  the  train  ar- 
rived at  the  station,  the  plaintiff's  intestate  started  to  cross  the  track 
to  reach  the  passenger  train  which  had  arrived  on  the  north  track,  had 
slowed  down,  and  then  started  up  to  reach  a  milk  platform.  As  she 
crossed  the  south  track  she  was  struck  by  the  engine  of  the  freight 

1  Armstrong  v.  N.  Y.  Oentral  k  HucUon  Biver  B.  B.  Go.,  66  Barb.  (K.  Y.)  487; 
affirmed,  64  N.  Y.  685. 
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train  and  killed.  It  was  held  that  these  facts  established  negli- 
gence on  the  part  of  the  company.^  Although  a  railway  company  is 
not  boand  to  erect  a  foot-bridge  over  its  line  to  give  passengers 
access  from  one  platform  to  the  other^  and  the  want  of  such  a  bridge 
will  not  per  se  make  it  liable  for  injuries  received  by  the  public 
on  that  account,  still  the  absence  of  such  a  precaution  throws  a 
greater  omis  on  the  company  to  provide  for  the  safety  of  the  public  * 
In  an  action  against  a  railway  company  the  plaintiff  proved  that  he 
went  to  the  defendant's  station  for  the  purpose  of  travelling  by  its 
railway,  and  made  some  inquiries  respecting  the  departure  of  trains, 
and  was  directed  by  a  porter  of  the  defendant  to  look  at  a  time- 
table suspended  on  a  wall  under  a  portico  of  the  station.  While 
there,  a  plank  and  a  roll  of  zinc  fell  through  a  hole  in  the  roof 
upon  the  plaintiff  and  injured  him ;  and  at  the  same  time  a  man 
was  seen  on  the  roof  of  the  portico.  The  judge  nonsuited  the  plain- 
tiff. It  was  held  that  there  was  no  evidence  that  would  have  justi- 
fied the  jury  in  finding  that  the  defendant  was  guilty  of  negligence, 
and  that  the  nonsuit  was  right.^  A  railway  company  is  under  no 
duty,  as  to  its  stations  or  grounds,  except  as  to  passengers  and  those 
who  are  there  upon  business.  Thus  the  plaintiff,  without  invita- 
tion, and  as  a  mere  intruder,  entered  upon  the  uninclosed  premises 
of  the  defendant,  upon  which  was  a  building  of  the  defendant  in  a 
visible  state  of  decay.  While  there,  a  sudden  storm  blew  a  frag- 
ment of  the  dilapidated  building  against  him,  injuring  him  se- 
verely. The  building  had  once  been  used  as  a  freight-house,  but 
had  been  long  since  abandoned  as  a  place  of  public  business,  and 
was  not  so  situated,  with  reference  to  any  public  way,  as  to  endan- 
ger travellers  thereon.  It  was  held,  in  an  action  for  damages  for  the 
injuries  received,  that  the  plaintiff  could  not  recover.*  So,  in  an 
Ohio  case,'^  it  was  held  that  a  railway  company  is  not  liable  for  an 
injury  to  a  person  resulting  from  its  failure  to  exercise  ordinary  skill 
and  care  in  the  erection  or  maintenance  of  its  station-house,  where, 
at  the  time  of  receiving  the  injury,  such  person  was  at  the  station- 

1  Terry*.  Jewett,  17  Hun  (N.  Y.),  896.         »  Pittsburgh,  Ac.  R.  R.  Co.  v.  Bingham, 

Longmore   t;.   Great   Western    Ry.   Co.,  29  Ohio  St.  864.    And  it  has  been  held 

19  C.  6.  K.  8.  188.  that  persons  not  passengers,  congregating 

*  Thomson  v.  North  British  Ry.  Co.,  at  a  station,  not  upon  busiuess,  in  such 
4  Sc  Sess.  Gas.  (4th  series)  115.  numbers  as  to  break  down  the  platform, 

*  Welfare  v,  London  &  Brighton  Ry.  cannot  recover  of  the  company  for  injuries 
Co.,  L.  R.  4  Q.  B.  698.  resulting  therefrom.     Gillia  v,  Penn.  B.  B. 

*  Lary  v.  Cleveland,  4ba  B.  B.  Co.,  78  Co.,  69  Penn.  St.  129. 
Ind.  828. 
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house  by  mere  permiaaion  and  sufferance,  and  not  for  the  porpoee  of 
transacting  any  business  with  the  company  or  iU  agents,  or  on  any 
business  connected  with  the  operation  of  the  road.  Nor  is  it  liable 
to  passengers  even  for  injuries  occasioned  by  its  buildinga  or  atroo- 
tures  being  blown  down  by  storms^  where  it  has  used  that  caie  and 
skill,  in  their  structure  and  maintenance^  which  men  of  ordinary  pm« 
dence  and  skill  usually  employ;  and  it  is  error  in  such  cases  to 
charge  the  jury  tliat  the  company  is ''  bound  to  guard  against  all 
storms  which  can  reasonably  be  anticipated." 

If  the  company's  empk^yfe  permit  or  direct  passengers  to  enter 
the  car  at  some  other  place  than  the  platform  or  place  provided  for 
such  purpose,  it  is  held  to  the  utmost  care  in  avoiding  injuries 
to  the  passengers.  And  it  must  be  determined,  in  view  of  all  the 
circumstances  of  the  case^  whether  the  employ^,  after  directing  a 
passenger  how  to  enter  a  car  situated  at  a  distance  from  the  plat- 
form, had  a  right  to  suppose  that  his  instructions  were  understood.^ 
The  actual  purchase  of  a  ticket  on  the  entering  of  a  car  is  not  always 
necessary  to  constitute  the  relation  of  passenger,  and  place  upon  the 
raili-oad  company  that  d^ree  of  care  which  a  common  carrier  owes  a 
{)assenger.  That  the  plaintiff  entered  the  office  or  waiting-room  pro- 
vided by  the  company  for  passengers,  and  informed  the  depot  or 
ticket  agent  of  her  desire  to  become  a  passenger ;  that  she,  in  good 
faith,  placed  herself  under  bis  direction,  and  that  he  directed  her  as 
to  the  manner  in  which  she  was  to  get  on  a  caboose-car,  on  which 
she  was  to  take  passage,  would,  in  itself,  be  sufficient  to  justify  the 
jury  in  finding  that  tlie  relation  of  passenger  existed.'  A  railway 
company  is  liable  for  injuries  resulting  to  a  passenger  who,  on  leav« 
ing  the  car  at  night,  attempts,  by  direction  of  the  brakeman  in 
chaise  of  the  car,  to  cross  a  gully  by  way  of  a  certain  bridge  main- 
tained by  another  upon  the  company's  grounds,  and  is  injured  by  a 
defect  in  the  bridge  which  could  not  then  be  seen.^  But  where  a 
passenger  was  told  by  a  brakeman  to  change  cars  at  a  way  station 
and  he  entered  another  car,  but  was  told  by  one  of  the  company's 
servants  that  he  could  not  remain  inside  the  car  as  the  train  was  not 
ready,  and  after  remaining  a  short  time  on  the  platform  of  the  car, 
he  alighted,  and  while  standing  on  a  track  near  that  on  which  the 
car  was,  was  injured  by  another  train,  it  was  held  that  his  expul- 

1  Allender  v.  Chicago,  Roek  Island,  &c         '  Chance  «.  St.  Lonifi,  Iron  Mooatain, 
R.  R.  Co.,  43  Iowa,  276.  Ac.  B.  B.  Co.,  10  Ma  App.  361. 

'  Allender  v.  Chicago,  Bock  Island,  & 
Pacific  R.  B.  Co.,  87  Iowa,  264. 
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aion  from  the  car  was  not  the  proximate  cause  of  the  injury.^  In 
an  English  case,  in  an  action  to  recover  damages  for  the  death  of  a 
passenger  through  the  negligence  of  a  railway  company,  it  appeared 
that  on  the  occasion  of  the  casualty  the  deceased  had  taken  a  ticket 
for  a  special  train  at  a  cheap  rate  for  harvestmen.  He  was  unable  to 
find  accommodations  in  the  special  train,  but  remained  on  the  plat- 
form until  the  arrival  of  the  next  ordinary  train,  together  with  a 
crowd  composed  of  harvestmen  who  had  also  taken  tickets  for  the 
special  train,  and  of  other  persons,  a  large  number  of  whom  had  en- 
tered the  station  without  permission.  The  company  had  an  extra 
number  of  porters  at  the  station ;  but  in  consequence  of  the  great 
disorderliness  of  the  persons  assembled  on  the  platform,  and  by  a 
sudden  and  violent  rush  of  the  crowd,  the  deceased  was  pushed  on 
the  line,  and  was  killed  by  the  engine  of  the  ordinary  train  as  it  ap- 
proached. At  the  trial  the  jury,  inter  aiia,  found  that  the  deceased 
was  not  entitled  to  proceed  by  the  ordinary  train;  that  the  accident 
was  occasioned  by  the  rush  of  the  crowd ;  that  the  company  had  not 
taken  due  and  reasonable  precautions  to  prevent  injuries  from  the 
crowding  on  the  platform ;  and  that,  by  using  due  and  reasonable 
precautions,  it  might  have  prevented  the  rush  .of  the  crowd.  It  was 
held  that  even  assuming  the  deceased  to  have  been  lawfuUy  on 
the  platform,  the  defendant  was  not  liable  for  the  accident  which 
occasioned  his  death.^  But  it  is  held  in  this  country  that  a  railway 
company  is  bound  to  exercise  due  care  in  protecting  its  passengers 
while  they  are  tpaiting  for  its  trains,  and  it  is  liable  for  the  conse- 
quences of  a  neglect  to  properly  direct  them  respecting  the  mode  of 
entering  its  cars.^ 

In  an  action  against  a  railway  company,  it  was  proved  that  the 
plaintiff  was  bitten  by  a  stray  dog  at  a  railway  station  belonging  to 
the  defendants,  while  waiting  for  a  train.  It  was  also  proved  that  at 
9  P.  M.  the  dog  flew  at  and  tore  the  dress  of  another  female  on  the 
platform ;  that  at  10.30  he  attacked  a  cat  in  the  signal-box  near  the 
station,  when  the  porter  there  kicked  him  out,  and  saw  no  more  of 
him,  and  that  he  made  his  appearance  again  at  10.40  on  the  plat- 
form, where  he  bit  the  plaintiff.  In  this  case  it  was  held  that  there 
was  no  evidence  to  warrant  a  jury  in  finding  that  the  company  had 
been  guilty  of  any  negligence  in  keeping  the  station  reasonably  safe 

1  Henry  v.  St  Louis,  Kansas  City,  Ac.  *  Allonder  v,  Chicago,  Rock  Island,  &c. 
R.  R.  Co.,  76  Mo.  288.  R.  R.  Co.,  41  Iowa,  276;  Bennett  v.  R.  R. 

s  Cannon  v.  Midland  Great  Western    Co.,  102  U.  S.  677. 
Ry.  Co..  L.  R,  6  Ir.  199. 
VOL.  IX.  —  80 
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for  passengers.^   If  the  train  overshoots  or  stops  short  of  the  platform 

at  an  unusual  place,  it  is  held  that  the  company  is  bound  to  assist  the 
passengers  to  alight,  and  in  any  event,  in  such  a  case  it  would  be  its 
duty  to  either  back  the  train  to  the  station  or  notify  the  passengers 
where  and  how  to  alight,  and  warn  them  of  any  dangers  incident  to 

^  Smith  V,  Great  Western  Ky.  Co.,  2  men,  and  are  otherwise  not  responsible 
L.  R.  C.  P.  4.  See  also  Hammack  v.  for  their  acts ;  and  Loi-d  WESTBrRT  held 
White,  11  C.  B.  n.  s.  588;  Byrne  r.  Boadle,  that  it  would  not  afiect  the  doctrine  if 
2  H.  &  C.  722;  Scott  v.  London  Dock  Co.,  those  proper  and  skilled  workmen  were 
8  H.  &  C.  596;  34  L.  J.  Exch.  220.  See  employed  directly  by  the  com)Hiny.  Foy 
also  Daniel  v.  Metropolitan  Ry.  Co.,  6  v.  London,  Brighton,  &c  Ry.  Co.,  18 
L.  R.  H.  of  L.  45.  In  this  case  the  C.  B.  n.  s.  225  ;  affirmed,  L.  R.  4  Exch. 
plaintiff,  while  travelling  by  the  defend-  117;  38  L.  J.  Exch.  67.  See  also  Harrold 
ant  railway,  was  injureil  by  the  fall  of  v.  Great  Western  Ry.  Co.,  14  L.  T.  Repi 
an  iron  girder  which  was  being  placed  440 ;  Adams  v.  Lancashire  &  Yorkshire 
over  part  of  the  milway  with  the  knowl-  Ry.  Co.,  38  L.  J.  C.  P.  277;  Plant  v.  Mid- 
edge  of  the  defendants,  and  in  the  con-  landRy.  Co.,  21  L.  T.  Rep.  836.  Itisau 
Btraction  of  works  which  were  to  be  partly  invariable  rnle  that  railroad  companies 
executed  to  their  satisfaction,  but  were  must  provide  reasonable  accommodations 
not  under  the  control  of  the  defend-  for  passengers  at  their  stations,  and  the 
ant  company.  It  was  proved  that  the  safety  of  passengers  must  be  consulted  iu 
work  was  extremely  dangerous,  although  those  respects  as  well  as  in  resi^ect  to  their 
this  was  the  first  occasion  upon  which  a  cars  and  machinery.  McDonald  v.  Chi- 
girder  had  fallen.  It  also  appeared  that  cago,  &c.,  li.  R.  Co.,  26  Iowa,  124.  And 
when  work  of  such  a  nature  was  being  it  has  been  held  gross  negligence  to  leave  a 
carried  on  over  a  railway,  the  company  hole  in  the  depot  floor,  —  Liscomb  v.  New 
had  posted  a  signalman  either  to  warn  the  Jei-sey,  &c.  R.  R.  Co.,  6Lans.  (N.  V.)  75,*^ 
work-people  of  the  approach  of  a  train,  or  not  to  provide  suitable  lights  to  enable 
and  to  stop  them  if  they  were  under  the  a  passenger  to  see  to  get  on  and  off  the 
control  of  the  railway  company,  or  to  warn  the  train.  Patten  v.  Chicago,  &c  B.  R. 
the  driver  of  the  train  so  as  to  stop  the  Co.,  32  Wis.  524.  Upon  the  duty  of  a 
train  before  incuning  any  danger,  and  that  railway  company  in  this  respect,  see  Gas- 
upon  this  occasion  this  precaution  had  not  well  v.  Boston,  &c  R.  R.  Co.,  98  Ma^s. 
been  adopted.  By  consent,  a  verdict  had  194;  Memphis,  &c.  B.  R.  Co.  v.  Whitfield, 
been  entered  for  the  plaintiff,  with  leave  44  Miss.  466 ;  Stewart  v.  International 
reserved  to  defendants  to  set  it  aside,  on  R.  R.  Co.,  53  Tex.  289.  This  liability  is 
the  ground  that  there  was  not  sufficient  not  strictly  to  passengers,  but  exists  as 
evidence  of  the  defendants'  negligence,  the  well  in  favor  of  all  persons  who  are  law- 
court  to  be  at  liberty  to  draw  inferences  of  fully  at  the  station  upon  business.  Thus 
fact,  and  to  adjudge  upon  the  evidence,  iu  Tobin  v.  Portland,  &c.  R.  R.  Co.,  59 
The  result  of  the  decision  in  this  case  was  Me.  183,  the  defendant  was  held  liable  to 
to  establish  the  principle  that  where  the  a  hackman  for  an  injury  received  by  liun 
execution  of  work,  which,  if  carefully  and  while  carrying  a  passenger  to  the  depot  for 
properly  done,  need  not  result  in  accident  transportation,  by  8tep|>ing  into  a  canty 
to  passers-by,  is  instiusted  to  skilled  and  in  the  platform,  and  occasioned  solely  by 
proper  workmen,  there  is  no  obligation  on  such  unsafe  condition  of  the  platform, 
a  railway  company,  whose  line  adjoins  the  But  where  the  company  has  provided  safe 
work,  to  take  special  precautions  to  avert  platforms,  etc.,  it  is  not  liable  for  injuries 
from  their  passengers  a  danger  which  can  resulting  to  a  passenger  by  voluntarily 
only  be  apprehended  on  the  supposition  alighting  at  some  other  point.  Pennsyl- 
that  the  workmen  engaged  will  do  their  vania  R.  B.  Co.  v,  Zebe,  83  Penn.  St.  818; 
work  negligently, — at  all  events,  if  the  Forsyth  v.  Boston  &  Albany  B.  B.  Co., 
company  have  no  control  over  the  work-  108  Mass.  510. 
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alighting  at  that  point ; '  and  if  through  no  fault  of  the  passenger,  he 
is  injured  by  alighting  at  that  point,  or  in  getting  from  there  to  the 

^  Memphis,  Ac.  R.  R.  Co.  v,  Whitfield,  any  carelessness  or  awkwaidness  in   the 

44  Miss.  466.  .  If  the  stations  are  called  manner  of  descent,  except  such  as  might 

and  the  train  stopped,  a  passenger  has  a  be  inferred  from  the  above  facts.     In  an 

right,  in  the  absence  of  any  warning  to  the  action  brought  for  this  injury,  it  was  held 

contrary,  to  understand  that  he  may  safely  (per  Martin,    Bramwell,  and  Pioorr, 

alight;  and  if  by  reason  of  the  train  having  BB.  ;   Kelly,   C.   B.,   dissenficnte),  that 

stopped  at  a  place  other  than  the  station,  there  was  no  evidence  for  the  jury  of  negli- 

withoat  fault  on  his  part,  he  is  injured,  geuce  in  the  defendant:  and  that  the  acci- 

the  company  is  liable.     Thus,  on  the  ap-  dent  was  entirely  the  result  of  the  plaintiffs* 

proach  to  a  station  the  porter  called  out  own  acts.     So  where  that  part  of  a  railway 

the  name  of  the  station,  and  the  train  was  train  including  the  carriage  in  which  tlie 

brought  to  a  standstill.     Hearing  carnage-  plaintiff  rode  overshot  the  platform  in  day- 

doors  opening  and  shutting,  and  seeing  a  light,  and  a  ])0i'ter  called  out  several  times 

person  alight  from  the  next  carriage,  the  the  name  of  the  station,  and  let  out  some  of 

]>laintiff,  who  was  a  season-ticket  holder,  the  passengers,  who  were  depaiting  from 

and  accustomed  to  stop  there,  stepped  out  the  station,  and  a  reasonable  time  for  back- 

of  a  carriage ;  but  the  carriage  in  which  he  ing  the  train  had  elapsed,  and  there  wns, 

was  overshot  the  platform,  and  he  feU  on  apparently,  no  intention  to  back  it,  and 

to  the  embankment  and  was  hurt.     It  was  there  was  at  hand  no  servant  of  the  com- 

night,  and  there  was  no  light  near  the  pany  whom  the  plaintiff  could  request  to 

8])ot,  and  no  caution  was  given,  nor  any-  have  the  train  backed ;  and  the  plaintiff, 

thing  done  to  intimate  that  the  stoppage  though  cautiously  attempting  to   alight, 

was  a  temporary  one  only,  or  that  the  fell,  and  was  injured  in  the  attempt,  it 

driver  intended  to  back  the  train.     It  was  was  held  that  there  was  evidence  of  negll- 

heid  that  there  was  evidence  from  whicli  a  gence  on  the  part  of  the  company.    Kichols 

jury  might  reasonably  find  negligence  on  v.  Great  Southern,  &c.  Ry.  Co.,  7  Ir.  Kep. 

the  part  of  the  company's  servants,  and  no  C.  L.  40;  Tliompson  v,  Belfast,  Holyrood, 

evidence  of  contributory  negligence  on  the  &c.  Ry.  Co.,  5  Ir.   Hep.   C.  L.  517.     In 

part  of  the  plaintiff.     Weller  v.  London,  another  case  a  train  drew  up  at  a  small 

Brighton,  &c.  Ry.  Co.,  L.  R.  9  C.  V.  Cas.  station  with  the  engine  and  part  of  one 

126.     In  Siner  v.  Gt.  Western  Ry.  Co.,  of  the  carriages  beyond  the  platfonn.     A 

L.  R.  3  Exchq.  150,  an  excursion  train  in  passenger  in  that  caniage,  having  parcels 

which  the  plaintiffs  (husband  and  wife)  in  her  hands,  opened  the  door  and  waited 

were  passengers  to  Rhye,  arrived  at  Rhye  on  the  iron  step  some  time  for  assistance  ; 

station,  and  the  train  being  a  long  one,  the  but,  no  one  coming  to  assist,  she,  fearing 

carriage  in  which  they  were  overshot  the  that  the  train  would   move  on,  tried  to 

platform.      It  was  then   daylight.     The  alight  by  getting  on  the  foot-board,  and  in 

passengers  were  not  warned  to  keep  their  so  doing  fell  and  injured  herself,  for  which 

seats,  nor  was  any  offer  made  to  back  the  injury  she  brought  an  action  against  the 

train  to  the  platfonn,  nor  was  it,  in  fact,  company.     It  was  held,  affirming  thedeci- 

ever  so  backed,  nor  did  it  move  until  it  sion  of  the  Court  of  Queen's  Bench,  that, 

started  for  Bangor.    After  waiting  a  short  under  the  circumstances,  there  was  evi- 

time,  the  husband,  following  the  example  dence  of  negligence  which  should  have 

of  other  passengers,  alighted,  without  any  been  left  to  the  jury.     Robson  v.  North 

request  to  the  company's  servants  to  back  Eastern  Ry.  Co.,  L.  R.  2  Q.  B.  D.  85.     In 

the   train,   or  any  communication   with  Rose  v.  North  Eastern  Ry.  Co.,  L.  R.  2 

them.    The  wife,  standing  on  the  iron  Exchq.  Div.  248,  a  train  drew  up  at  a 

step  of  the  carriage,  took  both  his  hands  station  with  two  of  the  carriages  beyond 

and  jumped  down,  and  in  so  doing  strained  the  platform.    The  employ^  of  the  com- 

her  knee.    There  was  a  foot-board  between  pany  called  out  to  the  passengers  to  keep 

the  iron  step  and  the  ground,  which  she  their  seats,  but  were  not  heard  by  the 

did  not  use,  but  there  was  no  evidence  of  plaintiff  and  other  passengers  in  one  of 
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station  or  highway,  the  conipaDy  is  liable  therefor.     But  in  an  English 
case,^  an  action  was  brought  by  a  widow  to  recover  compensation  for 

these  carriages.    After  waiting  some  little  condactor  informed  him  of  arrival  at  the 
time,  and  the  train  not  having  put  back,  place  and  directed  him  to  alight,  and  re- 
the  plaintiff  got  out,  and  in  so  doing  feU  lying  entirely  on  his  order,  he  stepped 
and  was  injured;   for  which  injury  she  off  as  directed,   and  by  i*eason  of  there 
Irought  an  action  against  the  company,  being  no  platform,  as  he  supposed  there 
It  was  hold,  reversing  the  decision  of  the  was,  he  fell  under  the  cars  and  was  in* 
Exchequer  Division,  that  there  was  evi-  jured,   is   bad    on    demnrrer,   because  it 
deiiui'  of  negligence  on  the  part  of  defend-  does  not  show  that  plaintiff  was  free  from 
ant  to  go  to  the  jury.    Where  a  proper  contributory  negligence.    Cincinnati,  Ac. 
landing-place  is  provided,  and  the  passen-  R.  R.  Co.  v.  Peters,  80  Ind.  168.     Where 
ger  knows  or  has  the  means  of  ascertaining  a  train  has  stopped,  and  a  passenger,  on 
its  locality,  he  should  make  his  exit  at  the  stepping  from  the  lowest  step  of  the  plat- 
place  so  provided;  and  if,  in  attempting  to  form  of  the  cars  to  the  ground,  fractures 
alight    elsewhere,    he    unnecessarily  and  her  knee-cap,   without  any  apparent  ex- 
negligently  exposes  himself  to  danger,  and  temal  cause,  no  presumption  of  n^ligence 
is  thereby  injured,  his  injury  is  the  result  is  raised.    Delaware,  Lackawanna,  k  West- 
of  his  own  act,  and  he  cannot  recover  em  R.  R  Co.  v,  Napheys,  90  Penn.  St. 
therefor  against    the    railway    company.  135.     A  passenger's  negligence  in  going  to 
Chicago,   Rock  Island,  &c.  R.  R.  Co.  v,  the  platform  of  a  car  while  it  is  still  roov- 
Dingman,  1  Brad.  (111.)  162.     On  the  ar-  ing  does  not  affect  his  right  to  recover  for 
rival  of  a  train  at  the  railway  terminus,  an  injury  suffered  in  properly  alighting 
there  not  being  room  for  all  the  carriages  after  the  train  has  stopped.    Wood  v.  Lake 
to  be  drawn  up  to  the  platform,  some  of  Shore,  &c.  R.  R.  Co.,  49  Mich.  370.     A 
the  passengers  were  required  to  alight  upon  passenger,  after  the  name  of  the  station 
the  line  beyond  it,  the  depth  from  the  car-  was  called,  went  to  the  platform  while  the 
riage  to  the  ground  being  about  three  feet,  train  was  slackening  up,  and  asked  the 
In  so  alighting,  a  lady,  instead  of  availing  conductor  if  it  would  stop  there  for  water, 
herself  of  the  two  steps,  with  the  assistance  The  conductor  said  it  would.    The  possen- 
of  a  gentleman,  jumped  from  the  first  step  ger  then  got  upon  the  lower  step  of  the 
to  the  ground  and  sustained  a  spinal  injury  platform,  and  when  the  train  stopped  at 
from  the  concussion.     The  jury  having  the  usual  landing-place  tried  to  step  off. 
found   that  the  company  was  guilty  of  But  immediately,  and  without  any  notice 
negligence  in    not   providing    reasonable  or  signal,  the  train  started  with  a  jerk, 
means  for  alighting,  and  that  the  lady  had  and  drew  up  at  the  water-tank,  a  few  feet 
not  by  any  misconduct  on  her  part  con-  farther  on,  throwing  the  passenger  to  the 
tributed  to  the  injury,  and  having  awarded  ground  and  severely  injuring  him.      It 
her  500/.,  the  court  held  that  there  was  was  held  that  he  had  a  right  of  action 
evidence  to  warrant  their  finding,  and  de-  against    the  company.      Wood    v.   I<ake 
clined  to  interfere  with  the  amount  of  Shore,   &c,   R.   R.    Co.,  49    Mich.   870; 
damages.     Foy  r.  I^ondon,  &c.  Ry.  Co.,  18  Sauter  v.  N.  Y.  Central  &  Hudson  River 
C.  B.  N.  8.  225.     A  complaint  for  personal  R.   R.  Co.,  66  N.  Y.   50.     A  passenger 
injury  to  a  passenger,  which  does  not  allege  on  a  train  that  approached  a  station  and 
generally  that  he  was  without  fault,  and  was  still  moving  slowly,   stood   on    the 
alleges  the  facts  to  he  that  at  the  station  lower  step  of  a  car,  in  the  act  of  stepping 
the  train  slackened  si)eed  so  that  the  plain-  to  the  platform  of  the  station,  when,  in 
tiff  could  have  alighted  without  danger,  if  consequence  of  the  car  being  mored  for- 
there  had  been  a  platform  ;  that  it  was  ward  with  a  jerk,  he  was  thrown  upon  the 
dark,  windy,  and  raining,  and  the  plaintiff  platform  and  injured.     It  was  held  that  he 
had  never  been  at  the  station ;  that  the  was  guilty  of  contributory  n^ligenoe  in 


1  Bridges  V,  North  London  Ry.  Co.,  L.  R.  5  C.  P.  459, 
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the  death  of  her  husband  through  the  defendants'  negligence.    The 
facts  of  the  case  were,  that  a  train  of  the  defendants  drew  up  at  the 

attempting  to  alight  from  the  traiu  while  part  of  the  company  to  render  it  liable  to 
it  was  in  motion.     Secor  v.  Toledo,  &c,  an  action.     In  Bridges  v.  North  London 
R.  R.  Co.,  10  Fed.  Rep.  16 ;  Illinois  Cen-  Ry.  Co.,  L.  R.  7  Eng.  &  Irish  App.  Cas. 
tral  R.  R.  Co.  v.  Gi*een,  81  111.  19.    Where  213,  B.  was  in  the  last  carriage  of  a  railway 
a  train  was  stopped  at  a  station,  but  some-  train.      Before    reaching    the    station    at 
whataway  from  its  usual  place  of  stopping,  which  he  was  to  alight,  the  train  had  to 
and  where  there  was  not  good  ground  for  pass  through  a  tunnel.     In  that  tuuuel 
getting  off,  and  a  passenger,  thinking  the  there  was,  first,  a  heap  of  hard  rubbish 
train  would  be  moved   up  to  the  usual  lying  by  the  side  of  the  i^ails,  irregular  in 
place,  failed  to  get  off,  as  he  had  intended,  form  and  height,  then  a  short  piece  of  slop- 
and  after  the  train  had  left  the  station  and  ing  ground,  then  a  piece  of  flat  plutiorm, 
wus  fairly  on  its  way  to  its  next  stopping-  like  the  main  platform,  but  narrower,  and 
place,  the  passenger  himself  seized  the  bell-  within  the  tunnel.     Beyond  these  was  the 
rope,  rang  the  engine  bell,  and  took  his  main  platform  itself ;  the  train  only  par- 
position  on  the  lower  step  of  the  platform  tially  went  up  to  the  main  platfoim,  leaving 
to  get  off,  and  the  engineer  having  an-  the  last  two  caniages  within  the  tunnel, 
swered  the  bell,  as  the  cars  were  coming  to  which  had  no  light  within  it,  and  on  the 
a  stop,  but  before  they  were  stopped,  the  occasion  in  question  was  filled  with  steam, 
passenger,  deeming  the  motion  slow  enough  Tbe  last  carnage  but  one  came  opposite  the 
for  safety,  undertook  to  step  off,  but  just  narrow  platform  ;  the  last  carriage  was  op- 
as  he  was  stepping,  he  was  by  a  sudden  posite  the  hard  rubbish.    A  passenger  in 
lerk  of  the  cars  thrown  down,  and  his  arm  the  last  carriage  but  one  (who  was  called 
crushed  by  one  of  the  wheels  of  the  car  as  a  witness  at  the  trial)  heard  the  name 
passing  over  it,  —  it  was  held  that  the  of  the  station  called  out  in  the  usual  way, 
conduct  of  the  passenger  in  ringing  the  and  got  out  upon  the  narrow  platform.    He 
bell,  taking  his  iK>sition  on  the  step,  and  then  heard  a  groaning,  and,  proceeding 
undertaking  to  step  off  while  the  cara  were  faither  back  into  the  tunnel,  found  B. 
still  in  motion,  was  a  want  of  ordinary  lying  on  the  rubbish  with  his  legs  between 
care,  and  showed  gross  negligence  on  his  the  wheels  of  the  last  carriage,  but  neither 
part.     Blodgett  v.  Bartlett,  50  Ga.  353.  of  them  had  touched  him.     B.'s  leg  was 
In   Lewis  v.    Loudon,   &c    Ry.   Co.,    L.  broken,  and  he  received  other  injuries, 
R.  9  Q.  B.  66,  the  plaintiff  was  a  pas-  from  the  effects  of  all  which  he  died.     The 
senger  on  the  defendant's  railway  from  witness  heard  the  warning,  "Keep  your 
A.    to   B.;   while  the  train  was  passing  seats,"  and^  shortly  afterwards  the  traiu 
through  B.  station  the  company's  employ^  moved  on.     On  these  facts  the  learned 
called  out  the  name  of  the  station,  and  judge  at  the  trial  held  that  there  was  no 
shortly  afterwards  the  train  stopped.    The  evidence  of  negligence  to  go  to  the  jury  and 
carriage  in  which  the  plaintiff  travelled  he  directed  a  nonsuit.    Owing  to  a  strong 
stopped  a  little  way  beyond  the  platform,  expression  by  the  jurymen  he  took  their 
and  several  carriages  and  the  engine,  which  finding   (on   the  assumption    that    thrre 
were  in  front  of  that  carriage,  stopped  at  ought  to  be  a  verdict  for  the  plaintiff)  ns 
some  distance  from  the   platform.    The  to  the  amount  of  damages.     The  nonsuit 
plaintiff,  who  was  weU  acquainted  with  was  then  entered,  with  leave  to  move  to 
the  station,  in  alighting  from  the  carriage  enter  the  verdict  for  the  damages  assessed. 
was  thrown  down  and  injured  in  conse-  It  was  held  that  the  ruling  at  7iin  priiis 
quence  of  the  train  being  backed  into  the  couldrtaot  be  sustained ;  that  the  case  ought 
station  for  the  purpose  of  bringing  the  car-  not  to  have  been  withdrawn  from  the  coti- 
riages  along-side  the  platform.     A  very  sideration  of  the  jury,  for  that  the  evidence 
short  interval  elapsed  between  the  time  furnished  matter  on  which  it  was  necessary 
that  tbe  train  stopped  and  the  time  it  was  to  take  the  opinion  of  a  jury.     Any  en- 
backed  into  the  station.     It  was  held  that  conragement  given  to  a  passenger  to  at- 
there  was  no  evidence  of  negligence  on  the  tempt  to  get  off  a  train  at  a  place  of  danger, 
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Highbury  Station,  —  the  last  carriage,  in  which  the  deceased  was  sit- 
ting, being  in  a  tunnel,  which  terminated  at  the  station  and  not  at 

and  not  a  stopping-place  except  for  water,  passenger  in  alighting  from  a  train,  at 
resulting  in  injury  to  him,  cannot  be  impu-  the  time  and  under  the  circomstaDces  was 
tedtotherailway  com[>adya8iuany  wayita  alight  negligence,  and  the  negligence  of 
act,  and  it  is  not  responbible  for  the  same,  the  servants  of  tlie  railroad  company  in 
Illinois  Centi-al  R.  R.  Co.  v.  Green,  81  HI.  starting  its  train,  when  com{iared  with 
19.  One  who  has  a  railroad  ticket  and  is  that  of  the  passenger,  was  gross,  and  snch 
jtresent  to  take  the  train  at  the  ordinary  finding  is  sustained  by  the  appellate  court, 
point  of  departure  is  a  passenger,  though  he  it  is  conclusive  and  cannot  be  re-examined, 
has  not  entered  the  cars.  In  duties  toward  Chicago  &  Alton  R.  R.  Co.  v.  Bonifield,  10 1 
him  directly  involving  his  safety,  the  com-  111.,  223.  In  a  New  York  case  the  plain- 
pany  is  bound  to  extraordinary  diligence,  tiiTs  intestate  was  a  passenger  on  a  western 
and  in  those  touching  his  con  venienceorac-  bound  train  for  Otisville,  of  which  place 
commodation,  to  ordinary  diligence.  Cen-  he  was  a  resident  ;  passengers  arriving 
tral  R.  R.  &  Banking  Co.  v.  Perry,  58  Ga.  there  from  the  east  are  compelled  to  alight 
461.  The  conductors  of  night  trains,  when  upon  a  platform  between  the  tracks  and 
stopping  or  starting,  are  bound  to  look  out  cross  the  eastern  track,  in  order  to  reach 
forthesafety  of  passengers  entering  or  leav-  the  station.  Plaintiff  ^s  intestate  stepped 
ing  the  cars,  but  they  are  not  required  to  be  from  the  smoking-car,  at  the  end  nearest 
on  the  lookout  for  passengers  getting  on  from  the  locomotive,  upon  the  platform,  and 
both  sides  of  the  train,  and  are  not  at  fault  from  thence  upon  the  eastern  track,  when 
for  not  discovering  a  passenger  attempting  he  was  struck  and  killed  by  a  train  of  coal- 
to  get  on  from  the  wrong  side.  Michigan  eara  going  east,  the  engine  of  which  had 
Central  R.  R.  Co.  v.  Coleman,  28  Mich,  been  switched  off.  There  was  no  brakeman 
440.  In  all  cases  a  railway  company  should  on  the  forward  end  of  the  coal-cars,  nor 
have  its  stations  announced  in  time  to  give  was  any  signal  given  of  their  approach. 
passeugei-8  an  oppoitunity  to  alight  with-  The  defendant  claimed  that  the  plaintilTs 
out  danger  to  themselves.  Dawson  v,  intestate  was  guilty  of  contributory  negli- 
Lcjuisville  &  Nashville  R.  R.  Co.,  11  Am.  gencc,  as  thero  was  no  evidence  to  show 
&  Eng.  R.  R.  Cas.  134  (Ky.).  In  a  New  that  he  looked  to  the  west  before  stepping 
York  case  it  ap^ieared  that  the  plaintiff,  on  the  track.  It  was  held  that  the  ques- 
an  infant  twelve  yeara  of  age,  in  the  tion  of  contributory  negligence  was,  under 
care  of  her  parents,  was  a  paying  passen-  the  circumstances  of  the  case,  a  qaestion 
ger  upon  defendant's  care.  As  the  ti'ain  for  the  juiy,  and  that  it  was  error  to  direct 
approached  the  station  wliere  she  was  to  a  nonsuit.  Green  v.  Erie  R.  R.  Co.,  11 
alight,  the  conductor  called  out  the  name  Hun  (N.  Y.),  838.  In  an  action  brought 
of  the  station  and  the  care  stopped.  It  by  a  passenger  for  injuries  resulting  from 
was  evening  and  dark.  Plaintiff  and  her  the  negligence  of  the  company,  the  peti- 
parents  arose  to  leave,  but  before  they  tion  alleged  that  it  neglected  to  provide 
got  out  of  the  car  the  train  started  and  **  proper  lights  and  accommodations  for 
moved  slowly  by  the  station.  They,  know-  passengers  at  its  freight-depot ; "  that  the 
ing  the  train  was  in  motion,  passed  out  on  plaintiff,  being  unable  from  the  darkness 
to  the  platform  of  the  car,  and  while  the  of  the  night  to  see  when  he  alighted  from 
train  was  still  moving,  and  after  it  had  the  car,  fell,  and  injuries  to  his  person  were 
passed  the  platform  of  the  station,  plain-  occasioned  by  the  neglect.  It  was  held  on 
tiff's  father  took  her  under  his  arm,  stepped  general  demurrer  that  the  petition  was 
from  the  car,  fell,  and  she  was  injured.  It  sufficient.  Stewart  v.  International,  fcc. 
was  held  that  plaintiff,  as  matter  of  law,  R.  R.  Co.,  53  Tex.  289.  It  may  be  care- 
was  chargeable  with  contiibutory  negli-  lessness,  according  to  circumstances,  in  a 
gence.  Morrison  vr  Erie  R.  R.  Co.,  56  railway  company  to  notify  passengers  in  the 
N.  Y.  302 ;  Ohio  &  Mississippi  R.  R.  night-time  that  a  station  is  at  hand,  and 
Co.  V.  Stratton,  78  III.  88.  Where  a  jury  then  stop  the  train  short  of  such  station, 
found,  from  the  evidence,  that  the  act  of  a  Cent.  R.  R.  Co.  of  New  Jersey  v.  Van  Horn, 
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the  platform.  The  name  of  the  station  was  called  out  by  a  porter, 
and  the  deceased  ini  mediately  got  out  and  fell  on  the  rails  and 
was  killed.  The  jury  expressed  a  strong  opinion  that,  the  train  hav- 
ing stopped  and  the  name  of  the  station  having  been  called  out,  the 
passengers  had  a  right  to  presume  that  they  might  get  out.  Black- 
BUKS,  J.,  however,  nonsuited  the  plaintiff,  with  leave  to  the  plaintiff 
to  enter  a  verdict  for  1,200Z.  Upon  motion,  the  Court  of  Queen's 
Bench  held  that  the  calling  out  of  the  name  of  the  station  did  not 
necessarily  entitle  the  passengers  to  get  out,  and  that  under  all  the 


38  N.  J.  L.  138.  The  plaintiff  was  a  for  which,  in  the  absence  of  contributory 
traveller  on  the  defendant's  line  by  a  train  negligence  on  the  part  of  the  passenger,  an 
which  arrived  at  the  station  for  which  the  action  may  be  maintained.  Cockle  v. 
plaintiff  was  boand,  at  night.  The  part  of  London  k  South  Eastern  Ry.  Co.,  L.  R.  7 
the  platform  at  that  station  at  which  pas-  C.  P.  Cas.  321.  In  another  case  the  plain- 
sengerscouldalight  was  of  sufficient  length  tiff  was  set  down  at  T.  after  dark  on  the 
for  the  whole  train  to  have  been  drawn  up  side  of  the  line  opposite  to  the  station  and 
along-side  of  it,  but  in  addition  to  that  place  of  egress.  The  train  was  detained 
part  the  platform  extended  some  distance,  more  than  ten  minutes  at  T.,  and  from  its 
graduaUy  receding  from  the  rails.  When  length  blocked  up  the  ordinary  crossing  to 
the  train  drew  up,  the  body  of  it  was  along-  the  station,  which  is  on  the  level.  Tlie 
side  the  platform,  but  the  last  carriage,  in  ticket  collector  stood  near  the  crossing 
which  plaintiff  rode,  was  opposite  the  re-  with  a  light,  telling  the  passengers,  as 
ceding  part  of  the  platform  and  about  four  they  delivered  their  tickets,  to  '*pass  on." 
feet  from  it.  The  night  was  very  dark.  The  plaintiff  passed  down  the  train  to  cross 
and  the  place  where  the  last  carriage  behind  it,  and  from  tlie  want  of  light 
stopped  was  not  lighted,  though  the  rest  stumbled  over  some  hampers  put  out  of 
of  the  station  was  well  lighted  with  gas.  the  train  and  was  injured.  The  practice 
There  was  no  express  invitation  given  to  of  passengers  had  been  to  cross  behind  the 
the  plaintiff  by  the  company's  servants  to  train,  when  long,  without  interference 
alight,  but  the  train  had  been  brought  to  a  from  the  railway  company.  It  was  held 
final  standstill  and  did  not  move  on  again  that  these  facts  disclosed  evidence  for  the 
until  it  started  on  its  onward  journey.  No  jury  of  negligence  on  the  part  of  the  com- 
waming  was  given  to  the  plaintiff  that  the  pany.  Nicholson  v.  Lancashire  &  York- 
carriage  was  not  close  to  the  platform  or  shire  Ry.  Co.,  3  H.  &  C.  534.  An  injury 
that  care  would  be  necessary  in  alight-  to  which  the  intoxication  of  the  {Missenger 
ing.  The  plaintiff  opened  the  carriage-  has  contributed  will  not  render  the  carrier 
door,  and  stepping  out,  fell  into  the  space  liable.  Weeks  v.  New  Orleans  &  Carroll- 
between  the  carriage  and  the  platform,  and  ton  R.  R.  Co.,  32  La.  An.  615.  Where, 
sustained  injuries,  for  which  she  brought  after  coming  to  a  full  stop,  and  while  pas- 
an  action  against  the  company.  It  was  sengers  were  alighting,  the  train  was 
held  that  there  was  evidence  of  negligence  suddenly  moved  without  warning,  it  is 
on  the  part  of  the  defendant's  servants  to  immaterial  whether  the  motion  is  back- 
go  to  the  jury.  Bringing  a  railroad  car-  ward  or  forward.  That  a  passenger,  injured 
riage  to  a  standstill  at  a  place  at  which  it  under  such  circumstances,  was  intoxicated, 
is  unsafe  for  a  passenger  to  alight,  under  would  not  exonerate  the  company.  Such 
circumstances  which  warrant  the  passenger  intoxication  would  have  consideration  upon 
in  believing  that  it  is  intended  he  shall  the  question  of  contributory  negligence, 
get  out,  and  that  he  may  do  so  with  safety,  Milliman  v.  N.  Y.  Central  &  Hudson  River 
withontanywaming  of  his  danger,  amounts  R.  R.  Co.,  4  Han.  (N.  Y.),  409;  6d  N.  Y. 
to  n^ligence  on  the  part  of  the  company,  642. 
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circumstances  of  the  case,  the  deceased  was  not  justified  in  doing  so.^ 
The  result  of  these  cases,  as  Itearing  upon  the  question  of  the  liability 
of  railway  companies  for  accidents  occurring  at  stations  in  conse- 
quence of  the  drawing  up  of  a  train  in  such  a  way  a^  to  lead  passen- 
gers to  suppose  that  they  are  invited  by  the  railway  company's 
servants  to  alight,  seems  to  be  this,  that  there  miist  he  sufficient  evi- 
dence to  induce  a  reasonable  man  to  believe  that  the  train  is  adv/illy 
at  the  alighting  platform^  and  that  the  passengers  are  invited  to  alight ; 
and  at  the  same  time  there  mtist  be  the  exercise  of  such  care  up&n  tfupart 
of  the  passenger  as  will  free  him  from  the  imputation  of  having  con- 
tributed to  tJie  acddeni  of  which  he  complains^     In  one  case,  although 

^  See  also  Petty  v.  Great  Western  Ry.  diately  outside  the  door,  an  iron  step,  ten 

Co.,  5  L.  R.  C.  P.  461,  n.     Other  cases  inches  wide,  so  that  the  space  between  the 

have  come  before  the  court  since  this  one  platform    and   the    carriages   is    thereby 

in  the  Queen's  Bench.     See  also  Siner  v,  bridged  over   by  the  step,    and  rednce«l 

Great  VTestern  Ry.  Co.,  4  L.  R.  Exch.  117.  thereby  to  the    width  of   eight    inches;. 

'  St.  Ix)uis,  &c.  R.  R.  Co.  V.  Cantrell,  Upon  the  day  in  question  it  appeared  that 
87  Ark.  519 ;  40  Am.  Rep.  105  ;  Com.  v.  the  train  in  which  the  plaintiff  was  trav- 
Boston  &  Maine  R.  R.  Co.,  12i«  Mass.  500;  elling  drew  up  at  the  branch  platform,  ami 
37  Am.  Rep.  382;  Crafter  v.  Metropolitan  was  stopped  about  twenty  feet  short  of  the 
Ry.  Co.,  L.  R.  1  C.  P.  300;  35  L.  J.  C.  P.  extreme  end  of  it,  where  stationary  buffers, 
132.  See  also  Blackman  v.  London,  or  '*  dead  ends,"  arc  fixed  ;  and  the  corn- 
Brighton,  &c.  Ry.  Co.,  14  W.  R.  769.  See  partment  of  the  carriage  in  which  the 
also  Leishman  v,  London,  Brighton,  &c.  plaintiff  was  sitting  was,  when  the  train 
Ry.  Co.,  22  L.  T.  N.  s.  712.  In  Praeger  stopped,  immediately  opposite  the  curved 
V.  Bristol  and  Exeter  Ry.  Co.,  23  L.  T.  or  bevelled-off  part  of  the  platform  de- 
N.  8.  866,  it  appeared  that  the  plaintiff  had  scribed  above.  The  name  of  the  station 
been  travelling  as  a  second-class  passen-  was  called  out,  and  the  door  of  the  car* 
ger  from  Clevedon  to  Bristol  by  the  defen-  riage  was  opened,  and  several  of  the  plain - 
dants'  line  of  railway,  and  occupied  the  tiffs  fellow-passengers  got  out  and  alightt'd 
last  compartment  of  the  hindmost  carriage  in  safety  on  the  platform.  The  plaintiff 
of  the  train,  which  consisted  of  an  engine  then  proceeded  to  follow  them,  and  stepped 
and  tender  and  two  composite  carnages,  out  of  the  carriage,  as  he  had  always  W- 
The  jouniey  from  Clevedon  is  performed  fore  been  in  the  habit  of  doing,  without 
on  a  branch  line  as  far  as  Yatton,  at  using  the  iron  step,  expecting  to  step  as 
which  place  there  are  separate  platforms  usual  upon  the  platform,  instead  of  which 
for  the  branch  and  main  lines.  The  he  stepi^d  into  the  eighteen-inch  vacant 
branch  platform  at  Yatton  is  about  130  space  between  the  carriage  and  the  plat- 
feet  long,  and  for  about  100  feet  of  its  form,  and  falling  through  received  the 
length,  from  the  inner,  or  Yatton  end  of  injury  for  which  he  sought  compensation 
it,  runs  quite  straight  or  parallel  with  the  in  the  action  alluded  to.  It  was  admitted 
branch-line  rails,  and  for  that  distance  the  that  he  had  often  travelled  by  the  same  line 
space  between  it  and  the  carriages  is  about  before,  and  knew  the  nature  of  the  plat- 
ten  inches  wide.  The  further  or  outer  form,  but  he  had  never  before  travelled  in 
end  of  the  platform  is,  for  the  purposes  the  last  compartment  of  the  hindmost 
of  the  traffic,  curved  or  bevelled  off  from  caniage,  and  was  not  aware  that  he  had 
the  line  of  rails,  so  that  at  that  part  of  it  stopped  opposite  the  curved  part  of  the 
the  space  between  it  and  the  carnages  is  platform.  There  were  parafiine-oil  lamps 
aliout  eighteen  inches  wide.  There  is,  on  the  platform,  and  one  in  the  carriage 
however,  attached  to  each  carriage,  imme-  itself,    but  it  did  not   appear  that   the 
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tlie  train  had  drawn  up  at  the  platform,  the  name  of  the  station  had 
not  been  called  out,  and  some  of  the  judges  of  the  Court  of  Common 
Pleas  held  that  without  some  such  announcement  a  passenger  was 
not  justified  in  getting  out  of  the  carriage ;  and  that,  having  got  out 
at  a  place  where  the  platform  was  some  feet  from  the  carriage,  and 
having  fallen  and  been  injured,  she  had  been  guilty  of  contributory 
negligence,  which  relieved  the  railway  company  from  the  respon- 
sibility of  the  acts  of  its  servant  the  engine-driver.^    In  another  case, 

lights,  whatever  and  wherever  they  were,  could    have     been    reasonably    foreseen. 

were  such  as  to  enable  a  passenger  clearly  Nothing  is  so  easy  as  being  wise  after  the 

to  distinguish  the  vacant  space  from  the  event.     Here  the  evidence  was  that  the 

solid  platform.      Negligence  was  charged  corapan}'  might  reasonably  have    antici- 

by  the  plaintiff  and  denied  by  the  defend-  pated  that  no  mischief  could  occur,  since 

ants,  and  the  defendants  charged  the  plain-  no  mischief  had  resulted  from  keeping  the 

tiff  with   contributory    negligence.     The  machine  in  the  position  in  which  it  stood 

jury  found  for  the  plaintiff  for  £1»600  for  so  long  a  period."    See  also  per  Erle, 

damages.     Upon  a  rule  it  was  held  by  C.  J. ,  in  Marfell  v.  South  Wales  Ry.  Co., 

Kelly,  C.  B.,  and  Pigott,  B.  (Martin,  8  C.  B.  n.  8.  625,  634  ;  Rigg  v.  Manches- 

B.,  (2tM;n^ie7i/«)  that  there  was  no  evidence  ter  &c.    Ry.    Co.,   14   W.    R.    834.     See 

to  go  to  the  jury  of  negligence  upon  the  also  Martin  v.  Great  Northern  Ry.  Co., 

part  of  the  defendants.     This  decision  was  16  C.  B.  179  ;  and  Lei&hnian  v.  London, 

reversed  in  the  Court  of  Exchequer  Cham-  Biighton,  &  South  Coast  Ry.  Co.,  19  W. 

bers,  where  it  was  held  that  there  was  evi-  R.  100. 

dence  of  the  negligence  of  the  defendants  ^  Cockle  v.  London  &  South  Western 
to  go  to  the  jury,  inasmuch  as  there  was  Ry.  Co.,  6  L.  R.  C.  P.  457 ;  39  L.  J.  C.  P. 
a  clear  invitation  to  the  plaintiff  to  alight  226.  In  Forsyth  v.  Boston  &  Albany 
and  no  warning  given,  although  in  conse-  R.  R.  Co.,  103  Mass.  610,  a  passenger 
quence  of  the  insufficiency  of  light  the  alighted  from  the  train,  on  a  dark  night, 
danger  was  not  apparent.  In  Cornman  v.  at  a  station  of  the  defendant,  on  one  of  t\i'o 
Eastern  Counties  Ry.  Co.  4  H.  &  N.  781,  platforms  extending  along  each  side  of  the 
the  defendants  had  on  their  platform  track  to  a  highway  which,  as  the  plaintiff 
standing  against  a  pillar  which  passengers  knew,  crossed  the  railroad,  and  having  a  step 
passed  in  going  to  and  from  the  trains,  a  at  the  end  next  to  the  highway.  Instead 
portable  weighing-machine,  which  was  of  keeping  on  the  platform  he  voluntarily 
used  for  weighing  passengers'  luggage,  and  stepped  from  it  to  cross  the  track  to  the 
the  foot  of  which  projected  about  six  highway,  and  in  doing  so  stepped  into  a 
inches  above  the  level  of  the  platform.  It  cavity  dug  across  the  track  for  a  cattle- 
was  unfenced,  and  had  stood  in  the  same  guard,  and  was  injured.  The  court  held 
position  without  any  accident  having  oc-  that  the  company  was  not  liable,  as  he 
carred  to  persons  passing  it  for  about  five  was  not  at  the  time  in  the  exercise  of  due 
years.  The  plaintiff,  being  at  the  station  care.  A  passenger  has  no  business  to 
on  Christmas  Day  inquiring  for  a  parcel,  leave  the  platform  and  cross  a  railway 
was  driven  by  the  crowd  against  the  ma-  track  at  a  point  where  the  comjmny  has 
chine,  caught  his  foot  in  it,  and  fell  over  made  no  provision  for  such  a  crossing, 
it.  It  was  held  that  there  was  no  evidence  The  very  circumstance  that  the  platform 
of  negligence  to  go  to  the  jury,  the  ma-  leads  to  a  place  of  exit  from  the  station,  is 
chiiM  being  in  a  situation  in  which  it  notice  to  a  passenger  that  the  railway  corn- 
might  have  been  seen,  and  the  accident  pany  does  not  intend  that  he  shall  leave 
not  being  shown  to  be  one  which  could  its  premises  at  any  other  point ;  and  if 
have  been  reasonably  anticipated.  Bram-  he  fails  to  heed  this  warning,  and  is  in- 
IVKLL,  B.,  said  :  "  In  such  a  case  it  is  jured,  he  cannot  visit  the  penalty  upon  the 
always  a  question  whether  the  mischief  company. 
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however,  where  a  long  train  of  the  defendant  company  was  stopped 
at  a  platform,  so  that  part  of  it  was  along-side  the  parapet  of  a 
bridge;  and  in  the  dark,  the  plaintiff,  after  the  train  had  stopped 
and  the  defendants'  servants  had  called  out  tlie  name  of  the  station, 
stepped  upon  the  parapet,  believing  it  was  the  platform,  and  fell  over, 
—  it  was  held  by  the  same  court  that,  in  an  action  brought  to  recover 
damages  for  the  injuries  sustained  by  the  fall,  the  judge  was  right 
in  leaving  it  to  the  jury  to  determine  whether  the  circumstances 
amounted  to  an  invitation  to  the  plaintiff  to  alight ;  and  further, 
that  there  was  evidence  of  negligence  on  the  defendants'  part  to 
justify  the  verdict  which  the  jury  found  for  the  plaintiff.^ 

The  mere  calling  out  of  the  name  of  the  station  would  not  of  itself 
entitle  a  passenger  to  alight,  if  there  were  other  circumstances  which 
led  him  to  believe  that  the  carriage  was  not  at  the  platform.  Nor 
would  the  absence  of  all  proof  that  the  name  of  the  station  had  been 
publicly  announced  free  a  railway  company  from  liability  for  the 
consequences  of  an  accident  occurring  through  some  defect  in  their 
platform  arrangements,  if  there  had  been  other  indications  of  an 
invitation,  upon  the  part  of  the  defendants'  servants,  to  the  passen- 
gers to  leave  the  train. 

§  315.  Liability  for  Acts  of  Servants.  —  A  person  who  employs 
servants,  is  bound  by  the  acts  of  those  servants  in  the  line  of  their 
employment,  whether  they  are  tortious  or  otherwise,  under  the 
maxim  qui  facit  per  alium  facit  per  se ;  and  this  rule  of  liability 
applies  with  increased  force  where,  as  in  the  case  of  railway  com- 
panies, the  operation  of  their  road,  and  the  discharge  of  all  its  sub- 
sidiary functions  must  be  performed  by  employes.  It  is  among  the 
implied  provisions  of  the  contract  between  a  passenger  and  a  rail- 
way company  that  the  latter  has  employed  suitable  servants  to  run 
its  trains,  and  that  passengers  shall  receive  proper  treatment  from 
them  ;  and  a  violation  of  this  implied  duty  or  contract,  is  actionable 
in  favor  of  the  passenger  injured  by  its  breach,  although  the  act  of 
the  servant  was  wilful  and  malicious, — as,  for  a  malicious  assault  upon 
a  passenger,^  committed  by  any  of  the  train-hands,  whether  within 

1  Whittaker  v.  Manchester,  Sheffield,  Rep.  89  ;  Bryant  v.  Rich,  106  Mass.  108  ; 

&  Lincolnshire  Ry.  Co.,  22  L.  T.  y.  s.  545.  8  Am.  Rep.  311  ;  Shirley  v.    Billinga,  8 

^  Stewart  r.  Brooklyn,  &c.  R.R.  Co.,  90  Bush  (Ky.),  147  ;  Croaker  v.  Chicago,  fcc 

N.  Y.  388  ;  43  Am.  Rep.   185  ;  Wabash,  R.  R.  Co.,  36  Wis.  657  ;  17  Am.  Rep.  504  ; 

&c.    R.  R.  Co.  V.   Rector,   104  111.  296  ;  New  Orleans,  &c.  R.  R.  Co.  r.  Burke,  58 

Chicago,  &c.  R.  R.  Co.  v.  Flexman,  103  Miss.   200  ;  Arasmith  «.  Temple,  11  IlL 

111.  546  ;  42  Am.  Rep.  33  ;  Goddard  v,  App.  89  ;  Rounds  v.  Delaware,  &c.  R.  R. 

Grand  Trunk  R.  R.  Co.,  57  Me.  202  ;  3  Am.  Co.,  64  N.  Y.  121.     In  Raiasden  v.  Bos- 
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the  line  of  his  employment  or  not.  The  duty  of  the  carrier  towards 
a  passenger  is  contractual,  and  among  other  implied  obligations  is  that 
of  protecting  a  passenger  from  insults  or  assaults  hy  other  passengers, 
i/r  hy  their  own  servants.  In  an  Illinois  case,^  Craig,  C.  J.,  quite 
clearly  and  accurately  states  the  obligation,  and  the  rule  of  liability 
in  such  cases,  thus :  "  The  law  required  the  appellant,  as  a  common 
carrier,  to  use  all  reasonable  exertion  to  protect  its  passengers  from 
insult  or  injury  from  fellow-passengers  who  might  be  on  the  train ; 
and  if  the  agents  of  the  appellant  in  charge  of  the  train  should  fail 
to  use  reasonable  diligence  to  protect  its  passengers  from  injuries 
from  strangers  while  on  board  the  train,  the  company  would  be 
liable.  So,  too,  the  contract  which  existed  between  the  appellant  as 
a  common  carrier  and  the  appellee  as  a  passenger  Was  a  guaranty  on 
behalf  of  the  carrier  that  the  appellee  should  be  protected  against 
personal  injury  from  the  agents  or  servants  of  the  appellant  in 
charge  of  the  train.  The  company  placed  these  men  in  charge  of 
the  train.  It  alone  had  the  power  of  removal,  and  justice  demands 
that  it  should  be  held  responsible  for  their  wrongful  acts  towards 
passengers  while  in  charge  of  the  train.  Any  other  rule  might 
place  the  travelling  public  at  the  mercy  of  any  reckless  employ^  a 
railroad  company  might  see  fit  to  employ,  and  we  are  not  inclined 
to  establish  a  precedent  which  will  impair  the  personal  security  of 
a  passenger." 

In  an  Indiana  case,^  the  brakeman  wilfully  turned  a  jet  of  water 
upon  the  plaintiff,  a  passenger,  for  refusing  to  pay  him  for  watering 
his  hogs,  and  the  court  held  that  the  company  was  liable.  In  a 
recent  case  in  New  York,'  the  driver  of  a  horse-car  attacked  and 
assaulted  the  plaintiff,  who  was  a  passenger  upon  the  car,  and 
cruelly  beat  him,  because  the  passenger  expostulated  with  the  driver 

ton  k  Albany  R.  R.  Co.,  104  Mass.  117,  sion.  The  court  held  that  the  company 
6  Am.  Rep.  117,  the  plaintiff  (a  female)  was  liable  for  the  assault. 
was  a  passenger  upon  the  defendant's  rail-  ^  Chicago,  &c.  R.  R.  Co.  v.  Flexman, 
road,  and  upon  being  called  upon  for  her  103  111.  546;  42  Am.  Rep.  33.  In  this 
fare  by  the  conductor,  paid  it  to  him.  case  a  brakeman  upon  a  freight  train  as- 
Soon  after,  the  conductor  called  u]x>n  her  saulted  the  plaintiff,  who  was  a  passenger, 
again  for  her  fare,  and  she  declined  to  pay  because  he  accused  him  of  stealing  his 
him.  Thereupon  the  conductor  used  very  watch  ;  and  the  company  was  held  liable 
abusive  and  insulting  language  to  her,  and  for  the  assault. 

demanded  that  she  should  give  him  her         ^  Terre  Haut«,  &c.  R.  R.  Co.  v,  Jack- 
parasol  to  keep  as  security  for  her  fare,  son,  81  Ind.  19. 

which  she  refused  to  do  ;  and  the  conduc-         *  Stewart  v,  Brooklyn,  &c.  K  R.  Co., 

tor  thereupon  took  hold  of    her  parasol  90  N.  Y.  688. 
aiid  forcibly  wrenched  it  from  her  posses- 
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for  an  assault  made  by  him  upon  a  third  person  outside  the  vehicle. 
The  trial  court  dismissed  the  complaint,  upon  the  ground  that  in 
making  the  assault,  the  servant  was  not  acting  within  the  scope  of 
his  employment;  but  the  Court  of  Appeals  reversed  this  ruling, — 
Tracy,  J.,  saying :  "  Had  the  person  assaulted  been  one  to  whom  the 
defendant  owed  no  duty,  the  dismissal  of  the  complaint  would  prob- 
ably have  been  correct ;  but  the  rule  which  applies  in  such  a  case  has 
no  application  as  between  a  common  cannier  and  his  passenger.  In 
such  a  case  a  different  rule  prevails.  By  the  defendant's  contract 
with  the  plaintiff,  it  had  undertaken  to  carry  him  safely,  and  to 
treat  him  respectfully ;  and  while  a  common  carrier  does  not  under- 
take to  insure  against  injury  from  every  possible  danger,  it  dves 
undertake  to  protect  the  passenger  against  any  injury  arising  from 
the  negligence  or  wilful  misconduct  of  its  servants  while  engaged  in 
performing  a  duty  which  a  carrier  owes  to  the  passenger^  In  a  for- 
mer work  written  by  us,^  we  laid  down  the  rule  applicable  in  such 
cases  as  follows  :  "  If  a  carrier  of  goods  for  hire  should  commit  the 
carriage  of  them  to  a  servant,  and  the  servant  should  steal  them,  or 
wantonly  destroy  them,  or  through  his  negligence,  injure,  or  suffer 
them  to  be  injured,  there  is  no  question  but  that  the  master  would 
be  liable  therefor  ;2  and  it  would  be  a  singular  rule,  and  an  absuixi  one 
that  did  not  hold  the  carriers  of  passengers,  intrusted  not  only  with 
their  comfort,  but  the  safety  of  their  persons,  and  their  lives,  during 
the  journey,  to  as  strict  performance  of  this  duty  as  of  tlie  other,  and 
it  will  be  seen  by  an  examination  of  the  better  class  of  cases  that 
they  are  so  held.  They  are  bound  to  look  out  for  the  comfort  of 
their  passengers,  and,  as  far  as  possible,  save  them  from  annoyance."^ 
This  rule  has  been  held  to  extend  to  cover  an  implied  stipulation 
that  such  carriers  are  bound  to  protect  passengers  against  "  obscene 
conduct,  lascivious  behavior,  and  every  immodest  and  libidinous  ap- 
proach ;"  *  and  this  has  been  held  to  amount  to  a  contract  duty.  In 
the  language  of  Story,  J.,^  "  It  is  a  stipulation,  not  for  toleration,  but 
for  respectful  treatment,  for  that  decency  of  demeanor  which  consti- 
tutes the  charm  of  social  life,  for  that  attention  which  mitigates  evil 
without  reluctance,  aud  that  promptitude  which  administers  aid  to 

*  Wood's  Law  of  Master  and  Servant,         •  Day  v,  Owen,  5  Mich.  520. 
648  etseq,  *  Nieto  v,  Clark,  1  Cliff.  (U.  S.  C.  C.) 

2  Alden  v.    Pearson,  8  Gray   (Mass.),  145. 
342  ;   Elauber  v.   Am.  Express  Co.,   21         *  Chamberlain    v.   Chandler,    S  Maa. 

Wis.  21  ;   Am.  Express  Co.  v.  Sands,  55  (U.  S.  C.  C.)  242. 
Penn.  St.  140. 
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distress."  In  respect  to  females,  it  proceeds  yet  further ;  it  includes 
an  implied  stipulation  against  general  obscenity,  that  immodesty  of 
approach  that  borders  on  lasciviousness,  and  that  wanton  disregard  of 
the  feelings  which  aggravates  every  evil.*     In  commenting  upon  the 

^  The  liability  of  a  carrier  of  passen-  some  of  whom  were  ladies,  and  that  they 
gers  for  insults  iniiicted  upon  its  passen-  were  all  strangers  to  the  plaintiff ;  that 
gers  was  considered  in  a  Wisconsin  case,  the  plaintiff  was  at  the  time  in  feeble 
Croaker  v.  The  Chicago  &  N.  W.  R.  R.  health,  and  had  been  for  some  time  under 
Co.,  36  Wis.  657  ;  17  Am.  Rep.  504.  In  the  care  of  a  physician,  and  at  the  time 
that  case  the  plaintiff,  a  young  lady,  was  of  the  assault  was  reclining  languidly  in 
a  passenger  upon  the  defendant's  road,  his  seat ;  that  he  had  neither  said  nor  done 
and  for  a  portion  of  the  way,  was  the  only  anything  to  provoke  the  assault ;  that,  in 
jiassenger  in  the  car,  and  while  so  pursu-  fact,  he  had  paid  his  fare,  had  received  a 
ing  her  journey  the  conductor  of  the  ticket,  and  had  surrendered  it  to  this  very 
train,  without  her  consent,  forcibly  kissed  brakeman  who  delivered  it  to  the  conduc- 
her.  In  an  action  against  the  railroad  tor  only  a  few  minutes  before,  by  whom  it 
company,  to  recover  for  the  injury,  a  ver-  w^^  afterward  produced  and  identified  ; 
diet  for  $1,000  was  rendered  in  her  favor,  that  the  defendants  were  immediately  no> 
which  was  sustained  upon  appeal.  In  a  tified  of  the  misconduct  of  the  brakeman, 
Maine  case,  Goddard  v.  Grand  Trunk  but,  instead  of  discharging  him,  retained 
R.  R.  Co.,  67  Me.  202,  2  Am.  Rep.  89,  him  in  his  place  ;  that  the  brakeman  was 
the  liability  of  a  railway  company  for  an  stiU  in  the  defendants'  employ  when  the 
assault  committed  by  its  servants  upon  case  was  tried  and  was  present  in  court 
a  passenger  was  ably  discussed.  In  that  during  the  trial,  but  was  not  caUed  as  a 
case  it  appeared  that  the  plaintiff  was  a  witness,  and  no  attempt  was  made  to  jus- 
passenger  in  the  defendant's  train,  and  tify  or  excuse  his  conduct.  Upon  this 
that,  on  request,  he  surrendered  his  ticket  evidence  the  defendants  contended  that 
to  a  brakeman  employed  on  the  train,  who,  they  were  not  liable,  because  the  brake- 
in  the  absence  of  the  conductor,  was  au-  man's  assault  upon  the  plaintiff  was  wilful 
thorized  to  demand  and  receive  it ;  that  and  malicious,  and  was  not  directly  nor 
the  brakeman  afterward  approached  the  Impliedly  authorized  by  them  ;  that  the 
plaintiff,  and,  in  language  coarse,  profane  master  is  not  responsible  as  a  trespasser, 
and  grossly  insulting,  denied  that  he  had  unless,  by  direct  or  implied  authority  to 
either  surrendered  or  shown  him  his  ticket ;  the  servant,  he  consents  to  the  unlawful  act. 
that  the  brakeman  called  the  plaintiff  a  ''The  fallacy  of  this  ailment,  when  ap- 
liar,  charged  him  with  attempting  to  avoid  plied  to  the  common  carrier  of  passengers," 
the  payment  of  his  fare,  and  with  having  said  Walton,  J.,  *' consists  in  not  dis- 
done  the  same  thing  before,  and  threat-  criminating  between  the  obligation  which 
ened  to  split  his  htsad  open  and  spill  his  he  is  under  to  his  passenger,  and  the  duty 
brains  right  there  on  the  spot ;  that  the  which  he  owes  a  stranger.  It  may  be  true 
brakeman  stepped  forward  and  placed  his  that  if  the  carrier's  servant  wilfully  and 
foot  upon  the  seat  on  which  the  plaintiff  maliciously  assaults  a  stranger,  the  master 
was  sitting,  and  leaning  over  the  plain-  will  not  be  liable ;  but  the  law  is  other- 
tiff,  brought  his  fist  close  down  to  his  face,  wise  when  he  assaults  one  of  his  master's 
and,  shaking  it  violently,  told  him  not  to  passengera.  The  carrier's  obligation  is  to 
yip,  if  he  did,  he  would  spot  him  ;  that  carry  his  passenger  safely  and  properly, 
he  was  a  damned  liar ;  that  he  never  and  to  treat  him  respectfully,  and  if  he 
handed  him  his  ticket ;  that  he  did  not  intrusts  the  performance  of  this  duty  to 
believe  he  paid  his  fare  either  way  ;  that  his  servants,  the  law  holds  him  responsi- 
this  assault  was  continued  some  fifteen  or  ble  for  the  manner  in  which  they  execute 
twenty  minutes,  and  until  the  whistle  the  trust.  The  law  seems  to  be  now  well 
sounded  for  the  next  station  ;  that  there  settled  that  the  carrier  is  obliged  to  pro- 
were  severa]  paasengen  present  in  the  car,  tect  his  passenger  ftom  violence  and  insult. 
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rights  and  duties  of  carriers  of  passengers,  Shaw,  C.  J.,^  said:  ''An 
owner  of  a  steamboat  or  railroad  is  in  a  condition  somewhat  similar 
to  that  of  an  inn-keeper,  whose  premises  ai'e  open  to  all  guests,  yet  he 
is  not  only  empowered,  but  lie  is  hound  so  to  regulate  his  house, — as 
well  with  regard  to  the  peace  and  comfort  of  his  guests,  who  there 
seek  repose,  as  to  the  peace  and  quiet  of  the  vicinity,  —  as  to  repress 
and  prohibit  all  disorderly  conduct  therein ;  and,  of  course,  he  has 
a  right,  and  is  bound,  to  exclude  from  his  premises  all  disorderly 
persons  not  conforming  to  the  regulations  necessary  and  proper  to 
secure  such  quiet  and  good  order."  ^ 

From  these  brief  extracts  from  the  opinions  of  eminent  jurists,  as 

from  whatever  source  arising.     He  is  not  further  on  in  the  coarse  of  his  opinion,  he 
regarded  as  an  insurer  of  hid  passenger's  summarizes    the    rule  of   liability   thus  : 
safuty  against    every   possible  source  of  **  The  law  requires  the  common  carrier  of 
danger  ;  but  he  U  bound  to  use  all  such  passengers  to  exercise  the  highest  degree 
reasonable  precautions  as  human  judgment  of  care  that  human  judgment  and  foresight 
and  foresight  are  capable  of  to  make  his  are  capable  of,  to   make  his  passenger's 
passenger's  journey  safe  and  comfortable,  jouniey  safe.     Whoever  engages  in  the 
He  must  not  only  protect  his  passenger  business  impliedly  promises  that  his  pas- 
against  the  violence  and  insults  of  stran-  sengers  shall  have  this  degree  of  care.     In 
gers   and  co-passengers,   but,    a  fortwriy  other  words,  the  carrier  is  conclusively 
against  the  violence  and  insult  of  his  own  presumed  to  contract  to  give  the  {Mssenger 
servants.     If  this  duty  to  the  passenger  is  this  degree  of  care  ;  we  say  eonelvsivcly 
not  performed,  if  this  protection  is  not  presumed,  for  the  law  wiU  not  aUow  the 
furnished,  but,  on  the  contrary,  the  passen-  carrier,  by  notice  or  special  contract  even, 
ger  is  assaulted  and  insulted,  through  the  to  deprive  his  passenger  of  this  degree  of 
negligence  or  the  wilful  misconduct  of  the  care.     If  the  passenger  does  not  have  such 
carrier's  servant,  the  carrier  is  necessarily  care,  but  on  the  contraiy  is  unlawfully 
responsible.     And  it  seems  to  us  it  would  assaulted  and  insulted  by  one  of  the  very 
be  cause  of  profound  regret  if  the  law  were  persons  to  whom  his  conveyance  is  in- 
otherwise.     The  carrier  selects   his  own  trusted,  the  carrier's  implied  prt>mise  is 
servants  and  can  discharge  them  when  he  broken,  and  his  legal  duty  is  left  unper- 
pleases,  and  it  is  but  reasonable  that  he  formed,  and  he  is  necessarily  responsible  to 
should  be  responsible  for  the  manner  in  the  )>assenger  for  the  damages  he  thereby 
which  they  execute  their  tnist.     To  their  sustains.     The  passenger's  remedy  may  be 
care  and  fidelity  are  intrusted  the  lives  either  in  assumpsit  or  tort,  at  his  election. 
and  limbs  and  comfort  and  convenience  of  In  the  one  case  he  relies  upon  a  breach  of 
the  whole  travelling  public,  and  it  is  cer-  the  carriei-^a  common-law  duty  in  support 
tainly  as  important  that  these  servants  of  his  action  ;  in  the  other  upon  a  breach 
should  be  trustworthy  as  it  is  that  they  of  his  implied  promise.    The  form  of  the 
should  be  competent.     It  is  not  sufficient  action  is  important  only  upon  the  question 
that  they  are  capable  of  doing  well,  if  in  of  damages.     In  actions  of  assumpsit,  the 
fact  they  choose  to  do  ill ;  that  they  can  damages  are  generally  limited  to  coropen- 
be  as  polite  as  a  Chesterfield,  if,  in  their  in-  sation.     In  actions  of  tort,  the  jury  are 
tercourse  with  the  passengers,  they  choose  allowed  greater  latitude,  and,  in  proper 
to  be  coarse,  brutal,  and  profane.    The  cases,  may  give  exemplary  damages." 
best  security  the  traveller  can  have  that         ^  Com.  v.  Power,  7  Met.  (Mass.)  601. 
these  servants  will  be  selected  with  care  is         >  See  also  Markham  v.  Brown,  8  N.  H. 
to  hold  those  by  whom  the  selection  is  528. 
made,  responsible  for  their  conduct. "  Still 
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well  as  from  an  examination  of  the  cases  referred  to  in  the  notes  to 
this  section,  it  will  be  seen  that  in  all  cases  where  the  mobster  owes 
a  duty  to  third  persons  or  the  public,  he  cannot  shirk  or  evade  it  br/ 
committing  its  performanjct  to  another,  but  is  bound  absolutely  to  per- 
form the  datyy  and  is  liable  for  a  failure  so  to  do,  in  any  reject 
whereby  injury  results  to  others,  whether  such  failure  results  from  the 
negligence  or  from  the  wilful,  wanton,  or  criminal  conduct  of  the  agent 
to  tcJiom  the  duty  is  committed}  This  rule  was  well  illustrated  in 
tlie  case  refeiTed  to  in  the  last  note.  In  that  case  the  plaintiff,  with 
his  wife,  took  passage  on  the  defendants'  train,  and,  through  the 
wilful  conduct  of  their  conductor  and  servant,  the  train  was  de- 
tained over  night  in  an  unhealthy  locality,  and  the  passengers  were 
thereby  exposed  to  great  dangers  and  hardships.  The  plaintiff's 
wife,  in  consequence  of  such  exposure  and  hardships,  was  taken  ill 
during  the  night  and  sufiTered  greatly.  In  an  action  to  recover  for 
the  injury,  the  defendants  were  held  liable,  notwithstanding  the 
injury  arose  from  the  wilful  act  of  the  conductor,  the  court  very 
properly  holding  that  the  defendants  were  bound  to  discharge  their 
contract  with  the  plaintiff  absolutely,  and  could  not  defend  upon  the 
ground  that  they  had  committed  its  performance  to  an  agent,  who 
had  wantonly  disregarded  the  duty.  In  reference  to  the  application 
of  this  nile,  so  far  as  railroad  companies  and  carriers  of  passengers 
are  concerned,  it  may  be  said  that  they  are  not  only  bound  to  protect 
their  passengers  against  injury  and  unlawful  assault  by  third  per- 
sons riding  upon  the  same  conveyance,  so  far  as  due  care  can  secure 
that  result,  but  they  are  bound  absolutely  to  see  to  it  that  no  unlaw- 
ful assault  or  injury  is  inflicted  upon  them  by  their  own  servants. 
In  the  one  case  their  liability  depends  upon  the  question  of  negli- 
gence, —  whether  they  improperly  admitted  the  passenger  inflicting 
the  injury  upon  the  train,* — while  in  the  other,  the  simple  question  is, 
whether  the  act  was  unlawful ;  and  the  question  of  negligence  is  not  an 
element  of  liability,^  In  a  Massachusetts  case,*  the  plaintiff  was  a 
passenger  upon  the  defendants'  steamboat  from  Boston  to  Gardiner, 
Maine,  and  while  upon  the  trip  he  was  unlawfully  assaulted  by  the 
steward  of  the  boat  and  some  of  the  table  waiters.  In  an  action  to 
recover  for  the  injuries,  the  plaintiff  had  a  verdict  for  S8,000,  which 

»  Weed  V.  Panama  R.  R  Co.,  17  N.  Y.         »  Goddard  ».  Grand  Trunk  R.  R.  Co., 

362.  ante  ;  Sherley  v.  Billings,  ante  ;  Bryant  v. 

>  Pittsburgh,  &c.  R.  R.  Co.  v.  Hinds,  58  Rich,  ante, 
Penn.  St  512  ;  Stephen  v.  Smith,  29  Yt.         «  Bryant  v.  Rich,  106  Mass.  180  ;  S 

160.  Am.  Rep.  SU. 
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was  upheld  on  appeal,  —  Chapman,  J.,  remarking:  ''As  a  general 
rule,  the  master  is  liable  for  what  his  servant  does  in  the  course  of 
his  employment ;  but,  in  regard  to  matters  wholly  disconnected  from 
the  service  to  be  rendered,  the  master  is  under  no  responsibility  for 
what  the  servant  does  or  neglects  to  do.  The  reason  is  that,  in 
respect  to  such  matters,  he  is  not  a  servant.^  If,  therefore,  any  of 
the  oflBcers  or  men,  connected  with  the  running  of  the  defendants' 
boat,  had  met  the  plaintiff  in  the  street  or  elsewhere,  in  a  position 
wholly  disconnected  with  their  duties  to  the  defendants,  and  com- 
mitted an  assault  and  battery  upon  him,  it  is  clear  that  the  defend- 
ants would  not  have  been  liable. 

"  There  are  two  views  which  may  be  taken  in  the  present  case. 
One  is  the  view  which  was  taken  by  the  court  in  a  leading  case  de- 
cided in  the  Supreme  Court  of  the  United  States.*  The  plaintiff  in 
that  action  was  riding  gratuitously,  and  the  court  held  that  the  com- 
pany were  liable  to  him,  not  on  the  ground  of  a  contract  between 
the  parties,  but  because  he  was  injured  by  their  carelessness  when 
he  was  where  he  had  a  lawful  right  to  be.  But  as  the  plaintiff  in 
this  case  was  a  passenger  for  hire,  we  think  it  better  to  consider 
what  the  contract  was  between  them.  This  has  been  discussed  in 
the  following  cases.*  .  .  .  These  cases  were  cited  by  Clifford,  J.,* 
and  the  terms  of  the  contract  for  carriage  by  water  are  well  stated  by 
him  in  conformity  with  the  authorities  as  follows :  '  Passengers  do 
not  contract  merely  for  ship-room  and  transportation  from  one  place 
to  another,  but  they  also  contract  for  good  treatment,  and  against 
personal  rudeness  and  every  wanton  interference  with  their  persons, 
either  by  the  carrier  or  his  agents  employed  in  the  management  of 
the  ship  or  other  conveyance.  In  respect  to  such  treatment  of  pas- 
sengers, not  merely  the  officers  but  the  crew  are  the  agents  of  the 
carriers.'  In  a  case  in  the  United  States  Circuit  Court,*  Story,  J., 
says :  '  Kindness  and  decency  of  demeanor  is  a  duty  not  limited  to 
the  officers,  but  extends  to  the  crew.'  This  interpretation  of  the 
contract  of  the  carrier  is  not  unreasonable.     It  is  not  more  exten- 


1  Aldrich  V,  Boston  &  Worcester  R.  R. 
Co.,  100  Mass.  31. 

s  Philadelphia  &  Reading  R.  R.  Co.  v. 
Derbv,  14  How.  468. 

•  Chamberlain  «.  Chandler,  8  Mna.  (XT. 
S.  C.  C.)  242  ;  Nieto  v.  Clark,  1  Cliff.  ((I. 
S.  C.  C.)  145  ;  Baltimore  &  Ohio  R.  R.  Co. 
V.  Blocher,  27  Md.  277  ;  Pittsbnrjfh,  Fort 
Wayne,  &  Chicago  R.  R.  Co.  v.  Hinds,  53 


Penn.  St.  512  ;  Simmons  v.  New  Bedford, 
Vineyard,  k  Nantucket  Steamboat  Co., 
97  Mass.  361,  and  100  id.  34  ;  Milwaukee 
&  Mississippi  R  R  Co.  v.  Finney,  10 
Wis.  888. 

«  Pendleton  v.  Kinsley,  8  Cliff.  (U,  8. 
C.  C.)  124. 

*  Chamberlain  v.  Chandler,  8  Has. 
(U.S.  C.  C.)242. 
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sive  than  the  necessities  of  passengers  require ;  nor  is  it  difficult  to 
perform.  The  instances  in  which  it  is  violated  by  servants,  even 
of  the  lowest  grade,  on  board  a  ship  or  engaged  in  the  management 
of  a  railroad  train  are  rare,  and  the  carrier  rather  than  the  passen- 
ger ought  to  take  the  risk  of  such  exceptional  cases,  the  passenger 
being  necessarily  placed  so  much  within  the  power  of  the  servants. 
In  this  case,^  the  servants  who  committed  the  wrong,  being  the 
steward  and  table  waiters,  were  those  who  were  engaged  in  pro- 
viding meals,  waiting  on  the  tables,  and  collecting  the  pay  for 
meals.  They  were  treating  the  plaintiflf's  relative  with  gross  rude- 
ness in  connection  with  this  business,  and  the  plaintiff  interfered 
only  by  a  remark  that  was  proper,  whereupon  the  assault  was 
committed.  It  was  not  as  if  a  quarrel  had  occurred  on  shore  and 
disconnected  with  che  duties  of  persons  on  shipboard.  It  violated 
the  contract  of  the  defendants  a^  to  how  the  plaintiff  shovld  he  treated 
hy  their  servants  who  were  employed  on  hoard  the  ship,  and  diuring  the 
passage.  For  a  violation  of  such  a  contract,  either  by  force  or  negli- 
gence, the  plaintiff  may  bring  an  action  of  tort  or  an  action  of  con- 
tract." In  this  class  of  cases  the  question  of  the  servant*s  authority 
is  not  involved.  Indeed,  it  is  presumed  that  the  acts  were  not 
authorized,  unless  the  company,  by  retaining  the  servant  in  its 
employment  after  it  has  knowledge  of  his  act,  can  impliedly  be 
regarded  as  ratifying  his  act.^  The  action  is  predicated  upon  the 
breach  of  an  absolute  duty  to  protect  the  passenger  from  insult  or 
danger  so  far  as  possible,  and  the  breach  consists  in  its  not  having 
done  so.  The  fact  that  it  employs  agents  to  discharge  this  duty,  and 
has  selected  with  due  care,  and  instructed  them  properly,  does  not 
relieve  it  in  any  measure  from  liability.  Its  contract^  so  far  as  its 
agents  have  the  power  to  do  so,  must  he  performed  at  all  hazards,^ 

1  Brynnt  «.  Rich,  106  Mass.  180.  the  case  cited,  Lord  Kenton  said  :    'It 

^  Qoddard  v,  Qrand  Trunk  R.  R.  Co.,  is  laid  down  by  Holt,  C.  J.,  as  a  general 

aiUe,  proposition,  "  that  no  master  is  chaiy^ble 

*  In  Chicago,  &c.  R.  R.  Co.  v.  Flex-  with  the  acts  of  his  servant  but  when  he 

man,   103    111.   546,    42  Am.    Rep.  38,  acts  in  the  execution  of  the  authority  given 

Craio,  C.  J.,   upon  this  question  said:  him."     Now  when  a  servant  quits  sight  of 

"  But  it  is  said  that  if  the  plaintiff  was  in-  the  object  for  which  he  is  employed,  and 

jnred  by  a  servant  of  the  appellant,  it  was  without  having  in  view  his  master's  or- 

an  act  outside  of  the  employment  of  the  ders»  pursues  that  which  his  own  malice 

servant  who  committed  the  act,  and  not  suggests,  he  no  longer  acts  in  pursuance  of 

in  furtherance  of  his  employment  by  the  the  authority  given  him  ;  and  according  to 

master.     This  position  is  predicated  upon  the  doctrine  of  Lord  Holt,  his  master  will 

McManus    v.  Crickett,  1  East,   106,  and  not    be  answerable  for  such  act.'    The 

other  cases  which  have  followed  it.     In  doctrine  announced  is  no  doubt  correct 

VOL.  IT.  —  81 


1202      RAILWAYS  AS  CABBIEBS  OF  PASSENGERS.     [CHAP.  XVU. 

Sec.  316.  Rule  as  to  AssaultB,  etc^  upon  TrespassezB,  eta — While, 
in  the  case  of  passengers,  because  of  the  contractual  duty  existing 
upon  the  part  of  the  company,  the  question  as  to  whether  the  ser- 
vant committing  the  injury  had  authority,  express  or  implied,  to  do 
so,  or,  in  other  words,  whether  it  wsis  an  act  done  within  the  line  of 
his  duty,  is  not  material,  yet,  when  the  question  arises  between  a 
trespasser,  or  one  to  whom  this  duty  is  not  owed,  and  the  company, 
a  different  question  is  presented,  and  the  company  can  only  be  made 
liable  when  authority,  express  or  implied,  to  do  the  act  is  shown. 
Thus,  the  conductor  of  a  train,  being  in  charge  of,  and  having  full 

when  applied  to  a  proper  case.  If,  for  ex-  sible  for  the  manner  in  which  they  exe- 
ample,  a  conductor  or  brakeman  in  the  cute  the  trust.  ...  He  must  not  only 
employ  of  a  railroad  company  should  wil-  protect  his  passengers  against  the  violence 
fully  or  maliciously  assault  a  stranger,  —  a  and  insults  of  strangers  and  co-passengvrs, 
peraon  to  whom  the  railroad  company  but  a  fortiori  against  the  violence  and  in- 
owed  no  obligation  whatever,  —  the  master  suits  of  his  own  servants.  If  this  duty  to 
in  such  a  case  would  not  be  liable  for  the  the  passenger  is  not  performed,  if  this 
act  of  the  servant ;  but  when  the  same  protection  is  not  furnished,  but  on  the 
doctrine  is  invoked  to  control  a  case  where  contrary  the  passenger  is  assaulted  and  in- 
an  assault  has  been  made  by  the  ser-  suited  through  the  negligence  of  the  car- 
vant  of  the  company  upon  a  passenger  on  rier's  servant,  the  carrier  is  necessarily 
one  of  its  trains,  a  different  question  is  responsible.'  In  Bryant  v.  Rich,  106 
presented,  —  one  which  rests  entirely  upon  Mass.  180,  where  the  plaintiff,  a  passenger 
a  different  principle.  What  are  the  obli-  on  a  steamboat,  was  assaulted  and  injured 
gations  and  duties  of  a  common  carrier  by  the  steward  and  some  of  the  table 
towards  its  passengers  ?  In  Keokuk  Nor-  waiters,  the  defendant,  as  a  common  car- 
thern  Line  Packet  Co.  v.  True,  88  111.  rier,  was  held  liable  for  the  injury.  In 
608,  it  was  held  that  a  steamboat  company,  Croaker  v,  Chicago,  &c.  R.  R.  Co.,  86 
as  a  carrier  of  passengers  for  hire,  is,  Wis.  657,  where  the  conductor  of  a  rail- 
through  its  officers  and  servants,  bound  to  road  train  kissed  a  female  passenger 
the  utmost  practicable  care  and  diligence  against  her  will,  the  court,  in  an  elaborate 
to  carry  its  passengers  safely  to  their  place  opinion,  held  the  railroad  company  liable 
of  destination,  and  to  use  all  reasonably  for  compensatory  damages.  It  is  there 
practicable  care  and  diligence  to  maintain  said  :  *  We  cannot  think  there  is  a  qnes- 
among  the  crew  of  the  boat,  including  tion  of  the  respondent's  right  to  recover 
deck-hands  and  roustabouts,  such  a  degree  against  the  appellant  for  a  tort  which  was 
of  order  and  discipline  as  may  be  requisite  a  breach  of  tiie  contract  of  carriage.'  In 
for  the  safety  of  its  passengei-s.  The  same  Shirley  «.  Billings,  8  Bush  (Ky.),  147, 
rule  that  governs  a  steamboat  company  where  a  passenger  on  defendant's  boat  was 
must  also  be  applied  to  a  railroad  com-  assaulted  and  injured  by  an  officer  of  the 
pany,  as  the  duties  and  obliirations  resting  boat,  the  defendant  was  held  liable.  See 
upon  the  two  are  the  sara?,  or  any  other  also  McKinley  v.  Chicago,  &c.  R.  R.  Ca, 
company  which  carries  passengers  for  hii'e.  44  Iowa,  314  ;  New  Orleans,  &c.  R  R  Co. 
In  Goddard  v.  Grand  Trank  R.  R.  Co.,  v.  Burke,  52  Miss.  200.  Many  other  an- 
57  Me.  202,  in  discussing  this  question,  thorities  holding  the  same  doctrine  might 
the  court  say  :  *  The  canier's  obligation  be  cited,  but  we  do  not  regard  it  necessary, 
is  to  carry  his  passenger  safely  and  prop-  It  is  true  there  are  authorities  holding  the 
erly,  and  to  treat  him  respectfully  ;  and  opposite  view,  but  we  do  not  think  they 
if  he  intrusts  the  performance  of  this  duty  declare  the  reason  or  logic  of  the  law,  and 
to  his  servants,  the  law  holds  him  respon-  we  are  not  prepared  to  follow  them." 
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control  over  it^  for  the  time,  represents  the  company  as  to  any  mat- 
ter connected  with  its  management  and  control,  and  for  an  act  done 
by  him  in  the  line  of  his  duty,  as  by  the  ejection  of  a  trespasser  from 
the  train,  etc.,  the  company  would  unquestionably  be  liable ;  but  for 
the  act  of  a  brakeman  of  the  train,  who,  without  the  direction  of  the 
conductor,  should  remove  a  trespasser  from  the  train,  the  company 
would  not  be  liable,  unless  express  authority  to  do  an  act  to  which 
the  act  complained  of  is  incident  is  shown ;  because  the  act  is  not 
one  which  comes  within  the  scope  or  line  of  his  duty.  ^  Thus,  in  an 
Iowa  case,*  a  brakeman,  without  the  direction  of  the  conductor, 
removed  a  trespasser  from  a  freight  train,  and  in  an  action  for  in- 
juries received  by  him  in  being  so  removed  with  undue  force,  it  was 
held  that  the  company  was  not  liable,  because  the  act  was  one 
wholly  outside   the  scope  of  the   brakeman's  duties.^     In  a  New 

^  Marion  v.  Chicago,  &c.  R.  R.  Co.,  court  below  appears  to  have  thought  other- 

59  Iowa,  528  ;  Peck  v.  New  York  Central  wise.      The    instruction    given    proceeds 

R-  R.  Co.,  70  N.  Y.  687  ;  Rounds  v.  Dela-  upon   the  theory  that  where  a  person  is 

ware,  &c  R.  R.  Co.,  64  N.  Y.  129  ;  Walker  employed  to  do  one  thing,  and  he  volun- 

V,  So.  Eastern  Ry.  Co.,  23  L.  Times  Rep.  teers  to  do  another,  his  act  shall  neverthe- 

14.  less  be  deemed  to  be  within  the  scope  of 

'  Marion  v.  Chicago,  &c.  R  R.  Co.,  59  his  employment,   if  his  purpose  wcls  to 

Iowa,  528.  serve  his  employer.     But  in  our  opuiion  the 

*  The  court  said  :  *'  The  rule  is  famil-  purpose  of  the  employ^  is  not,  in  a  case 
iar,  that  an  employer  is  liable  for  the  torts  like  the  one  at  bar,  material.  The  court, 
of  an  employe  only  where  they  are  com-  we  think,  was  misled  by  a  distinction 
mitted  in  the  course  of  his  employment,  which  has  been  drawn  by  courts  in  a  dif- 
The  difficulty  has  been  to  determine  what  ferent  class  of  cases.  Where  the  question 
acts  should  be  deemed  within  the  course  is  as  to  whether  the  employer  is  liable  for 
of  his  employment.  If  in  this  case  the  a  wilful  iigury  done  by  an  employ^,  it  is 
conductor  had  forced  the  plaintiff  from  the  sometimes  important  to  inquire  whether 
train  while  in  motion,  and  while  crossing  the  employe's  purpose  was  to  serve  his 
a  bridge,  the  act  very  clearly  would  under  employer  by  the  wilful  act.  Illinois  Cen- 
the  evidence  be  deemed  to  be  in  the  course  tral  R  R  Co.  v.  Downey,  18  III.  259  ; 
of  his  employment ;  and  that  too  even  if  it  Wright  v,  Wilcox,  19  Wend.  (N.  Y.)  343  ; 
were  shown  that  he  had  been  expressly  Moore  v.  Sanborn,  2  Mich.  519  ;  Croft  v. 
instructed  to  eject  no  person  from  the  Alison,  4  B.  &  Aid.  590  ;  Johnson  v.  Bar- 
train  while  in  motion,  and  especially  when  ber,  10  III.  425  ;  Foster  v,  Essex  Bank,  17 
crossing  a  place  as  dangerous  as  a  bridge.  Mass.  479,  9  Am.  Dec.  168.  The  rule  is 
In  one  sense  the  s))ecific  act  would  not  be  that  an  employer  is  not  liable  for  a  wilful 
in  the  course  of  his  employment,  but  his  injury  done  by  an  employ^  though  done 
general  employment  to  remove  trespassers  while  in  the  course  of  his  employment,  un- 
from  the  train  would  be  sufficient  to  ren-  less  the  employe's  pui'pose  was  to  serve  his 
der  the  company  liable.  But  it  appears  to  employer  by  the  wilful  act.  Where  the  em- 
us that  the  act  of  an  employ^  of  a  railroad  ploy^  is  not  acting  within  the  course  of 
company,  in  removing  a  trespasser  from  a  his  employment,  the  employer  is  not  lis- 
train,  cannot  be  considered  the  act  of  the  ble,  even  for  the  employe's  negligence,  and 
company,  unless  he  was  employed  gener-  the  mere  purpose  of  the  employ^  to  serve 
ally  to  remove  tres^iassers,  or  specifically  his  employer  has  no  tendency  to  bring  the 
to  remove  the  particular  trespasser.     The  act  wiUiin  the  coarse  of  his  employment. 
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Jersey  case^  the  master  of  a  ferry-boat  left  the  owner^s  wharf  without 
the  direction  of  the  owners'  agent,  —  who  alone  possessed  authority 

Where  a  female  senrant,  having  authority  and  delivery  of  the  plaintiff  at  his  deati- 
to  light  fires  in  a  house,  hut  not  to  clean  nation,  unharmed,  the  appellant,  upon  the 
the  chimneys,  lighted  a  fire  for  the  sole  plainest  principles  of  law  as  weU  as  good 
purpose  of  cleaning  a  chimney,  it  was  held  policy,  is  liable  for  the  injury.  The 
that  her  employer  was  not  liable  for  an  drenching  of  a  passenger  with  water, 
injury  caused  by  her  negligence  in  light-  either  negligently  or  wilfully,  is  a  dear 
ing  the  fire.  Mackenzie  v.  Mcl^eod,  10  and  direct  breach  of  the  duty  to  cany 
Bing.  885.  See  also  Towando  Coal  Co.  v.  safely,  and  it  is  immaterial  upon  the 
Heenan,  86  Penn.  St.  418.  In  our  opin-  question  of  the  company's  liability, 
ion  the  court  erred  in  the  instruction  whether  it  resulted  from  the  &ult  of  the 
given,  and  in  refusing  the  instruction  brakeman  alone,  or  of  the  conductor,  or 
asked  by  the  defendant."  See  Nobles-  of  both  of  them.  They  were  each  agents 
ville,  &C.  Co.  V.  Cause,  76  Ind.  142,  40  ofthe  company  for  the  running  of  the  train, 
Am.  Rep.  224  ;  Quinn  v.  Power,  87  N.  Y.  and  the  company  was  therefore  i«spon- 
535,  41  Am.  Rep.  392.  In  Terre  Haute  sible  for  the  acts  of  either,  or  both,  in  so 
&  Indianapolis  K.  R.  Co.  v.  Jackson,  81  far  as  such  acts  affected  the  passenger.  It 
Ind.  19,  the  action  was  for  injuries  alleged  follows  that  if  the  conductor  was  faulUeaa 
to  have  been  sustained  by  the  appellee  in  raising  the  valve  and  In  throwing  the 
whilst  a  passenger  upon  a  train  of  the  ap-  water  into  the  caboose,  — ^which  could  hard- 
pellant.  The  particular  injury  charged  ly  be,-  when  he  knew  there  was  a  passenger 
was  the  throwing  of  a  jet  of  water  from  a  there  liable  to  be  injured,  —  and  the  brake- 
water-tank  upon  the  appellee,  it  being  man  designedly  procured  the  plaintiff  to 
alleged  in  one  paragraph  of  the  complaint  go  to  the  door  of  the  caboose  in  order  that 
that  it  was  done  wrongfully  and  purposely  the  water  might  strike  him,  the  company 
by  the  servants  of  the  defendant  in  charge  is  clearly  liable  for  the  injury  ;  that  the 
of  the  train,  and  in  a  second  paragraph,  evidence  tends  to  show  tliis  state  of  facts 
that  it  was  done  carelessly  and  negligently,  is  not  disputed."  In  Galveston,  &c.  R.  R. 
The  court  said:  *'The  doctrine  is  now  Co.  v.  Donahoe,  56  Tex.  162,  a  railway 
well  settled,  '  that  a  corporation  is  liable  conductor,  to  whom  the  plaintiff  had  given 
for  the  wilful  acts  and  toits  of  its  agents  a  $20  bill  for  his  fare,  went  before  a  magis- 
committed  within  the  general  scope  of  trate  at  a  station,  charged  him  with  pass- 
their  employment,  as  well  as  acts  of  negli-  ing  counterfeit  money,  and  had  him  ar^ 
gence  ;  and  that  the  corporation  is  thus  rested  and  ejected  from  the  cars.  The 
bound,  although  the  particular  acts  were  court  said :  **  In  the  case  before  us  it  is 
not  previously  authorized,  nor  subse-  distinctly  alleged  that  the  conductor  was 
quently  ratified  by  the  corporation.'  Jef-  acting  within  the  scope  of  his  authority 
ferson ville  R.  R.  Co.  v.  Rogers,  38  Ind.  in  making  the  affidavit,  causing  appellee 
116  ;  American  Express  Company  v.  Pat-  to  be  arrested  and  wrongfully  confined  in 
tei-son,  73  id.  430,  and  cases  cited.  It  is  prison  ;  and  for  that  reason  the  corpora- 
therefore  immaterial  whether  the  conduc-  tion  was  liable  for  the  injuries  resulting 
tor  or  brakeman  had  bt^en  required  or  au-  from  each  and  all  of  these  acts  of  the  con- 
thorized  to  wash  out  the  cars  of  the  com-  ductor.  As  a  matter  of  law,  it  cannot  be 
pany  for  any  pur[K>se.  The  apiiellant  had  said  that  it  was  within  the  scope  of  the 
undertaken  to  carry  the  plaintiff,  as  a  pas-  power  and  duty  of  the  conductor  as  agent 
senger,  upon  its  train,  and  was  bound  to  of  the  corporation,  to  institute  the  prose- 
do  it  safely.  For  this  purpose,  the  appel-  cntion,  and  to  cause  appellee  to  be  con* 
lant  was  represented  by  its  agents  in  fined  in  the  county  jaiL  These  are  ques- 
charge  of  the  train,  and  if  they  did  any-  tions  of  fact  to  be  determined  by  the  jury 
thing  inconsistent  with  the  safe  carriage  from  the  evidence.   If,  as  a  matter  of  fuft, 


1  Aynriggs  v.  Hudson,  Ac.  R.  R.  Co.,  80  N.  J.  L.  460. 
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to  start  the  boat  upon  each  trip,  —  and  took  in  tow  a  burning  baige. 
After  towing  the  barge  some  distance,  he  was  compelled  to  cut  it 
loose,  and  it  floated  against  the  plaintiii's  yacht  and  injured  it  It 
was  held  that  the  master  of  the  boat  was  not,  at  the  time  the  injuiy 
occurred,  acting  within  the  scope  of  his  authority,  and  that  the 
owners  of  the  ferry-boat  were  not  liable.  So  where  a  watchman 
who  was  employed  to  watch  the  defendant's  freight-house  cut  loose 
from  the  defendant's  wharf  a  boat  which  had  taken  fire,  but  which 
did  not  endanger  the  freight-house,  and  the  boat  drifted  away  and 
was  burned,  when  it  could  have  been  saved  if  it  had  not  been  cut 

the   conductor    wrongfully  expelled    the  throughout  came  within  the  scope  of  his 

appellee  from  the  cars,  or  procured  it  to  authority  as  agent  of  the  company,  while 

be  done  by  others,  or  wrongfully  prevented  it  is  claimed  by  the  appellant   that  the 

the  appellee  from  going  on  to  the  point  of  condnctor  was  acting  throughout  beyond 

destination,  or  procured  it  to  be  done  by  and  outside  of  the  limits  of  his  agency, 

others,  the  company,  as  a  matter  of  law,  The  issue  thus   made  was  one  of   fact, 

would  be  liable  to  appellee  for  the  actual  to  be  determined  by  the  evidence,   and 

damages  resulting  therefrom.     So  also,  if  that  offered  by  appellant  and  excluded  by 

the  eorpon&tion  had  expressly  empowered  the  court  was  pertinent  to  the  issue.     Be- 

or  instructed  the  conductor  to  instigate  sides,  the  court  instructed  the  jury  that  if 

legal  proceedings  against  passengers,  and  they  believed  from  the  evidence  *  that  the 

cause  them  to  be  arrested  and  confined  in  agents  or  employ^  of  the  company,  under 

prison  upon  such  charges,  it  would  un-  the  guise  of  acting  in  discharge  of  the  du- 

doubtedly  be  liable  for  the  acts  of  the  con-  ties  of  their  station,   did  wantonly  and 

ductor  coming  within  the  scope  of  such  maliciously,  and  without  probable  cause, 

authority.     And  notwithstanding  the  gen-  expel  the  plaintiff  from  the  cars  after  he 

eial  rule  that  the  principal  is  not  liable  in  had  paid  his  fare  in  good  and  lawful  money, 

exemplary  damages  for  the  unauthorized  and  had  him  arrested  upon  a  criminal 

malicious  acts  of  the  agent,   stiU,  if  the  chai^  without  probable  cause,  the  com- 

principal    should  ratify    or  accept  such  pany  would  be  liable  to  the  plaintiff  for 

acts   of  the    agent,   it   thereby  becomes  such  wanton  and  malicious  action  of  its 

liable  for  the  damages,  as  well  exemplary  agents  and    employes,  not  only  for  the 

as  actual,  resulting  from  the  act     As  an  actual  damages  sustained  by  the  plaintiff, 

illustration  of  this  doctrine,  if  the  prose-  but  the  jury  are  authorized  to  ^ve  such  pur 

cution  instigated  against  appellee  by  the  nitory  damages  as  the  jury  in  their  discre- 

conductor  was  malicious  and  unfounded,  tion  may  deem  right'    This  charge  is  in 

and  instituted  without  the  authority  of  direct  conflict  with  doctrine  announced  in 

the  corporation,  still,  if  it  afterward  took  the  case  of  Hays  v.  Houston,  &c.  B.  R. 

up  and  carried  on  that  prosecution,  this  Co.,  46  Tex.  280.     It  is  there  held  that 

would  constitute  a  ratification  of  the  act  the  princi()al,  whether  a  natural  or  artifi- 

of   the  agent     For    upon   sound,    eqni-  cial  person,   is  not  liable  in    exemplary 

table  considerations,  the  corporation  would  damages  for  the  unauthorized  malicious 

not  be  allowed  to  accept  the  benefits  re-  acts  of  the  agent,  unless  such  acts  had 

suiting  from    the  malicious  acts  of   its  been  ratified  or  accepted  by  the  principals 

agent  without  being  compelled  to  assume  The    error  arising  &om  the  exclusion  of 

the  burdens  justly  attaching  to  the  acts,  the  evidence  offered  by  appellant  was  in- 

Under  the  issues  as  presented  by  the  re-  tensified  by  the  error  contained  in   th^ 

spective  pleadings  of  the  parties,  the  tes-  charge."    Murdock  v.   Boston  &  Albany 

timony  excluded  by  the  court  should  have  R.   R.  Co.,  41  Am.  Rep.   57,  note ;  Chi- 

been  admitted  ;  for  it  was  asserted  by  the  oago  City  R.  R.  Co.  v.  HcMahon,  ante. 
a]>i)ellee  that  the  acts  of  the  conductor 
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loose,  the  company  was  held  not  to  be  liable,  because  the  act  was 
one  which  did  not  come  within  the  scope  of  either  the  express  or 
implied  powers  of  the  servant.^  These  cases  sufficiently  illustrate 
the  rule  that  the  doctrine  of  respondeat  superior  does  not  apply 
simply  from  the  circumstance  that  at  the  time  when  an  injury  is 
inflicted  the  person  inflicting  it  was  in  the  employment  of  another ; 
but  that,  in  order  to  make  the  master  liable,  the  act  inflicting  the 
injury  must  have  been  done  in  pursuance  of  an  express  or  implied 
authority  to  do  it.  That  is,  it  mtist  be  an  act  which  is  fairly  inei^ 
dent  to  the  employmerU ;  in  other  words,  an  act  which  the  master 
has  set  in  motion.  Thus,  where  a  corn-factor  employed  a  tipsy 
porter  to  carry  something,  which  the  porter  put  on  a  vehicle  not 
used  in  the  corn-factor's  business,  and  left  it  standing  in  the  high- 
way, and  a  person  driving  along  the  road  with  a  chaise  ran  upon  it 
and  was  injured,  the  corn-factor  was  held  liable,  upon  the  ground 
that  by  the  employment  of  the  tipsy  porter  to  carry  his  merchandise 
upon  the  highway  he  had  set  the  whole  thing  in  motion.^  It  is  true, 
the  corn-factor  did  not  employ  the  porter  to  leave  the  vehicle  and 
goods  in  the  highway,  but  he  did  employ  him  to  carry  them,  and 
whatever  was  done  by  him  in  the  execution  of  that  employment, 
and  pertaining  to  it,  he  was  responsible  for.  In  another  English 
case,*  Lord  Brougham  said :  "  I  am  liable  for  what  is  done  for  me, 
and  under  my  orders,  by  the  man  I  employ,  for  I  may  turn  him  off 
from  that  employ  when  I  please ;  and  the  reason  that  I  am  liable  is 
this,  that  by  employing  him  I  set  the  whole  thing  in  motion,  and 
what  he  does,  being  done  for  my  benefit,  and  under  my  direction,  I 
am  responsible  for  the  consequences  of  doing  it"  The  fact  that  the 
act  was  done  against  the  master's  orders  does  not  afiect  his  liability; 
the  master  is  bound  to  see  that  his  orders  are  obeyed,  and  is  liable 
if  injury  results  to  another  from  the  acts  of  the  servant  in  the  line 
of  his  duty. 

Thus,  in  a  leading  case,*  Grier,  J.,  said :  "  Such  a  qualification  of 
the  maxim  respondeat  superior  would,  in  a  measure,  nullify  it  A 
large  proportion  of  the  accidents  on  railroads  are  caused  by  the  neg- 
ligence of  the  servants  or  agents  of  the  company ;  nothing  but  the 
most  stringent  enforcement  of  discipline  and  the  most  exact  and  per. 
feet  obedience  to  every  rule  and  order  emanating  from  a  superior 

1  Thames  Steamboat  Go.  v.  Housatonic  See  also  Anderson  v.  BrowneU^  1  Shav 

R.  R.  Co.,  24  Conn.  40.  (Sc),  474. 

»  WanstaU  v.  Pooley,  6  CI.  k  F.  910.        *  PhUadelphia,  Ac.  B.  R.  Ca  v.  Dertqr, 

8  Duncan  v.  Fiudlater,  6  CI.  &  F.  910.  14  How.  (U.  S.)  468. 
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can  insure  safety  to  life  or  property.  ...  If  such  disobedience 
could  be  set  up  by  a  railroad  company  as  a  defence  when  chaiged 
with  negligence,  the  remedy  of  the  injured  party  would,  in  most 
cases,  be  illusive,  discipline  would  be  relaxed,  and  the  danger  to  the 
life  and  limbs  of  a  traveller  greatly  enhanced.  Any  relaxation  of  the 
stringent  policy  and  principles  of  the  law  affecting  such  cases  would 
be  highly  detrimental  to  the  public  safety." 

In  an  English  case,^  the  plaintiff  having  taken  a  return  ticket  from 
the  London  station  of  the  defendant's  railway,  at  the  end  of  the  re- 
turn journey  gave  up  an  old  half-ticket,  which  he  had  put  into  his 
pocket  by  mistake,  for  the  right  one,  whereupon  the  ticket  collector 
took  the  plaintiff  to  the  ticket-ofl&ce,  where  he  explained  how  the 
mistake  had  occurred ;  he  then  went  with  the  collector  to  the  inspec- 
tor of  police  in  the  defendant's  station,  and  they  all  went  together  to 
the  superintendent  of  the  line,  who,  after  hearing  the  matter,  said : 
•'  I  think  you  had  better  take  him,  but  you  had  better  first  obtain  the 
concurrence  of  the  secretary."  The  inspector  then  left,  and  on  his 
return  he  directed  a  police  constable  to  take  the  plaintiff  to  the  pub- 
lic police-station,  and  charge  him  with  having  travelled  on  the  de- 
fendant's road  without  having  paid  his  fare,  with  intent  to  avoid 
paying  it  The  plaintiff  was  taken  to  the  station  in  obedience  to 
these  instructions,  and  before  a  magistrate,  who,  upon  hearing  the 
plaintiffs  story  proved  true,  dismissed  the  complaint.  The  police 
inspector  and  constable  wera  both  in  the  pay  of  the  defendants.  In 
an  action  against  the  defendants  for  false  imprisonment,  it  was  held 
that  inasmuch  as  the  statute  imposes  a  penalty  on  any  person 
travelling  on  a  railway  without  having  paid  his  fare,  with  intent  to 
avoid  the  payment  thereof,  and  empowers  all  officers  and  servants 
on  behalf  of  the  company  to  apprehend  such  person  until  he  can 
conveniently  be  taken  before  a  justice,  it  might  reasonably  be  as- 
sumed that  a  railway  company  carrying  passengers  would,  in  the 
ordinary  course  of  business,  have  on  the  spot  officers  with  authority 
to  determine  without  delay  whether  the  company's  servant  should 
or  should  not  on  the  company's  behalf  apprehend  a  passenger  accused 
of  the  offence ;  and  that  the  fact  that  all  subordinate  servants  of  the 
company  referred  to  the  superintendent  of  the  line  as  the  superior 
authority,  was  sufficient  evidence  that  he  was  an  officer  having  au- 
thority from  the  company  to  act  for  them  in  the  matter;  and  the  fact 
that  the  officer  sent  the  plaintiff  to  the  police-station  without  having 

1  Goff  V.  Great  Northern  Railway  Co.,  3  El.  k  EL  672. 
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the  concurrence  of  the  secretary  as  directed  by  the  superintendent, 
did  not  relieve  the  company  from  liability.^ 

In  a  Scotch  case,'  a  question  as  to  the  liability  of  the  master  arosA 
in  this  form :  The  master  sent  his  servant  with  a  horse  to  sell  at  a  fair. 
The  horse  was  afBicted  with  the  glanders,  and  the  servant  on  his  way 
to  the  fair  put  up  the  horse  in  the  plaintiff's  stables,  and  as  a  conse- 
quence the  disease  was  communicated  to  three  mares  of  the  plaintiff, 
and  afterward  by  the  mare  to  a  cow  and  two  queys.     In  an  action  for 
the  damages,  the  Lord  Ordinary  held  that  the  master  would  not  be 
liable,  unless,  at  the  time  he  sent  the  servant  with  the  horse,  he  knew 
that  it  had  the  disease;  but  upon  appeal  it  was  held  that  the  master 
was  liable,  whether  he  knew  that  the  horse  was  diseased  or  not,  as 
the  putting  up  of  the  horse  was  in  the  line  of  his  servant's  duty  and 
in  strict  performance  of  it    And  generaUy,  where  the  injury  results 
from  the  execution  of  the  employment,  the  master  is  liable.     Thus, 
a  person  who  employs  servants  to  blast  in  a  quarry  is  liable  for  their 
negligence  in  the  adoption  of  proper  precautions  to  prevent  injury  to 
others  from  the  blasts.^    A  canal  company  which  employs  a  draw- 
bridge tender  is  liable  for  injuries  inflicted  by  him  in  improperly 
raising  the  bridge.^    So,  when  a  master  intrusted  his  cart  to  a  ser- 
vant, he  was  held  liable  for  his  negligent  or  improper  management 
of  it.^    So,  for  injuries  inflicted  by  the  careless  or  reckless  conduct 
of  the  driver  of  a  stage-coach  upon  a  passenger  or  others.®    So,  where 
a  person  is  employed  to  cut  trees,  if  he,  through  mistake,  cuts  trees 
upon  the  land  of  another,  the  master  is  liable  therefor,  even  though 
he  gave  no  authority  to  cut  any  trees  except  upon  his  own  estate.^ 
So  a  master  was  held  liable  for  the  acts  of  his  servants  employed  to 
clear  land  for  him,  in  setting  fires  to  bum  the  brush,  whereby  the 
forests  were  injured ;  and  this  even  when  the  fires  were  built  against 
his  orders.®    So,  where  a  clerk  of  a  distiller  sold  a  cask  of  whiskey 
to  a  dealer  who  had  no  license,  and,  at  his  request  sent  it  to  him 
with  a  permit  obtained  in  the  name  of  another  person,  it  was  held 

^  Green  v,   London  General  Omnibus         *  Brown  v,  McGregor,  17  F.  0.  (So.) 

Co.,  7  C.  B.  (n.  8.)  290 ;  Cosgrove  v.  Og-.  232. 

den,  ante  ;  Garretzen  v,  Dnenckel,  50  Mo.         ^  nji^  v.  Merricks,  Hume  (Sc. ),  397  ; 

104.  Smith  v.  Webster,  23  Mich.  298  ;  Lnttrell 

«  Bainl  v.  Graham,  1  Stuart  (Sc),  678.  v,  Hazen,  3  Sneed  (Tenn.),  20. 

*  Sword  V.  Cameron,  1  D.  (Sc.)  439.  «  Keith  v,  Kier,  16  F.  C.  (Sc)  679 ; 

*  Hunter  v,  Glasgow,  Ac  Canal  Co.,  Simons  v.  Monier,  29  Barb.  (N.  Y.)  419; 
14  S  (Sc.)  ;i7.  Leiandant  v.  Saiasei  L.  B.  1  C.  P.  152. 

*  Baird  v.  Hamilton,  4  S.  (Sc)  790  ; 
McLaren  v.  Roe,  4  Murr.  (Sc)  381. 
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that  the  act  being  done  in  the  line  of  his  duty,  and  being  within  the 
scope  of  his  employment,  the  master  was  liable  for  the  statute  pen- 
alty.^ But  the  rule  would  have  been  otherwise  if  the  act  had  been 
outside  the  scope  of  his  employment^  So,  where  a  hostler  at  an  inn 
negligently  omitted  to  put  the  bite  in  the  mouth  of  a  p^uest's  horse, 
and  in  consequence  the  horse  became  unmanageable  and  damaged 
the  plaintiff  and  his  buggy,  the  master  was  held  chaigeable.^  So, 
where  a  servant,  without  the  knowledge  of  his  master,  piled  wood  in 
the  highway  whereby  the  plaintiff  in  passing  along  the  highway  was 
injured,  it  was  held  that,  although  not  directed  or  expressly  author- 
ized by  the  master  to  put  the  wood  there,  yet,  as  the  master  himself 
for  many  years  had  piled  wood  there,  the  servant  must  be  regarded 
as  impliedly  authorized  to  do  so.^  And  in  this  case,  there  can  be  no 
question  but  that  the  master  would  have  been  liable  even  though  he 
had  never  piled  wood  there  before,  and  had  even  expressly  directed 
the  servant  not  to  pile  wood  there,  if  the  act  was  bond  Jide  done  in 
pursuance  of  the  master's  business  and  in  furtherance  of  it  In- 
deed, where  a  servant,  in  the  prosecution  of  his  master's  business, 
deviates  from  his  instructions  as  to  the  manner  of  doing  it,  or  even 
acts  directly  contrary  thereto,  the  master  is  still  liable,  if  the  act  was 
bond  fide  done  in  furtherance  of  his  business.  Thus,  in  a  New  York 
case,^  an  action  was  brought  for  injuries  inflicted  upon  the  plaintiff, 

^  Advocate-General  v.   Grants,  15  D.  that  the  latter  was  liahle  for  an  iigury 

(Sc.)  980.  caused  hy  the  fright  of  a  horse  in  being 

*  The  Queen  v,  Gilroys,  4  Macph.  (Sc.)  driven  by.  Park,  C.  J.,  said  :  **  The  de- 
656.  fendant  claims  that  those  acts  were  per- 

*  Hall  V.  Warner,  60  Barb.  (N.  Y.)  formed  by  him  on  his  own  account ;  that 
198.  he  was  desirous  to  take  a  train  for  Hart- 

^  Harlow  v,  Humiston,  6  Cow.  (N.  Y.)  ford  later  in  the  day  on  his  own  private 

189.  business  ;  and  that  he  left  the  bags  by  the 

*  Cosgrove  v.  Ogden,  49  N.  Y.  255  ;  road-side  to  enable  him  to  make  his  deliv- 
10  Am.  Rep.  861.  In  Phelan  v.  Stiles,  ery  more  rapidly  and  return  earlier,  so 
43  Conn.  426,  a  servant  employed  by  a  that  he  could  accomplish  his  purpose, 
flour-merchant  to  deliver  his  goods,  hav-  But  what  business  of  his  own  was  he  then 
ing  started  out  with  a  wagon-load  for  dif-  doing  ?  He  was  not  then  attending  to 
ferent  customers,  left  by  the  road-side  private  business  in  going  to  Hartford, 
several  bags  of  bran,  while  he  went  up  a  That  was  to  be  undertaken  later  in  the 
side  road  to  deliver  a  quantity  of  flour,  in-  day.  He  left  the  bags  to  expedite  the  de- 
tending  to  take  the  bran  on  his  return  ;  livery.  Did  it  make  the  business  his  own 
his  object  being  to  save  an  unnecessary  because  he  dispatched  it  more  speedily 
transportation  of  the  bran,  and  thus  to  than  it  would  naturally  have  been  done  ? 
finish  the  delivery  sooner  and  get  time  to  He  was  sent  by  the  defendant  to  deliver 
attend  to  some  private  business  of  his  the  flour  and  bran.  Did  he  do  anything 
own.  It  was  held  that  in  leaving  the  bags  else  than  deliver  them  ?  His  whole  object 
by  the  road-side  he  was  to  be  regarded  as  in  leaving  the  bran  by  the  side  of  the  road 
acting  in  the  master's  employment,  and  was  to  gain  time.     Suppose  he  had  driven 
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a  boy  about  six  years  old,  under  the  following  circumstances :  The 

defendants  were  proprietors  of  a  lumber-yard  in  the  city  of  New 

the  horse  with  snch  speed  93  amoanted  to  der  apptia,  and  thd  extent  and  kind  of 

carelessness  in  oi-der  to  gain  time,  and  had  force  to  he  used,  he  is  liahle,  if  the  ser- 

ii^'ured  a  person  by  so  doing,  would  he  be  vaut  in  executing  the  order  makes  use  of 

transacting  his  owu  business  while  driving  force  in  a  manner  or  to  a  degree  which  is 

so  rapidly,  so  that  the  defendant  would  unjustifiable.      In  Nashville,    &c.  R.  R. 

not  be  liable  ?    Suppose  he  had  left  the  Co.  v.  Stames,  9  Heisk.  (Tenn. )  52,  24 

bran  out  of  consideration  for  his  horse.  Am.  Rep.  296,  the  person  in  charge  of  an 

and  the  same  result  had  followed,  would  engine  standing  on  the  track  of  the  de- 

the  defd^ndant  be  excused  ?    He  was  under  fendant's  road  near  a  crossing,  wilfully 

the  necessity  of  taking  the  bran  to  Mr.  and  maliciously  blew   the    whistle    and 

King's,  or  of  leaving  it  by  the  side  of  the  made  a  great  noise  as  the  plaintiff  was 

road  until    his  return  ;   suppose  he  had  crossing  the  track,  thereby  frightening  the 

taken  the  latter  course  vdthout  any  spe>  plaintiff's  horses  and  causing  them  to  nm 

cial  object  in  view,  would  it  make  any  dif-  away  and  ii^uring  the  plaintiff.   The  court 

ference  in  the  case  ?    We  think  aU  that  held  that  the  company  was  liable.     See 

can  be  said  of  the  matter  is,  that  Babcock  also  Chicago,  &c.  R.  R.  Co.  v.  Dickson, 

performed  the  defendant's  business  in  de-  68   HI.    151  ;    Croaker  v,   Chicago,   &c. 

livering  the  bran  in  a  shorter  time  than  R.  R.    Co.,    36   Wis.   657  ;    Redding  v. 

he  would  have  done  had  he  not  intended  South   Carolina  R.  R.    Co.,  3  S.  C.  1 ; 

to  go  to  Hartford  later  in  the  day ;  and  Shea  1;.  Sixth  Ave.  R.  R.  Co.,  62  N.  Y. 

certainly  the  rapidity    with  which    the  180 ;  Weeks  v.  N.  Y.,  &c.  R.  R.  Co.,  72 

business  was  transacted  cannot  operate  to  N.  Y.  50  ;  Mott  v.  Consumers  Ice  Co.,  73 

excuse  the  defendant."     In  Howe  v.  New-  id.  548  ;  Peck  v.  N.  Y.  Central  R.  R.  Co., 

march,  12  Allen  (Mass.),  49,  it  was  held  70   N.    Y.  587  ;   Day  v,  Brooklyn  City 

that  the  master  is  liable  for  the  conse-  R.  R.  Co.,  12  Hun  (N.  Y.),  485  ;  McKin- 

quences  of  the  servant's  act  even  if  it  is  ley  v.  Chicago,  &c.   R  R.  Co.,  44  Iowa, 

one  that  is  forbidden  by  law,  provided  it  314  ;  24  Am.  Rep.  314  ;  and,  even  though 

is  done  in  the  course  of  the  employment,  the  master  may  not  be  liable  in  the  first 

and  without  malice.     The  defendant  was  instance  for  the  consequences  of  the  ser^ 

a  baker,  who  employed  a  person  to  drive  vant's  wrongful  acts,  yet  it  seems  that  he 

his  wagon  and  deliver  bread  to  his  cus-  may  ratify  them  so  as  to  become  liable 

tomera    in    Cambridge.      The    city  ordi-  therefor,  by  his  retention  of  the  servant 

nances  forbade  riding  or  driving  upon  any  after  knowledge  of  such  acts.    Thus,  in 

sidewalk.      The    plaintiff,  while  passing  Bass  v.  Chicago,  &c.  R.  R  Co.,  42  Wis. 

upon  a  sidewalk  in  the  city,  saw  tiie  de>  654,  a  passenger  on  a  railroad  entered 

fendant's  horse  and  wagon  standing  on  the  without  let  or  hindrance  a  car  reserved  for 

same  sidewalk  in  front  of  a  house  near  by  ladies  and  took  a  seat,  there  being  no  va- 

and  facing  him.    He  walked  on,  and  when  cant  seats  in  the  other  cars  except  the 

about  twelve  feet  from  the  horse,  the  de-  smoking-car.     A  brakeman,  afterward  and 

fendant's  driver  came  out  from  the  house,  without  having  requested  the  passenger 

threw  a  liasket  on  the  wagon,  and  jumped  to  leave  the  car,  ejected  him  while  the 

for  the  seat,  when  the  horse  started  and  train  was  in  motion,  using  no  more  force 

struck  and  injured  the  plaintiff.     The  de-  than  was  necessary.     The  conductor  was 

fendant  was  held  liable.     The  master  is  informed  of  the  facts.     The  brakeman  was 

not  responsible  as  a  trespasser  unless  by  retained  in  the  service  of  the  company, 

direct  or  implied  authority  to  the  servant  and  was  promoted  after  this  action  was 

he  consents  to  the  wrongful  act     But  if  commenced.     It  was  held  that  notice  to 

he  gives  an  order  to  a  servant  which  implies  the  conductor  was  notice  to  the  company  ; 

the  use  of  force  and  violence  to  others,  and  that  the  retention  and  promotion  of 

leaving  to  the  discretion  of  the  servant  the  brakeman  was  a  ratification  of  his  act, 

when  the  occasion  arises  to  which  the  or-  and  that  the  company  was  therefore  liable. 
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York,  which  was  in  chai'ge  of  one  Brown,  as  their  agent  and  fore- 
man, ffe  had  entire  charge  of  removing  lumber  and  timber  from 
the  docks  to  the  yard,  and  piling  it  up  in  the  yard,  and  of  selling 
and  delivering  it  to  customers.  In  the  prosecution  of  this  business. 
Brown  caused  a  quantity  of  lumber  to  be  piled  upon  or  near  the  side- 
walk, nearly  opposite  the  house  where  the  plaintiff's  parents  resided, 
about  a  block  distant  from  the  defendants'  yard.  Brown  testified  that 
he  piled  it  there  because  it  was  more  convenient  than  to  pile  it  in  the 
yard ;  that  he  had  no  authority  from  the  defendants  to  pile  it  there ; 
but  that  one  of  the  defendants  told  him  not  to  do  it  The  plaintiff  was 
about  six  years  of  age,  and  in  the  habit  of  going  unattended  into  the 
street,  which  was  a  quiet  one,  where  there  was  but  little  if  any  more 
danger  to  be  apprehended  than  upon  an  ordinary  country  road.  It 
was  held  that  the  defendants  were  responsible  for  this  act  of  Brown. 
It  was  an  act  done  by  him  in  the  prosecution  of  their  business,  and 
a  departure  by  him  from  their  instructions  in  the  manner  of  doing  it 
did  not  relieve  them  from  responsibility  therefor.  If  the  act  was 
one  not  fairly  within  the  express  or  implied  authority  growing  out 
of  the  master's  express  orders  or  of  the  employment  itself,  then  the 
master  cannot  be  held  chargeable,^  because  the  act  is,  in  that  event, 
the  act  of  the  servant  himself,  and  not  that  of  the  master.  Thus,  if 
a  clerk  in  a  store,  employed  to  sell  goods,  suspecting  that  a  person 
has  committed  a  larceny  of  his  employer's  goods,  causes  his  arrest, 
the  master  cannot  be  held  chargeable  for  false  imprisonment  or  for 

1  In  MeClenaghan  v.  Brock,  5  Rich,  scope  of  her  employment,  and  that  the 
L.  (S.  C. )  17,  the  plaintiffs  slave  was  on  master  was  not  liable  therefor.  In  Sheri- 
board  a  steamboat  as  a  passenger,  and  the  dan  v.  Charlick,  where  a  carman  having 
second  engineer  of  the  boat,  by  negligently  finished  the  business  of  the  day  returned 
discharging  a  gun,  wounded  him  while  he  to  his  employer's  shop  with  the  horse 
was  alongside  upon  a  lighter.  In  an  ac-  and  cart»  and  obtained  the  key  of  the 
tion  against  the  captain  for  the  injury  it  stable,  which  was  close  at  hand,  but  in- 
was  held  that  he  was  not  liable,  because  stead  of  going  there  at  once  and  putting 
the  discharge  of  the  gun  by  the  engineer  up  the  horse,  as  it  was  his  duty  to  do,  he 
was  not  an  act  done  in  the  course  of  his  without  his  master's  knowledge  or  consent, 
employment  or  in  discharge  of  any  duty  drove  a  fellow-workman  to  Eastou  square, 
connected  with  the  service.  In  McEenzie  and  on  his  way  back  ran  over  and  injured 
V.  McLeod,  10  Bing.  885,  the  servant  was  the  plaintiff  and  his  wife,  —  it  was  held 
employed  to  light  fires  in  the  house,  and  (all  the  judges  concurring)  that  inasmuch 
she  lighted  furze  and  straw  with  a  view  to  as  the  carman  was  not  at  the  time  of  the 
clean  a  chimney  that  smoked,  and  in  accident  engaged  in  the  business  of  his 
doing  so  the  house  caught  fire  and  was  master,  he  was  not  responsible  for  the  con- 
destroyed.  It  was  held  that  as  the  duty  sequences  of  this  unauthorized  act.  See 
was  simply  to  light  fires  in  the  house,  the  also,  to  same  effect,  Mitchell  v.  Crass- 
lighting  of  furze  and  straw  to  clean  the  weller,  16  Eng.  Law  &  £q.  448  ;  Cox  v, 
chimney  was  an  act    done  outside    the  Keahey,  86  Ala.  840. 
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the  assault,  because  the  act  was  one  which  the  clerk  had  no  author- 
ity to  do  for  the  master.^  Where  a  clerk  in  the  service  of  a  railway 
company,  whose  duty  it  was  to  issue  tickets  to  passengers  and  receive 
the  money  for  them,  and  keep  it  in  a  till  under  his  charge,  suspect- 
ing that  a  person  had  attempted  to  rob  the  till,  after  the  attempt  had 
ceased,  gave  the  person  into  custody,  it  was  held  that  the  master 
could  not  be  held  chargeable,  as  no  authority  from  the  master  could 
be  implied  to  do  the  act*  It  was  his  duty  to  protect  the  money  in 
the  till,  and  to  that  end  to  do  any  act  necessary,  or  which  he  deemed 
necessary,  for  its  protection ;  but,  in  order  to  charge  the  master  with 
liability  for  his  act,  the  act  must  have  been  done  to  protect  the  money, 
and  as  the  act  was  not  done  until  after  the  attempt  to  take  money  had 
ceased,  it  was  not  an  act  done  for  its  protection,  and  consequently 
was  wholly  without  authority,  —  as  was  said  by  Blackburn,  J.: 
"  There  is  no  implied  authority  in  a  person  having  the  custody  of 
property  to  take  such  steps  as  he  thinks  fit  to  punish  a  person  who 
he  supposes  has  done  something,  with  reference  to  the  property, 
which  he  has  not  done.  The  act  of  punishing  the  offender  is  not 
anything  done  with  referenxie  to  the  property,  it  is  done  for  the  pur- 
pose of  vindicating  justice.  .  .  .  There  is  an  implied  authority  to  do 
all  those  things  that  are  necessary  for  the  protection  of  the  property 
intrusted  to  a  person,  or  for  fulfUling  a  duty  which  the  person  has  to 
perform*'^  So,  where  a  policeman  is  employed  by  a  railway  com- 
pany to  watch  their  station,  it  cannot  be  presumed  that  he  was  au- 
thorized by  the  company  to  make  an  illegal  or  unwarranted  arrest, 
but  that  he  was  simply  authorized  by  the  company  to  do  that  which 
was  incident  to  his  powers  and  duty  as  a  policeman,  and  to  make 
arrests  only  where  the  arrest  was  lawful,  and  in  the  manner  pre- 
scribed by  law ;  because,  being  an  officer  whose  duties  are  prescribed 
by  law,  in  the  absence  of  express  orders  to  the  contrary  it  is  pre- 
sumed that  his  employment  simply  contemplated  the  exercise  of 

^  Mali  V.  Lord,  39  N.  Y.  881.  the  plaintiff  near  by  nnder  suspicious  cir- 

^  Allen  V.  London,  &c.  Ry.  Co.,  L.  B.  cumstances,  they  arrested  him,  and  took 

6  Q.  B.  65.  him  before  the  United  States  authorities, 

>  Poulton  V.  Great-'Westem  Ry.  Co.,  and  no  evidence  being  produced  against 

L.  R.  2  Q.  B.  534;  Goff  v.  Great  Northern  him  he  was  discharged  ;  and  in  as  action 

Ry.  Co.,  3  E.  &  E.  672  ;  Edwards  v.  Lon-  against  the  company  for  false  arrest  and 

don  &  North- western  Ry.   Co.,  jCL.  R.  5  assault,  it  was  held  that  the  act  was  not 

C.  P.   445  ;  Limpus  v.  General  Omnibus  within  the  scope  of  the  employment  of  the 

Co.,  aiUe,    In  Porter  v.  C.  R.  I,  &  P.  R.  R.  defendants'    servants,    and    consequently 

Co.,  41  Iowa,  858,  the  defendants*  em-  that  the  company  was  not  liable  therefor, 
ploy^s  finding  the  track  obstructed,  and 
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such  powers  as  the  law  confers  upou  him ;  ^  and  the  master  cannot  be 
held  chargeable  for  an  illegal  or  unwarranted  arrest  made  by  him  * 

In  order  to  fix  the  liability  of  a  master  for  the  act  of  the  servant, 
it  is  not  enough  that  the  act  was  done  with  the  attempt  to  benefit 
him,  or  to  serve  the  master.  It  must  he  something  done  indoiiig  what 
tlu  Triaster  has  employed  the  seroarU  to  do ;  ^  and  if,  in  the  regular 

1  Edwards  v.   London,  &c.   By.  Co.,  injuries  received  by  reason  of  bis  servant 

ariU.  baring  undertaken  to  perform  duties  that 

3  Allen  V.  London,  &c.  By.  Co.,  ante  ;  devolved  upon  anotber,  and  in  nowise  per* 
Roe  V.  Birkenbead,  &o.  By.  Co.,  7  Eng.  tained  to  tbe  duties  of  bis  employment, 
L.  &  £q.  546.  Tbus,  in  Poulton  v.  Lon-  Brett,  J.,  said  :  "  Wbat  tbe  defendant 
don  &  Soutb- Western  By.  Co.,  L.  B.  2  was  employed  to  do  —  wbat  be  migbt  ac- 
Q.  B.  534,  tbe  defendants*  servant,  wbo  cording  to  tbat  employment  bimself  bave 
was  tbe  defendants'  station-agent,  gave  the  done  — *  be  employed  Malone  to  do.  He 
plaintiff  into  custody  for  not  paying  tbe  employed  Malone  to  carry  tbe  iron  rails, 
fare  of  a  horse  which  be  was  taking  to  an  after  Ibey  were  on  tbe  ground  at  the  quay, 
agricultural  fair.  The  statute  authorized  thence  into  .the  ship  and  there  stow  them, 
the  defendants  to  give  any  person  into  For  anything  done  by  Malone  in  carrying 
custody  who  should  refuse  to  pay  his  fare,  or  stowing  tbe  raUs,  or  anything  done  by 
But  the  statute  did  not  authorize  the  giv-  Malone  with  the  rails  after  they  were  on 
ing  of  a  person  into  custody  because  he  the  ground  vjUh  the  intent  to  carry  out  his 
refused  to  pay  the  fare  upon  property  being  orders,  to  take  them  into  tbe  ship  and 
taken  by  him  over  the  road ;  and  the  court  stow  them  there,  the  defendant  would  have 
held  that,  inasmuch  as  there  was  a  right  been  liable.  .  .  .  Anything  voluntarily 
conferred  upon  tbe  master  by  statute,  tbe  done  by  Malone  before  tbe  rails  wnre  on 
servant,  in  furtherance  of  their  business  the  ground,  though  done  vrfih  intent  to 
within  tbe  powers  given  by  the  statute,  serve  the  defendant^  was  not  a  thing  done 
could  bind  tbe  master  ;  but,  inasmuch  as  which  tbe  defendant  bad  employed  Malone 
the  master  could  not  go  beyond  the  powers  to  do.  .  .  .  The  judge  was  bound,  in  my 
given  by  tbe  statute  and  give  tbe  plaintiff  opinion,  to  say  what  was  done  by  Malone 
into  custody  for  a  cause  not  provided  by  was  done  before  bis  employment  by  tbe 
statute,  the  servant  could  not  bind  them  defendant  was  called  into  play,  that  is, 
by  the  doing  of  an  act  clearly  in  excess  of  tbat  it  was  a  thing  which  the  defendant 
the  statute  and  not  warranted  thereby,  —  had  not  employed  Malone  to  do."  The 
the  law  not  implying  an  authority  on  the  plaintiff  was  nonsuited.  It  is  proper  to 
part  of  a  servant  to  do  an  act  wholly  un-  say  that  Denman,  J.,  entertained  a  con- 
lawful,  trary  view,  holding  that  it  was  entirely  a 

•  Limpus  V.  Tbe  General  Omnibus  Co.,  question  of  fact  for  the  jury  to  say  whether 

1  H.  &  C.  526.     Thus,  in  Bums  v.  Poul-  the  servant  was  acting  within  the  scope  of 

son,  42  L  J.  C.  P.  302,  one  W.  was  em-  his  employment,  and  be  relied  npon  the 

ployed  to  cart  certain  iron  to  a  wbaif,  and  following  cases  to  sustain  bis  position  : 

the  defendant,  a  stevedore,  to  ship  it  on  Storeys.  Asbton,  88  L.  J.  (n.  s.)  Q.  B. 

board  a  ship  alongside.    The  defendant's  223  ;  Joel  v.  Morrison,  12  C.  &  P.  501  ; 

foreman,  who  was  acting  for  him,  being  Whatman  v.  Peanon,   7  B.  &  S.   187 ; 

dissatisfied  with  tbe  uncarting  of  the  iron  Mitchell   v,  Crassweller,    IS  C.  B.  237. 

by  W.'s  carters,  got  into  tbe  cart,  and  in  But  it  will  be  observed  by  examination  of 

throwing  out  some  of  the  iron  injured  tbe  tbe  opinion  delivered  by  the  judge,  and  of 

plaintiff.    It  was  shown  to  be  W.*s  duty  the  cases  cited  by  him,  that  be  failed  to 

to  uncart  tHe  iron,  and  tbe  defendant's  make  tbe  necessary  distinction  between 

duty  only  to  take  it  when  so  uncarted  the  doctrine  of  tbe  cases  referred  to  and 

by  W.'s  carters.     In  reference  to  tbe  lia-  tbe  case  in  band.   In  tbe  cases  relied  upon 

bility  of  tbe  defendant  to  reepond  for  there  was  no  claim  tbat  tbe  servant  was 
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course  of  his  employment,  he  does  an  act  which  produces  injury  to 
another,  even  though  the  act  amounts  to  a  trespass,  yet  if  he.  can 
justify  himself  to  the  master,  the  master  is  responsible  for  the 
damages.^ 

A  servant  of  a  railroad  company  took  down  the  bars  in  a  fence  un 
the  side  of  the  track,  and  left  them  down,  whereby  horses  escaped  at 
night  from  an  adjoining  field,  upon  the  track,  and  were  killed  by  an 
engine  of  the  company.  It  appeared  that  at  the  time  of  taking 
down  the  bars  he  was  engaged  in  a  business  which  concerned  him- 
self, and  in  which  the  company  had  no  interest ;  but  it  was  under- 
stood, by  virtue  of  the  employment  of  the  servant  by  the  company, 
that  if  the  former,  at  any  time  after  his  day's  labor  was  over,  saw 
anything  amiss,  he  was  required  to  give  the  necessary  attention  to  it 
without  being  specially  directed  so  to  do.  In  an  action  to  recover 
the  value  of  the  horses  killed,  it  w&s  held  that  the  servant  was  acting 
in  the  course  and  scope  of  his  employment  in  leaving  the  bars  down, 
and  that  the  company  was  liable  in  damages  therefor.*  In  another 
case,  a  watchman  employed  to  watch  the  defendant's  freight-house, 
cut  loose  the  plaintiffs  steamboat  that  took  fire  in  the  night-time 
near  the  freight-house.  The  boat  drifted  away  and  was  burned.  It 
appeared  that  the  fire  did  not  endanger  the  freight-house  and  could 
easily  have  been  extinguished.  No  evidence  of  any  authority  for 
the  act  of  the  watchman  was  given,  except  such  as  might  be  implied 
from  the  business.  It  was  held  that  the  act  was  not  within  the 
scope  of  the  servant's  implied  authority.*  Another  apparent  excep- 
tion to  the  general  rule  is,  where,  though  the  person  causing  the  in- 
jury is  engaged  upon  the  business  of  another,  he  is  not  in  fact  the 
servant  of  that  other,  but  of  a  tliird  party.  Thus,  if  a  carriage  and 
horses  are  let  out  to  hire  by  the  day,  week,  month,  or  job,  and  the 
driver  is  selected  and  appointed  by  the  owner  of  the  carriage,  the 
latter  is  responsible  for  aU  injury  resulting  from  the  negligent  and 
careless  driving  of  the  vehicle,  although  the  carriage  may  be  in  the 
possession  and  under  the  control  of  the  hirer.* 

acting  for  any  other  person  than  the  mas-  *  Chapman  v.  New  York,  &c  R.  R. 

ter,  whUe  in  the  case  in  hand  he  was  vol-  Co.,  83  N.  Y.  869. 

unteering  to  serve  another  to  perform  a  '  Thames  Steamboat  Co.  v,  Hoasatonic 

duty   with  tike  discharge  of   which  the  R.  B.  Co.,  24  Conn.  40. 

master  was  not  charged.    In  many  of  its  *  Laagher  v.  Pointer,  5  B.  kC,  572  ; 

features  this  case  is  identical  with  Stevens  Smith  v.   Lawrence,  2  Moo.  &  Robb  3  ; 

V.  Armstrong,  6  N.  Y.  485.  Dean  «.  Braothwaite^  5  Esp.  86. 

1  Harlow  v.  Humiston,  6  Cow.  (N.  Y.) 
189. 
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A  master  is  liable  for  the  act  of  his  servant,  done  in  the  course  of 
his  employment  about  his  master's  business.^  But  he  is  not  respon- 
sible for  an  act  done  outside  of  his  employment ;  ^  nor  for  the  wan- 
ton violation  of  the  law  by  the  servant.^  Thus,  the  owner  of  a  raft, 
although  not  present,  is  liable  for  any  damage  which  may  be  done 
to  the  property  of  others  upon  the  river,  occasioned  by  the  negli- 
gent or  unskilful  management  of  his  pilot.^ 

But  for  an  act  which  is  not  expressly  or  impliedly  authorized  by 
the  employer,  the  latter  is  not  responsible ;  nor  for  an  act  done  at 
a  time  when  the  servant  is  not  engaged  in  his  service.  Thus,  where 
the  master  gave  his  servant  a  holiday  and  let  him  take  his  horse 
and  cart  to  attend  a  fair,  it  was  held  that  the  master  was  not  liable 
for  injuries  inflicted  by  him  with  the  horse  and  cart  during  his  ab- 
sence.^ So,  where  the  master  sent  his  servant  with  his  cart  to  get 
the  goods  of  B.  only,  and  he  undertook  to  carry  the  goods  of  C.  also,  it 
was  held  that  the  master  was  not  liable  for  the  loss  of  C.'s  goods.^ 
In  these  cases  there  was  no  act  done  for  the  master,  but  the  servant 
was  acting  for  himself  In  an  English  case,  the  plaintiff,  who  was 
travelling  on  the  defendants'  line,  on  arriving  at  a  station,  took 
part  verbally  in  a  dispute  going  on  between  some  other  passengers 
and  the  defendants'  servants,  relative  to  a  railway  ticket ;  thereupon 
the  defendants'  servants  seized  him,  ran  him  down  an  incline,  pushed 
him  out  of  the  station,  and  as  he  passed  through  the  door,  gave  him 
a  kick.  It  was  held  that  the  company  was  responsible  for  this  as- 
sault. The  plaintiff,  when  outside  the  station,  was  desirous  of 
coming  back  into  the  station  for  the  purpose  of  complaining  to  the 
station-master  of  the  assault.  While  he  was  standing  outside  the 
station,  some  of  the  defendants*  servants  came  out  struggling  and 
fighting  with  other  persons.  Ultimately,  the  servants  who  were  po- 
lice-constables in  the  service  of  the  company,  secured  two  of  the 
persons,  and  then  one  of  these  servants  of  the  company,  who  was 
drunk,  seized  the  plaintiff,  and  took  him,  together  with  the  others, 
to  the  police  station,  where  he  charged  all  three  with  having  been 
drunk  and  disorderly.  As  the  inspector  refused  to  take  this  charge, 
the  company's  servant  then  charged  them  with  having  assaulted  the 
officers  of  the  company,  and  obstructed  them  in  the  execution  of 

1  Priwter  V,  Atigley,  5  Rich.  (S.  C.)  44.         ■  Moore  v.  Sanborne,  2  Mich.  619. 

*  McClenAghani;.  Brock,  6  Rich.  (S.C.)         <  Shaw  v.  R4*ed,  9  W.  &  S.  (Penn.)  72. 
17  ;  Aldrich  *.   Boston,  Ac.  R.  R.  Co.,         *  Bard  v.  Yohn,  26  Penn.  St  482. 
100  Maas.  81;  Bryant  v.  Rich,  106  id.         «  Satterlee  v.  Oroot,  1  Wend.  (K.T.) 

811.  272. 
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their  duty.  The  plaintiff  and  the  others  were  then  taken  into  cus- 
tody on  this  charge,  and  locked  up.  In  the  instructions  issued  by 
the  defendants  to  the  policemen  in  their  service  such  policemen 
were  authorized  to  take  into  custody  any  one  whom  they  might  see 
commit  an  assault  upon  another  at  any  of  the  defendants'  stations, 
and  for  the  purpose  of  putting  an  end  to  any  fight  or  affray ;  but 
they  were  enjoined  to  use  this  power  with  extreme  caution,  and  not 
at  all  if  the  fight  or  affray  was  at  an  end  before  they  interfered.  It 
was  held  that  the  acts  of  the  company's  policemen  were  beyond  the 
scope  of  their  authority,  and  that  the  defendants  were  not  responsible 
for  them.^  But  if  the  plaintiff  was  to  be  regarded  as  a  passenger 
while  waiting  at  the  station,  would  not  the  defendant  have  been  lia- 
ble whether  the  act  of  the  policemen  was  authorized  or  not  ? 

In  one  case  an  engineer,  while  his  locomotive  was  standing  near 
a  street-crossing,  at  the  instant  a  person  was  crossing  the  track  in 
front  of  his  engine,  negligently  or  maliciously  caused  the  steam  to 
escape,  whereby  the  team  was  made  to  run  away  and  injury  was  in- 
flicted. It  was  held  that  the  company  were  liable.^  But  where  the 
plaintiff  employed  the  defendant  to  remove  her  goods  in  his  cart  for 
hire,  and  with  the  consent  of  the  defendant's  carman,  the  plaintiff  got 
on  the  cart  with  the  goods,  and  on  the  way  the  cart  broke  down,  and 
the  plaintiff  was  seriously  injured,  and  her  goods  broken,  it  was  held 
that  the  plaintiff  was  not  entitled  to  recover  damages  for  the  personal 
injury.^  Where  a  servant  on  a  steamboat  discharged  a  gun  and 
injured  the  plain tifTs  slave,  who  was  upon  a  lighter  along-side,  it  was 
held  that  the  master  was  not  liable.*  So,  where  an  injury  was  in- 
flicted by  the  servant  in  doing  an  errand  for  the  master,  by  riding  the 
master's  horse,  which  he  took  without  any  authority  from,  or  the 
knowledge  of,  the  master;*  where  an  injury  was  inflicted  while  firing 
a  salute  with  a  cannon,  on  board  the  master's  boat,  the  salute  being 
fired  without  the  knowledge  or  direction  of  the  master;*  where 
the  plaintiff  was  injured  by  reason  of  the  escape  of  the  defendant's 
horses  from  the  control  of  the  servant  in  charge  of  them,  because 
they  were  struck  by  another  servant  of  the  defendant,  who  had  no 
authority  or  control  over  the  horses;^  where  a  servant  who  had 

1  Walker  v.  The  South-Eastern  Bail-         *  McClenaghanv.Brock,  5Rich.  (S.C.) 

way  Co.,  C.  P.  28  L.  T.  R.  14.  L.  17. 

«  Toledo,  W.  ft  W.  R.  R.  Co.  v.  Har-         •  Goodman  v.  Kennell,  8  C.  &  P.  168. 
mon,  47  111.  298.  *  Haack  v.  Fe^iring,  nnte, 

s  Lygo  V,  Newbold,   24  £ng.  Law  ft        ^  Weldon  v.  N.  Y.  ft  H.  R  R  Ca,  6 

Eq.  607.  Bo«.  (N.  Y.)  676. 
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been  sent  to  moor  a  vessel  in  the  river,  took  a  boat  without  leave 
to  return  in ;  ^  where  a  servant  driving  his  master's  horse  got  off 
the  carriage  and  took  hold  of  a  horse  standing  before  a  van,  and 
caused  the  van  to  move  so  as  to  make  room  for  the  carriage  to  pass, 
whereby  a  p£U)king-case  fell  from  the  van  and  broke  the  thills  of 
the  plaintiff's  gig;'  where  the  servant,  employed  to  work  upon 
the  plaintiff's  house,  willuUy  bespattered  the  walls,^  or  while  driv- 
ing the  master's  cart  assaulted  a  person,^  —  it  was  held  that  the  mas- 
ter was  not  Uable  for  the  injury.  Thus  it  will  be  seen  that  in  the 
absence  of  express  ordei's  to  do  an  act,  in  order  to  render  the  mas- 
ter liable  the  act  must  not  only  be  one  that  pertains  to  the  business, 
but  must  also  be  fairly  within  the  scope  of  the  authority  conferred 
by  the  employment  When  the  act  of  the  servant  is  not  fairly 
within  the  scope  of  his  implied  authority,  or  is  not  directed  by  the 
master,  the  act  is  that  of  the  servant,  and  the  master  cannot  be 
held  chargeable  simply  because  it  was  done  while  in  his  employ- 
ment and  for  his  benefit.^  But  the  fact  that  the  servant  did  not  do 
the  act  as  ordered  or  contemplated  by  the  master  is  no  defence. 

In  order  to  charge  the  master,  the  injury  must  arise  from  an  act 
done  in  the  service  of  the  master,  and  from  the  doing  of  an  act 
which  the  master  was  bound  to  perform,  or  which  he  had  directed 
the  servant  to  do.  If  the  service  is  rendered  for  another,  or  in  doing 
that  which  some  other  person  is  bound  to  perform,  he  is  acting  as 
the  servant  of  him  on  whom  the  duty  rested.  Thus,  where  the  de- 
fendant sent  his  servant  to  B.'s  store  to  get  a  box  which  he  had 
bought  of  B.,  and  the  box  being  in  the  loft  of  the  store,  the  servant 
by  B.'s  permission,  went  into  the  loft  to  get  the  box,  and  letting  it 
down  by  means  of  a  tackle  and  fall,  the  box,  through  the  servant's 
negligence,  slipped  out  of  the  fall  and  fell  upon  the  plaintiff  and  in- 
jured him  seriously,  —  in  an  action  against  the  master,  it  was  held 
that  the  servant  was  acting  as  the  seiTant  of  B.,  when  the  injury 
was  inflicted,  and  that  the  defendant  was  not  liable  therefor .• 

As  has  previously  been  stated,  it  is  not  the  instructions  of  the 
master  that  determine  the  extent  and  limit  of  the  servant's  au- 

1  Brown  V.  Puiriance,  ante.  Bard  v.  Yohn,  ante :  Steele  v.  Smith,  8 

«  Umb  V.  Palk,  9  C.  &  P.  629.  E.   D.   8.   (N.   Y. )   821  ;  Keith  «.  Keir, 

»  Ganrey  v.  Dung,  80  How.  Pr.  (N.  Y.)  Hayes,  8. 
815.  •  Stevens  r.  Armstrong,  6  N.  Y.  485 ; 

*  Baird  «.  Hamilton,  Hay  (Sc.)  29.  Brown  «.  Poulaon,  ante;  Cosgrore  v.  Og- 

•  Mackenzie  v,  McLeod,  10  Biiig.  885  ;  den,  ante. 
SatterV**  «.  Oront.  1  Wend.  (N.  Y.)  278 ; 

VOL.  II.  —  82 
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thority,  but  the  nature  of  the  employment,  the  character  of  the 
service  required,  the  character  of  the  act  done,  and  the  circum- 
stances under,  and  purpose  for  which  it  was  done.  In  deter- 
mining the  question  of  authority,  regard  must  be  had  to  the  object, 
purpose,  and  end  of  the  employment.  When  a  person  employs 
another  to  drive  his  carriage,  it  is  not  to  be  presumed  that  he 
employs  him  to  drive  it  purposely  and  intentionally  against  the 
carnage  of  another,  when  such  act  is  wholly  unnecessary  to  carry 
out  any  purpose  of  his  master ;  but  if  the  servant,  in  driving  the  car- 
riage, finds  himself  involved  in  a  position  of  danger,  either  to  him- 
self or  the  team,  and  in  extricating  himself  purposely  drives  against 
the  carriage  of  another  and  overturns  it,  this  is  most  certainly  a  part 
of  his  duty,  and  is  within  the  scope  of  his  authority,  because  he  is 
presumed  to  be  clothed  with  authority  to  do  everything  essential  to 
effectuate  the  purpose  and  ends  of  his  employment.^ 

It  may  be  said  to  be  well  settled  that  the  master  is  not  only  re- 
sponsible for  the  negligence  or  misfeasance  or  malfeasance  of  his  ser- 
vant in  respect  of  the  discharge  of  duties  expressly  imposed  upon 
him,  but  also  in  all  cases  where  the  act  of  the  servant  is  within  the 
scope  of  his  implied  authority;  and  in  determining  this,  the  na- 
ture of  the  emploj'ment,  and  the  ends  and  purposes  sought  to  be  at- 
tained, are  material  elements,  and  the  re«J  test  of  liability.^  Prima 
facUy  when  the  act  is  one  which  the  master  himself  might  have 
done,  it  will  be  presumed  that  it  was  an  act  within  the  scope  of  the 
servant's  authority,  and  the  burden  of  proving  want  of  authority 
rests  upon  the  defendant.*  In  the  first  case  cited  in  the  last  note, 
the  plaintiff  brought  an  action  for  an  assault  committed  upon  him 
by  the  defendant's  servant,  a  brakeman,  in  forcibly  ejecting  him 
from  one  of  their  passenger-cars.  It  appeared  that  the  defendants 
set  apart  a  car  for  ladies,  and  gentlemen  accompanied  with  ladies. 
The  servant  was  stationed  at  the  entrance  of  the  cars  to  direct  pas- 
sengers what  cars  to  take.     The  plaintiff,  not  being  accompanied  by 

1  Limpua    v.   General    Omnibus    Co.,  64  N.  Y.  129  ;  Peck  v.  H.  R.  &  N.  Y.  C. 

7  C.   B.  (n.  8.)  290  ;  Seymour  v.  Green-  R.  R.  Co.,  6  T.  &  C.   (N.  Y.)  485 ;  70 

wood,  6  H.  &  N.  359  ;  Croft  t>.  Alison,  N.  Y.  687. 

anU.  »  Peck  v.  N.  Y.  Central,  to.   R.  R. 

'  Ramsden  v.  Boston  &  Albany  R.  R.  Co.,  anU.     See,  similar  in  its  facts  and 

Co.,  104  Mass.  117  ;  Howe  v.  Newmarch,  doctrine,  Bass  v.  Chicafpo,  &c.  R.  R.  Co., 

12  Allen  (Mass.),  49  ;  Shea  v.  Sixth  Ave.  42  Wis.    654  ;    Jackson  v.  Second  Ave. 

R.  R.   Co.,    62  N.  Y.  180 ;   Goddafd  v.  R.  R.   Co.,  47  N.  Y.    274 ;    Higgins  r. 

Grand  Trunk  R.   R.  Co.,  57  Me.  202 ;  Watervliet  Turnpike  Co.,  46  id.  23  ;  Coa- 

Rounds  V.   Lackawanna,  &c.   R.  R.  Co.,  grove  v.  Ogden,  49  id.  225. 


SEC.  816.]  BULE  AS  TO  ASSAULTS,   ETC.  1219 

a  lady,  entered  the  car  reserved  for  ladies,  and  the  servant  directed 
him  to  get  into  another  car.  This  the  plaintiff  refused  tu  do,  and 
the  assault  complained  of  was  committed  in  forcibly  removing  him. 
In  defence  it  was  urged  that  the  servant  exceeded  his  powers,  and 
was  not  authorized  to  remove  the  plaintiff  from  the  car,  but  only  to 
direct  him  what  car  to  take.  Upon  this  question  James,  J.,  said : 
"  That  a  master  is  not  liable  for  the  wrongful  act«  of  his  servant,  un- 
less done  in  his  service  and  within  the  scope  of  his  employment,  will 
not  be  disputed.  If  the  employ^  who  removed  the  plaintiff  is  to 
be  regarded  as  a  brakeman  unauthorized  to  perform  any  duties  other 
than  such  as  pertained  to  that  office,  and  volunteered  the  act  in 
question  without  other  authority  or  direction,  then  the  defendant 
was  not  liable  in  this  case.  But  as  brakeman  he  was  an  employe 
of  the  company,  subject  to  its  authority  and  the  direction  of  its  offi- 
cers ;  and  as  such  employ^  he  was  directed,  by  the  person  in  charge, 
to  see  that  gentlemen  without  ladies  did  not  enter  that  car ;  and  it 
was  in  the  performance  of  that  service  he  did  the  act  complained  of. 
It  is  true  he  was  not  ordered  to  remove  persons  from  the  car ;  his 
orders  were  to  notify  gentlemen  not  in  charge  of  ladies  that  such  car 
was  reser\'ed,  and  direct  them  to  cars  forward ;  so  that  in  removing  tlie 
plaintiff  he  clearly  exceeded  the  orders  given  hira.  But  this  fact  the 
plaintiff  could  not  know ;  as  between  him  and  the  company,  it  was 
enough  that  the  act  was  done  in  the  prosecution  of  the  master's  busi- 
ness, and  if  the  servant  deviated  from  or  exceeded  his  instructions, 
that  fact  did  not  excuse  the  master  from  responsibility.  The  order  to 
the  brakeman,  and  his  performance,  warrant  the  conclusion,  even  as  a 
matter  of  law,  that  he  was  acting  within  the  scope  of  the  employment 
he  was  then  set  to  perform,  if  persons  disregarded  his  directions  and 
persisted  in  entering  that  car.  The  defendant  had  the  right  to  set 
apart  a  car  for  lady  passengers,  and  exclude  other  persons  from  it ; 
if  other  persons,  after  notice,  persisted  in  entering  it,  the  defendant 
had  the  right  to  enforce  their  removal,  using  no  more  force  than 
necessary  for  that  purpose.  The  brakeman  did  no  more  than  the 
master  had  the  right  to  do  under  tlie  circumstances,  and  the  pre- 
sumption is  that  in  doing  it  he  was  acting  within  the  scope  of  his 
then  employment " 

A  distinction  is  made  between  a  special  and  a  general  service  in 
some  of  the  cases,  but  it  is  not  clear  that  any  such  distinction  is 
tenable.  Thus,  it  has  been  held  that  where  a  person  directs  another 
to  do  a  specific  act,  not  pertaining  to  his  general  employment,  the 
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master  is  only  responsible  for  an  actual  execution  of  the  order, — as, 
where  a  servant  is  sent  to  drive  a  beast,  trespassing  upon  the  mas- 
ter's premises,  out  of  a  certain  field,  that  the  master  is  not  liable  if 
the  servant  drives  it  elsewhere ;  ^  or  if  he  is  sent  to  distrain  cattle, 
damage  feasant,  that  the  master  is  not  liable  if  they  are  distrained 
by  him  in  any  other  manner.^  But  the  doctrine  of  these  cases  is 
wholly  untenable,  both  upon  principle  and  authority ;  because  the 
master  having  expressly  directed  the  doing  of  the  act  from  the 
wrongful  execution  of  which  injury  results,  he,  in  law,  is  treated  as 
having  authorized  all  that  was  done  by  the  servant  strictly  in  fur- 
therance of  the  end  sought  by  his  orders,  and  with  a  hondfde  pur- 
pose on  the  servant's  part  to  execute  them ;  and  the  rule  applicable 
in  cases  of  agency  does  not  seem  to  apply.  For  instance,  if  a  mas- 
ter sends  his  servant  to  drive  another's  cattle  out  of  his  lot,  and 
while  the  servant  is  engaged  in  this  duty,  he  carelessly  throws  a 
stone  at  one  of  them,  and  lames  or  kills  it,  the  master  is  liable  for 
the  injury.  True,  he  did  not  direct  the  servant  to  throw  the  stone, 
or  to  injure  or  kill  the  cattle ;  possibly  he  directed  him  to  drive  them 
out  with  the  utmost  care ;  but  by  his  order  to  the  servant  to  do  the 
act,  he  set  in  motion  the  agency  that  produced  the  mischief,  and  made 
it  possible  for  the  wrong  to  be  inflicted,  and  must,  in  law,  be  re- 
garded as  having  authorized  it.^  The  question  of  authority  does 
not  depend  upon  the  master's  instructions  to  the  servant,  is  not  to 
be  measured  by  the  power  expressly  delegated  to  him,  but  also  by 
the  nature  and  character  of  the  service  with  which  he  was  intrusted, 
and  the  possible  results  of  leaving  the  duty  to  be  performed  by 
him  *  Baron  Parke,  in  the  case  first  cited,  enunciated  the  true  rule 
of  a  master's  liability  thus :  "  Whenever  the  master  has  intrusted 
the  servant  with  the  control  of  the  carriage,  it  is  no  answer  that  the 
servant  acted  improperly  in  the  management  of  it."  Tlie  law 
presumes  a  master  to  be  acquainted  with  the  acts  of  his  servant  in 
the  course  of  his  business,*  and  he  is  chargeable  with  liability  for  all 
his  acts,  done  in  the  course  of  his  employment,  wliich  are  fairly  in- 

1  Oxford  V.  Peter,  28  111.  484  ;  Priteh-    Pooley.  6  CI.  &  F.  910,  n.  ;  Garretzen  r. 
ard  V.  Keefer,  53  id.  117.  Duenckel,  50  Mo.  104  ;  11  Am.  Rep.  405  ; 

2  Lyons  v.  Martiu,  8  Ad.  &  El.  Howe  v.  Newmarch,  12  Allen  (Mass.),  49. 
«  Shea V.  Sixth  Ave.  R.  R.  Co.,62N.Y.  «  Joel  v.    Morrison,   6  C.  &  P.  501  ; 

180  ;  Higgins  v,  Watervliet  Turnpike  Co.,  Booth  v.   Mister,   7  id.  66  ;  Wanstall  v, 

46  id.  23  ;  Meyer  t?.  Second  Ave.  R.  R.  Co.,  Pooley,  6  CI.  &  F.  910,  n,  ;  Sleath  v.  Wil- 

8  Bosw.  (N.  Y.)  805  ;  Jackson  v.  Second  son,  9  C.  &  P.  612. 
Ave.  R.  R.  Co.,  47  N.  Y.  274  ;  Croft  v.         »  Rex  «.  Almon,  5  Burr.  2686. 
Alison,  4   B.   &  Aid.  590  ;  Wanstall  v. 
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cident  to  the  business  and  grow  out  of  its  execution.^  It  is  not  essen- 
tial, in  order  to  charge  the  master,  that  the  act  should  be  necessary 
for  the  proper  performance  of  the  duty,  or  that  it  should  be  in  con- 
formity to  the  master's  directions;^  but  if  it  was  done  in  the  course 
of  his  employment,  and  arises  from  the  manner  in  which  the  ser- 
vant undertook  to,  or  in  fact  did,  execute  the  duty  assigned  him, 
and  it  was  an  act  in  any  sense  warranted  by  the  express  or  im- 
plied authority  conferred  upon  him  by  the  employment,  the  mas- 
ter is  liable,  even  though  the  act  was  ill-advised,  unnecessary  and 
improper.* 

When  a  person  puts  another  in  his  place  to  do  certain  acts  in  his 
absence,  he  necessarily  leaves  him  to  determine  for  himself,  accord- 
ing to  his  judgment  and  discretion,  according  to  circumstances  and 
exigencies  that  may  arise,  when  and  how  the  act  is  to  be  done,  and 
trusts  him  for  its  proper  execution ;  consequently,  he  is  answerable 
for  the  wrongful  execution  of  the  act,  either  in  the  manner  or  occa- 
sion of  doing  it,  provided  it  is  done  bond  fide  in  the  prosecution  of 
his  business,  and  within  the  scope  of  the  servant's  express  or  im- 
plied authority,  and  not  from  mere  caprice  or  wantonness,  and  wholly 
outside  the  duties  imposed  upon  him  by  the  master.*  Thus,  in  an 
English  case,*  the  plaintiff,  a  passenger  on  the  defendants*  line  of 
railway,  sustained  injuries  in  consequence  of  being  violently  pulled 
out  of  a  railway  carriage  by  one  of  the  defendants'  porters,  who 
acted  under  an  erroneous  impression  that  the  plaintiff  was  in  the 
wrong  carriage     The  defendants'  by-laws  did  not  expressly  author- 

1  Bryant  v.  Rich,  106  Mass.  180  ;  Al-  den  t;.  Boston  &  Albany  R.  R.  Co.,  104 

drich  t?.  Boston,  &c.  R.  R.  Co.,  100  Mass.  Mass.  117  ;  Sherley  «.   BiUiugs,  8  Bush 

81  ;  Higgins  «.  Watervliet  Turnpike  Co.,  (Ky.),    147;    Goddard  «.    Grand  Tnink 

46  N.  Y.  23.  R-   R-  CJo.,    57   Me.    202 ;    Garretzen  v. 

*  Limpufl  V.  Gen.  Omnibus  Co.,  7  C.  B.  Duenckel,  wnie ;  Wanstall  v.  Pooley,  6  C. 
(N.  8.)  290 ;  Minter  v.  Pacific  R.  R.  Co.,  &  F.  910,  n ;  Keith  v.  Keir,  Hayes,  8 ; 
41  Mo.  603.  Croft  v.  Wilson,  ante  ;  Shea  v,  R.  R.  Co., 

«  Ramsden  v.  Boston  &  Albany  R.  R.  62  N.  Y.  180  ;  Bryant  v.  Rich,  106  Ma«<8. 

Co.,  104  Mass.  117  ;  Howe  v.  Newmarch,  180  ;    Higgins  v.  Watervliet  T.   Co.,  46 

12  Allen  (Mass.),  49;  Shea  v.  R.  R.   Co.,  N.  Y.  23;  Minter  v.  Pacific  R.  R.  Co., 

62  N".  Y.  180 ;  Garretzen  v.  Duenckel,  50  41   Mo.   503.      Where  the  master  gives 

Mo.    104  ;   Limpus  t?.  General   Omnibus  general  directions  to  his  servant,  trusting 

Co.,  aiUe;  SuUivan  v.  R.  R.  Co.,  11  Iowa,  to  the  discretion  of  the  latter,  he  may  be- 

421,  come  liable  for  his  action  ;  but  when  the 

*  Limpus  V.  General  Omnibus  Co.,  directions  are  specific,  and  the  servant 
7  0.  B.  (N.  s.)  290  ;  Howe  v.  Newmarch,  transcends  his  directions,  the  master  does 
12  Allen  (Mass.),  49  ;  Holmes  v.  Wake-  not  become  liable.  Pritchard  v,  Keefer 
field,  12  Allen  (Mass.),  580 ;  Suydam  v.  63  111.  117. 

Moore,  8  Barb.  (N.  Y. )  358  ;    Weed  v,         *  fiayley  v,  Manchester,  Ac.  Ry.  Co., 
Panama  R.  R.  Co.,  17  N.  Y.  862 ;  Rams-    L.  R.  7  C.  P.  415. 
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ize  the  company's  servants  to  remove  any  person  being  in  a  wrong 
carriage,  but  they  provided  that  no  person  should  be  permitted  to 
enter  any  carriage  or  to  travel  therein  without  having  first  paid  fare 
and  taken  a  ticket,  and  that  the  porters  should  act  under  the  orders 
of  the  station-master.  It  was  held  by  the  court  that  the  company 
was  liable.^ 

In  a  New  York  case,^  the  plaintiflF,  a  boy  twelve  years  old,  jumped 
on  the  baggage-car  of  the  defendants'  passenger  train,  to  ride  down 
to  the  round-house.  A  quantity  of  wood  was  piled  along  the  track. 
While  the  train  was  being  backed  down,  and  when  it  arrived  at  the 
wood-pile,  the  baggageman  in  charge  of  the  train  discovered  the  boy 
on  the  car  and  ordered  him  oflF.  The  boy  responded  that  he  could 
not  get  off  because  the  wood  was  right  there.  The  baggage-master, 
with  an  oath,  kicked  the  plaintiff  off  the  car,  and,  falling  against  the 
wood,  one  of  his  legs  was  thrown  under  the  car  and  crushed.  A 
notice,  as  follows,  was  posted  in  the  baggage-car :  "  No  person  will 
be  allowed  to  ride  in  this  baggage-car,  except  the  regular  train-men 
employed  thereon.  Conductors  and  baggagemen  must  see  this  order 
strictly  enforced."  Still  another  notice  was  printed  in  the  posted 
time-cards  as  follows:  "Train  baggagemen  must  not  permit  any 
person  to  ride  in  the  baggage-car,  except  the  conductor  and  news- 
agent connected  with  the  train.  Conductors  and  baggagemen  will 
be  held  alike  accountable  for  a  rigid  enforcement  of  this  rule."  In 
an  action  to  recover  for  the  damages  inflicted  by  the  injury,  the 
court  held  that  the  defendants  were  liable.  Countryman,  J.,  in  a 
very  able  and  carefully  considered  opinion,  reviewed  the  cases  bear- 
ing upon  these  questions,  and,  among  other  things,  said :  "  The  ser- 
vant, in  thus  removing  the  plaintiff,  was  engaged  in  the  line  of  his 
duty  and  obeying  the  instructions  of  the  defendant;  and  to  shield  it 
from  liability  the  instructions  must  have  been  reasonable  and  proper 


*  Jeffereonville,  &c.  R.  R.  Co.  v.  Rog- 
ei-s,  38  Ind.  116  ;  10  Am.  Rep.  103 ;  Rams- 
deu  V,  Boston,  &c.  R.  R.  Co.,  104  Mass. 
117  ;  4  Am.  Rep.  117  ;  Holmes  v.  Wake- 
field, 12  Allen  (Mass.),  580. 

'  Rounds  V.  Del.  &  Lackawanna  R  K. 
Co.,  5  T.  &  C.  (N.  Y.)  475,  64  N.  Y. 
129.  See  also  Hoffman  v.  N.  Y.  Cen- 
tral, &c.  R.  R.  Co.,  87  N.  Y.  25,  41  Am. 
Rep.  25,  where  it  was  held  that  a  boy 
eight  years  old  who  had  jumped  upon  the 
steps  of  a  passenger  railway  and  sat  on 
the  platform  to  steal  a  ride,  but  was  kicked 


off  by  the  conductor  or  brakeman  and  was 
injured,  could  recover  therefor.  See  also 
Penn.  R.  R.  Co.  v.  Toomey,  91  Penn.  St 
256,  where  it  was  held  that  a  railway 
company  was  liable  for  injuries  inflicted  by 
a  conductor  in  removing  a  trespasaer  from 
the  platform  of  a  car.  But  see  Allegheny 
Valley  R.  R.  Co.  v,  McLain,  91  Penn.  St. 
442,  where  it  wa.<«  held  that  a  railway  com- 
pany is  not  liable  to  a  passenger  who  is 
wrongfully  removed  from  the  cars  upon 
which  he  has  a  right  to  ride.  But  this  is 
haixily  accurate. 
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with  reference  to  the  rights  of  the  plaintiff,  and  must  have  been 
executed,  under  all  the  circumstances,  in  a  reasonable  and  proper 
manner.  Having  made  suitable  regulations,  the  defendant  was  also 
bound  to  see  that  they  were  properly  executed.  The  principal  must 
necessarily  be  answerable  within  reasonable  limitations  for  the  man- 
ner in  which  his  instructions  are  carried  into  effect.  .  .  .  And  the 
principal  must  necessarily  be  bound  by  any  lack  of  judgment  or  dis- 
cretion of  the  agent,  whereby  he  acts  improperly  and  inflicts  un- 
necessary injury."^ 

The  fact  that  the  order  is  proper,  and  only  contemplated  a  proper 
execution  on  the  part  of  the  servant,  is  of  no  account.  Having  clotlietl 
the  servant  with  authority  to  do  an  act  at  all,  the  master  is  bound  at 
his  peril  to  see  that  it  is  properly  executed,  and  is  liable  alike  for 
mistakes  of  judgment,  or  infirmity  of  temper,  on  the  part  of  liis 
servant.  Thus,  a  driver  of  horse-cars, -whose  duty  it  is  to  keep  tres- 
passers from  riding  on  the  platform,  would  naturally  be  expected  to 
execute  the  order  in  a  proper  and  lawful  manner;  but  if  he  in  fact 
executes  it  in  an  improper  and  unlawful  manner,  the  master  is  liable 
therefor,  because  he  takes  the  risk  upon  himself,  by  reposing  any 
authority  at  all  in  the  servant  to  do  an  act  which,  if  improperly  done, 
may  result  in  injury  to  others.  In  a  case  of  this  character,^  the 
plaintiff,  a  boy  of  ten  years  of  age,  wrongfully  got  upon  the  defend- 
ant's street-railway  car  while  it  was  in  motion,  and  was  permitted  to 
ride  some  distance,  when,  while  the  car  was  running  at  such  a  rate 
of  speed  as  to  make  it  unsafe  for  him  to  do  so,  he  was  ordered  by 
tlie  driver  to  jump  off,  which  he  did,  and  in  doing  so  was  thrown 
down,  and  his  right  arm  being  thrown  under  the  car  was  run  over 
and  crushed,  so  that  amputation  was  rendered  necessary;  and  the 
court  held  that  the  defendant  was  responsible  for  the  injury,  the 
order  of  the  driver  **  to  jump  off,"  considering  the  age  of  the  plaintiff, 
being  equivalent  to  a  forcible  ejection.^ 

1  Lovett  V.  Salem,  ftc.  R.  R.  Co.,  9  from  passing  across  the  street  on  the  walk. 

Allen  (Mass.),  557;  Holmes  v.  Wakefield,  The  plaintiff,  being  desirous  of  passing, 

anU ;  Kline  v.  Central  Pacific  R.  R.  Co.,  stepped  upon  the  platfrom  of  the  car  for 

87  Cal.  400;  Sanfordv.  Eighth  Ave.  R.  R.  that  purpose,  when  the  driver  pushed  her 

Co.,  23  N.  Y.  343.  off,  and  in   falling,  she  broke  her  arm. 

*  Lovett  V.  Salem,  &c.  R.  R.  Co.,  9  The  court  held,  that  inasmuch  as  it  was 
Allen  (Mass.),  557.  the  duty  of  the  driver  to  keep  trespassers 

*  In  Shea  v.  Sixth  Ave.  R.  R.  Co.,  62  off  the  platform,  he  was  acting  in  the 
N.  Y.  180,  one  of  the  defendants'  horse-  scope  of  his  employment,  and  that  the  de« 
cars  was  standing  at  the  comer  of  a  street  fendants  were  liable  for  the  assault. 

in  Kew  York,  so  as  to  prevent  persons 
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In  a  Missouri  case,'  the  application  of  this  rule  was  well  illustrated 
In  that  case  the  defendant  was  the  proprietor  of  a  gun  store,  and  his 
clerk,  upon  one  occasion,  when  showing  a  gun  to  a  customer,  at  his 
request,  and  being  informed  by  the  purchaser  that  he  would  not  pur- 
chase the  gun  unless  it  was  loaded,  loaded  the  gun,  and,  while  being 
examined  by  the  customer,  it  was  accidentally  discharged  and  in- 
jured the  plaintiff,  who  was  sitting  at  a  window  on  the  opposite  side 
of  the  street.  The  master  had  expressly  instructed  the  servant  not 
to  load  any  of  the  fire-arras,  and  it  was  urged  in  defence  that  the  act 
of  the  servant  being  in  conflict  with,  and  contrary  to  the  master's 
orders,  it  was  not  an  act  within  the  scope  of  the  servant's  authority ; 
but  the  court  held  that  notwithstanding  the  express  orders  of  the 
master,  the  act  was  done  in  the  prosecution  of  his  business,  and  there- 
fore was  within  the  scope  of  his  authority.^ 

Where  the  act  is  within  the  scope  of  the  servant's  authority,  ex- 
press or  implied,  it  is  immaterial  whether  the  injury  resulted  from 
his  negligence,  or  from  his  wilfulness  and  wantonness.*  Nor  is  it 
necessary  that  the  master  should  have  known  that  the  act  was  to  be 
done.  It  is  enough  if  it  was  within  the  scope  of  the  servant's  author- 
ity. Thus,  where  a  servant  of  a  railway  company  employed  to  clean 
and  secure  its  cars,  and  keep  persons,  out  of  them,  kicked  a  boy  eleven 
years  old  from  a  railing,  while  the  cars  were  in  motion,  whereby  he 
was  thrown  under  the  cars  and  killed,  it  was  held  that  the  act, 
although  in  nobody's  line  of  duty,  being  done  in  the  course  of  the 
servant's  employment,  the  company  was  chargeable  therefor.* 

A  master  cannot  screen  himself  from  liability  for  an  injury  com- 
mitted by  his  servant  within  the  line  of  his  employment,  by  setting 
up  private  instructions  or  orders  given  by  him,  and  their  violation 
by  the  servant  By  putting  the  servant  in  his  place,  he  becomes 
responsible  for  all  his  acts  within  the  line  of  his  employment,  even 
though  they  are  wilful  and  directly  antagonistical  to  his  orders. 
The  simple  test  is,  whether  they  were  acts  loithin  the  scope  of  his 
employment;  not  whether  they  were  done  while  prosecuting  the 

1  Garretzen  v,  Duenckel,  60  Mo.  104;  Co.,  64  N.  Y.  129;    Goddanl  v.  Grand 

11  Am.  Rep.  405.  Trunk  R.  R.  Co.,  57  Me.  202  ;  Holmes  v, 

«  Croft  V,  Allison,  4  B.  &  Aid.  590  ;  Wakefield,  12  Allen  (Mass.).  580  ;  Bryant 

Minter  w.  Pacific  R.  R.  Co.,  41  Mo.  503.  v.  Rich,  106  Mass.  180  ;  Tuller  v.  Voght, 

«  Weed  V.  Panama  R.  R.  Co.,  17  K.  Y.  13  111.  277. 
862;  Howe  V.  Newmarch,  12  Allen  (Ma8.s.),  •Northwestern   R.   R.   Co.   v.   Hack, 

49;  Shirley  v.  Billings,  8  Bush  (Ky.),  147;  66  111.  238;  Rounds*.  Delaware,  &c.  R,  R. 

Rimsden  v,   Boston,  &c.  R.  R.  Co.,  104  Co.,  64  N.  Y.  129  ;  Peck  t».  N.  Y.  Cen- 

Mass.  117  ;  Rounds  ».  Del  &Lack.  R.  R.  tral  R.  R.  Co.,  70  N.  Y.  587. 
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master's  business,  but  whether  they  were  done  hy  the  servant  in  fur- 
therance thereof  and  were  such  as  may  fairly  be  said  to  have  been  au- 
thorized by  him.  By  authorized  is  not  meant  authority  expressly 
conferred,  but  whether  the  act  was  such  as  was  incident  to  the  per- 
formance of  the  duties  intrusted  to  him  by  the  master,  even  though 
in  opposition  to  his  express  and  positive  orders.  Thus,  when  a  horse 
railroad  company,  among  other  things,  requires  its  drivers  to  keep 
trespassers  off  from  the  platform,  it  is  liable  for  the  act  of  the  driver 
in  expelling  a  person  therefrom,  even  though  the  act  is  wUful  and 
wa^iUoUy  and  although  the  person  expelled  is  not  a  trespasser.^ 
The  master  can  never  escape  liability  for  an  aJmse  of  authority  by 
the  servant ;  ^  therefore,  the  question  always  is,  whether  there  was 
any  authority,  express  or  implied,  on  the  part  of  the  servant  to  do 
the  act  ?  *  If  so,  the  master  is  liable ;  if  not,  he  is  not  liable,  even 
though  the  act  was  done  by  the  servant  while  performing  his  master's 
service.*  In  ascertaining  this  fact,  the  nature  of  the  service,  its 
character  and  incidents,  as  well  as  the  orders  of  the  master,  if  any, 
are  all  to  be  considered.  To  illustrate:  a  person  employed  as  a 
conductor  upon  a  railroad,  whose  duty  it  is  to  collect  the  fares  of 
passengers,  is,  even  though  not  specially  directed  so  to  do,  by  his 
employment  and  the  very  nature  of  his  duties,  impliedly  clothed 
with  authority  to  eject  a  person  from  the  cars,  who  shall  neglect  or 
refuse  to  pay  his  fare,  and  it  is  one  of  his  duties,  implied  from  the 
very  nature  of  the  employment  and  the  character  of  the  semce; 
therefore,  if  in  the  performance  of  this  duty,  he  uses  more  force  than 
is  necessary;^  or  if  he  assaults  or  insults  a  person  who  has  in  fact 

1  Shea  w.  Sixth  Ave.   R.  R.  Co.,  62  discharge  the  gun  by  the  defendants,  they 

N.  Y.  180.  were  Uable  for  the  manner  in  which  he 

*  Higgins  V,  Watervliet  Turn.  Co.,  46  discharged  it,  whether  in  violation  of  their 
N.  Y.  23;  Shea  «.  Sixth  Ave.  R.  R.  Co.,  instructions  or  not.  Enosr.  Hamilton,  24 
6  N.  Y.  180  ;  Phila.  &  Read.  R.  R.  Co.  v.  Wis.  658;  Hornerv.  Lawrence,  87  N.  J.  L. 
Derby.  14  How.  (U.  S.)  468  ;  Steam  Tow  46;  Casei?.  Mechanics'  Bank,  4  N.  Y.  166; 
Borft  Co.  V,  PhUa.,  Ac.  B.  R.  Co.,  28  id.  Hynes  v.  Jungren,  8  Kan.  391 ;  Cosgrove 
209.  V,  Ogden,  49  N.  Y.  255;  Tucker  v.  Wool- 

»  Shea  V,  Six\h  Ave.  R.  R.  Co.,  anU;  sey,  64  Barb.  (N.  Y.)  142;  Ryan  v.  H.  R. 

Baldwin  v.  Cassella,  21  W.  R.  16.  R-  R.  Co.,  33  N.  Y.   Superior  Ct.   137  ; 

*  In  Oliver ».  Northern  Transi^rtation  North  River  Bank  v.  Aymar,  8  HiU 
Co.,  3  Oreg.  84,  the  defendants'  servant  in-  (N.  Y.),  262  ;  McClanathan  v.  R.  R.  Co., 
jnred  the  pkintiff  by  the  careless  discharge  1  T.  &  C.  (N.  Y.)  501. 

of  a  signal  gun.     The  defendants  claimed         *  Jackson  v.  Second  Ave.  R.  R.  Co.,  47 

that  they  were  not  liable,  because  the  ser-  N.  Y.  274;  7  Am.  Rep.  448  ;  Higgins  w. 

▼ant  disobeyed  their  instructions  as  to  the  Watervliet  Turnpike  Co.,  46  N.  Y.  28 ; 

firing  of  the  gun.     The  court  held  that,  7  Am.  Rep.  298. 
inasmuch  as  the  servant  was  authorized  to 
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paid  his  fare,  and  is  lawfully  entitled  to  be  upon  the  train ;  ^  or  if  he 
ejects  a  person  from  the  train  at  a  place  where,  by  law,  he  has  no 
right  to  eject  him, — the  corporation  is  liable  for  his  acts  as  much  as 
though  the  act  had  been  specially  directed  and  authorized  by  it 

Sec.  317.  Damages  for  Injuries  to  Passengers. — In  actions  for  dam- 
ages resulting  from  personal  injuries,  it  may  be  said  that  the  person 
injured  is  entitled  to  recover  all  the  actual  damage  which  is  sus* 
tained,  which  includes  loss  of  time,  expenses  of  medical  attendance, 
nurses,  as  well  as  for  bodily  pain  and  anguish  of  mind  induced  by 
the  hurt,  and  all  the  damages  present  and  prospective  which  are  the 
natural  and  proximate  consequences  of  the  act  done  and  injuries 
received.^    Very  little  can  be  said  with  certainty  as  to  damages  for 

1  Goddard  t>.  Grand  Trunk  R.  R.  Co.,  Farnara,    11   Allen   (Mass.),  73 ;    Peoria 

67  Me.  202;  2  Am.  Rep.  39;  Peck  v.  N.  Y.  Bridge*  Assn.  v.  Looniis,  20  lU.  235  ;  Chi- 

C.  R.  R.  Co.,  6  T.  &  G.  (N.  Y.)  436;  Lira-  cago,  &c.  R.  R.  Co.  v,  Flagg,  48  UL  364  ; 

pus  V.  Gen.  Omnibus  Co.,  7  C.  B.  (n.  8.)  Chicago,  &c.  R.  R.  Co.  v.  McKcan,  40  111. 

290  ;  Seymour  v.  Greenwood,  a»i/e  ;  Mooi*e  21 S  ;  Cohen  v.  Kureka,  &c.  R.  R.  Co.,  14 

V.  Railway  Co.,  21  W.  R.  145  ;  Bayley  v.  Nev.  376 ;  Pierce  v.  Millay,  44  111.  189  ; 

Railway  Co.,  L.  R.,  7  C.  P.  415.  Hogan  t;.  Providence,  &c.  R.  R,  Co.,  8  R. 

*  Rowley  v,  London,  &c.  Ry.  Co.,  L.  1.  83  ;  Ohio,  &c.  R.  R.  Co.  v.  Dii^kerson, 
R.  5  C.  P.  Div.  280  ;  Tatten  v.  Penn.  R.  B.  69  Ind.  317  ;  Klein  v,  Jewett,  26  N.  J. 
Co.,  11  Fed.  Rep.  664  ;  Indianapolis,  &c.  Etj.  474  ;  McMahon  «.  Northern  Ceutnl 
R.  R.  Co.  V.  Stables,  62  111.  313  ;  Ohio,  R.  R.  Co.,  39  Md.  438  ;  Pittsburgh,  &c. 
&c.  R  R.  Co.  V.  Dickinson,  59  Ind.  317  ;  R.  R  Co.  v.  Andrews,  39  Md.  329  ;  Ban- 
Pittsburgh,  &c.  R.  R.  Co.  v,  Sponier,  85  non  v.  Baltimore,  &c.  R.  R.  Co.,  24  Md. 
Ind.  165  ;  Salen  v.  Virginia,  &c.  R.  R.  108  ;  Quigley  v.  Central  Pacific  R.  R,  Co., 
Co.,  18  Ne7.  106  ;  Fry  v.  Dubuque,  &c  11  Nev.  350;  Russr.  Steamboat,  14  Iowa, 
R.  R.  Co.,  45  Iowa,  416  ;  Bay  Shore  363 ;  Morris  v.  Chicago,  &c.  R.  R.  Co.,  45 
R.  R.  Co.  V,  Harris,  67  Ala.  6 ;  Indian-  Iowa,  29 ;  Chappin  v.  New  Orleans,  &c. 
apolis,  &c.  R.  R.  Co.  v.  Bimey,  11  111.  R.  R.  Co.,  17  La.  An.  19;  Smith  v. 
891  ;  Porter  v,  Hannibal,  &c.  R.  R.  Co.,  Pittsburgh,  &c.  R.  R.  Co.,  28  Ohio  St 
71  Mo.  66.  A  verdict  will  not  be  set  10.  In  an  action  against  a  railway  com- 
aside  for  excessiveness  of  damage,  unless  pany  by  a  lady  passenger,  for  a  personal 
the  amount  is  so  disproportionate  to  the  injury  caused  by  gross  negligence,  and 
injury  as  to  evince  prejudice  or  passion  on  where  it  appeared  the  injury  was  severe, 
the  part  of  the  jury.  Phillips  v.  South-  her  spine  being  injured  permanently,  she 
Western  Ry.  Co.,  L.  R.  4  Q.  B.  Div.  406  ;  being  a  person  of  education  and  a  teacher 
Ransom  v.  N.  Y.  &  Eri"  R.  R.  Co.,  15  by  profession,  $8,958  damages,  while  con- 
N.  Y.  415 ;  Chicago,  &c.  R.  R.  Co.  v.  sidered  large,  was  held  not  so  excessive  as 
Hazyards,  26  LU.  373  ;  Curtis  v.  Rochester,  to  warrant  a  reversal  of  the  judgment. 
&c.  R.  R.  C).,  18  N.  Y.  534  ;  Holj'oke  Illinois  Central  R.  R.  Co.  w.  Parks,  88  111. 
V.  Gd.  Trunk  R.  R.  Co.,  48  N.  H.  541 ;  873.  Where  a  young  man,  thirty  years 
Hopkins  v.  A  lantic.  &c.  R.  R.  Co. ,  36  of  age,  engaged  in  an  employment  which 
N.  H.  9 ;  Drew  t;.  Sixth  Ave  R.  R.  Co.,  had  a  regular  system  of  promotions,  and 
26  N.  Y.  49  ;  Malone  v,  Hawley,  46  Cal.  earning  $540  a  year,  was  permanently  dis- 
409 ;  Laing  v.  Calder,  8  Penn.  St.  479 ;  abled,  a  verdict  of  $11,000  in  an  action 
Pittsburgh,  &c.  R.  R.  ^'o.  v.  Donahue,  70  for  damages  therefor  was  held  not  to  be 
Penn.  St.  119 ;  Penn.  R.  R.  Co.  v.  Gra-  excessive.  Belair  v,  Chicago  k  North- 
ham,  63  Penn.  St.  290 ;  Penn.  R.  R.  Co.  western  R.  R.  Co.,  48  Iowa,  662 ;  Delia 
V.  Books,  57  Penn.  St.   837  ;   Ballou  v,  v.  Chicago  &  Northwestern  B.  B.  Ca,  51 
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personal  injuries  inflicted  by  negligence.     Loss  of  time  during  the 
cure,  and  expense  incurred  in- respect  of  it^  are  of  course  matters  of 

Wis.  400.  A  verdict  for  $3,000  for  the  not  be  set  aside  as  excessive.  Harrold  o. 
loss  of  a  hand  was  held  not  to  be  excessive.  New  York  Elevated  R.  R.  Co.,  24  Hun 
Chicago  &  Alton  R.  R.  Co.  v,  Wilson,  68  (N.  Y.),  184.  Just  before  the  injury, 
111.  1(57.  Where  the  plaintiff,  a  girl  of  complained  of,  the  plaintiff  was  a  laborer, 
seven  years  of  age,  was  run  over  by  a  rail-  a  strong,  healthy  man,  thirty-four  years 
road  car,  and  had  one  leg  cut  off  and  her  of  age,  and  he  has  a  wife  and  four  children, 
right  hand  so  crushed  as  to  cause  the  The  injury  made  it  necessary  to  amputate 
amputation  of  two  fingers,  besides  being  one  leg  above  the  knee  ;  at  the  time  of  the 
otherwise  injured,  a  venlict  for  $8, 100  was  trial,  nearly  a  year  after  the  accident,  he 
held  not  to  be  unreasonable.  Chicago  &  was  unable  to  do  any  work,  and  he  testi- 
Alton  R.  R;  Co.  v.  Murray,  71  111.  601  ;  fied  that  if  he  walked,  stood,  sat,  or  kept 
Chicago  &  Alton  R.  R.  Co.  v.  Becker,  84  his  leg  down  for  any  length  of  time  he  be- 
lli. 483.  In  an  action  for  permanent  in-  came  dizzy.  In  view  of  these  facts,  and 
juries  to  the  person,  couits  will  seldom  of  the  physical  and  mental  suffering  in- 
disturb  the  award  of  damages,  where  the  volved  in  the  injury,  the  court  held  a  ver- 
evidence  tends  to  support  the  verdict,  diet  of  $11, 000  did  not  show  such  evidence 
Thus,  the  plaintiff,  when  injured,  was  a  of  prejudice,  passion,  or  improper  bias  in 
farmer,  sixty-two  years  of  age,  and  pre-  the  jury  as  justified  it  in  reversing  a  judg- 
viou.s  to  the  injury  he  was  an  able-bodied,  ment  for  that  sum.  Berg  v.  Chicago,  &c. 
healthy  man,  possessed  of  a  strong  consti-  R.  R.  Co.,  50  Wis.  419.  In  view  of  the 
tution,  working  regularly  on  his  farm,  and  plaintiff's  age  and  business  at  the  time  of 
able  to  do  '*  a  good  day's  work  —  a  man's  the  injury,  his  previous  ability  to  earn 
work ; "  and  there  was  evidence  which  money  by  his  labor,  the  permanent  dis- 
would  have  justified  the  jury  in  finding  ablement  of  his  right  hand  by  the  accident, 
that  the  plaintiff's  injury  was  permanent,  the  pain  and  suffering  endured,  the  court 
and  would  practically  disable  him  for  held  that  a  verdict  for  $4,  .500  should  not 
labor  during  the  remainder  of  his  life.  It  be  disturbed.  Schultz  v.  Chicago,  &c. 
was  held  that  a  verdict  for  $1,600  dam-  R.  R.  Co.,  48  Wis.  475.  Where  the  de- 
ages  should  not  have  been  set  aside  as  ex-  ceased  was  a  young  man,  unmarried,  and 
eessive.  Duffy  v.  Chicago  &  Northwestern  earning  about  $25  a  month,  with  two 
R.  R.  Co.,  84  Wis.  188.  Where  the  brothers  and  a  sister  residing  in  Germany, 
plaintiff  suffered  injuries  that  disabled  a  verdict  of  $5,000  was  held  not  excessive, 
him  for  life,  and  which  were  attended  Bierbaner  v.  New  York  Central,  &c.  R.  R. 
with  great  bodily  suffering,  a  verdict  of  Co.,  15  Hun  (N.  Y.),  559;  affirmed,  77 
$9,000  was  held  not  to  be  excessive.  N.  Y.  588.  In  an  Illinois  case,  a  young 
Deppe  V,  Chicago,  &c.  R.  R.  Co.,  S8  Iowa,  woman,  in  attempting  to  go  uix)n  a  railway- 
592.  In  a  Kew  York  case,  evidence  was  car,  stepped  into  an  opening  in  the  station- 
given  tending  to  show  that  the  plaintiff,  a  platform,  injuring  her  knee  and  leg,  and 
man  about  forty  years  old,  in  the  full  it  appeared  that,  at  the  trial,  about  three 
vigor  of  health,  was  injured  by  a  collision  years  after  the  accident,  she  had  not  fully 
which  occurred  upon  the  defendant's  rail-  recovered,  but  yet  walked  naturally  and 
road ;  that  besides  many  lesser  injuries  gracefully,  and  it  was  not  probable  the 
the  accident  produced  a  concussion  of  the  injury  would  be  permanent,  and  she  was 
spine,  the  result  of  which  has  been  chronic  not,  in  consequence  of  the  injury,  de- 
inflammation  of  the  membranes  which  prived  of  any  business  or  calling  by  which 
envelop  the  spinal  cord  ;  that  the  disease  to  earn  money,  and  it  also  appearing  that 
was  a  progressive  one  ;  that  it  had  already  her  poor  health  at  the  time  of  the  injury 
laigely  impaired  his  faculties,  both  mental  prevented  as  quick  a  recovery  as  other- 
and  physical,  and  that  it  would  probably  wise  might  have  been  expected,  and  it 
progress  until  paralysis  and  premature  not  appearing  that  she  had  suffered  any 
death  ensued.  It  was  held  that  a  verdict  extreme  pain,  or  the  injury  was  serious, 
in  the  plaintiff's  favor  for  $30,000  would  it   was  held  that   $2,500  damages    was 


1228      RAILWAYS   AS  CARBIEBS  OF  PASSENGBBS.     [CHAP.  XYU. 

easy  calculation ;  but  for  the  pain  and  suffering  undergone  by  the 
plaintiff  which  are  also  a  ground  of  damages  no  adequate  measure 
exists,  and  the  compensation  therefore  is  necessarily  left  to  the  judg- 
ment and  discretion  of  the  jury.  And  in  this  point  such  an  action 
differs  from  one  brought  by  the  personal  representatives  where  a 
death  has  ensued.  Any  permanent  injury,  especially  when  it  causes 
a  disability  for  future  exertion,  and  consequently  pecuniary  loss,  is 
also  a  ground  of  damage.  This  is  one  of  the  cases  in  which  damages 
most  signally  fail  to  be  a  real  compensation  for  the  loss  sustained 
In  one  case,  Parke,  B.,  said :  "  It  would  be  most  unjust,  if,  when- 
ever an  accident  occurs,  juries  were  to  visit  the  unfortunate  cause  of 
it  with  the  utmost  amount  which  they  think  is  equivalent  for  the 
mischief  done.  Scarcely  any  sum  could  compensate  a  lalwring  man 
for  the  loss  of  a  limb,  yet  you  do  not  in  such  a  case  give  him  enough 
to  maintain  him  for  life.     No  rule  can  be  laid  down  in  such  a  case ; 

excessive.  Chicago,  &c.  R.  R.  Co.  v.  60  Cal.  604.  So  a  Terdict  for  |3,500  for 
Payzant,  87  HI.  125.  In  a  California  personal  ii^juries  was  held  not  excessive, 
case,  a  verdict  for  $10,000  for  an  injury  Klutts  v.  St.  Louis,  Iron  Mountain,  &c. 
which  necessitated  the  amputation  of  an  R.  R.  Co.,  75  Mo.  642.  The  sum  of 
arm,  where  the  defendant  was  guilty  of  ^,500  was  held  not  to  be  excessive  dam- 
gross  negligence,  was  held  not  excessive,  ages  for  the  breaking  of  the  arm  of  an  old 
Robinson  v.  Western  Pacific  R.  R.  Co.,  48  lady,  sixty-two  years  of  age,  the  injury 
Cal.  409.  In  an  action  by  a  female  pas-  being  permanent.  Pittsburgh,  &c.  R.  R. 
senger  against  a  raUroad  company  for  car-  Co.  v.  Sponier,  85  Ind.  165.  A  verdict  of 
Tying  her  beyond  her  station,  the  plaintiff  $7,000  for  a  personal  iigury  to  a  passenger 
had  judgment  for  $1,000.  There  was  no  was  held  not  excessive.  Lambkin  v, 
circumstance  of  malice,  insult,  wantonness,  South-Eastem  Ry.  Co.,  L.  R.  5  App.  Cas. 
violence,  oppression,  or  inhumanity  prac-  852.  Where,  without  fault,  the  plaintiff's 
tised  by  the  company's  servants  towards  son,  aged  sixteen  years,  was  seriously  in- 
the  plaintiff,  but,  on  the  contrary,  their  jured  by  the  negligent  management  of  a 
conduct  was  polite  and  considerate.  It  train,  so  as  to  be  unconscious  for  a  time 
was  held  that  the  judgment  was  excessive  and  disabled  for  some  weeks,  a  verdict  for 
in  amount,  and  must,  for  that  reason,  be  $530  was  held  not  excessive.  Indianapolis 
reversed.  Trigg  v.  St  Louis,  Kansas  City,  &  Vincennes  R.  R  Co.  v.  McLin,  82  Ind. 
k  Northern  R.  R.  Co.,  74  Mo.  147.  In  an  435.  A  verdict  for  $1,400  damages,  in  an 
action  brought  by  a  brakeman  for  personal  action  to  recover  for  gross  negligence, 
injuries  resulting  in  the  loss  of  the  thumb  causing  the  death  of  the  plaintiff  *s  intes- 
and  first  finger  of  the  right  hand,  by  reason  tate,  even  if  the  Supreme  Court  may  re- 
of  which  he  was  laid  up  a  little  over  a  view  the  case  as  to  damages,  was  held  not 
month  and  could  do  but  little  work  for  to  be  so  large  as  to  require  a  revei^sal. 
three  or  four  months,  a  verdict  of  $6,500  Chicago  &  Alton  R.  R.  Co.  v.  Bonifield, 
was  held  to  be  so  excessive  as  to  show  that  104  111.  223.  So  a  verdict  for  $5,000  ac- 
it  was  given  under  the  influence  of  passion  tual  damages  for  personal  injuries,  caused 
or  prejudice,  and  ought  to  be  set  aside,  by  the  negligence  of  the  employes  of  a 
Kansas  Pacific  R.  R.  Co.  v.  Peavey,  29  railway  company,  was  held  not  to  be  so 
Kan.  169.  But  a  verdict  of  $8,000  for  the  excessive  as  to  require  a  reversal  therefor, 
death  of  a  passenger  was  held  not  exces-  Houston,  &c.  R.  R.  Co.  v,  Boehm,  67 
sive.     Cook  v.  Clay  Street  Hill  R.  R.  Co.,  Tex.  162. 
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and  although  a  jury  are  frequently  cautioned  not  to  let  their  verdict 
be  influenced  by  the  poverty  of  the  plaintiff  and  the  wealth  of  the 
defendant,  yet  the  caution  is  probably  seldom  much  attended  to."  ^ 
Lord  Coleridge,  in  a  leading  English  case,^  laid  down  the  rules  which 
should  guide  the  jury  in  such  cases,  most  admirably.  He  said  to 
the  jury,  after  stating  that  there  was  no  answer  to  the  prima  fade 
case  of  negligence,  "  It  is  therefore,  really  and  truly  in  fact,  a  mere 
question  of  the  assessment  of  damages,  —  what,  under  the  circum- 
stances, it  is  fair  and  reasonable  the  defendants  should  pay  to  the 
plaintiff  by  way  of  compensation  for  the  injuries  he  has  sustained. 
...  It  is  to  be  such  compensation  as,  under  all  the  circumstances  of 
the  case,  the  jury  who  have  to  assess  it  think  is  fair  and  reasonable ; 
and  with  every  desire  to  assist  you  ...  I  am  afraid  anything  more 
definite  or  intelligible  I  am  unable  to  lay  down.  It  is  a  matter  in 
which,  really,  the  common-sense  of  the  country,  as  represented  by 
you  twelve  gentlemen  in  the  jury-box,  must  determine.  .  .  .  An  ab- 
solute compensation  is  not  the  true  measure  of  damages  in  this  case ; 
...  it  is  not  to  be  an  absolute  compensation,  but  a  fair  and  reason- 
able amount  of  damages  under  the  circumstances  of  the  case.  Now 
what  is  really  that  fair  and  reasonable  amount  ?  It  must  be  made 
up  of  several  ingredients.  I  do  not  mean  that  if  you  give,  I  will 
take  a  round  sum,  say  lOOi,  .  .  .  you  must  go  so  far  as  to  give  25t 
for  pain  and  suffering,  25/.  for  loss  and  damage,  25/.  for  future  suffer- 
ing, and  25/.  for  the  chance  of  not  doing  work  again.  By  saying  the 
compensation  consists  of  so  many  ingredients  I  do  not  mean  to  say 
you  must  put  a  fixed  sum  against  each  of  these,  but  there  are  certain 
leading  considerations  to  be  taken  into  account  by  you  in  arriving  at 
the  lump  sum  which  at  last  it  will  be  your  duty  to  assess  in  this 
case.  Now,  one  of  these  is  the  pain  and  suffering ;  as  to  that  there 
is  no  question ;  .  .  .  pain  and  suffering  of  a  most  acute  kind  Dr.  Phil- 
lips has  sustained ;  that  has  not  been  seriously  disputed,  and  compen- 
sation for  that  pain  and  suffering  he  is  undoubtedly  entitled  to. 
That  is  a  serious,  manifest,  and  undisputed  fact.  Then  there  is  the 
loss,  at  any  rate  for  two  years,  of  his  business.  Now,  what  is  that 
business  ? "  He  then  directed  the  attention  of  the  jury  to  the  evidence 
as  to  the  plaintiff's  professional  income,  the  effect  of  which  was  to  show 
that  during  the  three  years  before  the  accident,  his  net  earnings,  after 
deducting  all  the  expenses  incurred  in  carrying  on  his  profession,  had 

1  Afihworth  v.  South-Eastern  By.  Co.,         *  Phillips  v.  Loudon,  &c.  By.  Co.,  42 
18  Q.  B.  104.  L.  T.  Bep.  N.  b.  6. 


1230     BAILWATS  AS  GABBIEBS  OF  PASSENGERS.     [CHAP.  XYII. 

been  about  5,000/.  a  year.  He  then  proceeded  as  follo^vs :  "  Bat  then 
it  is  said  that  is  too  much,  because  some  of  these  are  large  payments 
which  have  come  from  nine  clients,  and  in  the  nature  of  things  it  is 
not  likely  that  these  sums  will  recur.  This  1,300/.  from  one  person  in 
three  years,  that  400/.  from  another  in  two  yeai-s,  360/.  fix>m  another  in 
two  years,  and  nearly  500/.  from  another  in  three,  all  these  and  other 
sums  are  not  likely  to  recur.  Now,  I  do  not  see  at  all  why  the  confi- 
dence of  the  gentlemen  who  make  these  large  payments  should  dimin- 
ish, or  their  generosity  either,  and  I  do  not  quite  see  why,  in  the  class 
of  patients  this  gentleman  had,  people  who  send  1,000/.  and  500/.  and 
so  on  (5,000/.  in  one  case)  to  their  doctor,  without  inquiry,  to  pay  for 
the  number  of  visits  that  had  been  had,  I  do  not  see  why  the  same 
gentleman  should  not  pay  5,000/.  over  again  ;  ...  it  is  a  lucky  thing, 
if  Dr.  Phillips  should  recover,  that  his  practice  is  among  patients  who 
do  not  care  about  money.  ...  I  really  do  not  see  why  these  should 
be  the  only  nine  people  in  the  world  who  do  these  things,  and  who 
will  continue  to  do  them,  and  why,  if  they  cease  to  do  so,  they  should 
not  be  succeeded  by  others  equaUy  generous ;  but  you  must  give  it 
such  weight  as  you  think  fit.  Subject  to  that  observation  it  comes  to 
this,  that  it  is  about  5,000/.  a  year,  and  it  has  been  an  increasing 
practice.  .  .  .  There  is  no  doubt  that  from  that  time  in  1877  [the 
time  of  the  accident]  to  this  he  has  not  earned  a  shilling,  and  for 
that  some  very  considerable  compensation  is  to  be  awarded  by  the 
company.  Now  then  comes  a  far  more  important  question,  and  that 
is,  what  is  to  be  his  future  ? " 

He  then  commented  on  and  compared  the  evidence  given  by  the 
medical  witnesses  with  regard  to  the  condition  of  the  plaintifiT,  and 
the  opinions  which  they  expressed  as  to  the  possibility  of  recovery. 
He  then  proceeded  as  follows :  "  Gentlemen,  that  really  is  the  whole 
case.  I  do  not  know  that  I  could  usefully  occupy  your  time  any 
further.  I  have  placed  before  you  the  principles  upon  which  you 
ought  to  give  this  compensation.  I  have  placed  before  you,  as  far  as 
I  can,  the  law  which  you  are  to  take  into  consideration  in  granting 
that  compensation,  and  now  I  leave  it  to  you,  under  all  the  circum- 
stances of  the  case,  to  give  such  fair  and  reasonable  compensation  to 
Dr.  Phillips  as  you  think  he  deserves,  I  do  not  mean  morally,  but  as 
you  think  the  circumstances  of  the  case  warrant  you  in  giving.  Of 
course,  in  awarding  that  compensation  you  will  be  mainly  influenced 
by  the  view  you  take  of  the  probability  of  his  being  able  in  eighteen 
months'  or  two  years'  time,  or  possibly  even  in  less,  or  it  may  be 
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more,  to  resume  the  lucrative  practice  which  certainly,  for  a  time, 
beyond  all  question,  he  has  been  deprived  of  by  the  action  of  the  de- 
fendants. I  thyik  I  may  direct  you  to  be  good  enough  to  find  for  the 
plaintiff,  and  your  duty  is  to  say  what  amount  of  damages,  under  the 
circumstances,  you  will  give." 

As  to  expenses,  he  directed  the  jury  to  give  what  they  thought 
fair  and  reasonable,  adding:  "If  you  think  that  he  was  put  to  any 
extra  expense,  that  his  living,  his  journeys,  or  liis  carriages  or  horses 
were  seriously  increased,  or  that  he  was  put  to  expense  by  the  action 
of  the  company,  that  is  an  element  that  you  ought  to  take  into  your 
consideration.  He  puts  it  at  1,000/.,  and  you  will  say,  upon  the 
whole,  whether  you  think  that  is  too  much  or  too  little." 

The  jury  found  a  verdict  for  the  plaintiff  for  S80,000  damages,  and 
a  new  trial  was  refused  by  the  appellate  courts. 

If  the  wrong  and  the  legal  damage  are  not  known  by  common  ex- 
perience to  be  usually  in  sequence,  and  the  damage  does  not  accord- 
ing to  the  ordinary  course  of  events  follow  from  the  wrong,  they  are 
not  sufficiently  conjoined,  or  concatenated  as  cause  and  effect,  to  sup- 
port an  action.^  If  the  damages  would  not  have  followed  the  wrong 
if  other,  independent  circumstances  had  not  intervened,  for  which 
the  defendant  is  not  responsible,  the  damage  cannot  be  said  to  be 
the  proximate  result  of  the  wrong,  or  so  connected  therewith  as  to 
uphold  a  recovery  therefor.^  But  a  wrong-doer  is  responsible  for 
all  the  consequences  that  ensue  in  the  ordinary  and  natural  course 
of  events,  although  those  events  are  brought  about  by  the  interven- 
ing agency  of  others,  provided  the  intervening  agency  was  set  in 
motion  by  the  primary  wrong-doer,  or  the  acts  causing  the  damage 
were  the  necessary  or  legal  and  natural  consequences  of  the  original 
wrongful  act.^  The  most  frequent  and  apt  illustration  of  this  rule 
relating  to  the  concatenation  of  cause  and  effect  is  to  be  found  in 
the  Squib  Gase.^  In  that  case,  the  defendant  threw  a  lighted  squib 
into  the  market-house,  in  a  market-place,  during  a  fair,  and  the 
squib  fell  upon  a  gingerbread-stall,  and  the  stall-keeper,  to  protect 
himself  and  his  wares,  threw  the  squib  across  the  market-house, 
where  it  fell  upon  another  stall,  and  was  again  thrown  off,  and  ex- 
ploded near  the  plaintiff's  eye  and  blinded  him ;  and  it  was  held  that 
the  original  thrower  was  responsible  in  damages  for  the  injuries  sus- 

^  Lord  Campbell  in  Gerhard  v.  Bates,         '  Addiaon  on  Torts  (Wood's  ed.)f  1&< 
2  £1.  &  Bl.  490.  «  Scott  V.  Shepherd,  8  Wila.  40S. 

>  Hoey  V.  Felton,  11  C.  B.  K.  8.  146. 
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tained  by  the  plaintiff  through  the  intervening  agency  of  the  others. 
"  All  the  injury,"  said  De  Grey,  C.  J.,  "  was  done  by  the  first  act  of 
the  defendant.     That,  and  all  the  intervening  acts  of  throwing  must 
be  considered  as  one  single  act.     It  is  the  same  as  if  a  cracker 
had  been  flung  which  had  bounded  and  rebounded  again  and  again 
before  it  had  struck  out  the  plaintiff's  eye."    In  an  early  American 
case,^  the  defendant,  having  had  a  quarrel  with  a  boy  in  the  street, 
took  up  a  pickaxe  and  pursued  the  boy,  and  the  latter  ran  for  safety 
into  a  wine- shop  and  upset  a  cask  of  wine.     The  pursuer  of  the  boy 
was  held  responsible  for  the  wine.     So  if  while  a  person  is  riding  a 
horse,  another  person  whips  it,  in   consequence  of  which,  it  runs 
away  and  runs  over  some  other  person  or  damages  his  property,  he 
who  whipped  the  horse  is  responsible  for  the  injury,  and  not  the 
person  who  rode  the  horse.^    These  rules  are  time-honored  and  in- 
disputable, and  are  universally  applied,  except  in  cases  where  the 
courts  cut  adrift  from  principles.     In  the  case  of  personal  injuries 
received  by  passengers  through  the  negligence  of  a  railway  company, 
they  are  espedally  applicable,  and  necessary  to  secure  to  the  injured 
party  his  just  rights.     If  a  passenger  is,  through  the  negligence  of  a 
carrier,  left  at  the  wrong  station  late  at  night,  whereby  he  is  com- 
pelled to  walk  a  long  distance  to  reach  his  pl£u;e  of  destination,  and 
during  his  attempt  to  reach  his  place  of  destination,  contracts  a  se- 
vere cold,  or  is  lamed  by  the  exertion,  it  is  the  rankest  nonsense  to 
say  that  there  is  no  such  immediate  connection  between  the  wrong 
and  the  injury  6is  to  entitle  the  passenger  to  recover  therefor;  and 
the  tendency  of  the  courts,  both  English^  and  American,  is  to  hold 
that  such  injuries  are  sufficiently  connected  with  the  wrong  to  be 
the  subject  of  damages.^    Thus  in  a  Maryland  case  ^  in  an  action 
brought  by  a  husband  and  wife  to  recover  damages  for  personal  inju- 
ries to  the  wife,  caused  by  the  negligence  of  the  defendants,  the  wife 
having  testified  that  shortly  after  the  injury  complained  of,  a  cancer 
was  developed  at  the  place  on  her  person  where  she  was  injured, 

^  Vandenbnigh  v.  Truax,  4  Den.  (N.  61   Md.     In  Lange  v.  Wagner,  52  Md. 

Y. )  464.  810,  88  Am.  Rep.  880,  in  an  action  on  a 

^  Gibbons  v.  Pepper,  2  Ld.  Raym.  88.  bond  given  on  an  ii^'unction  restraining 

*  McMahon  v.  Fied,  46  JL.  T.  n.  8.  the  erection  of  a  stable,  it  was  held  that 
881.  injury  done  to  the  plaintiff's  cowb  by  ex- 

^  Brown  «.  Chicago,  Ac.  R.  R.  Co.,  54  posure  to  the  weather,  and  the  conseqnen- 

Wis.   842 ;  Baltimore  City  Pass.  R.  R.  tial  diminution  of  their  flow  of  milk  was 

Co.  V.  Kemp,  61  Md.  ;  Drake  v.  Beily,  98  a  proper  item  of  damage.    See  also  Waller 

Penn.  St.  402.  «.  Midland  By.  Co.,  12  Ir.  L.  T.  146. 

•  Baltimore  aty  R  B.  Co.  v.  Kemp, 
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and  medical  testimony  having  been  offered  on  both  sides  of  the 
question,  whether  the  C£uicer  was  the  result  of  the  injury,  —  it  was 
held  that  it  was  for  the  jury  to  determine  as  a  matter  of  fact 
whether  the  «cancer  did  result  from  the  injury  received ;  and  in 
determining  this  question  they  were  required  to  consider  all  the 
circumstances  and  coincidences  of  the  case,  in  connection  with  the 
testimony  of  the  professional  witnesses;  that  if  the  jury  believed 
from  all  the  evidence  before  them  that  the  cancer  was  the  natural 
and  proximate  consequence  of  the  blow  inflicted  by  the  negligent 
act  of  the  defendant,  it  would  properly  form  an  element  to  be  con- 
sidered in  awarding  damages  for  the  pain  and  injury  suffered  by  the 
female  plaintiff;  and  that  the  fact  that  she  may  have  had  a  tendency 
or  predisposition  to  cancer,  could  afford  no  proper  ground  of  objection 
to  her  claim.^ 

^  See  also  Milwankee,  &c.  R.  R.  Co.  v,  jurions  consequences  in  one  case,  may  pro- 
Rellogg,  94  U.  S.  469  ;  Houston,  &c.  duce  consequences  of  the  most  serious  and 
R.  R.  Co.  V.  Fredeiicka,  Tex.  Sup.  Ct.,  distressing  character  in  another.  And 
1882.  In  the  Maryland  case  last  cited,  this  being  so,  a  wrong-doer  is  not  per- 
Alyet,  C.  J.,  said:  "The  question  is,  mitted  to  relieve  himself  from  responsibil- 
whether  the  production  of  cancer,  as  the  ity  for  the  consequences  of  his  act,  by 
rifsult  of  any  injury  received  by  the  negli-  showing  that  the  injury  would  have  been 
gence  of  the  defendants,  under  the  circum-  of  less  severity  if  it  had  been  inflicted  upon 
stances  of  this  case,  be  too  remote  a  con-  any  one  else  of  a  large  majority  of  the 
sequence  from  such  negligence,  to  form  an  human  family.  Hence  the  general  nile 
element  of  damage  to  the  plaintiff.  If  it  is,  that  in  actions  of  tort  like  the  present 
be  not,  then  clearly  the  court  below  com-  the  wrong-doer  is  liable  for  all  the  direct 
mitted  no  error  in  refusing  the  second  injury  resulting  from  his  wrongful  act ; 
prayer  of  the  defendants.  It  is  not  simply  and  that  too  although  the  extent  or  special 
because  the  relation  of  cause  and  effect  nature  of  the  resulting  injury  could  not, 
may  be  somewhat  involved  in  obscurity,  with  certainty,  have  been  foreseen  or  con- 
and  therefore  difficult  to  trace,  that  the  templated  as  the  probable  result  of  the  act 
principle  obtains,  that  only  the  natural  done.  If  therefore  the  jury  believed,  from 
and  proximate  results  of  a  wrongful  act  all  the  evidence  before  them,  that  the  can- 
are  to  be  regarded.  It  is  only  where  there  cer  in  the  breast  of  Mrs.  Kemp  was  the 
may  be  a  more  direct  and  immediate  suffi-  natural  and  proximate  consequence  of  the 
cient  cause  of  the  effect  complained  of,  '  blow  received  on  her  breast,  by  the  negli- 
that  the  more  remote  cause  will  not  be  gent  act  of  the  defendants,  it  would  prop- 
charged  with  the  effect.  If  a  given  result  erly  form  an  element  to  be  considered  in 
can  be  directly  traced  to  a  jiarticular  awarding  damages  for  the  pain  and  injury 
cause,  as  the  natural  and  proximate  effect,  suffered  by  her.  If  by  the  blow  received 
why  should  not  such  effect  be  regarded  by  a  severe  contusion  had  been  produced,  re- 
the  law,  even  though  such  cause  may  not  suiting  ivan  ordinary  tumor  or  open  ulcer, 
always,  and  under  all  conditions  of  things,  we  suppose  no  question  would  have  been 
produce  like  results  ?  It  is  the  common  raised  as  to  the  right  of  the  plaintiff  to 
observation  of  all,  that  the  effects  of  per-  show  such  results  of  the  injury  received, 
sonal  physical  injuries  depend  much  upon  as  indicating  the  extent  of  the  injury  and 
the  peculiar  conditions  and  tendencies  of  the  degree  of  suffering  endured.  Why 
the  persons  injured ;  and  what  may  pro-  should  a  different  rule  be  applied  to  this 
duce  but  slight  and  comparatively  unin-  case  ?  That  the  female  plaintiff  may  have 
TOL.  II.  —  88 
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la  Wisconsin^  a  doctrine  strictly  in  consonance  with  that  ex- 
pressed in  the  Maryland  case  is  held  In  the  case  last  cited  the 
plaintiffs,  husband  and  wife,  were  passengers  on  the  defendant's  rail- 
road. Through  the  negligence  of  the  train-employfe  they  were  put 
off  the  train  before  they  reached  the  station  of  their  destination,  in 
the  dark,  where  they  were  unacquainted;  and  consequently  they 
walked  along  the  track,  in  the  dark,  a  distance  of  three  miles  to  the 
station  to  which  the  defendant  had  contracted  to  carry  them.  As  a 
consequence  of  this  walk  the  female  plaintiff,  being  pregnant  at  the 
time,  suffered  a  long  illness  and  prostration,  resulting  in  a  miscar- 
riage.^ The  defendant  appealed,  on  the  ground,  amongst  other 
things,  that  the  negligence  of  its  employes  was  not  the  proximate 
cause  of  the  plaintiff's  sickness  and  miscarriage.  The  court,  how- 
ever, held  otherwise,  saying:  "The  rules  which  limit  damages  in 

had  a  tendency  or  predisposition  to  cancer,  from  this.  In  the  first  place,  that  was  an 
can  affonl  no  proper  ground  of  objection,  action  upon  contract,  seeking  a  recovery 
She  in  common  with  aU  other  people  of  for  a  breach  thereof.  There  a  passenger, 
the  community  had  a  right  to  travel  or  be  who  had  been  set  down  with  his  wife  at  a 
carried  in  the  cars  of  the  defendants,  and  wrong  station,  sought  to  recover  from  the 
she  had  a  right  to  enjoy  that  privilege  railway  company  damages  for  a  cold  which 
without  incurring  the  peril  of  receiving  a  his  wife  had  takcn*in  consequence  of  the 
wrongful  injury  that  might  result  in  in-  exposure  in  having  to  walk  home  in  the 
flaming  and  developing  the  dormant  germs  rain.  And  it  was  held  that  the  loss  so 
of  a  fatal  disease.  It  is  not  for  the  defend-  occasioned  was  not  so  connected  with  the 
ants  to  say  that  because  they  did  not,  or  breach  of  contract  as  that  the  carrier 
could  not  iu  fact,  anticipate  such  a  result  breaking  the  contract  would  be  liable.  As 
of  their  negligent  act,  they  must  therefore  said  by  the  court,  the  catching  cold  by 
be  exonerated  from  liability  for  such  con-  the  plaintiff's  wife  was  not  the  immediate 
sequences  as  ensued.  They  must  be  taken  and  necessary  effect  of  the  breach  of  con- 
to  know,  and  to  contemplate,  all  the  tract,  or  was  not  such  an  effect  as  could 
natural  and  proximate  consequences,  not  fairl}'  be  said  to  have  been  in  the  content- 
only  that  certainly  would,  but  that  prob-  plation  of  the  parties.  But  we  suppose, 
ably  might  flow  from  their  wrongful  act.  with  Mr.  Mayne,  in  his  work  on  Damages. 
The  defendants  must  l)e  supposed  to  know  p.  73  (Wood's  ed.),  that  that  case  wonld 
that  it  was  the  right  of  all  classes  and  con-  have  been  differently  decided,  if  Instead  of 
ditions  of  people,  whether  diseased  or  putting  the  plaintiff  down  safely  at  the 
otherwise,  to  be  carried  in  their  cars,  and  wrong  place,  the  company  had  by  their 
it  must  also  be  supposed  that  they  knew  negligence  caused  any  personal  injury  to 
that  a  pei-sonal  injury  inflicted  upon  any  him.  Without  therefore  intimating  that 
one  with  predisposition  or  tendency  to  we  should  accept  the  decision  as  an  an- 
cancer,  might  and  probably  would,  de-  thority  in  any  case,  we  think  it  has  no  di- 
volop  the  disease.  See  case  of  Stewart  v.  rect  application  to  the  case  before  us." 
City  of  Rlpon,  38  Wis.  584.  The  defend-  ^  Brown  v.  Chicago,  &c.  R.  R.  Co.,  64 
ants  have  cited  and  relied  upon  the  case  Wis.  342. 

of  Hobbs  V.  London  &  South- Western  Ry.  >  See  also  Fitzpatrick  v.  Great- Western 

Co.,  L.  R.  10  Q.  B.  Ill  ;  11  £ng.  Rep.  Ry.  Co.  12  U.  C.  Q.  B.  645,  where  pre- 

181,  as  maintaining  a  doctrine  different  mature    confinement   resulting   from    an 

from   that  just  stated  by  us.      But  in  injury  was  held  to  constitute  a  ground  of 

teTcral  respects  that  case  is  quite  different  action. 
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actions  of  tort,  so  far  as  any  general  rules  can  be  established,  are 
in  many  respects  different  from  those  in  actions  on  contract.  The 
general  rule  is  that  the  party  who  commits  a  trespass  or  other 

wrongful  act  is  liable  for  all  the  direct  injury  resulting  from  such 
act,  although  such  resulting  injury  could  not  have  been  contemplated 
as  a  probable  result  of  the  act  alone.  ^    These  cases,  and  many  more 

^  £ten  V.  Liiyster,  60  N.  Y.  252;  HUl  ages  proved  on  the  trial  were  the  conae- 
V.  Wiiisor,  118  Maas.  251;  Lane  v,  Atlantic  quencea  of  such  miscarriage.  It  was  held 
Works,  mid.  136;  Keenan r. Cavanaiigh,  that  such  damages  were  the  proximate 
44  Vt.  268 ;  Little  v.  R.  R.  Co.,  66  Me.  result  of  the  negligence  of  the  town,  and  a 
2S9;  CoUard  v.  K.  R.  Cu.,  7  H.  &  N.  79;  verdict  and  judgment  therefor  were  sus- 
Hart  V.  R.  R.  Co.,  13  Met.  99-104;  Wei-  taiued."  In  Eten  r.  Luyster,  60  N.  Y; 
lington  V,  Downer  Kerosene  Oil  Co.,  104  253,  the  court  held  that  where  the  defend- 
Moss.  64;  Metallic  Compression  Casting  ants  tore  down  and  destroyed  a  building 
Co.  V,  R.  R.  Co.,  109  id.  277,  12  Am.  built  by  them,  in  which  the  plaintiif 
Rep.  689  ;  Salsbury  v.  Herchenroder,  106  had  a  sum  of  money  in  a  box,  which 
Mass.  458  ;  8  Am.  Rep.  354  ;  Parley  v.  was  lost  in  t^e  removal,  the  plaintiif  was 
R.  R.  Co.,  98  Mass.  414  ;  Kellogg  v.  R.  R.  not  bound  to  gather  up  the  fragments  of 
Co.,  26  Wis.  223;  7  Am.  Rep.  69;  Patten  his  scattered  and  broken  chattels,  but  was 
V.  R.  R.  Co.,  32  Wis.  524,  and  86  id.  413  ;  at  liberty  to  leave  them  where  the  defend- 
Williams  v.  Vanderbilt,  28  N.  Y.  247;  ants  placed  them,  looking  to  them  for 
Ward  V.  Vanderbilt,  84  How.  Pr.  (N.  Y.)  their  value;  that  the  plaintiif  was  entitled 
144;  Bowas  v.  Pioneer  Tow  Line,  2  Sawy.  to  recover  for  all  losses  occasioned  by  the 
(U.  S.  C.  C.)  21.  In  Stewart  r.  Ripon,  38  tresfjass,  including  the  destruction  of  the 
Wis.  584,  it  was  held  that  "the  public  building,  the  loss  of  the  money,  and  the 
streets  and  sidewalks  of  a  city  are  for  the  value  of  the  unexpired  term;  that  although 
use  of  the  sick  and  infirm,  and  those  with  the  money  was  kept  in  an  unusual  place, 
organic  predisposition  to  disease,  as  well  and  the  defendants  may  not  have  suspected 
as  for  that  of  the  healthy  and  robust ;  and  its  presence,  yet  that  they  were  liable  for 
the  corporation  is  chargeable  with  knowl-  its  loss,  which  was  the  direct  result  of 
edge  that  {lersons  of  the  former  classes  their  acts.  But  in  Pullman  Palace  Car 
constantly  travel  its  highways,  and  that  a  Co.  v.  Barker,  4  Col.  344,  34  Am.  Rep.  89, 
bodily  injury  to  such  from  a  defective  the  defendant's  palace  car,  in  which  plain- 
highway  may  be  greatly  aggravated  by  tiff  was  sleeping,  was  burned,  through  the 
their  diseased  condition.  If  therefore  the  negligence  of  defendant's  servants.  The 
diseased  condition  of  the  plaintifTs  arm  burning  was  so  rapid  that  she  had  not  time 
wouhl  not  have  occurred  but  for  his  organic  to  properly  clothe  herself,  and  she  left  it 
tendency  to  scrofula,  still  the  defendant's  in  her  stocking  feet.  In  doing  so  she  was 
negligence  must  be  regarded  as  the  proxi-  compelled  to  stand  for  a  short  time  on  the 
mate  cause  of  the  whole  injury."  In  Oliver  platform  of  another  car,  and  caught  a 
V.  Iji  Valle,  36  Wis.  592,  the  **  plaintiff,  severe  cold  which  caused  a  cessation  of  her 
who  was  a  married  woman,  and  pregnant,  menses  and  resulted  in  a  long  period  of 
was  riding  with  her  brother,  and  when  illness.  The  court  said  (p.  347):  **  Con- 
crossiug  a  defective  bridge  in  a  public  ceding  that  the  appellee  was  compelled  on 
highway  the  toam  broke  through  the  account  of  the  smoke  and  flames  to  leave 
bridge.  The  plaintiff  jumped  from  the  the  car  in  the  half-clad  condition  she  did, 
wagon  and  assisted  her  brother  in  an  at-  the  exposure  to  the  cold  was  the  direct  and 
tempt  to  extricate  the  team.  Failing  in  necessary  result  of  the  appellant's  negli- 
this,  at  the  request  of  her  brother  she  ran  gence.  Her  subsequent  illness  however 
some  distance  to  obtain  more  assistance,  was  not  the  result  of  the  exposure,  bat  the 
The  result  of  her  fright  and  exertions  was  result  of  the  exposure  in  her  then  condt- 
a  miscarriage.  She  brought  an  action  tion. "  This  case  was  expressly  disap- 
against  the  town,  and  the  principal  dam-  proved  in  Brown  v.  Chicago,   &c.   R  B. 
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which  might  be  cited,  clearly    establish  the  doctrine  that  one  who 
commits  a  trespass  or  other  wrong  is  liable  for  all  the  damages 

Co.y  ante,  —  the  court  saying :  "There  is,  I  that  too  broad  a  mle  irav  adopted  in  this 
think,  but  one  case  cited  by  the  learned  case.     Damages  for  a  breach  of  a  contnct 
counsel  for  the  appellant  which  appears  to  are  limited  to  such  as  are  the  naioiai  and 
be  in  direct  conflict  with  this  view  of  the  proximate  consequences  of  the  breach,  suck 
case,   except  those  which    relate  to  the  as  may  fairly  be  supposed  to  enter  into  the 
breaches  of  contract,  and  that  is  the  Pull-  contemplation  of  the  parties  when  thejr 
man  Palace  Car  Co.  v.  Barker,  4  CoL  844.  made  the  contiact*  and  such  as  might  na- 
This  case  is,  we  think,  unsustained  by  au-  turally  be  expected  to  result  from  its  Tiola- 
tliority,  and  is  in  direct  conflict  with  the  tion.     The  detention  of  the  plaintiff  during 
decisions  of  this  court  in  the  ca^es  of  Stew-  the  night*  his  discomforts  in  the  place  of 
art  17.  Ripon,  and  Oliver  v.  La  Valle,  supra,  detention,  the  cold  which  he  took  by  the 
This  decision  is,  it  seems  to  me,  supported  dampness  of  the  cell,  and  the  indignities 
by  the  principles  of  neither  law  nor  hu-  he  suffered  from  the  police-officers  of  Pitts- 
manity.     It  in  effect  says,  that  if  an  in-  Held,  were  not  the  immediate  consequences 
dividual   unlawfully  compels  a  sick  and  of  the  breach  of  the  defendant's  contract 
enfeebled  person  to  expose  himself  to  the  to  cany  the  plaintiff  to  North  Adams, 
cold  and  storm  to  escape  worse   conse-  They  were  the  results  of  intervening  causes^ 
quences  from  his  wrongful  act,  he  cannot  not  the  primary  but  the  secondary  effects 
recover  damages  from  the  wrong-doer  be-  of  the  breach  of  contract,  and  are  too  re- 
cause  it  was  his  sick  and  enfeebled  condi-  mote  to  come  within  the  rule  of  damages 
tion  which  rendered  his  exposure  injurious,  applicable  in  an  action  of  contrsct.    Hobbs 
Certainly  such  a  doctrine  does  not  com-  v.  London  &  South- Western  Ry.  Co.,  L.  R. 
mend  itself  to  those  kinder  feelings  which  10  Q.  B.  111.    The  plaintiff*s  remedy  for 
are  common  to  humanity,  and  I  know  of  these  wrongs,  if  proved,  is  by  an  action  of 
no  other  case  which  sustains  its  conclu-  tort.     The  defendant  was  not  required  to 
sions."     In  Murdock  v.  Boston,  &c.  R.  R.  be  ready  to  meet  and  contest  these  qnes- 
Co.,  133  Mass.  15, — an  action  of  damages  tions  under  a  declaration  alleging  a  breach 
/or  breach  of  contract  to  carry  the  plaintiff  of  a  contract  to  carry  the  plaintiff  to  North 
as  a  passenger  from  Springfield  to  North  Adams."     In  Hobbs  v.  London,  ftc  Ry. 
Adams,  —  it  appeared   that  the  plaintiff  Co.,  L.  R.  lOQ.  B.  Ill,  the  plaintiff,  with 
bought  a  ticket  at  Springfield  which  en-  his  wife  and  two  children,  took  tickets  to 
titled  him  to  be  carried  to  North  Adams ;  H.  on  the  defendants*  railway.    They  were 
that  the  defendant's  conductor  refused  to  set  down  at  E.     It  being  late  at  night,  the 
r3ceive  the  ticket,  and  when  the  train  ar-  plaintiff  could  not  get  a  wagon  nor  accom- 
rived  at  Pittstield,  the  conductor,  who  was  modation  at  an  inn.    They  had  therefore 
a  railroad  police-officer,  arrested  the  plain-  to  walk  five  or  six  miles  on  a  rainy  night, 
tiff  for  evading  his  fare  and  delivered  him  and  the  wife  took  cold,  was  lud  up  in  bed 
into  the  custody  of  two  police-officers  of  for  some  time  and  was  unable  to  assist  her 
Pittsfield,  who  detained  him  during  the  husband.     The  jury  found  8/.  for  inoon- 
night  in  the  place  of  detention  provided  venience  in  having  to  walk  home,  and  20/. 
for  arrested  persons.    The  presiding  judge  for  the  wife's  illness  and  its  consequences, 
ruled  that  the  plaintiff  was  entitled  to  re-  The  court  held  the  8/.  recoverable,  but  not 
cover  damages  for  this  arrest  and  imprison-  the  20/.     The  circumstances  in  Indiana- 
ment,  for  indignities  which  the  plaintiff  polis,  &c.  R.  R.  Co.  v.  Bimey,  71  111.  391, 
claimed  that  he  suffered  at  the  hands  of  were  very  similar  to  those  in  the  Hobbs 
the  Pittsfield  police-officers,  for  his  mental  case,  except  that  in  the  latter  the  plaintiff 
suffering,  and  for  sickness  produced  by  a  "  had  the  option  to  remain  five  or  six  hours 
cold  caught  while  confined.     The  court  in  and  take  the  next  train,  or  procure  a  horse 
review  said:  **  The  distinction  between  the  or  a  horse  and  carriage; "  and  the  opinion 
rules  of  damages  applicable  in  actions  of  is  based  on  the  ground  that  his  exposure 
contract  and  of  tort  appears  to  have  been  was  voluntary  and  unnecessary, 
overlooked  at  the  trial.    We  are  of  opinion 
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which  legitimately  flow  directly  from   such  trespass   or   wrongs 
whether  such  damages  might  have  been  foreseen  by  the  wrong-doer 

or  not/'i 

In  a  New  York  case'  the  defendant  contracted  to  carry  the  plain- 
tiff from  New  York  to  San  Francisco,  via  Nicaragua ;  but  in  conse- 
quence of  the  wrecking  of  the  connecting  vessel  on  the  Pacific  coast, 
he  was  detained  several  weeks  on  the  Isthmus,  whei-e  he  contracted 
a  local  fever,  which  disabled  him  for  a  long  time  after  his  return  to 
New  York,  and  this  injury  was  held  to  constitute  a  good  ground  of 
recovery.  In  a  recent  case  in  the  United  States  Supreme  Court,* 
where  an  injury  to  a  passenger  upon  a  railway  produced  insanity,  and 
while  laboring  under  it  he  committed  suicide,  it  was  held  that  the  in- 
jury was  the  result  of  his  own  act  and  was  not  the  proximate  cause 
of  his  death.  ^    Damages  for  bodily  and  mental  pain  and  suffering 

^  Pullman  Palace  Car  Co.  v.  Barker,  4  sustain  the  judgment  of  the  Circuit  Court. 

Col.  844,  84  Am.  Rep.  89;  McMahon  v.  The  first  of  these  is  that  of  Insurance  Co. 

Field,  7  Q.  B.  Div.  691;  I^ngef.  Wagner,  v.  Tweed,  7  Wall.  (U.  8.)  44.     In  that 

62  Md.  310;  86  Am.  Rep.  880.    The  case  case  a  policy  of  fire  insurance  contained 

of  Hobbs  V.  London,  &c.  By.  Co.,  L.  R«  the  usual  clause  of  exception  from  liability 

10  Q.  B.  Ill,  is  severely  criticised  in  Mc-  for    any   loss  which    miii^ht   occur   '  by 

Mahan  v.  Field,  44  L.  T.  n.  s.  175,  and  means  of  any  invasion,  innurrection,  riot, 

also  in  Wilson  v.  Newport  Dock  Co.,  L.  B.  or  civil  commotion,  or  any  military  or 

1  Ex.  177.  usurped  power,  explosion,  earthquake  or 

'  Williams  v.   Vanderbilt,  28  N.   Y.  hurricane.*    An  explosion  took  place  in 

217.  the  Marshall  warehouse  which  threw  down 

'  Scheffer  v.  Washington,  &c.   B.  B.  the  walls  of  the  Alabama  warehouse,  — 

Co.,   105  U.   S.   249.     In    Houston,  &c.  the  one  insured,  situated  across  the  street 

B.  R.  Co.  V.  Leslie,  57  Tex.  83,  it  was  from  Marshall  warehouse,  —  and  by  this 

held  that  a  disease  directly  induced  by  means,  and  by  the  sparks  from  the  Eagle 

the  injury  is  an  element  of  damage  al-  Mill,  also  fired  by  the  explosion,  facilitated 

though  such  result  is  unusual.  by  the  direction  of  the  wind,  the  Alabama 

^  Miller,  J.,  said  :  **The  Circuit  warehouse  was  burned.  This  court  held 
Court  sustained  the  demurrer  on  the  that  the  explosion  was  the  proximate 
ground  that  the  death  of  Scheffer  was  cause  of  the  loss  of  the  Alabama  ware- 
not  due  to  the  negligence  of  the  railroad  house,  because  the  fire  extended  at  once 
company  in' the  judicial  sense  which  made  from  the  Marshall  warehouse,  where  the 
it  liable  under  the  statute.  That  the  explosion  occurred.  The  court  said  that 
relation  of  such  negligence  was  too  remote  no  new  or  intervening  cause  occurred 
as  a  cause  of  death  to  justify  recovery,  between  the  explosion  and  the  bum- 
the  proximate  cause  being  the  suicide  of  ing  of  the  Alabama  warehouse.  That 
the  decedent  —  his  death  by  his  own  im-  if  a  new  force  or  power  had  intervened, 
mediate  act.  In  this  opinion  we  concur,  sufficient  of  itself  to  stand  as  the  cause  of 
Two  cases  are  cited  by  counsel,  decided  the  misfortune,  the  other  must  be  consid- 
in  this  court,  on  the  subject  of  the  remote  ered  as  too  remote.  This  case  went  to  the 
and  proximate  causes  of  acts  where  the  verge  of  the  sound  doctrine  in  holding  the 
liability  of  the  party  sued  depends  on  explosion  to  be  the  proximate  cause  of  the 
whether  the  act  is  held  to  be  the  one  or  lose  of  the  Alabama  warehouse  ;  but  it 
the  other  ;  and  though  relied  on  by  rested  on  the  ground  that  no  other  proxi- 
plaintiffs  in  error,  we  think  they  both  mate  cause  was  found.    In  the  case  of  Mil- 
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induced  by  the  injury,  according  to  its  in^nsity  and  duration,  are 
proper  elements,  and  are  necessarily  so  immeasurable,  and  incapable 
of  strictly  accurate  estimation,  that  they  are  left  largely  to  the  dis- 
cretion of  the  jury.^  Bvi  unless  physical  injury  is  connected  with  the 
mental  pain  there  can  be  no  recovery  therefor,  as  the  latter  alone 
does  not  constitute  either  a  ground  of  action  or  an  element  of 
damage,  unless  accompanied  by  circumstances  of  malice,  insult,  or 
inhumanity.^  In  a  note  to  Mayne  on  Damages*  we  said :  "  But  we 
do  not  apprehend  that  the  rule  has  any  such  force  as  to  enable  a 
person  to  maintain  an  action  where  the  only  injury  is  mental  suffer- 
ing, as  might  be  thought  from  a  reading  of  the  loose  dicta  and  state- 
ments of  the  court  in  some  of  the  cases.  So  far  as  I  have  been  able 
to  ascertain  the  force  of  the  rule,  the  mental  suffering  referred  to  is 
that  which  grows  out  of  the  sense  of  peril,  or  the  mentai  agony  at  the 
time  of  tfie  happening  of  the  a^ccident,  and  that  which  is  incident  to 

waukee  k  St.  Paul  R.  R.  Co.  v,  Kellogg,  94  ligence  or  wrongful  act,  and  that  it  ought 

U.  S.  469,  the  sparks  from  a  steam  ferry-  to  have  been  foreseen  in  the  light  of  the 

boat  of  the  company  had  set  fire  to  an  attending  circumstances/  "    To  the  same 

elevator,  and  the  sparks  from  the  elevator  effect    is  the    language    of  the  court  in 

had  set  fire  to  Kellogg's  sawmill  and  lum*  McDonald  v,  SneiUng,  14  Allen  (  Maa3.)« 

ber-yard,  which  were  from  three  to  four  294. 

hundred  fet^t  from  the  elevator.  The  ^  Phillips  v.  South- Western  Ry.  Co., 
cx>urt  below  was  requested  to  charge  the  L.  R.  4  Q.  B.  Div.  406  ;  Morris  v.  Chica- 
jury  that  the  sparks  from  the  steamboat,  go,  &c.  R.  R.  Co.,  45  Iowa,  29. 
as. a  cause  of  the  tire  of  the  mill  and  lum-  ^  Quigley  v.  Central  Pacific  R  R.  Co., 
ber,  were  too  remote.  Instead  of  this  the  11  Nev.  350  ;  Illinois  Central  R.  R.  Co. 
court  submitted  to  the  jury  to  find  *  whether  v,  Sutton,  53  III.  397  ;  Johnson  v.  Wells, 
the  burning  of  the  mill  and  lumber  idos  6  Ney.  224  ;  Indianapolis,  &c.  R.  R.  Co. 
the  result  naturally  and  reasonably  to  be  v.  Stables,  62  III.  313  ;  Gulf,  &c.  R.  R. 
expected  from  ihe  burning  of  live  elevcUor;  Co.  v.  Levy,  Tex.  Sup.  Ct.  1888.  The  last 
whether  it  was  a  result  which  under  the  case  oveiTules  So  Relle  v.  Western  Union 
circumstances  tvould  not  culturally  follow  Tel.  Co.,  55  Tex.  810,  in  which  it  was 
from  the  burning  of  the  elevator ;  and  held  that  damages  for  mental  suffering  in- 
whether  it  was  the  result  of  the  continued  duced  by  a  failure  to  seasonably  deliver  a 
effect  of  the  sparks  from  the  steamboat^  with-  telegram  might  form  the  basis  of  an  action. 
out  the  aid  of  other  causes  not  reasonably  to  Referring  to  this  case,  in  the  case  cited 
be  expected.*  The  Supreme  Court  affirmed  above,  Stayton,  J.,  said:  "We  are  re- 
this  ruling,  and  in  commenting  on  thedif-  ferred  to  the  case  of  So  Relle  v.  W.  U. 
ficulty  in  asceitaining  in  each  ca.se  the  line  Tel.  Co.,  55  Tex.  810,  as  an  authority  for 
between  the  proximate  and  remote  causes  the  proposition  that  an  action  for  mental 
of  a  wrong  for  which  a  remedy  is  sought,  suffering  alone  may  be  maintained.  Tha 
says  :  '  It  is  admitted  that  the  ruling  is  opinion  in  that  case  does  not  seem  to  con- 
difficult.  But  it  Is  generally  held  that  in  tain  the  proposition  necessary  to  sustain 
order  to  warrant  a  finding  that  negligence  this  action  ;  but  we  are  of  the  opinion  that 
or  an  act  not  amounting  to  wanton  wrong  it  cannot  be  sustained  upon  the  principle, 
is  the  proximate  cause  of  an  injury,  it  nor  upon  the  authority  of  adjudicated 
must  appear  that  the  injury  was  the  nat-  cases.*' 
ural  and  probable  consequence  of  the  neg-  *  Wood's  Mayne  on  Damages,  74. 
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and  blended  wUh  the  bodily  pain  incident  to  the  injury,  and  the  appre- 
hension and  anxiety  thereby  indiLced,  lu  no  well-considered  case  has 
it  ever  been  held  that  mental  anguish  alone,  unaccompanied  by  an 
injury  to  the  person,  afforded  a  ground  of  action ;''  ^  and  this  has  been 
cited  by  the  courts  of  several  States  with  approbation.  The  age  and 
occupation  of  the  injured  person,*  the  value  of  his  services,  that  is, 
the  wages  which  he  has  earned  in  the  past,  whether  he  has  been  em- 
ployed at  a  fixed  salary^  or  as  a  professional  man,  are  proper  to  be 

^  Canning  v.  Williamstown,   1  Cush.  of    his    injuries ;    second,    his    loss    of 

(Mass.)  452  ;  Joch  v.  Dankwardt,  86  111.  time  ;    third,     his  bodily   pain  and  suf- 

S83  ;  Lyuch  v.  Knight,   9   H.  L.  Cases,  fering  and  mental  anguish,"  etc.,  etc.     It 

577,  598  ;  Johnson  v.  Wells,  Fai^o,  k  Co.,  was  held  that  this  instruction,  while  not 

6  Nev.  225  ;  Freese  v.  Tripp,  70  111.  503 ;  as  definite  and  precise  as  it  might  hare 

Meidell  v.  Anthis,  71   id.  241  ;  Blake  v,  beeu,  was  not  open  to  the  objection  that 

Midland  Ry.  Co.,  10  Eng.  L.  &  Eq.  442.  it  assumed  that  plaintiff  had  incurred  ex-* 

^  Whalen  v,  St.  Louis,  &c.  R.  R.  Co.,  pense,  lost  time,  and  endured  bodily  pain, 

60  Mo.  828.  «  etc.,  and  the  judgment  should  not  be  re- 

'  Simonson  v.  Chicago,  &c.  R.  R.  Co.,  versed  for  the  mere  want  of   precision. 

49  Iowa,  87  ;  Mclntyre  v.  N.  Y.   Central  Klutts  v.  St.  Louis,  &c.  R.  R.  Co.,  75  Mo, 

R.  R.  Co.,  87  N.  Y.  287  ;  Grant  v.  Brook-  642.     In  a  Georgia  case  the  suit  being  by 

lyn,  41  Barb.  (N.  Y.)  381 ;  Kline  v.  Kan-  an  infant  child  for  damages  from  wounds 

sas,  &c.  R.  R.  Co.,  50  Iowa,  656.     Mere  and  bruises  that  were  cured  in    a  few 

speculative  profits  are  not  to  be  consid-  months,  and  from  the  loss  of  the  sense  of 

ered  ;  damages  in  cases  of  personal  injury  hearing,  alleged  to  have  been  a  conse- 

may  be  ascertained  by  the  reduction  of  quence  of  the  injury,   a  charge  on    the 

plaintiffs  earning  powers,  mental  or  physi-  measure  of  damages  in  the  terms  foUow- 

cal,  and  therefore  reference  should  be  had  ing  was   substantially  correct :     '*  There 

to  his  business  at  the  time  of  the  accident,  is  no  known  rule  of  law  by  which  wit- 

Penn.  R.  R.  Co.  v.  Dale,  76  Penn.  St.  47.  uesses  can  give  you  the  amount  in  dol- 

In  Arkansas  it  was  held  that  a  passenger  lars  and  cents  as  the  amount  of  injury, 

who  is  injured  by  the  negligent  running  but  this  is  left  to  the  enlightened  con- 

of  a  train,  or  on  account  of  an  insufficient  science  of  an  impartial  jury.     This  does 

platform  at  which  he  is  landed,  is  entitled,  not  mean  that  juries  can  arbitrarily  enrich 

as  damages,  to  compensation  for  the  bodily  one  party  at  the  expense  of  the  other,  nor 

injury  sustained,  the  pain  suffered,  the  ef-  that  they  should  act  unreasonably  through 

feet  of  the  injury  on  his  health,  according  mere  caprice.     But  it  authoiizes  you  to 

to  its  degree  and  probable  duration,  the  give  reasonable  damages  when  the  proof 

expenses  of  his  sickness  resulting    from  shows  that  the  law  authorizes  it.     But  the 

the  injury,  and  of  attempting  to  effect  a  jury  should  exercise  common-sense    and 

cure,  and  the  pecuniary  loss  sustained  by  love  of  justice,  and,  from  a  desire  to  do 

reason  of  inability  to  attend  to  his  busi-  right,  fix  an  amount  that  will  fairly  com- 

ness  or  profession.     St.  Louis,  &c.  R.  R.  pensate  for  the  injury  received."    Davis 

Co.  V.  Cantrell,  37  Ark.  519  ;  Pittsburgh,  r.  Central  R.  R.  Co.,  60  Ga.  829.     The 

Ac  R  R.  Co.  ».  Andrews,  39  Md.  329 ;  fact  that  the  salary  of  a  person  sustaining 

Mackoy  v.    Missouri   Pacific  R   R  Co.,  personal  injury  through  the  negligence  of 

18  Fed.  Rep.  236.     In  a  Missouri  case  the  another  is  continued  by  his  employer  dur- 

trial  court,  in  an  action  for  personal  injur-  ing  the  time  he  is  disabled  cannot  mitigate 

ies,    instructed    the   jury  that    if   they  the  damages  that  the  injured  party  nmy 

should    find    for    plaintiff,    they   should  recover  in  an  action  therefor.     Ohio,  &c. 

allow,  "iirst,  the  exfienses  incurred  by  R.  R.    Co.  v.    Dickerson,    59  Ind.    317. 

plaintiff   in  attempting  to  cure  himself  Where  a  passenger  is  wrongfully  put  off  a 
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considered.^    He  is  entitled  to  recover  for  the  disabling  effect  of  the 
injury  upon  his  capacity  to  earn,  not  only  up  to  the  time  of  the  trial 

tralu  at  a  flag-station  at  midnight  in  a  for  personal  injury  to  a  passenger,  the  jury 

wintry  storm,  a  great  distance  from   his  in  assessing  the  damages  may  take  into 

starting-point  and  destination,  and  in  at-  their  consideration,  besides  the  pain  and 

tempting  to  walk  to  the  next  station  fails  suffering  of  the  plaintiff,  and  the  expense 

through  a  cattle-guard  and  is  injured,  it  is  incurred  by  him  for  medical  and  other 

proper  to  submit  to  the  jury  the  question  necessary  attendance,  the  loss  he  has  sus- 

as  to  whether  the  conduct  of  the  conduc-  tained  through  his  inability  to  continue  a 

tor  in  putting  him  off  was  wanton,  reck-  lucrative  professional  practice.      Phillips 

less,   and  oppressive,   and    therefore  the  v.  London  k  South-Westem  Ry.  Co.,  L.  R. 

proper  subject    of    exemplary    damages.  5  C.  P.  Div.  280. 

Evans  v.  St.  Louis,  &c.  R.  R.  Co.,  11  Mo.  ^  Phillips  r.  South-Westem  Ry.  Co., 
App.  463  ;  Kansas  Pacific  R.  R.  Co.  v.  Kes-  L.  R.  5  Q.  B.  Div.  78  ;  New  Jersey  £x- 
sler,  18  Kan.  523.  Where  an  employ^  of  press  Co.  v,  Nichols,  34  N.  J.  L.,  434. 
a  railway  company  in  enforcing  a  valid  In  Nash  v.  Sharpe,  19  Hun  (N.  Y.),  365, 
rule  of  the  company,  in  a  case  to  which  he  Pratt,  J.,  says  :  "  It  seems  to  be  settled 
in  good  faith  believes  it  to  apply,  without  that  in  an  action  for  loss  of  services,  evi- 
wantonness,  indignity,  or  insult,  ejects  a  dence  of  the  nature  and  extent  of  the  par- 
passenger  from  a  train,  exemplary  dam-  ty's  business,  or  how  much  he  was  earning 
ages  are  not  recoverable  therefor.  Fitz-  from  his  business,  or  realizing  from  fixed 
gerald  v.  Chicago,  &c.  R.  R.  Co.,  50  Iowa,  wages,  is  proper  upon  the  question  of 
79.  If  the  malicious  act  of  the  agent  is  damages.'*  Masterton  v.  Mount  Vernon, 
ratified  by  the  railroad  company,  it  may  58  N.  Y.  891 ;  Mclntyre  v.  N.  Y.  Ccn- 
be  held  liable  for  exemplary  damages,  tral  R.  R.  Co.,  37  N.  Y.  287  ;  Walker  v. 
Hays  V.  Houston  &  G.  N.  R.  R.  Co.,  46  Erie  R.  R.  Co.,  63  Barb.  (N.  Y.)  260. 
Tex.  272  ;  Graham  t*.  Pacific  R.  R.  Co.,  In  Holmes  v.  Halde,  74  Me.  28,  43  Am. 
66  Mo.  536.  Where  a  passenger  was  Rep.  567,  in  an  action  to  recover  for  per- 
ejected  wrongfully  from  a  train,  and  while  sonal  ii^jnries  sustained  by  the  defendant's 
leaving  the  car  slipped  and  was  injured,  it  negligence,  where  the  plaintiff  claimed 
was  held  that  the  injury  resulting  from  the  damages  for  loss  of  business  as  a  physi- 
slipping  was  too  remote  for  recovery,  cian,  it  is  not  error  to  Instruct  the  jury 
Williamson  v.  Grand  Trunk  R.  R.  Co.,  that  the  plaintiff  is  not  prohibited  from 
17  U.  C.  C.  P.  615.  An  aggravated  con-  recovering  damages  for  loss  of  business  as 
dition  of  hernia  caused  by  the  cars  run-  a  physician,  although  he  has  no  such  de- 
ning  off  the  track,  whereby  the  plaintiff  was  gree  from  a  public  medical  institution  as 
shocked,  and  thus  damaged,  was  held  a  would  entitle  him  to  maintain  an  action 
proper  element  of  damage.  Houston,  &c.  for  professional  services.  LiBBT,  J.,  said  : 
R.  R.  Co.  V.  Shafer,  54  Tex.  641.  Where  "  If  by  the  injuries  received  the  plaintiff 
the  question  was  whether  the  child  of  was  deprived  of  his  capacity  to  perform 
deaf  and  dumb  parents  was  deprived  of  his  ordinary  labor,  or  attend  to  his  ordi- 
the  sense  of  hearing  by  an  injury  received  nary  business,  the  loss  he  sustained  there- 
at the  hands  of  the  defendant,  when  it  by  is  an  element  of  damages,  l^e  tme 
was  under  two  months  of  age,  it  was  de-  test  is  what  his  services  might  be  worth 
volved  on  the  plaintiff  to  show  that  the  to  him  in  his  ordinary  employment  or 
child  was  not  deaf  before  the  injury,  or  business.  It  is  not  what  sum  he  might 
was  not  bom  deaf.  A  charge  to  the  jury  legally  recover  for  such  services,  but  what 
that  "  if  the  evidence  be  equally  balanced  he  might  fairly  be  expected  to  receive 
for  plaintiff  and  defendant  on  any  con-  therefor.  What  he  had  previously  been 
tested  point,  they  should  find  that  part  of  receiving  for  his  services  in  his  business 
the  case  in  favor  of  the  defendant,"  was  is  proper  evidence  on  this  point.  A  cler- 
not  erroneous  in  view  of  the  special  farts,  gyman  who  has  no  fixed  salary,  but  is 
Davis  17.  Central  R.  R.  Co.,  60  Ga.  329.  dependent  entirely  upon  voluntary  con- 
lu  an  action  against  a  railway  company  tributions  for  his  compensation  for  his 
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but  for  all  probable  future  disability  in  that  respect.^  If  the  injury 
is  of  such  a  character  as  of  itself  establishes  the  incapacity  of  the 
plaintiff  to  labor,  —  as,  if  it  involves  the  loss  of  an  arm,  leg,  or 
amounts  to  a  permanent  physical  disability,  —  no  evidence  of  the 
effect  of  the  injury  upon  the  earning  capacity  of  the  plaintiff  is 
necessary.^  But  if  the  injury  is  not  necessarily  permanent,  its  prob- 
able effect  upon  the  person  injured  must  be  shown ;  as  possible  con- 
sequences are  too  uncertain  and  speculative  to  constitute  an  element 
of  damaga  * 

services,  as  in  some  of  our  chnrehes,  may  But  it  may  bo   shown  that  the   practice 

have  an  income,  and  if  by  an  injury  he  is  of  a  professional  man  is  unlawful.  Jacques 

deprived  of  his  capacity  to  perform  his  v.  Bridgeport  Horse  R.  R.  Co.   41  Conn, 

duties,  might  lose  that  income,  and  suffer  61. 

as  much  loss  as  if  he  was  rvceiving  a  sal-         ^  Houston,  &c.  R.  R.  Co.  v,  Boehm,  67 

ary  fixed  by  contract ;  and  still  he  could  Tex.  152. 

not  enforce  the  payment  of  anything  from         *  Texas,  &c.  R.  R.  Co.  v.  O'Donnell, 

his  church  or  society.     The  plaintiff  was  58  Tex.  27. 

practising  his  profession  as  a  physician.  '  In  Jewell  v.  Union  Passenger  R.  R. 
If  he  had  received  no  medical  degree  or  Co.,  Penn.  Sup.  Ct,  1888,  40  Leg.  Int.  86, 
license,  still  he  was  not  pursuing  a  busi*  it  was  held  in  an  action  of  damages  for 
ness  in  violation  of  law.  The  law  would  personal  iig'ury  by  negligence,  that  no 
afford  him  no  remedy  for  the  collection  of  damages  will  be  allowed  for  any  si^ecula- 
his  charges  for  his  services,  but  if  his  tive  or  merely  possible  consequences  of 
patients  voluntarily  paid  him  therefor,  so  the  wound  in  the  absence  of  evidence  that 
that  he  was  receiving  an  income  of  a  cer-  the  result  will  become  more  serious  ;  as  in 
tain  amount  for  his  services,  that  was  the  case  of  an  injury  to  one  eye,  and  the  barely 
measure  of  the  value  of  his  capacity  to  possible  result  of  inflammation  extending 
render  them,  and  might  be  fairly  considered  to  the  other.  The  court  said  :  **  The  cor- 
as  evidence  tending  to  show  that  he  would  nea  of  the  plaintiff's  eye  was  cut  in  three 
receive  similar  compensation  in  the  future,  places,  in  the  lower,  outer,  and  quarter, 
This  question  was  fully  considered  in  below  the  line  of  vision,  and  the  iris  be- 
England  in  the  recent  case,  Phillips  v.  came  attached  to  the  lower  branches  of 
London  &  South- Western  Ry.  Co.,  42  the  corneal  injury.  The  power  of  the  eye 
L.  T.  Rep.  (N.  8.)  6.  The  plaintiff  was  is  permanently  weakened,  but  its  condi- 
a  physician,  and  brought  his  action  for  a  tion  has  remained  unchanged  for  the  last 
personal  injury  by  which  he  was  ineapaci-  twenty  months,  while  subjected  to  the 
tated  from  attending  to  his  business.  At  severest  tests,  and  during  this  time  the 
the  trial  he  proved  that  before  the  injury  plaintiff  has  been  able  to  work  from  eleven 
he  had  been  receiving  large  special  fees  in  o'clock,  p.  M.,  till  seven  o'clock,  A.  m.  As 
the  nature  of  gratuities  from  wealthy  pa-  the  measure  of  damages  in  this  case  is 
tients,  which  with  his  regular  charges  compensation  only,  the  verdict  transcends 
gave  him  an  income  of  about  five  thou-  the  proper  limits,  unless  we  believe  that  a 
sand  pounds  per  year.  The  jury  rendered  more  serious  impairment  or  an  entire  loss 
a  verdict  for  the  plaintiff  for  sixteen  of  vision  will  follow  as  a  direct  conse- 
thousand  pounds.  The  case  was  taken  to  quence  of  the  plaintiff's  injury.  The  ad- 
the  court  of  appeal,  nnd  one  of  the  ques-  herence  of  the  iris  may  cause  inflamma- 
tions was  whether  the  jury  was  properly  tion,  which  will  affect  the  interior  of  the 
permitted  to  consider  the  special  fees  in  eye,  and  may  aggravate  an  inflammation 
estimating  the  value  of  the  plaintiff's  busi-  produced  by  any  cause,  and  the  loss  of  its 
ness,  and  the  court  held  that  it  was  a  sight  follow.  The  other  eye,  to  some  ex: 
proper  matter  for   their   consideration."  tent,  is  exposed  to  the  same  risk,  because 
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Neither  the  poverty  nor  the  wealth  of  the  plaintiff  can  be  shown, 
to  affect  the  damages,  nor  the  number  of  persons  who  are  dependent 
upon  him  for  support,^  except  in  cases  where  the  circumstances 
are  such  as  entitle  the  plaintiff  to  exemplary  damages.  In  some 
of  the  cases  it  is  held  that  it  is  not  competent  to  show  that 
the  plaintiff's  habits  of  intemperance  are  such  as  to  affect  his 
earning  capacity.^  But  the  soundness  of  this  rule  is  doubtful,  and 
upon  principle  there  is  no  reason  why  evidence  of  that  character 
which  directly  bears  upon  the  actual  loss  to  the  plaintiff  from  the 
injury  should  not  be  permitted  to  be  shown.  In  those  cases  where 
the  injury  is  the  result  of  gross  negligence,  or  the  wUful  misconduct 
of  the  defendant's  agents,  the  plaintiff,  in  addition  to  his  actual 
damages,  is  entitled  to  such  exemplary  damages  as  the  jury  see 
fit  to  give,  to  prevent  a  recurrence  of  such  injuries.® 

of  the  danger  of  sympathetic  inflamma-  B.  B.   Co.  v.  Arms,  91  U.  S.  489 ;  Kan- 

tion.     If  an  aUowance  should  be  made  for  sas  Pacific  B.  B.  Co.  v.  Cutter,  19  Kan. 

such  results  in  the  assessment  of  damages,  83  ;  McKinley  v.  Chicago,  &c.  B.  B.  Co., 

the  verdict  is  not  too  large.    They  are  pro-  44  Iowa,  314  ;  Malecek  tJ.  Tower  Groyo 

per  elements  of  damage  if  they  are  fairly  B.  B.  Co.,  57  Mo.  17.   In  Kansas,  kc.  B.  B 

probable,  and  not  merely  possible.     Upon  Co.,  18  Kan.  523,  of  a  verdict  for  $820,  the 

)  the  trial  there  was  very  little  testimony  jury  specifically  returned  that  $800  of  it 

dii*ected  to  this  point,  and  none  that  in  was  given  as  exemplary  damages.     The 

our  judgment  furnishes  a  just  ground  for  court  sustained    the    verdict.      See  also 

a  belief  that  the  plaintiff's  injury  will  be-  Goddard  v.  Grand  Trunk  R.  R.  Co.,   57 

come  more  serious  than  it  now  is.   Demon-  Me.  203  ;  Foote  v.  Nichols,  28  111.  486; 

stration  on  such  a  subject  is  not  to  be  ex-  Devine  v.  Rand,  38  Vt.  621 ;  Hapson  v. 

pected,  but  something  more  than  a  mere  European,   &p.    R.  R.   Co.,   62  Me.    84 ; 

speculation  as  to  p<^ibilities  is  required.  Beale  v.  R.  R.  Co.,  1  Dill.  (U.  S.  C.  C) 

If  the  plaintiff  can  furnish  satisfactory  568  ;  Edleman  v,  St.  Louis  Transfer  Co., 

evidence  on  this  point  he  will  have  an  op>  8  Mo.   App.   503  ;    Perkins  v.  Missouri, 

portunity  of  doing  so  if  he  elects  to  try  &c   R.  R.  Co.,  55  Mo.  201  ;  Hanck  v. 

the  case  again."  Ridgway,  83  111.  473  ;  Kennedy  v.  North 

»  Ballon  V.  Famam,  11  Allen  (Mass.),  Missouri  R.  R.  Co.,  36  Mo.  351 ;  Penn. 
73  ;  Kansas,  &c.  R.  B.  Co.  v.  Painter,  9  R.  R.  Co.  v.  Zebo,  38  Penn.  St.  818  ;  Mil- 
Kan.  620  ;  Malone  v.  Hamley,  46  Cal.  waukee,  &c.  R.  B.  Co.  v.  Arms,  91  U.  S. 
409  ;  Baltimore,  &c.  R.  R.  Co.  v.  Shipley,  489  ;  Baltimore,  &c.  Turnpike  Co.  v. 
81  Md.  368  ;  Pittsburgh,  &c.  R.  R.  Co.  v.  Boone,  45  Md.  844  ;  Philadelphia,  &c. 
Powers,  74  111.  341  ;  Penn.  B.  B.  Co.  v.  R.  R.  Co.  v.  Larkin,  47  Md.  155 ;  New 
Books,  57  Penn.  St.  339.  Orleans,  &c.  R.  R.  Co.  v.  Hurst,  36  Mi«i. 

*  Baltimore,  &c.  R.  R.  Co.  v.  Boteler,  660  ;  Maysville  B.  B.  Co.  v.  Herrick,  IS 

38Md.  568.  Bush  (Ky.),    122;    Pleasants    r.    North 

'  Philadelphia.  &c.  B.  B.  Co.  v.  Quig-  Beach  R.  R.  Co.,   34  Cal.  594;    Union 

ley,  21  How.   (U.  S. )  202  ;  Hopkins  v.  Pacific  R.  R.  Co.   v.  Hause,  1  Wyo.  27 ; 

Atlantic,  &c.  R.  B  Co.,  86  N.  H.  9  ;  Bel-  Atkinson  v.  Erie  R.  B  Co.,  33  N.  J.  U 

knap  V.  Boston,  &c.  B  R,  Co.,  49  N.  H.  354 ;  Kentucky,  Ac,  R.  R.  Co.  r.  Dill,  4 

358;    Lyon  v.   Hancock,   85   Cal.    372;  Bush  (Ky.),  593.     Where  a  party  who  is 

Maysville,  &c.  R.  R.  Co.  v.  Herrick,  13  rightfully  on  a  railroad  car,  and  has  paid 

Bush  (Ky.),  122  ;  Western  Union  Tel.  Co.  his  fare,  is  unlawfully  expelled,  he  is  en- 

V,  Eyser,  91  U.  S.  495  ;  Milwaukee,  &c.  titled  to  recover  more  than  nominal  dam- 
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It  waa  at  one  time  regarded  as  impropei*  to  hold  the  principal 
liable  for  the  wilful  or  malicious  acts  of  his  agents,  and  conse- 

ages,  even  though  he  sustains  no  pecuniary  fendant's  conductors,  who  was  acting  in 
loss  or  actual  injury  to  his  person.  Chi-  good  faith,  and  the  only  unnecessary  vio- 
cago,  &c.  K.  R.  Co.  v.  Chishoim,  79  lU.  leuce  consisted  in  seizing  him,  while  stand- 
584.  But  where,  owing  to  a  misuuder-  iug  upon  the  ground,  and  pulling  him 
standing,  a  lady  was  not  permitted  to  from  the  car  while  he  was  liolding  on  to 
travel  upon  a  return  excursion  ticket,  and  the  rail  hy  one  hand,  thereby  wrenching 
she  left  the  train  aud  took  the  next  one,  him  and  injuring  his  linger,  so  that  subse- 
upon  which  her  ticket  was  recognized,  it  quently  a  felon  appeared,  from  which  he 
was  held  that  a  verdict  of  $1,000  damages  sutfered  two  weeks,  and  the  judge  charged 
was  excessive.  Goins  v.  Western  R.  R.  that  compensatory  damages  only  could  be 
Co.,  59  Ga.  426.  In  an  action  for  wrong-  allowed,  — it  was  held  that  a  verdict  fur 
ful  expulsion  of  a  passenger,  he  is  entitled  $8,000  was  excessive,  and  should  be  set 
to  recover  for  loss  of  time,  expenses  while  aside.  Cox  v.  New  York  Central,  &c.  R;  R. 
delayed,  the  cost  of  another  ticket  and  a  Co.,  11  Hun  (N.  Y.),  621.  So  where  a 
fair  compensation  for  the  indignity  put  verdict  is  given  on  conflicting  evidence 
upon  him.  Quigley  v.  Central  Pacific  R.  R.  contrary  to  a  strong  intimation  from  the 
Co.,  5  Sawyer  (U.  S.  C  C),  107.  But  court,  and  assessing  against  a  corporation 
in  a  suit  against  a  railway  company  for  damages  at  $850  for  injuries  to  the  plain- 
expelling  the  plaintiff  from  its  car,  where  tiff's  feelings  and  a  slight  pinchifig  of  his 
thera  is  nothing  to  authorize  the  recovery  hands  in  ejecting  him  from  a  car  for  al- 
of  vindictive  damages,  and  no  actual  dam-  leged  non-payment  of  fare,  —  it  was  held 
age  is  shown,  a  juc^ment  for  $750  will  not  not  sufficient  to  show  that  the  jury  was 
be  sustained.  Pittsburgh,  &c.  R.  R.  Co.  actuated  by  passion  and  prejudice.  Ham- 
V.  Dewin,  86  111.  296.  So  where  the  plain-  ilton  v.  Third  Ave.  R.  R.  Co.,  40  N.  Y. 
tiff  purchased  a  ticket  at  Elko  for  San  Superior  Ct.  376.  Mental  anguish  aris- 
Francisco,  and  was  ejected  from  the  cars  ing  from  the  nature  and  character  of  the 
within  half  a  mile  from  Elko,  loUhoiU  siis-  assault  is  a  proper  element  of  compensa- 
taining  any  bodily  injuries,  the  conductor  tory  damages,  and  the  outrage  and  indig- 
using  no  more  force  than  toas  necessary  to  nity  which  have  accompanied  an  injury 
eject  him,  was  delayed  one  day  and  had  are  to  be  estimated  as  well  as  its  physical 
to  buy  another  ticket  at  an  expense  of  effects,  even  in  cases  where  exemplary 
$40.50,  it  was  held  that  a  verdict  of  $5,000  damages  do  not  lie.  McRinley  v.  Chicago, 
was  so  excessive  as  to  indicate  passion  and  &c.  R.  R.  Co.,  44  Iowa,  814.  Corporations, 
prejudice  upon  the  part  of  the  jury.  Quig-  like  natural  persons,  are  liable  in  exem- 
ley  V.  Central  Pacific  R.  R.  Co.,  11  Nev.  plary  damages  when  the  facts  of  the  case 
850.  So  where  a  passenger  is  wrongfully  are  of  a  character  to  warrant  them.  Male- 
expelled  from  the  cars,  and  it  appears  that  cek  u.  Tower  Grove,  &c.  R.  R.  Co.,  57  Mo. 
while  there  was  a  sharp  scuffle,  some  blows  17.  Where  the  testimony  showed  that 
given,  and  some  blood  drawn,  there  were  the  train  upon  which  the  deceased  was 
no  broken  limbs  or  bones,  no  permanent  riding  as  a  passenger  was  thrown  from  the 
injury  or  disfiguration,  no  long  confine-  track,  and  that  thereby  the  deceased  re- 
ment,  no  protracted  pain  and  suffering,  no  ceived  the  injuries  from  which  he  died, 
heavy  expenses  for  medicine,  nursing,  or  and  failed  to  show  any  unusual  speed  or 
physician,  little  loss  of  time,  not  to  ex-  want  of  care  in  the  management  of  the 
oeed  a  day's  delay,  and  no  circumstances  train,  or  by  any  direct  evidence  the  cause 
of  outrage  and  insult  independent  of  the  of  the  train's  being  thrown  from  the  track, 
actual  expulsion,  —  it  was  held  that  a  ver-  and  disclosed  as  the  only  evidence  of  neg- 
dict  awaixling  $5,000  was  excessive.  Mis-  ligence  on  the  part  of  the  company  the 
souri,  &c.  R.  R.  Co.  V.  Weaver,  16  Kan.  fact  that  some  of  the  ties  at  and  near  the 
456.  So  where  a  passenger  was  wrong-  place  of  the  accident  were  rotten,  and  it 
fully  removed  from  a  parlor-car  for  a  appeared  that  the  company  had  a  suitable 
refusal  to  pay  his  fare,  by  one  of  the  de-  and  competent  person  in  charge  of  the 
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quently  exemplary  damages  were  not  recoverable  against  a  cor- 
poration for  the  acts  of  its  servants,  unless  it  was  shown  that 
it  authorized  or  had  ratified  the  act.^  But,  since  it  is  now  almost 
universally  held  that  the  master  is  liable  for  the  wilful  and  even 
malicious  acts  of  his  servants  in  the  line  of  his  duty,  the  rule  which 
is  now  generally  held  in  the  better  class  of  cases,  that  exemplary 
damages  may  be  given  against  a  corporation  for  injuries  inflicted  by 
its  servants  wilfully  or  maliciously,  and  whether  authorized  or  rati- 
fied by  it  or  not,  seems  to  us  to  be  consistent  and  just;^  especially 

track  at  that  place  as  section-boas,  and  Co.   v.   Arms,   91  U.   S^  489 ;   Western 
that  he  was  from  time  to  time,  and  as  fast  Union  Tel.  Co.  v.  Eyser,  91  IT.  S.  495. 
as  he  deemed  necessary  for  the  safety  of  The  abeence  of  slight  care  in  the  manage- 
the  track,   replacing  the  old  and  rotten  ment  of  a  train,  or  in  keeping  a  railroad  in 
ties  with  new  and  sound  ones,  —  it  was  repair,  is  gross  negligence  ;  and  to  enable 
held  that  no  case  was  shown  for  exemplary  a  passenger  to  recover  punitive  damages 
damages.     Kansas  Pacific   R.  R.   Co.   v,  for  a  personal  injury,  it  is  not  necessary  to 
Cutter,  19  Kan.  83.     In  a  New  York  case  show  the  absence  of  aU  care,  or  reckless 
the    plaintiff's  injury  was  caused   by  a  indifference  to  the  safety  of  passengers,  or 
train  running  into  a  river  through  the  intentional  misconduct  on  the  part  of  the 
open  draw  of  a  bridge,  a  few  minutes  after  agents  and  officers  of  the  company.    Puni- 
six  o'clock  in  the  morning.    The  bridge-  tive  damages  are  recoverable  if  the  proof 
tender,  it  was  shown,  could  neither  read  shows  that  the  company  failed  to  use  such 
nor  write,  but  it  was  not  made  to  appear  diligence  in  keeping  its  bridge  in  repair  as 
that  the  accident  was  in  any  degree  at-  careless  and  inattentive  persons  usuaUy 
tributable  to  that  fact.     Evidence  tending  exercise  in  the  preservation  of  the  same, 
to  show  inattention  on  the  part  of  the  en-  or  of  business  of  like  character.  To  author- 
gineer  was  also  given.    The  court  charged  ize  the  recovery  of  punitive  damages  it  is 
the  JU17  :  "  If  you  find  from  the  evidence  necessary  to  show  a  state  of  case  —  wilful 
that  the  conduct  of  the  engineer,  or  the  neglect  —  qitasi  crinfinal  in  its    nature, 
conduct  of  the  railroad  company  in  the  Maysville  and  Lexington   R.  R.  Co.   v. 
employment  of  a  bridge-keeper  who  could  Herrick,  13  Bush  (Ky.),  122. 
neither  read  nor  write,  amounted  to  such         ^  Hays  v.  Houston,  &c.  R.  R.  Co.,  46 
a  reckless  indifference  to  human  life  as  to  Tex.    272  ;    Hogan    v.    Providence,    &c. 
constitute  wilful  and  malicious  miscon-  R.  R.    Co.,   8  R.  I.   88;    Ackerson  v. 
duct,  then  you  maybe  justified  in  giving  Erie  R.  R.  Co.,  33  N.  J.  L.  254  ;  Towns- 
exemplary  damages.     It  was  held  error,  end  v.  N.  Y.  Central,  &c.  R.  R,  C^.,  66 
Brooks  t'.  New  York,  &c.  R.  R.  Co.,  30  N.  Y.  295  ;  Great  Western  R.  R.  Co.  v. 
Hun  (N.  Y.),  47.     A  passenger  in  a  rail-  Miller,  19  Mich.  805  ;  HiU  v.  New  Or- 
way  car  who  has  been  injured  in  a  oollis-  leans,  &c.   R.  R.  Co.,  11  La.  An.  292 ; 
ion  caused  by  the  negligence  of  the  em-  Milwaukee,  &c.  /R.  R.  Co.  «.  Finne)-,  10 
ploy^s  of  the  company  is  not,  as  a  general  Wis.  388  ;  Wade  p.  Thayer,  40  Cal.  578  ; 
rule,   entitled  to  an  action   against  the  Edelmann  v.  St.  Louis  Transfer  Co.,  3  Ma 
company  to  recover  damages  beyond  the  App.  503. 

limit  of  compensation  for  the  injury  ac-         *  Coddard  v.  Grand  Trunk  R.  R.  Co., 

tually    sustained.      Exemplary   damages  57  Me.   202 ;   Hopkins  v.   Atlantic,   &c. 

should  not  be  awarded  for  such  injury  un-  R.  R.  Co.,  36  N.  H.  9  ;  Haley  v.  Mobile, 

less  it  is  the  result  of  wilful  misconduct  of  &c.  R.  R.   Co.,  7  Baxter  (Tenn.),  239; 

the  employes  of  the  company,  or  of  that  New  Orleans,  &c.  R.  R.  Co.  «.  Bailey,  40 

reckless  indifference  to  the  rights  of  others  Miss.  396 ;  Gasway  v.  Atlantic,  &c.  R.  R. 

which  is  equivalent  to  an  intentional  vio-  Co.,  68  Ga.  216;  Pittsburgh,  &c.  R.  R. 

lation  of  them.    Milwaukee,   &c.  R.  R.  Co.  v.  Slusser,  19  0hioSt.  257;  Quigley  v. 
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when  the  action  is  for  personal  injuries  received  by  a  passenger,  to 
whom  the  company  owes  a  contract  duty;  and  in  some  of  the  States 
such  damages  are  provided  for  by  statute.^  The  fact  that  the  plain- 
tiff has  an  accident  insurance  policy  should  have  no  effect  upon  the 
damages ;  ^  nor  the  circumstance  that  he  has'  a  large  income  inde- 
pendent of  his  earnings.^ 

In  an  action  by  a  parent  for  an  injury  to  a  child,  his  recovery  is 
limited  to  the  loss  of  service  present  and  prospective  during  minority, 
and  the  expense  of  medical  attendance  and  nursing,  but  nothing  is 
allowed  for  the  pain  and  suffering  of  the  child,  physical  or  mentaL 
For  an  injury  to  the  wife,  a  husband's  recovery  is  limited  to  the  loss 
of  services  and  comfort,  and  expenses  of  medical  attendance  and 
nursing.^  If  the  husband  and  wife  join  in  the  suit,  then  the  wife's 
pain  and  anguish  of  mind  forms  an  element  of  damage.  An  action 
by  a  parent  for  an  injury  to  his  minor  child  does  not  preclude  a  re- 
covery by  the  child  also.  But  in  an  action  by  the  child  when  his 
parents  are  living,  he  can  recover  nothing  for  loss  of  time  during 
minority,  but  only  for  the  pain  and  suffering  of  body  and  mind,  and 
prospective  damages  where  the  injury  is  likely  to  prove  permanent* 

Sec.  318.  injuries  reoetved  on  the  Sabbath.  —  In  Massachusetts,^ 
and  some  of  the  other  States,  under  statutes  prohibiting  labor  and  all 

Central  Pacific  R.  B.  Co.,  11  Ner.  850  ;  48Penn.  St  820;  Penn.  R.  R.  Co. ».  Zebe, 

Baltimore,  &c.  T.  Co.  v.  Borne,  45  Md.  88   Penn.   St   818  ;   Penn.  R.  R.  Co.  v. 

344;  Philadelphia,  &c.  R.  R.  Co.  v.  Larkin,  Butter,  57  Penn.  St  885;  Covington  St 

47  Md.  155 ;  Milwaukee,  &c.  R.  R.  Co.  v.  R.  R.  Co.  v.  Packer,  9  Bush  (Ky.),  455; 

Arms,  91  U.  S.  489  ;  Kansas,  &c.  R.  R.  Houston,  &c.  R.  R.  Co.  v.  Miller,  49  Tex. 

Co.  V.  Kessler,  18  Kan.  523;  Chicago,  &c.  822;  Hopkins  v.  Atlantic,  &c.  R.  R.  Co., 

R.  R  Co.  V.  Bryan,  90  111.  126;  Evans  v.  86  N.  H.  9;  State  v.  Baltimore,  &c.  R.  R. 

St  Louis,  &c.  R.  B.  Co.,  11  Mo.  App.  463.  Co.,  24  Md.  84  ;  Gilligan  v.  New  York, 

In  some  States  the  right  to  such  damages  &c.  R.  R.  Co.,  1  £.  D.  S.  (N.  Y.  C.  P.) 

is  made  to  depend  upon  the  express  or  im-  453;  Traver  v.  Eighth  Ave.  R.  R.  Co.,  6 

plied  ratification  of  the  act  by  the  com-  Abb.  Pr.  (N.  Y.)  N.  b.  46. 
pany.     Graham  v.  Pacific  R.  R.  Co.,  66         *  Wood's  Master  and  Servant,  449. 
Mo.  536;  Hays  v.  Houston,  &c.  R.  R.  Co.,         *  Day  v.  Highland  St.  R.  R.  Co.,  186 

46  Tex.  272.  Mass.       .    In  this  case  it  was  held  that  a 

1  Houston,  &c.  R.  R.  Co.  v.  Cowser,  57  horse-car  run  on  Sunday  for  the  purpose  of 

Tex.  298.  accommodating  the  public  generally  and 

'  Baltimore,  kc.  R.  R.  Co.  v.  Wight-  earning  money  from  whoever  may  see  fit 

man,  29  Gratt  (Va.)  481  ;  Bradbum  v.  to  travel  upon  it,  is  in  violation  of  the 

Great  Western  Ry.  Co.,  L.  R.  10  Exchq.  Lord's  Day  Act,  although  some  of  the  pas- 

1;   Harding  v.  Townsend,   48  Vt.  586;  sengers  are  lawfully  travelling;  and  the 

Pittsburgh,  kc.  R.  R.  Co.  v.  Thompson,  conductor  is  both  laboring  and  travelling 

56  111.  188.  in  violation  of  the  Lord's  Day  Act;  and  is 

*  Phillips  V.  London,  Ac.  Ry.  Co.,  L.  R.  without  remedy  for  a  personal  injury  sus* 

6  C.  P.  Div.  280.  tained  in  such  occupation.     The  court 

^  Cregin  v.  Cross  Town  R.  R.  Co.,  75  said:  "It  is  not  within  our  province  to 

N.  Y.  192;  Oakland  R.  B.  Co.  v.  Fielding,  determine  the  wisdom  or  expediency  of  the 
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secular  employment  upon  the  Sabbath,  it  is  held  that  do  recovery 
can  be  had  of  a  railway  company  for  an  injury  received  by  a  pas- 
senger upon  its  trains  upon  that  day,  or  by  an  employ^  who  is 
injured  while  engaged  in  running  its  cars.  But  this  doctrine,  even 
under  the  Massachusetts  statute  is  generally  regarded  as  strained, 
unwarranted,  and  unjust.  It  is  so  generally  a  matter  of  public  con- 
venience and  necessity  that  street-cars,  and  even  steam-cars  should 
be  run  upon  the  Sabbath  that  it  is  regarded  as  a  work  of  neces- 
sity ;  ^  and  no  attempt  to  prevent  it  is  made,  even  in  Massachusetts. 

law,  or  how  far  there  has  been  a  change  in  more  exposed  to  injury  than  in  laboring, 
public  sentiment  in  relation  to  the  proper  It  has  been  uniformly  held  in  numerous 
manner   of   observing    the    Lord's    Day.  decisions,  from  Bosworth  v.  Swausey,  10 
These  considerations  are   for  the   Lfgis-  Met.  (Mass.)  363,  to  Davis  v.  Somerville, 
lature.     We  can  only  take  the  law  as  it  is  128  Mass.  594,  35  Am.  Rep.  399,  that  a 
written  and  apply  it  according  to  its  oh-  person  travelling  on  the  Lord's  Day  in 
vious  meaning  and  the  inteution  of  the  violation  of  law  cannot  recover  in  an  action 
Legislature.     We  do  not  intend  to  decide  against  a  city  or  town  for  iiguries  sustained 
that  a  horse-car  may  not  be  so  mil  ou  from  a  defect  in  a  highway.     This  is  not 
Sunday  as  to  come  within  the  exception  of  because  the  liability  of  a  city  or  town  for  a 
the  statute  and  be  employed  in  a  work  of  defect  in  a  way  is  imposed  by  statute,  or 
necessity  or  charity.     We  only  decide  that  because  a  city  or  town  stands  in  any  dif- 
in  this  case  there  was  no  evidence  which  ferent  position  from  an  individual  or  other 
would  warrant  a  jury  in  finding  that  this  corporation,  but  only  because  the  act  of 
car  was  run  from  consideration  of  necessity  travelling,  which  is  the  act  prohibited, 
or  cliarity,  and  that  the  jury  should  have  necessarily  contributes  to  cause  the  injury, 
been  so  instructed.     We  cannot  hold  that  The  act  of  travelling  in  violation  of  law  on 
the  mere  fact  that  some  of  the  passengers  the  Lord's  Day,  with  no  evidence  of  any 
on  the  car  were  lawfully  travelling  ren-  other  negligence,  has  been  held  to  be  neces- 
dered  the  running  of  the  car  lawfuL     Com-  sarily  contributoiy  to  the  injury  sustained 
mon wealth  v.   Sampson,    97   Miiss.   407 ;  by  the  plaintiff,  in  Stanton  v.  Metropolitan 
Commonwealths.  Josselyn,  id.  411.     The  R.  R.  Co.,  14  Allen  (Mass.),  485;  Smith 
plaintiff  was  engsiged   in   performing  his  v.  Boston  &  Maine  R.  R.  Co.,  120  Mass. 
ordinary  duties  as  conductor  of  a  horse-  490;  21  Am.  Rep.  538;  Lyons  r.  Desotelle, 
car,  and  in  performing  those  duties  he  was  124   id.   387;    and   Bueher  r.   Fitchburjj 
doing  labor  or  work.      Though  he  was  R.  R.  Co.,  131  id.  156,  41  Am.  Rep.  216." 
travelling,  he  was  primarily  laboring,  and  *  In   Commonwealth    v.    I^uisville  k 
his  travelling  was  merely  an  incident  of  Nashville  R.  R.  Co.,  80  Ky.  291,  44  Am. 
the  kind  of  work  in  which  he  was  engaged.  Rep.  475,  it  was  held  that  running  railway 
The  car  being  run  in  violation  of  law,  he  trains  on  Sunday  is  a  work  of  necessity, 
was  both  laboring  and  travelling  on  the  The  court  said:  '*  Railroad  companies,  as 
Loixl's  Day  in  violation  of  law.     The  ques-  carriers  of  passengers,  furnish  at  this  day 
tion  then  arises  whether  his  violation  of  almost  every  accommodation  to  the  travel- 
law  contributed  to  cause  his  injury.     The  ler  that  is  to  be  found  in  the  hotels  of  the 
general  pnnciples  applicable  to  the  case  country.     His  meals,  as  well  as  sleeping 
are  well  settled   in  this  commonwealth,  apartments,  are  often  furnished  him;  and 
The  question  has  more  frequently  arisen  to  require  the  train  when  on  its  line  of 
in  cases  of  travelling,   doubtless  for  the  travel  to  delay  its  journey  that  the  passen- 
reason  that  travelling  is  the  more  common  ger  may  go  to  a  hotel  to  enjoy  the  Sabbath, 
form  in  which  the  statutes  for  the  observ-  where  the  same  labor  is  requiretl  to  be  per^ 
ance  of  the  Lord's  Day  are  violated,  or  for  formed  for  him  as  upon  the  train,  or  to 
the  reason  that  in  travelling  a  person  is  require  him  to  remain  ou  the  train  and 
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Public  convenience  and  necessity  are  thus  permitted  to  override  the 
statute ;  yet  the  courts,  adopting  a  narrow  construction,  hold  that  a 

there  live  as  he  would  at  the  hotel,  would  State  v.  Baltimore  &  Ohio  R  R.  Co.,  15 
certainly  not  carry  out  the  purpose  of  the  W.  Va.  862,  36  Am.  Rep.  803.  In  Smith  r. 
law;  and  besides,  the  necessity  of  reaching  New  York,  Susquehanna,  &  Western  R.  R. 
his  home  or  place  of  destination  must  nee-  Co.,  47  N.  J.  L.  7,  a  statute  prohibiting 
essarily  exist  in  so  many  instances  as  to  travelling  on  Sunday  except  for  necessity  or 
make  it  indispensable  that  the  train  should  charity,  permits  any  railroad  company  to 
pursue  its  way.  So  of  the  trains  trans-  run  one  passengertrain  each  way  on  Sunday 
porting  goods,  merchandise,  live  stock,  for  the  accommodation  of  the  citizens  of 
fruits,  vegetable-s,  etc.,  that  by  reason  of  the  State.  It  was  held  that  travel  on  such 
delay  would  work  great  injury  to  jmrties  trains,  although  not  for  necessity  or  chfcr- 
interested.  A  private  carriage  in  which  is  ity,  is  lawful.  Beasley,  C.  J.,  observed: 
the  owner  or  his  family,  driven  by  one  who  *'I  think  it  plain  that  this  exceptive 
is  employed  by  the  month  or  year  to  the  clause  has  the  effect  to  give,  not  only  to 
church  in  which  the  owner  worships,  or  to  the  company  the  right  to  run  the  specified 
the  house  of  his  friend  or  relative  on  the  trains  on  Sundays,  but  also  confers  the 
Sabbath,  is  not  in  violation  of  the  statute,  right  upon  the  citizen  to  use  such  trains 
So  in  reference  to  the  use  of  street-railroads  for  ordinary  travel  It  is  by  this  construe- 
in  towns  and  cities  on  the  Sabbath  day.  tion  alone  that  the  clause  can  be  rescue<l 
Those  who  have  not  the  means  of  provid-  from  a  liability  to  the  charge  of  being 
ing  their  own  horses  or  carriages  travel  nugatory  and  absurd.  It  would  seem  un- 
upon  street-cars  to  their  yilace  of  worahip,  deniable  that  it  was  the  legislative  intent 
or  to  visit  their  friends  and  acquaintances;  either  to  authorize  the  common  use  of 
and  such  is  the  apparent  necessity  in  all  the  trains  in  question  or  to  sanction  the 
such  cases  that  no  inquiry  will  be  directed  doing  of  this  business  by  these  companies 
as  to  the  business  or  destination  of  the  founded  almost  entirely  on  per{>etually 
traveller,  whether  on  the  one  car  or  the  recurring  violations  of  law.  Unless,  by 
other,  nor  will  an  inquiry  be  directed  as  to  intendment,  it  is  to  be  understood  that 
the  character  of  the  freight  being  trans-  quoad  the  trains  in  question,  the  citizen 
ported.  Nor  will  the  (lerson  desiring  to  was  absolved  from  the  penalty  denounced 
hire  the  horse  from  the  livery-stable  be  against  travelling  on  Sunday,  the  boon 
compelled  to  disclose  the  purpose  in  view  granted  to  the  railroads  would,  in  sub- 
in  order  to  protect  the  keeper  from  the  stance,  be  the  privilege  of  running  their 
penalty  of  the  law.  Such  employments  trains  provided  they  carried  no  passengera 
are  necessary,  and  not  within  the  inhibi-  in  them.  I  say  this,  in  substance,  would 
tion  of  the  statute.  The  common-sense  as  be  the  effect  of  the  concession,  for  the  class 
well  as  the  moral  sentiment  of  the  country  of  persons  who  would  use  such  means  of 
will  suggest  that  the  merchant  who  sells  transit  in  works  of  necessity  or  charity 
his  goods,  or  the  farmer  who  follows  his  would  be  comparatively  so  limited  that 
plough,  or  tlie  carpenter  who  labora  ujwn  their  contributions  to  the  expenses  of  run- 
the  building,  or  the  saloon-keeper  who  ning  the  trains  could  have  no  appreciable 
sells  his  liquora  on  Sunday,  are  each  effect  The  alternative  is  alone  presented, 
and  all  violating  the  law  by  which  it  is  to  hold  that  general  travel,  to  the  extent 
made  penal  to  follow  the  ordinary  avoca-  in  question,  is  permitted,  or  that  the  priv- 
tions  of  life  on  Sunday.  The  ordinary  ilege  granted  in  the  proviso  is  utterly  use- 
usages  and  customs  of  the  country  teach  le-ss  and  vain.  Nothing  is  perceived  in 
us  that  to  pursue  such  employments  on  this  act  in  iU  application  to  its  subjects 
the  Sabbath  is  wrong.  Every  man  can  that  seems  to  lead  to  the  adoption  of  the 
realize  the  distinction  between  punning  latter  branch  of  this  alternative.  The 
such  avocations  and  that  of  transporting  language  of  the  proviso  itself  is  general, 
the  traveller  to  his  home,  or  the  purauit  of  The  Sunday  trains  are  to  be  run  for  the 
such  employments  as  must  result  from  the  'accommodation  of  the  citizens  of  this 
Decessary  practical  wants  of  trade.*'    See  State,*  —  that  is,  for  their  accommodation 
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person  who  avails  himself  of  this  public  convenience,  whether  from 
necessity  or  otherwise,  does  so  at  his  perD,  and  assumes  all  the  risks 

of  the  negligent  conduct  of  such  trains.     In  other  words,  it  is  held 

that  a  person  by  travelling  upon  a  railway-car  upon  the  Sabbath  is 
guilty  of  contributory  negligence,  as,  if  he  had  not  been  travelling 

contrary  to  the  statute,  he  would  not  have  been  injured.^    But  this 
doctrine  is  generally  repudiated  by  the  courts  in  those  States  where 

similar  statutes  exist.     In  New  York^  a  person  who  was  injured 

foil  all  ordinaiy  purposes,  and  not  in  the  in  this  respect ;  the  petition  and  evidence 
exceedingly  restricted  sense  to  ac^commo'  show  a  case  in  which  the  acts  which  the 
date  them  when  engaged  in  works  of  neces-  appellant  contracted  to  perform  were  neces- 
sity or  charity.     Besides,  this  provision  is  sary  to  secnre  decent  burial  to  the  deceased 
a  remedial  provision.     It  was  passed  in  wife  of  the  appellee,  and  the  presence  of 
the  year  1873  in  the  form  of  a  supplement  parents.     The  court  might  and  ought  to 
to  the  law  relating  to  vice  and  immorality,  have  instmcted  the  jury  that  the  contract 
The  only  conceivable  defect  existing  in  to  do  things  necessary  to  such  an  end,  was 
the  old  law,  which  it  can  be  supposed  this  a  contract  to  do  a  work  of  necessity  and  of 
supplement  was  designed  to  amend,  was  charity,  and  therefore  valid." 
its  total  prohibition  of  general  travel  on  '  See  opinion  of  Durfee,   C.  J.,  in 
Sundays,  — a  prohibition  which,  if  rigidly  Baldwin  v,  Barney,  12  R.  I.  392,  in  which 
enforced,  would  have  put  an  end  to  all  he  ably  combats  this  doctrine.     In  a  recent 
travel  on  the  designated  days  in  or  through  case  in  Massachusetts,  —  Wallace  v.  Merri- 
this  State,  and  thus,  in  a  measure,  placed  mac  River  Nav.,  &c.  Co.,  134  Mass.  95,  45 
in  trammels  the  inter-communication  be-  Am.  Rep.  301, — the  courts  held  that  there 
tween  the  various  parts  of  the  country,  can  be  no  recovery  from  the  owners  of  a 
It  will  be  thus  observed  that  if  the  inter-  steamboat  for  running  down  a  yacht  upon 
pretation  of  this  proviso,  which  is  claimed  the  Sabbath,  unless  it  was  wantonly  or 
for  the  defence  in  this  case,  be  correct,  maliciously  done  by  those  in  charge.    It  is 
then  we  have  here  a  remedial  act  whose  somewhat  difficult  to  understand  how  the 
tendency  is  not  in  any  degree  amendatory  wantonness  or  malice  of  the  act  can  affect 
or  corrective.     In  short,  standing  on  such  the  civil  liability  of  the  parties  so  as  to 
ground,  we  have  here  a  legislative  act  that  strip  the  act  of  the  yacht-owners  in  mn- 
was  intended  to  be  useless  to  the  com-  ning  their  yacht  upon  the  Sabbath,  of  its 
panies  to  which  the  privilege  was  given,  unlawful  character,  or  render  them  less 
useless  to  the  citizens  of  this  State,  and  obnoxious  to  the  charge  of  contributory 
useless  to  the  country  at  lai^e.    Such  a  negligence. 

construction  is  opposed  to  all  the  usual  ^  Platz  v.  Cohoes,  89  N.  Y.  219,  41 
legal  rules  applicable  to  this  subject.  The  Am.  Rep.  286.  In  this  case  it  was  held 
legislative  intention  must  control,  and  from  that  the  fact  that  the  plaintiff  was  trav- 
the  nature  and  purpose  of  this  proviso  elling  at  the  time  of  the  accident  on  Sun- 
it  was  the  evident  design  to  permit  the  day  in  violation  of  the  statute  was  no 
use,  in  ordinary  travel,  of  these  specified  defence  to  an  action  against  the  city 
trains."  In  Gulf,  &c.  R.  R.  Co.  v.  Levy,  for  the  injury.  The  statute  forbidding 
(Tex.)  1  Tex.  U  Rev.  344,  it  was  held  that  unlawful  travelling  on  Sunday  prescribes 
tliH  transmission  on  Sunday  of  a  telegram  a  penalty  for  its  violation,  but  it  goes  no 
announcing  the  death  of  the  sender's  wife  further,  and  there  is  no  principle  upon 
and  child,  and  soliciting  **  help,**  was  a  which  it  can  be  held  that  the  right  to 
work  of  necessity  and  charity.  The  court  maintain  an  action  in  respect  of  special 
snid:  "It  is  claimed  that  the  contract  to  damage  resulting  from  the  omission  of  a 
send  the  message  was  illegal,  because  made  defendant  to  perform  a  public  duty  is 
and  executed  on  Sunday.     There  was  error  taken  away  because  the  person  ii^ured  was 
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while  travelling  upon  the  Sabbath,  by  reason  of  defects  in  the  streets, 
was  held  entitled  to  recover  therefor  from  the  municipal  corporation 
whose  duty  it  was  to  keep  the  streets  in  repair ;  and  in  an  earlier 
case^  the  same  rule  was  applied  in  favor  of  a  passenger  upon  a 
railway  train  run  upon  the  Sabbath,  who  was  injured  through  the 
negligence  of  the  servants  in  charge  of  it  The  same  doctrine  has 
been  held  in  the  United  States  Supreme  Court,*  and  in  numerous 
State  Courts;^  and  it  may  be  said  that  the  circumstance  that  an 

at  the  time  diaobeylDg  a  positive  law.  bar.    SeeJohnsoni;.  Irasbargh,  47  Vt.  28  ; 

Danforth,  J.,  said  :  "  The  eoarts  are  re-  Holcomb  v.  Dan  by,  51  id.  428  ;  Btiswonh 

quired  to  construe  a  penal  statute  strictly,  v.  Swansey,  10  Met.   (Mas.s.)  833  ;  Jones 

and  having  before  him  for  judgment  an  v.  Andover,  10  Allen  (Mass.),  18  ;  Smith 

alleged  violation  of  the  Sunday  law.  Lord  v.  Host  &  Me.  R.  K  Co.,  120  Mass.  490. 

Mansfield  said  :  '  If    the  act  of  Parlia-  But  see,  in  harmony  with  the  case  at  bar, 

meut  giva«3  authority  to  levy  but  one  pen-  Merritt  v,  Earle,  29  N.  Y.  115  ;  "Wood  v. 

alty  there  is  an  end  of  the  question,  for  Erie  B.  R.  Co.,  72  id.   196.     Also  Cooley 

there    is    no    penalty   at  common    law.'  on  Torts,  §  157,  Whart.  Neg.,  §  331." 
Creppsv.  Durden,  Cowp.  640.     In  Carroll         *  Carroll  w.  Staten  Island,  R.  R.  Co., 

V.  Staten  Island  R.  R,  Co.,  58  N.  Y.  126,  68  N.  Y.  126  ;  17  Am.  Rep.  221  ;  Wood 

an  action  by  a  passenger  against  a  carrier  v,  Erie  R.  R.  Co.,  72  N.  Y.  196  ;  Meriitt 

for  iiguries,  it  was  held  that  the  fact  that  v,  Earle,  29  N.  Y.  115. 
the  plaintiff  was  at  the  time  travelling         ^  Phila.,  &c.  R.  R.  Co.  v.  Phila.,  &c. 

contrary  to  statute  was  no  defence.    The  Steam  Tow  Boat  Co.,  23  How.  (U.  S.)209. 
Sunday  law  received  a  similar  construction         >  Mahoney  v.  Cook,  26  Penn.  St.  342  ; 

in  Phila.,  &c.  R.  R.  Co.  v.  Phila.,  &c.  St.  Norris  v,  Litchfield,  35  N.  H.  271  ;  Ba- 

R.  R.  Co.,  23  How.  (U.  S.)  209,  the  court  ker  v.  Portland,  58  Me.  199  ;  4  Am.  Rep* 

holding  that  the  offender,  the  plaintiff  in  274  ;  Sutton  v,  Wauwatosa,  29  Wis.  21  ; 

the  action,  was  liable  to  the  fine  or  pen-  Kerwhacker  v.  C.  C.  k  C.   R.  R.  Co.,  3 

alty  imposed  thereby  and  nothing  more.  Ohio  St.  172.    InOpsahl  v.Judd,  30Miim. 

To  the  same  effect  is  Baldwin  v.  Barney,  136,  in  an  action  for  the  death  of  a  pas- 

12  R.  I.  892.     The  plain tiff^s  act  in  trav-  senger  on  defendants'  steamboat,  through 

elUng  was  not    contributory  negligence,  their  negligence,  it  was  held  that  the  fact 

The  traveller  is  not  declared  to  be  a  tres-  that  the  accident  causing  death  took  place 

passer  upon  the  streets,  nor  could  defend-  on  Sunday  while  the  defendants  were  vio- 

ant  close  them  up  against  her.     Travel  lating  the  law  in  carrying  passengers  was 

does  not  usually  result  in  injury,  and  can-  not  a  defence  on  the  ground  that  the  intes- 

not  be  regarded  as  the  immediate  cause  of  tate  was  pariieeps  criminis.     To  such  an 

the  accident,  and  of  such  only  the  law  objection  it  is  a  sufficient  answer  that  the 

takes  notice.     At  common  law  plaintiff's  defendants  on  that  day  occupied  the  rela- 

act  was  not  unlawful,  and  plaintiff  was  tion  of  common  carriers  of  passengers,  and 

under  its  protection  and  might  resort  to  it  their  general  obligation  to  use  such  care 

against  a  wrong-doer  by  whose  act  she  was  and  diligence  as  the  law  enjoins  is  not 

injured.     See  Steele  v.  Burckhardt,   104  limited  by  the  contract  with  the  passen- 

Mass.   69  ;    Welch  r.   Wesson,    6    Gray  gers,  nor  with  the  person  who  engaged  the 

( Mass. ),  605 ;    Norris  v.    Litchfield,    85  use  of  the  boat  and  the  services  of  the 

N.  H.  271.     See  also  Schmidt  v.   Hum-  crew  for  that  day,  but  is  governed  by  con- 

phrey,  48  Iowa,  652 ;  Sutton  v.  Wauwa-  siderations  of  public  policy.      That  tlie 

tosa,  29  Wis.  21  (a  case  similar  to  the  one  nndertaking  was  unlawful  does  not  touch 

at  bar)  ;  Dillon  Mun.  Corp.,  §  778  ;  Baily  the  question.     58  N.  Y.  134  ;  Jacobus  v. 

V.  Mayor,  Ac  8  Hill  (N.  Y.),  581.     There  R.  R.  Co.,  20  Minn.  130.     As  remarked 

are  authorities  in  conflict  with  the  case  at  by  the  court  in  that  case,  '*  any  relaxation 
VOL.  II.  —  84 
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injury  is  received  by  a  person  who  is  travelling  upon  a  railway  train 
upon  the  Sabbath  does  not  deprive  him  of  his  remedy^  if  injured 
through  the  negligence  of  the  railway  company. 

of  the  rule  as  to  duty  or  liability  natar-  plication  to  the  case  ;  that  according  to 
ally  tends  to  bring  about  a  corresponding  the  principles  of  the  common  law  applica- 
relaxation  of  care  and  diligence  on  the  ble  to  common  carriers,  the  defendant 
part  of  the  carrier."  The  suggestion  that  having  accepted  the  stock  to  be  trans- 
if  the  deceased  had  not  joined  the  ezcur-  ported  over  its  road  in  the  usual  course  of 
sion  he  would  have  escaped,  may  perhaps  transit,  it  at  once  became  its  duty  to  for> 
serve  to  enforce  a  valuable  lesson  which  ward  the  same  without  unnecessary  delay 
finds  a  sanction  in  law  and  morals,  but  as  or  detention  ;  that  its  obligation  was  to 
between  him  and  the  defendants  he  was  carry  according  to  its  public  profession, 
rightfully  on  the  boat.  His  presence  did  and  the  conveniences  at  its  command, 
not  (in  a  proper  sense)  contribute  to  or  And  if  injury  were  sustained  by  reason  of 
cause  the  accident ;  and  in  such  cases  any  neglect  of  this  duty,  or  other  wrong- 
wrong-doers,  though  answerable  to  the  ful  act  in  the  carrying  and  delivery  of  the 
State  or  parties  injured  by  them  for  their  cattle,  the  fact  of  their  having  been  re- 
own  acts,  are  entitled  to  the  protection  of  ceived  to  be  carried  or  having  been  carried 
the  laws  against  the  wrongful  acts  or  cul-  on  Sunday  could  afford  no  excuse  to  the 
pable  negligence  of  others.  Carroll  v.  defendant,  or  exoneration  from  liability  ; 
Staten  Island  R.  R.  Co.,  58  N.  Y.,  136.  In  that  the  carrying  forward  of  the  cattle  by 
Philadelphia,  &c.  K.  R.  Co.  v.  Lehman,  56  the  defendant  on  Sunday  was  not  illegal  ; 
Md.  209>  40  Am.  .Rep.  415,  under  the  it  was  fairly  and  justly  a  work  of  neces- 
Maryland  statute  which  forbids  all  persons  sity,  and  therefore  excepted  from  the  oper- 
to  "  work  or  to  do  any  bodily  labor  on  the  atiou  of  the  statute.  Johnson  i^.  Midland 
Lord's  day,  commonly  called  Sunday,'*  R  R.  Co.,  4  Exch.  367  ;  Powhatan 
and  provides  that  no  jjerson  shall  com-  Steamboat  Co.  r.  R.  R.  Co.,  24  How. 
mand  or  willingly  suffer  any  of  his  ser-  (U.  S.)  247,  258  ;  Carroll  v.  Staten  Island 
vants  to  do  any  manner  of  work  or  labor  R.  R.  Co.,  58  N.  Y.  126  ;  Flagg  v.  Mill- 
on  that  day  —  works  of  necessity  and  bury,  4  Cush.  (Mass.)  248.  That  even 
charity  always  excepted  —  and  prescribes  upon  the  supposition  that  the  plaintiffs 
a  small  penalty  for  a  breach  of  the  were  violating  the  law  in  having  their 
statute,  ^-  in  an  action  to  recover  damages  cattle  transported  on  a  Sunday,  the  de- 
fer delay  in  transporting  cattle  which  were  fendant  could  not  avail  itself  of  such  in- 
delivered  to  the  defendant  railroad  com-  fraction  of  the  law  by  the  plaintiffs,  as  a 
pany,  a  common  carrier  by  a  connecting  defence  to  an  action  for  the  consequences 
line,  for  transportation,  it  appeared  that  of  a  wrong  or  negligence  of  its  own. 
the  defendant  had  arrangements  with  the  Phil.,  Wilm.,  &  Bait.  R.  R.  Co.  v.  Steam 
connecting  line  for  the  immediate  trans-  Towboat  Co.,  23  How.  (U.  S.)  209  ;  Ma- 
portation  of  cattle  received  on  Sunday,  honey  v.  Cook,  26  Penn.  St.  842  ;  Sutton 
Upon  demurrer  to  the  complaint  it  was  v.  Wanwatosa,  29  Wis.  21  :  Carroll  v. 
held  that  the  Sunday  statute  had  no  ap«  Staten  Island  R.  B.  Co.,  58  N.  Y.  126. 
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Sec  319.  NegUgenoe,  What  is:  Contributory  Negligence,  eto. — 
Negligence  may  be  defined  as  a  want  of  due  care ;  and  the  degree  of 
care  required  in  a  given  case  depends  upon  the  consequences  likely 
to  ensue  if  such  care  is  not  observed.  It  is  sometimes,  indeed  gen- 
erally, said  that  the  standard  of  care  to  be  observed  is  such  as  a  pru- 
dent man,  in  view  of  the  circumstances,  would  observe ;  ^  but  this  rule 
by  no  means  afibrds  a  sure  test  for  determining  whether  negligence 
exists  in  a  given  case  or  not.  The  question,  rather,  seems  to  be,  what 
ought  to  have  been  done  or  omitted  under  the  circumstances  ?  and,  did 
the  defendant  do  what  he  ought  not  to  have  done,  or  omit  to  do  that 
which  he  ought  to  have  done  ?  And  the  answer  to  these  inquiries,  it 
would  seem,  will  afford  a  sufficient  test  of  liability  in  a  given  case.^ 
But  the  difficulty  is  in  determining  by  what  standard  the  questions 
are  to  be  solved ;  for  if  we  leave  the  jury  to  answer  these  inquiries 
according  to  their  own  notions  of  the  species  of  care  which  should 
have  been  observed,  it  is  obvious  that  in  a  majority  of  cases  great 
injustice  would  be  done,  because  their  ideas  might  be  such  as  to  re- 
quire either  a  too  small  or  a  too  high  degree  of  care,  and  the  ques- 
tion of  liability  would  depend  wholly  upon  their  peculiar  notions  in 

1  Dillon,  J.,  in  Stont  v,  Sioux  City,  say  that  negligence  is  the  want  of  due  care 

Ac.  R.  R.  Co.,  2  Dill.  (XJ.  S.  C.  C.)  294 ;  according  to  the  circumstances.     Marcott 

Baltimore,  &c  R.  R.  Co.  «.  Jones,  95  U.  8.  v.  Marquette,  &c.  R.  R.  Co.,  47  Mich.  1 ; 

439.  Jamison  v.  San  Jose,  &c.  B.  B.  Co.,  66 

s  Philadelphia,  &c.  R.  R.  Co.  v.  Stinger,  Cal.  698. 
78  Penn.  St.  219.     In  this  case  the  court 
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this  respect.  Therefore,  while,  as  we  previously  stated,  the  nile 
that  a  person  should  exercise  such  care  as  a  prudent  man  in  view 
of  the  circumstances  would  observe,  does  not  afiTord  an  infallible  test 
in  all  cases,  yet  it  does  seem  to  be  the  nearest  approach  to  accuracy 
which  can  be  given ;  because,  without  it,  there  is  no  other  standard 
than  the  peculiar  notions  of  the  triers  themselves.  Mr.  Wharton, 
in  his  excelleut  treatise  upon  Negligence,  has  attempted  to  formulate 
a  more  accurate  definition  of  the  term ;  but  with  all  due  respect  to 
his  learning  and  ability,  it  seems  to  us  that  the  adoption  of  his 
definition  would  result  in  serious  confusion,  and  disastrously  to  the 
interests  ot  parties  in  cases  involving  questions  of  negligence.  He 
says :  *  "  Negligence,  in  its  civil  relations,  is  such  an  inadvertent  im- 
perfection by  a  responsible  human  agent,  in  the  discharge  of  a  legal 
duty,  as  produces,  in  an  ordinary  and  natural  sequence,  a  damage  to 
another."  But  the  difficulty  with  his  definition  is,  that  it  is  beyond 
the  comprehension  of  most  jurors,  and  affords  no  standard  for  deter- 
mining in  a  given  case  whether  or  not  this  ''inadvertent  imper- 
fection" exists.  Upon  the  whole  we  are  inclined  to  prefer  the 
definition  given  by  Alderson,  B.,*  that  "  n^ligence  is  the  omission 
to  do  something  which  a  reasonable  man,  guided  by  those  considera- 
tions which  ordinarily  regulate  the  conduct  of  human  affairs,  would 
not  do,"  or,  as  is  said  by  one  of  our  own  eminent  jurists,^  "an  omis- 
sion to  do  something  which  a  reasonable,  prudent  man,  guided  by 
those  considerations  which  ordinarily  regulate  the  conduct  of  human 
affairs,  would  do ;  or  doing  something  which  a  prudent  or  reasona- 
ble man  would  not  do,  under  all  the  circumstances  surrounding  the 
particular  transaction,"  as  stating  the  rule  most  generally  applied. 
Whichever  of  these  definitions  we  adopt,  it  is  evident  that  there  is 
no  absolute  rule  as  to  negligence  which  will  cover  all  cases,  but  that 
each  case  stands  upon  its  own  peculiar  circumstances.^ 

It  will  be  understood,  of  course,  that  actionable  negligence  involves 
the  breach  of  a  legal  duty,  and  is  actionable  only  when  it  results  in 
injury  to  others;^  that  is,  that  it  must  appear,  in  order  to  sustain 
an  action  for  negligence  in  a  given  case,  not  only  that  the  defenc^ant 

1  Wharton  on  Negligence,  §  8-  &c.  R.  B.  Co.  v,  Spearen,  47  Penn.  St. 

s  In  Blyth  V.Birmingham  Water  Works  805  ;  Norfolk,  &c.  B.  R.  Co.  v.  Ormsby, 

Co.,  11  Exchq.  784.  27  Gratt.  (Va.)  821;  New  York,  4c.  R.  R. 

»  Dillon,  J.,  in  Stout  v,  Sionx  City,  Co.  v.  LockwOod,  17  Wall.  (17.  S.)  857. 
&c.  R.  B.  Co.,  ante.  ^  Cosgrore  v.  N.  Y.  Central  R.  R.  Co.* 

«  Finlayson  v.  Chicago,  &c.  R  B.  Co.,  13  Hun  (N.  Y.),  829. 
1  DilL  (U.  S.  C.  C.)  5791 ;  Philadelphia, 
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was  negligent,  but  also  that  the  injury  complained  of  was  the  result 
of  such  negligence,^  and  was  not  brought  about  by  inevitable  causes, 
or  the  fault  of  the  plaintiff  ^  Contributory  negligence  on  the  part  of 
the  plaintiff  is,  when  it  proximately  contributes  to  the  infliction  of  the 
injury,  a  bar  to  an  action,  because  a  person  cannot  be  permitted  to 
rush  upon  an  apparent  danger,  and  then,  because  an  injury  ensues  to 
him,  be  allowed  to  saddle  the  other  party  with  the  pecuniaiy  conse- 
quences of  an  injury  which  his  own  want  of  care  has  brought  upon 
him.'    But  if  the  damage  is  not  the  necessary,  or  ordinary,  or  likely 

^  Johnson  v,  Hudson  River  B.  R.  Co.,  or  by  luUural  con8equ£nee  conduces  to  ths 

20  N.  Y.  78 ;  Chicago,  &c.  R.  R.  Co.  v,  injury.     The  question  of  negligence  in  a 

Rend,  6  Brad.    (111.)   243;  Barringer  v,  particular  case  is  one  of  fact  for  the  jury. 

N.  Y.  Central  R.  R.  Co.,  18  Hun  (N.  Y.),  Richmond  v.  Sacramento  Valley  R.  R.  Co., 

398.  18  Cal.  351;  Central  R.  R.  Co.  v.  Moore, 

a  Wildes  V.  Hudson  River  R.  R.  Co.,  24  24  N.  J.  L.  824.     Where  there  is  mutual 

N.  Y.  480,  40  id.  61.  negligence  and  the  negligence  of  both  the 

•  Baltimore,  &c.  R.  R.  Co. «.  Whitacre,  company  and  the  owner  of  the  cattle  was 
85  Ohio  St.  627;  Cleveland,  &c.  R.  R.  Co.  the  proximate  cause  of  the  injury,  no  action 
V.  Elliott,  28  Ohio  St.  340  ;  Pendleton  St.  can  be  sustained.  And  where  the  negli- 
R.  R.  Co.  V.  Stallman,  22  Ohio  St.  1 ;  geuce  of  the  plaintiff  is  proximate,  and 
Cleveland,  &c.  R.  R.  Co.  v.  Terry,  8  Ohio  that  of  the  defendant  is  remote,  no  action 
St.  570;  Heame  v.  Southern  Pacific  R.  R.  can  be  sustained.  Bnt  where  the  negli- 
Co.,  50  Cal.  482  ;  Fleming  v.  Western  gence  of  the  defendant  is  proximate  and 
Pacific,  &c.  R.  R.  Co.,  49  Cal.  258;  Need-  that  of  the  plaintiff  is  remote,  the  defend- 
ham  V.  San  Francisco,  &c.  R.  R.  Co.,  37  ant  will  be  held  liable  if  the  iiyury  could 
Cal.  419  ;  Murphy  v.  Deane,  101  Mass.  have  been  prevented  by  the  exercise  of 
455;  Toledo,  &c.  R.  R.  Co.  v.  Goddard,  26  reasonable  care.  Stucker.  Milwaukee,  &c. 
Ind.  186  ;  Bellefontaine,  R.  R.  Co.  v.  R.  R.  Co.,  9  Wis.  202 ;  Indianapolis,  &c. 
Hunter,  33  Ind.  835;  Fowler  v.  Baltimore,  R.  R.  Co.  v.  Caldwell,  9  Ind.  897.  Any 
&c.  R.  R.  Co.,  18  W.  Va.  579 ;  Wabash,  negligence,  however  slight,  on  the  part  of 
Ac.  R.  R.  Co.  V.  Thompson,  10  111.  App.  the  injured  person,  if  proximate,  or  contrib" 
271;  Jeffrey  v.  Keokuk,  &c.  R.  R.  Co.,  66  tUing  to  the  injury^  would  prevent  a  re- 
Iowa,  646 ;  Louisville  &  Nashville  R.  R.  covery  in  an  action  therefor.  Potter  v. 
Co.  V.  Burke,  6  Cold.  (Tenn.)  45;  Nash-  Chicago,  &c.  R.  R.  Co.,  21  Wis.  372. 
ville,  &c.  R.  R.  Co.  v.  Can-oil,  6  Heisk.  Where  the  injury  com])lained  of  by  the 
(Tenn. )  347;  Owen  v.  Hudson  River  R.  R.  plaintiff  is  the  result  of  his  own  negligence 
Co.,  35  N.  Y.  516;  2  Bos.  (N.  Y.)  374;  or  fault,  or  of  the  negligence  or  fault  of 
McKeon  v.  Citizens'  R.  R.  Co.,  48  Mo.  both  parties,  without  intentional  wrong  on 
405.  Under  this  rule,  in  case  of  the  in-  the  part  of  the  defendant,  no  action  can 
jury  by  a  backing  train,  of  a  person  on  be  maintained.  The  question  of  contri- 
a  hand-car  on  the  track,  though  the  jury  butory  negligence  is  one  of  fact  for  the 
were  instnicted  that  if  the  injured  party  jury,  under  proper  instructions  from  the 
was  guilty  of  negligence,  which  contrib-  court.  Williams  v.  Michigan  Central  R.  R. 
uted  to  the  accident,  the  defendant  was  Co.,  2  Mich.  259  ;  Memphis  &  Charleston 
not  liable,  yet  it  was  error  to  add  in  con-  R.  R.  Co.  v.  Whitfield,  44  Miss.  466. 
nection  that  tery  slight  negligence  on  the  Where  both  parties  are  at  fault,  neither 
part  of  the  injured  party  would  not  pre-  can  recover.  Reeves  v.  Delaware,  Lacka- 
vent  a  recovery.  Catawissa  R.  R.  Co.  v.  wanna,  &c.  R.  R.  Co.,  80  Penn.  St.  454. 
Armstrong,  49  Penn.  St.  186.  The  negli-  The  judge's  charge  that  no  fault  of  the 
gence  which  disables  the  plaintiff  from  plaintiff  could  excuse  the  defendant  unless 
recovering  muat  be  negliffenoe  whUh  directly  it  had  some  effect  to  produce  the  collision, 
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result  of  such  contributory  negligence,  but  is  due  to  some  wholly 
unlooked-for  and  unexpected  event,  which  could  not  reasonably  have 

disapproved.  Colegrove  v.  New  York  &  lively  to  show  that  he  was  free  from  negli> 
New  Haven  R.  R.  Co.,  20  N.  Y.  492  ;  gence.  Buesching  v.  St.  Louis  Gas-light 
Colegrove  v.  Harlem  &  New  Haven  R.  R.  Co.,  78  Mo.  219,  89  Am.  Rep.  508.  But 
Co.,  6  Duer  (N.  Y.),  382.  Upon  a  hear-  as  will  be  seen  this  rule  is  denied  in  several 
iiig  in  damages  after  a  demun*er  to  a  decla-  States.  The  fact  that  the  complaint  showed 
ration  charging  an  injury  by  the  negligence  that  plaintiff's  intestate  knew  of  a  danger- 
of  the  defendant,  the  defendant  may  show,  ons  place  in  the  highway,  into  which  he 
for  the  purpose  of  reducing  the  damages  to  fell  and  was  killed,  was  held  uot  suffi- 
a  nominal  sum,  that  the  plaintiff  was  cient  to  overcome,  or  make  nugatory,  the 
guilty  of  negligence  directly  contributing  explicit  averment  that  he  exercised  reason- 
to  the  injury.  Daily  v.  N.  Y.  &  New  able  care  and  prudence.  But  in  such  case. 
Haven  R.  R.  Co.,  82  Conn.  356.  In  the  in  order  to  entitle  the  plaintiff  to  recover, 
case  of  a  fatal  injury  it  is  not  necessary  in  he  must  offer  evidence  to  show  that  da- 
the  first  instance  to  disprove  contributoiy  ceased  was  free  from  contributory  negli- 
ne^ligence  in  the  deceased.  If  negligence  gence.  Toledo,  Wabash,  &c.  B.  B.  Co.  v. 
appears  from  the  plaintiff's  testimony,  the  Brannagan,  75  Ind.  490.  Upon  the  prop- 
defendant  may  rest  upon  it.  Love  of  life  osition  stated  in  the  text  see  also  State 
and  the  instinct  of  preservation  being  the  v,  Baltimore,  &c.  B.  R.  Co.,  24  Md.  84; 
highest  motive  for  care,  they  will  stand  Freeh  v.  Philadelphia,  &c.  R.  R.  Co.,  39 
for  proof  of  it  till  the  contrary  appear.  Md.  574;  Beers  v,  Housatonic  R.  R.  Co., 
Cleveland&Pittsbui^hR.R.  Co. P.Rowan,  19  Conn.  566;  Neal  r.  Gillett,  23  Conn. 
66  Penn.  St.  393.  In  actions  under  the  566;  Knight  v.  Pontchartrain  R.  R.  Co., 
statute,  against  a  railroad  company,  for  23  La.  An.  462 ;  Aurora  Branch  R.  R.  Co. 
damages  for  the  death  of  a  person  caused  by  v.  Grimes,  1 8  III.  585  ;  Lake  Shore,  &C 
the  negligence  of  the  defendant,  the  negli-  R  R.  Co.  v.  Miller,  25  Mich.  274 ;  Grippen 
gence  of  the  deceased,  in  order  to  defeat  v.  N.  Y.  Central  R.  R.  Co.,  40  N.  Y.  84; 
the  action,  must  have  been  the  direct  and  Moore  v.  Central  R.  R.  Co.,  24  N.  J.  L. 
proximate,  and  not  the  indirect  and  re-  268;  Runyon  p.  Cent.  RR.  Co.,25N.  J.  L. 
mote,  cause  of  the  death.  Meyer  v.  Peo-  556;  Memphis,  &c.  R.  R.  Co.  v.  Whitfield, 
pie's  R.  R.  Co.,  43  Mo.  523.  It  is  error  to  44  Miss.  466;  Baltimore,  &c.  R.  R.  Co.  p. 
charge  the  jury  that  if  the  plaintiff,  by  his  Whittington,  80  Gratt  ( Va.)  805  ;  Balti- 
own  fault,  has  contributed  to  his  injury,  more,  &c.  R.  R.  Co.  v.  Sherman,  30  Gratt. 
the  defendant  must  then  show  that  he  was  (Va.)  602  ;  Richmond,  &c.  R.  R  Co.  «. 
without  fault  himself,  and  that  no  man  Anderson,  31  Gratt.  (Va.)  812;  Memphis, 
can  be  shown  without  fault,  unless  he  has  &c.  R.  R.  Co.  v,  Copeland,  61  Ala.  876  ; 
done  all  in  his  power  to  avoid  the  injury.  Government  St.  R.  R.  Co.  v,  Hanlon,  53 
Pendleton  Street  R.  R.  Co.  r.  Stallman,  Ala.  70 ;  Harlan  v.  St.  Louis,  &c.,  R.  R. 
22  Ohio  St.  1.  In  an  action  for  negligence,  Co.,  65  Mo.  22;  Le  Barron  v.  Joslin,  41 
the  plaintiff  may  by  circumstantial  evi-  Mich.  313;  Lang  ».  Halliday  Creek  R.  R. 
dence  show  that  there  was  no  contributory  Co.,  42  Iowa,  677  ;  Wright  p.  Illinois,  &c. 
negligence.  Thus  this  may  be  inferred  by  T.  Co.,  20  Iowa,  195  ;  Murphy  v.  Chicago, 
the  jury  from  the  fact  that  his  intestate  &c.  R.  R.  Co.,  38  Iowa,  539;  O'Keefe  v. 
was  injured  in  the  night,  while  doing  his  Chicago,  &c.  R.  R.  Co.,  82*  Iowa,  467 ; 
duty  as  a  brakeman  on  the  defendant's  Canlin  v.  Chicago,  &c.  R.  R.  Co.,  87  Iowa, 
train,  by  the  breaking  of  a  ladder  attached  316;  Evansville,  &c  R.  R  Co.  p.  Lowder- 
to  his  car.  (See  note  reviewing  deci-sions  milk,  15  Ind.  120  ;  Evansville,  &c.  R.  R. 
on  unexplained  casualties,  10  Abb.  (N.  Y.)  Co.  v.  Hiatt,  17  Ind.  102;  State  v.  Phila- 
N.  Cas.  205-210.)  Jones  v.  New  York  delphia,  &c.  R.  R.  Co.,  47  Md.  76  ;  Pitts- 
Central,  &c.  R.  R.  Co.,  10  Abb.  (N.  Y.)  burgh,  &c.  R.R.  Co.  v.  Andrews,  39  Md. 
N.  Cas.  200.  Contributory  negligence  is  829;  Bannon  v.  Baltimore,  &c.  R  R  Co., 
matter  of  defence,  and  the  plaintiff  in  an  24  Md.  119  ;  Manly  v.  Wilmington,  &c. 
action  of  negligence  is  not  bound  affirma-  R.  R.  Co.,  74  N.  C.  655  ;  Pittshoigh,  &c. 
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been  anticipated  or  regarded  as  likely  to  occur,  such  contributory  neg- 
ligence is  too  remote  to  be  set  up  as  a  bar  to  the  action.  Thus,  if  the 
customer  of  a  banker,  who  is  desired  to  keep  his  check-book  locked 
up,  nevertheless  negligently  leaves  it  on  his  table,  and  thus  enables 
his  servant  to  get  possession  of  it,  and  tear  out  a  check  and  forge  his 
master's  signature  to  it,  and  commit  a  fraud  upon  the  bankers,  this 
will  not  enable  the  bankers  to  throw  the  loss  upon  their  customer, 
as  being  the  result  of  his  negligent  keeping  of  his  check-book,  for  it 
could  not  reasonably  have  been  anticipated  that  the  power  of  obtain- 
ing a  check  would  induce  a  servant  to  commit  a  forgery.^ 

In  all  cases  where  negligence  on  the  part  of  the  plaintiff  is  re- 
motely connected  with  the  cause  of  injury,  the  question  to  be  deter- 
mined is  whether  the  defendant,  by  the  exercise  of  ordinary  care  and 
skiD,  might  have  avoided  the  injury.  If  he  could  have  done  so,  the 
remote  and  indirect  negligence  of  the  plaintiff  cannot  be  set  up  as 
an  answer  to  the  action.^  Thus,  where  the  plaintiff  negligently  left 
his  donkey  in  a  public  highway,  tied  together  by  the  forefeet,  and 
the  defendant  carelessly  drove  over  and  killed  the  ass,  with  his  horses 
and  wagon  in  broad  daylight,  the  animal  being  unable  to  get  out  of 
the  way  of  the  wagon,  it  was  held  that  the  misconduct  of  the  plain- 
tiff in  leaving  the  ass  in  the  highway  was  no  answer  to  the  action 
for  although  the  ass  might  have  been  wrongfully  there,  still  the 
defendant  was  bound  to  go  along  the  road  with  care,  and  at  such  a 
pace  as  would  be  likely  to  prevent  mischief  "  Were  this  not  so,  a 
man  might  justify  the  driving  over  goods  left  in  a  public  highway, 
or  even  over  a  man  lying  asleep  there,  or  the  purposely  running 
against  a  carriage  going  on  the  wrong  side  of  the  road."  ^    Contribu- 

R.  R.  Co.  V.  Erichbaum,  24  Ohio  St.  119;  ferry  was  thrown  down  and  injured  by  the 

State  V.  Grand  Trunk  R.  R.  Co.,  58  Me.  shock  of  the  striking  of  the  boat  against 

176 ;  Klein  v.  Crescent  City  R.  R.  Co.,  23  the  bridge.     He  was  standing  near  the 

La.  An.  729;  Kelly  v.  Hendrie,  26  Mich,  chain.     It  was  held  that,  as  ordinarily  one 

255;  ConUn  v,  Charleston,  15  Rich.  (S.  0.)  could  so  stand  without  danger,  the  ques- 

201.  tion  of  contributory  negligence  was  for  the 

1  Bank  of  Ireland  t».  Trustees  of  Evans's  jury.     Gannon  v.  Union  Ferry  Co.,  29 

Charity,  5  H.  L.  C.  411;  Taylor  v,  Gt.  Hun  (N.    Y.),   681.     In  a  Pennsylvania 

Ind.  Penins.,  28  Law  J.  Ch.  285;  id.  714;  case  a  gas-pipe  underground,  near  a  sewer, 

Donaldson  v.  Gillott,  L.  R.  8  £q.  Ca.  274;  had  a  defect  in  it,  and  the  gas  escaped  into 

Johnston  v.  Renton,  L.  R.  9  £q.  Ca.  181;  the  sewer.     The  city  engineer,  in  charge  of 

Re  United  Service  Co.,  L.  R.  6  Ch.  App.  the  sewer,  knowing  that  there  was  a  leak- 

212.  age,  entered  the  sewer  with  a  lighted  lamp, 

'  Greenland  v.  Chaplin,  5  Exch.  248.  when  an  explosion  took  place,  and  he  was 

*  Davies  v.  Mann,  10  M.  &  W.  549 ;  injured,  and  brought  suit  against  the  gas 

Mayor  of  Colchester  v.  Brooke,  7  Q.  B.  376.  company.     It  was  held  that  the  gas  corn- 

A  passenger  on  a  Brooklyn  and  New  York  pan/s  negligence  was  the  proximate,  and 
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tory  negligence  on  the  part  of  the  plaintiff,  therefore,  will  not  disen- 
title him  to  recover  damages,  unless  it  ivas  stieh  that  hut  for  Hud 

not  the  remote  cause  of  the  injury,  bnt  gence  is  one  of  fact  for  the  jury.  Ramsaj 
that  the  plaintiff  was  guilty  of  contributory  v.  Rushville  &  Milroy  Gravel  Road  Co.,  81 
negligenre.  Oil  City  Gas  Co.  v.  Robinson,  Ind.  394.  In  a  case  before  the  United 
99Penn.  St.  1.  Where  a  horse  is  frightened  States  Circuit  Coart  the  plaintiff  arrived 
at  the  noise  of  steam  escaping  from  an  en-  at  midnight  by  a  train  at  a  depot.  The 
gine,  and  the  owner  of  the  horse,  instead  exit  from  the  depot-grounds  lay  across  the 
ofleading  the  horse  away,  leads  him  toward  main  track  of  the  railroad.  The  plaintiff 
the  engine,  and  he  becomes  unmanageable,  entered  a  hotel  wagon;  the  driver  under- 
and  rears  and  falls  backward  and  breaks  took  to  cross  the  track  while  a  train  was  ap- 
his neck,  the  owner  is  guilty  of  contribn-  proachiiig;  the  plaintiff  jumped  from  the 
tory  negligence.  Louisville  &  Nashville  wagon  and  was  injured.  R'was  held  that  the 
B.  R.  Co.  V.  Schmidt,  81  Ind.  264.  A.  questions  of  negligence  and  contributory 
sued  B.  for  injuries  sustained  by  reason  of  negligence  were  for  the  jury,  but  that,  as 
his  horses  running  away,  frightened  by  a  matter  of  law,  the  railroad  company  could 
steam-engine  placed  in  the  street  by  B.  not  escape  liability  because  of  the  negli- 
The  jury  gave  a  general  verdict  for  plain-  gence  of  the  driver  of  the  team,  nor  because 
tiff.  It  was  held  that  this  was  not  incon-  the  plaintiff,  frightened,  jumped.  Haff  r. 
sistentwithspecialfindings  that  A. 's horses  Minneapolis  &  St.  Louis  R.  R.  Co.,  14 
had  run  away  before  ;  that  the  engine  Fed.  Rep.  558.  A  workman,  employed  in 
was  likely  to  frighten  horses  not  easily  removing  ballast  from  a  vessel,  found,  on 
frightened,  and  that  plaintiff  saw  the  en-  attempting  to  leave  the  vessel  to  go  to 
gine  in  time  to  avoid  danger,  but  appre-  dinner,  that  the  ladder  ordinarily  in  place 
bended  none,  —  none  of  these  facts  showing  on  the  vessel's  side  had  been  removed.  He 
contributory  negligence.  Turner  v.  Bu-  went  aft,  and  used  a  ladder  temporarily 
chanan,  82  Ind.  147;  42  Am.  Rep.  485.  placed  there,  and  which  was  insecurely 
The  mere  fact  that  a  traveller  knew  a  fastened,  and  which  fell,  so  that  he  was  in- 
tumpike  to  be  dangerous,  was  held  not  jured.  The  missing  ladder  had  been  re- 
necessarily  to  make  him  chaigeable  with  moved  by  his  fellow-workmen,  and  placed  in 
contributory  negligence  in  travelling  over  the  hold  for  their  use  there.  The  workmen 
it.  Henry  County  Tum})ike  Co.  v.  Jack-  had  been  notified  not  to  use  the  ladder  aft 
son,  86  Ind.  Ill,  44  Am.  Rep.  274.  Where  It  was  held,  in  a  libel  against  the  vessel, 
the  plaintiff,  a  farmer,  fastened  defendant's  that  the  injnred  man  was  negligent,  and 
stallion  with  an  ordinary  halter  in  the  that  his  negligence  contributed  to  his  in- 
same  part  of  a  bam  with  a  mare  nnd  geld-  jury.  The  Privateer,  14  Fed.  Rep.  872. 
ing  belonging  to  the  ])laintiff,  which  wore  In  an  action  for  personal  injuries  occa- 
similarly  fastened,  with  no  barrier  between  sioned  to  a  woman  sixty-seven  years  old, 
them,  and  the  stallion  broke  loose  and  in-  by  being  knocked  down  by  a  horse  and 
jured  the  gelding,  it  was  held  that  the  plain-  wagon  while  crossing  a  street  on  some  flag- 
tiff  was  guilty  of  contributory  negligence,  stones  at  a  point  where  the  street  forms  a 
Milne  v.  Walker,  59  Iowa,  186.  An  in-  junction  with  two  other  streets,  all  much 
struction  that"  if  the  plaintiff  knowingly  al-  travelled,  in  the  compact  part  of  a  city, 
lowed  his  horse  to  be  upon  and  to  frequent  the  fact  that,  before  attempting  to  cross, 
the  depot  and  station  grounds  of  the  defend-  and  while  crossing,  she  did  not  look  up  or 
ant,  where  it  was  not  required  to  fence,  and  down  the  street,  but  straight  ahead,  is  not 
where  there  was  danger  of  the  horse  being  conclusive  evidence  of  a  want  of  due  rare, 
struck  by  the  trains  of  the  defendant,  he  is  but  the  question  is  rightly  submittetl  to 
guilty  of  contributory  negligence,  and  can-  the  jury.  Shapleigh  v,  Wyman,  184  Mass. 
not  recover  in  this  action,"  —  that  is,  for  118.  In  an  action  against  a  city  to  recover 
double  damages,  under  Iowa  Code,  §  1289,  damages  for  a  fall  caused  by  ice  upon  a 
—  was  held  properly  refused.  Miller  v.  Chi-  sidewalk,  it  appeared  that  the  plaintiff  saw 
cago  &  Northwestern  R.  R.  Co.,  59  Iowa,  the  ice  three  days  before  and  avoided  it; 
707.     The  question  of  contributory  negli-  but  he  testified  tliat,  when  he  fell,  the  side- 
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negligence,  the  misfortune  could  twt  have  happened  ;  nor  if  the  defend- 
ant  might,  by  the  exercise  of  care  on  his  part,  have  avoided  the  conse- 
quences of  the  neglect  or  carelessness  of  the  plaintiff.'^  The  rule  may 
be  said  to  be  well  established  that  a  person  cannot  recover  for  an 
injury  resulting  from  the  7nere  negligence  of  another,  if  he  directly 
contributed  to  the  injury  by  his  own  want  of  care;^  but  the  negli- 
gence of  the  plaintiff,  in  order  to  excuse  the  negligence  of  the  de- 
fendant, must  have  been  such  that,  except  for  his  "co-operating 
fault,"  the  injury  would  not  have  happened  to  him.*  The  fact  that 
he  was  negligent,  and  in  fault,  is  not  enough;  his  fault  must  have 
immediately  contributed  to  the  injury,  or  have  been  the  proximate 
cause  thereof.  If  the  injury  would  have  happened  if  his  want  of  care 
had  not  contributed  thereto,  the  person  whose  negligence  immediately 
inflicted  it  will  be  liable  therefor.* 

What  is  negligence  in  a  given  case  is  necessarily  a  mixed  ques- 
tion of  law  and  fact.  When  there  is  no  dispute  about  the  facts,  the 
question  as  to  what  is  proper  care  may  be  a  question  of  law ;  but  if 
there  is  any  dispute  as  to  the  facts,  and  the  liability  of  the  defend- 
ant depends  upon  the  finding  of  the  facts,  and  is  at  all  doubtful,  the 
question  must  always  be  submitted  to  the  juiy.  If  the  facts  are 
such  that  a  verdict  for  the  plaintiff  could  not  be  sustained,  the 
question  is  one  of  law  and  should  be  determined  by  the  court.^ 

walk  was  crowded,  and  he  did  not  see  the  ship  v,  Enfield,  42  N.  H.  147  ;  Noyes  v. 

ice.     It  was  held  that  the  question  of  con-  Monistown,  1  Vt.  358;  Lindsey  «.  Dan- 

tribntory  negligence   was    for  the   jury,  ville,  45  id.  72;  Stitis  v.  Gusey,  71  Penn. 

Thomas  p.  New  York,  28  Hun  (N.  Y.),  St.  489. 

110.    Upon  the  trial  of  an  action  to  recover         *  Wilds  v.  Hudson  River  R.  R.  Co.,  24 

damages  for  a  fire  in  plaintiff's  woods,  the  N.  Y.  430  ;  Callahan  v,  W^arne,  40  Mo. 

court  refused  to  charge  that  if,  after  the  181;  Williams  v.  Mich.  Central  R.  R.  Co., 

discovery  of  the  fire  by  the  plaintiff,  he  2  Mich.  259. 

neglected  to  use  reasonably  practicable  *  Lindsey  v,  Danville,  45  Vt.  72;  New- 
means  to  suppress  it*  he  could  recover  no  house  i;.  Miller,  35  Ind.  463  ;  Brown  v. 
damages.  It  was  held  that  the  charge  Elliott,  45  How.  Pr.  (N.  Y.)  182;  Beiseigel 
should  have  been  given.  Hogle  v,  N.  Y.  v.  N.  Y.  Central  R.  R.  Co.,  14  Abb.  Pr. 
Central,  &c.  R.  R.  Co.,  28  Hun  (N.  Y.),  (id.)  42;  Walsh  v,  Mississippi,  &c.  Co.,  52 
863.  Mo.  484 ;  Sutton  v.  Wauwatosa,  29  Wis. 

1  Tuff  17.  Warman,  6  C.  B.  N.  8.  585.  21;  Sleeper  v.  Sandown,  52  N.  H.  244. 
Scott  V.  Dublin  &  Wicklow  Ry.  Co.,  11         *  Fehr  v,  N.  Y.  Central  R.  R.  Co.,  49 

Irish  C.L.  896.   Addison  on  Torts  (Wood's  N.  Y.  47;  Baltimore,  &c.  R.  R.   Co.  »• 

edn.)  41.  State,  80  Ind.  866;  Rudolphy  v.  Fuchs,  44 

•  Newhonsev.  Miller,  85  Ind.  463;  Cen-  How.  Pr.  (N.  Y.)  155;  Barton  v.  St.  Louis, 

tral  R.  R.  Co.  v.  Moore,  24  N.  J.  L.  824 ;  &c.  R.  R.  Co.,  52  Mo.   253  ;  Dickens  v. 

Beers  «.  Housatonic  R.  R.  Co.,  19  Conn.  N.  Y.  Central  R.  R.  Co.,  1  Abb.  (N.  Y. 

566;  Runyon  v.  Central  R.  R.  Co.,  25  N.  J.  App.)  504  ;  Bemhard  v.  R.  &  S.  R.  R.  Co., 

L.  556  ;  Heil  v,  Glanding,  42  Penn.  St.  1  id.  131  ;  Cook  v.  N.  Y.  Central  R.  R. 

493;  West  v.  Martin,  81  Mo.  875 ;  Win-  Co.,  1  id.  482;  Jetho  v.  N.  Y.  &  Harlem 
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Negligence  on  the  part  of  the  defendant,  or  such  a  state  of  facts 
as  warrants  a  presumption  thereof,  must  be  proved  by  the  plaintiff; 
and  having  proved  this,  and  the  injury  as  the  natural  and  proximate 
result  thereof,  if  the  defendant  seeks  to  avoid  liability  on  the  ground 
of  the  contributory  negligence  of  the  plaintiff,  the  burden  of  estab- 
lishing it  is  upon  him,^  except  when  it  is  established  by  the  plaintifl's 
own  witnesses,*  or  plainly  appears  from  the  nature  of  the  injury  and 
its  cause.^  The  acts  of  the  plaintiff  must  have  proximately  contrib- 
uted to  the  injury,  in  order  to  defeat  a  recovery.  If  they  only  re- 
motely contributed  thereto,  his  remedy  remains.  Thus,  where  a 
passenger  upon  a  street-car  was  himself  guilty  of  a  want  of  care,  but 
it  did  not  contribute  to  the  accident  whereby  he  was  injured,  or  only 
remotely  contributed  to  it,  he  will  not  thereby  be  prevented  from  re- 
covering damages  from  the  company,  when  the  negligence  of  the 
company  was  the  proximate  cause  of  the  injury.*  The  rule  that  the 
plaintiff  cannot  recover,  if  his  own  wrong,  as  well  as  that  of  the  de- 
fendant, has  conduced  to  the  injury  which  he  has  sustained,  is  always 
confined  to  cases  where  hia  wrong  or  negligence  has  immediately  or 
proximately  contributed  to  the  result.^  And  even  though  the  plain- 
tiff may  have  been  guilty  of  negligence,  and  that  negligence  may,  in 
fact,  have  contributed  to  the  accident,  yet  if  the  defendant  could,  by 
the  exercise  of  ordinary  care  and  diligence,  have  avoided  the  mischief 
which  happened,  the  plaintiffs  negligence  will  not  excuse  the  de- 
fendant.® And  where  a  jury  found,  specially,  facts  which,  under  an 
instruction  given  by  the  court,  would  entitle  the  defendant  to  a  ver- 
dict, as  showing  contributory  negligence,  it  was  held  that  a  general 
verdict  in  favor  of  the  plaintiff  should  have  been  set  aside.^ 

When  contributory  negligence  is  relied  on  as  a  defence  to  an  action 
to  recover  damages  for  personal  injuries,  if  it  is  shown  that  they  were 
inflicted  recklessly,  wantonly,  or  intentionally,  such  defence  is  vi- 

R.  R.  Co.,  2  id.. 458.    See  Kay  ».  Pennsyl-  *  Meeks  v.  Southern  Pacific  R.  R.  Co., 

vania  R.  R.  Ck).,  65  Penn.  St.  269  ;  Mark  66  Cal.   613  ;    Meyers  v.  Chicago,   Rock 

r.  St.  Paul,  M.  k  M.  R.  R.  Co.,  Minn.  S.  C.  Island,  &  Pacific  R.  R.  Co.,  69  Mo.  228. 

[Decided  June  12,  1884.]  «  Richmond  &  Danville  R.  B.  Co.  v. 

1  R,  R.  Co.  V,  Gladman,  16  Wall.  Anderson,  31  Gratt.  (Va.)  812  ;  Meyers 
(U.  S.)  401.  V.  Chicago,  &c.  R.  R.  Co.,  69  Mo.  223  ; 

2  Robinson  v.  N.  Y.  Central,  &c.  R.  R.  Chicago  &  Alton  R.  R.  Co.  «.  Becker,  76 
Co.,  65  Barb.  (N.  Y.)  146.  111.  26  ;  Tanner  r.  Louisville  &  Nashville 

»  Van  Lien  v.  Scoville  Mfg.  Co.,  14    R.  R.  Co.,  60  Ala.  621. 
Abb.  (N.  Y.)  Pr.  N.  8.  74.  ^  Baird  v.   Chicago,   Rook  Island,   & 

*  Thirteenth  k   Fifteenth  Street  Pas-    Pacific  R.  R.  Co.,  66  Iowa,  121. 
senger  R.  R.  Co.  v.  Boudrou,  92  Penn.  St. 
475. 
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tiated  and  overcome.^  But  in  order  to  avoid  the  defence  of  contrib- 
utory negligence,  it  is  not  necessary  that  the  wrongful  act  of  the 
defendant,  or  its  agents  and  servants,  should  be  wanton  and  inten- 
tional^ Where  the  question  depends  on  a  number  of  circumstances, 
from  which  different  minds  may  arrive  at  difTerent  conclusions  as  to 
whether  there  was  contributory  negligence  or  not,  the  question  ought 
to  be  submitted  to  the  jury  under  proper  instructions.^  But  it  be- 
comes a  question  of  law  when  the  facts  are  clearly  settled.^ 

It  cannot  be  laid  down  as  a  rule  of  law  that  a  less  degree  of  care 
is  required  of  a  woman  than  of  a  man ;  and  an  instruction  to  that 
effect  is  erroneous.  The  rule  of  reasonable  care  and  prudence  knows 
nothing  of  sex.*    As  a  rule  in  most  of  the  States,  contributory  negli- 

^  Cook  V.  Central  R.  R.  &  Banking  Co.  and  stormy.     Ab  she  approached  the  rail- 

of  Georgia,  67  Ala.  533.  road  track  a  train  was  passing  in  one  di- 

*  Tanner  v.  I^nisville,  &c.  R.  R.  Co.,  rection,  and  its  bell  was  being  rung. 
60  Ala.  621.  From  the  other  dii*ection  an  engine  was 

'  Marietta  &  Cincinnati  R.  R.  Co.  v.  backing  up  several  cars,  and  its  bell  was 

Picksley,  24  Ohio  St.  654  ;    McNarra  v.  also  being  rung.     It  was  by  this  train  that 

Chicago  &  Northwestern  R.  R.  Co.,  41  the  girl  was  struck  and  killed.    There  was 

Wis.  69 ;  McHugh  v.  Chicago  &  North-  a  flagman  at  the  crossing,  and  no  negli- 

westem  R.  B.  Co.,   41  Wis.   75  ;   Peun.  gence  seems  attributable  to  him.      The 

R.  R.  Co.  V.  Fortney,  90  Penn.  St.  323  ;  brakeman  on  the  backing  train  was  upon 

Kansas  Pacific  R.  R.  Co.  v.  Ward,  4  Col.  the  ground,  walking  along  by  its  side  to 

30  ;  Corcoran  v.  New  York  Elevated  R.  R.  guard  against  accidents,  but  did  not  notice 

Co.,  19  Hun  (N.  Y.).  368  ;  Nchrbas  v.  the  girl  until  she  had  been  thrown  to  the 

Central  Pacific  R.  R.  Co.,  62  Cal.  320.  ground  and  killed.     No  one  saw  the  girl 

^  Femandes  v.  Sacramento  City  R.  R.  when  she  was  struck,  and  the  place  where 

Co.,  52  Cal.  45  ;  Delaware,  Lackawanna,  she  was  lying  when  first  seen  was  outside 

&c.  R.  R.  Co.  V.  Toffey,  38  N.  J.  L.  525  ;  the  limits  of  the  street.    With  a  single 

Bonnell  v.    Delaware,   Lackawanna,    &c.  exception  we  think  no  error  was  committed 

R.  R.  Co.,  39  N.  J.  L.  189  ;  Penn.  R.  R.  to  the  prejudice  of  the  party  now  com- 

Co.  V.  Righter,  42  N.  J.  L.  180.  plaining.    The  exception  is  found  in  the 

*  Hassenyer  v,  Michigan  Central  R.  R.  instructions  to  the  jury  respecting  the  de- 
Co.,  48  Mich.  205,  42  Am.  Rep.  470.  gree  of  care  required  of  the  decedent  to 
In  this  case,  Cooley,  J.,  said :  "  The  avoid  the  danger  to  which  she  fell  a 
plaintiff  in  error  was  sued  by  the  adminis-  victim.  It  was  contended  for  the  plain - 
trators  of  Louisa  Hasseneyer  to  recover  tiff  below  that  the  law  did  not  require  the 
damages  for  the  negligence  of  its  agents  same  degree  of  care  of  a  child  as  of  an 
and  servants  whereby  her  death  was  adult  person,  and  the  court  so  instructed 
caused.  The  case  comes  up  on  alleged  the  jury.  This  was  nnquestionably  cor- 
errors  in  the  admission  and  rejection  of  rect.  Railway  Co.  v.  Bohn,  27  Mich, 
evidence,  and  in  instructions  given  or  503.  But  it  was  also  insisted  that  the 
refused.  The  decedent  was  killed  at  the  law  did  not  expect  or  require  the  same  de- 
crossing  of  the  railroad  with  Burdick  gree  of  care  and  prudence  in  a  woman  as 
street,  one  of  the  principal  streets  in  the  in  a  man  ;  and  the  court  gave  this  instmc- 
yillage  of  Kalamazoo,  on  the  20th  day  of  tion  also.  It  is  presumable  therefore  that 
December,  1878.  She  was  a  girl  thirteen  the  jury  in  considering  whether  the  deced- 
years  of  age,  and  was  proceeding  along  the  ent  was  chargeable  with  contributory 
street  with  a  small  pail  of  milk  in  her  negligence  made  not  only  all  proper  allow- 
hands.    The  morning  was  somewhat  cold  ances  on  account  of  her  immature  yean» 
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gence  is  a  matter  of  defence,  aud  the  burden  of  proving  it  is  upon 
the  defendant.^     But  in  some  of  the  States  the  plaintiff,  in  an  action 

but  further  allowance  on  account  of  sex.  backing  toward  her,  accidentally  fell  over 

No  doubt  the  difference  in  sex  has  much  an  embankment  and  was  injured.   The  fol- 

to  do  with  the  application  of  legal  prin-  lowiug  instruction  by  the  trial  judge  to 

ciples  in  many  cases.     Police  regulations  indicate  the  degree  of  care  required  of  the 

with  the  utmost  propriety  sometimes  make  plaintiff,  was  held  unexceptionable :  '  Care 

distinctions  between  men  and  women,  in  implies  attention  and  caution,  and  ordinaty 

the  conduct  required  of  them  under  the  care  is  such  a  degree  of  attention   and 

same  circumstances,   and    the  unwritten  caution  as  a  person  of  ordinary  prudence 

law  Is  in  some  particulars  more  indulgent  of  the  plaintiff's  sex  and  age  would  com- 

to  the  one  sex  than  the  other.     Words  mouly  and  might  reasonably  be  ez]^ected 

and  conduct  which    in  the  presence  of  to  exercise  under  like  circumstances.*  This 

men  might  be  condemned  for  bad  taste  no  4oubt  is  true.     But  while  the  authori- 

only,  in  the  presence  of  women   may  be  ties  permit  all  the  circumstances  to  be 

punishable  as  criminal  indecency,  and  a  taken  into  the  account,  age  and  sex  among 

crime  of  violence  committed  upon  the  one  the  rest,  in  determining  the  degree  of  care 

would  be  condemned  less  severely  by  pub-  to  be  reasonably  required  or  looked  for, 

lie  opinion  and  punished  less  severely  by  no  case,  so  far  as  we  know,  has  ever  laid 

the  law  than  the  same  crime  committed  it  down  as  a  rule  of  law  that  less  care  is 

npon  the  other.     And  no  doubt  also  the  required  of  a  woman  than  of  a  man.    Sex  is 

law  ought,  under  all  circumstances  where  certainly  no  excuse  for  negligence,  —  Fox 

they  become  important,   to  make  allow-  v.  Glastenbury,  29  Cunn.  204,  —  and  if  we 

ances  for  any  differences  existing  by  nature  judge  of  ordinary  care  by  the  standard  of 

between  men  and  women,  and  also  for  any  what    is  commonly  looked   for  and    ex- 

that  grow  out  of  their  different  occupa-  pected,  we  should  probably  agree  that  a 

tions,  modes  of  life,  education,  and  ex-  woman  would  be  likely  to  be  more  pru- 

perience.     A  woman,  for  example,  driving  dent,   careful,  and    particular   in    many 

a  horse  on  a  highway  may  be  presumed  positions  and  in  the  performance  of  many 

somewhat  wanting    in    the  '  amount    of  duties  than  a  man  would.     She  would,  for 

knowledge,  skill,  dexterity,  steadiness  of  example,  be  more  vigilant  and  indefatig- 

nerve,  or  coolness  of  judgment, — in  short,  able  in  her  care  of  a  helpless  child  ;  slie 

the    same  degree  of  competency  '  which  would  be  more  cautious  to  avoid  unknown 

we  may  presume  in  a  man  ;  and  the  person  dangers  ;  she  would  be  more  particular  to 

meeting  her  under  circumstances  threaten-  keep  within  the  limits  of  aUsohite  safety 

ing  collision  should  govern  his  own  con-  when  the  dangers  which  threatened  were 

duct  with  some  regard  to  her  probable  such  as  only  great  strength  aud  courage 

deficiencies.     Daniels  v.  Clegg,  28  Mich,  could  venture  to  encounter.     Of  a  given 

83,    42.     In  Snow  v.  Pix)vincetown,  120  number   of   persons   travelling   by  cars, 

Mass.   580,   a    question    of   contributory  several    men   will    expose  thetn selves  to 

negligence    was    made    against    a  young  danger  by  jumping  from  the  cars  when 

woman,  who  in  attempting  to  pass  a  cart  they  are  in  motion,  or  by  standing  upon 

in  a  public  way,  which  had  commenced  the  platform,  where  one  woman  would  do 


^  Carter    v.    Columbia    &    Greenville  R.  R.  Co.,  48  Cal.  409  ;   MacDougal  v, 

R.  R.  Co.,  19  S.  C.  20  ;  Pittsburgh,  Cin-  Central  R.  R  Co.,  12  Am.  &  Eng.  R.  R, 

cinnati,  &c.  R.  R.  Co.  v.  Noel,  77  Ind.  110;  Cas.  143  (Cal.)  ;  Chadbourne  v,  Delaware, 

Central  R.  R.  Co.  v,  Brinson,  64  Ga.  475  ;  Lackawanna,  &c.  R  R.  Co.,  6  Daly  (N.  Y. 

Randall  v.  Northwestern  Telegraph  Co.,  C.  P.),  215  ;  Penn.  R.  R.  Co.  v.  Weber, 

54  Wis.  140  ;  Paducah  &  Memphis  R.  R.  76  Penn.  St  157  ;  Savannah  &  Memphis 

Co.  V.  Hoehl,  12  Bush  (Ky.),  41  ;  Ken-  R  R.  Co.  v.  Shearer,  58  Ala.  672 ;  Kan- 

tucky  Central  R.  R  Co.  v.  Thomas,  79  saa  Pacific  B.  R.  Co.  v.  Pointer,  14  Kan. 

£y.   160 ;  Robinson  v.  Western  Pacific  87. 
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founded  upon  negligence,  must  show  that  he  was  free  from  contribu- 
tory negligence.*  But  the  general  nile  is  that  in  suits  for  injuries 
from  negligence,  as  in  other  civil  actions,  all  issues  of  fact  are  to  be 
determined  upon  the  preponderance  of  evidence ;  and  it  is  not  neces- 
sary that  the  defendant's  negligence  should  be  proven  beyond  a  rea- 
sonable doubt,*  Where  one,  in  the  face  of  great  danger,  and  obliged 
to  choose  between  two  hazards,  makes  such  choice  as  a  person  of 
ordinary  prudence  and  care  placed  in  the  same  situation  might  make, 
and  is  thereby  injured,  the  fact  that  if  he  had  chosen  the  other  haz- 
aixl  he  would  have  escaped  injury  will  not  relieve  the  one  by  reason 

the  same  ;  and  a  man  driving  a  team  when  the  actor  \b  a  woman,  an  instruc- 
would  be  more  likely  to  cross  in  front  of  tion  that  she  is  bound  to  observe 
an  advancing  train  than  a  woman  would,  the  conduct  of  a  woman  of  common 
In  many  such  cases  a  woman's  natural  and  ordinary  prudence  cannot  be  held 
timidity  and  inexperience  with  dangers  in-  legally  erroneous  because  of  being  thus 
clines  her  to  be  more  cautious  ;  and  if  we  special.  Bloomington  v.  Perdue,  99  111. 
naturally  and  reasonably  look  for  greater  829.  Women  may  enter  upon  and  follow 
caution  in  the  woman  than  in  the  man,  any  of  the  occupations  of  life  ;  they  may 
any  rule  of  law  that  demands  less  must  be  be  surgeons  if  they  will,  but  they  cannot 
unphilosophical  and  unreasonable.  Sup-  as  such  claim  any  privilege  of  exemption 
pose  for  instance  that  a  man  and  a  woman  from  the  care  and  caution  required  of  men. 
standing  together  upon  the  platform  of  a  A  woman  may  be  engineer  of  a  locomotive 
moving  car  are  accidentally  thrown  off  and  if  she  can  obtain  the  employment,  but  the 
injured,  could  any  rule  of  law  be  justified  law  will  expect  and  require  of  her  the 
which  would  permit  a  jury  to  award  dam-  same  diligence  to  avoid  mischief  to  others 
ages  to  her  but  not  to  him,  npon  the  which  men  must  observe.  The  rule  of 
ground  that  the  law  expected  and  required  prudent  regard  for  the  rights  of  others 
of  him  the  higher  degree  of  care  ?  Or  knows  nothing  of  sex.  Neither  can  sex 
may  the  woman  venture  npon  an  unsafe  excuse  any  one  for  the  want  of  ordinary 
bridge  from  which  the  man  recoils,  under  care  when  exposing  one's  self  to  known 
the  protection  of  such  a  discrimination  ?  and  obvious  perils,  if  it  was  apparent 
or  trust  herself  to  a  fractious  hoi-se,  ex-  that  the  error  of  the  judge  did  not  mis- 
pecting,  if  she  shall  chance  to  be  injured,  lead  in  this  case,  we  might  affirm  the 
the  tenderness  of  the  law  will  excuse  her  judgment  But  that  fact  is  not  apparent, 
with  a  verdict  of  such  care  as  was  reason-  No  one  witnessed  this  accident ;  the  ques* 
ably  to  be  expected,  when  it  would  pro-  tion  of  due  care  is  involved  in  doubts,  and 
nounce  a  man  foolhardy  ?  We  think  not.  the  erroneous  ruling  may  have  been  con- 
No  person  of  any  age  or  sex  is  chargeable  trolling.  It  follows  that  there  must  be  a 
with  legal  fault,  who  when  placed  in  a  new  trial.'* 

position  of  peril  does  the  best  that  can  be  '  Hart  9.  Hudson  River  Bridge  Co.,  80 

done  under  the  circumstances.     Voak  v.  N.  Y.  622  ;  Patterson  v.  Burlington,  &c. 

Northern  Central  R.  R.  Co.,   75  N.  Y.  R.  R.  Co.,  88  Iowa,  279  ;  Nelson  v.  Chi- 

320.     Even    this    statement    indicates   a  cago,  &c.  R.  R  Co.,  38  Iowa,  564  ;  Mit- 

more  rigid  rule  than  the  law  will  justify,  chell  v.  Chicago  &  Grand  Trunk  R.  R.  Co., 

for  the  legal  requirement  is  only  the  ob-  12  Am.  &  Eng.  R.  R.  Cas.  (Mich.)  163  ; 

servance  of  ordinary  care  ;  and  while  in  Michigan  Central  R.  R.  Co.  v.  Coleman, 

laying  down  rules  that  are  of  general  appli-  28  Mich.  440  ;  Walsh  v,  Oregon  R.  R.  & 

cation,  it  is  no  doubt  better  to  employ  Navigation  Co.,  10  Oreg.  250. 

general    terms,    lest   they   be    supposed  *  Quaife  v.  Chicago  &   Northwestern 

applicable  to  particular  classes   only,  —  R.  R.  Co.,  48  Wis.  513. 
Tucker  v.  Henniker,  41  N.  H.  317,  —yet 
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of  whose  negligence  he  was  pat  in  jeopardy.^    Where  the  neglect  of 
,  the  injured  party  is  seen  by  the  employ^  of  the  railway  company  in 
time  to  prevent  injury  from  such  n^ligence,  their  failure  to  exercise 
care  to  prevent  the  injury  will  render  their  employer  liabla^ 

The  doctrine  of  contributory  negligence,  as  applied  to  the  liability 
of  railroad  companies  for  their  own  nt^ligence,  is  that  the  party 
seeking  legal  redress  must  not  only  show  his  adversary  to  be  in 
the  wrong,  but  must  also  prove  that  no  n^ligence  of  his  own  has 
tended  to  produce  or  increase  the  injury.  In  other  words,  in  order 
to  prevent  a  recovery,  the  plaintiff  *8  negligence  must  proximaiely  con- 
tribute  to  the  injury.  If  the  sole  immediate  cause  of  the  injury  was 
the  defendant's  negligence,  the  plaintiff  can  recovery  notwithstanding 
previous  negligence  of  his  awn.  Where  the  negligence  of  the  defend- 
ant is  proximate,  and  that  of  the  plaintiff  remote,  the  action  wiU  be 
sustained,  though  the  plaintiff  is  not  entirely  without  fault.'  While 
a  railroad  company  is  bound  to  manage  its  road  and  machinery  with 
the  utmost  care  and  vigilance,  the  freedom  from  negligence  which  is 
required  of  a  plaintiff  involves  only  that  ordinary  prudence  and  at- 
tention which  sensible  men  are  accustomed  to  give  in  similar  cases.^ 
In  Georgia,  under  the  Code,  —  providing  for  the  apportionment  of 
damages  in  actions  against  railroad  companies  for  personal  injuries 
resulting  from  negligence  on  the  part  of  such  companies,  —  the  rule 
is  that  if  the  plaintiff,  by  the  exercise  of  ordinary  care,  would  have 
avoided  the  consequences  to  himself  of  the  defendant's  negligence, 
he  cannot  recover  at  all ;  but  in  cases  where,  by  ordinary  care,  he 
could  not  have  avoided  the  consequences  of  the  defendant's  negli- 

^  Haff  V,    Minneapolis    ft    St.   Louis  ing  Co.  of  Georgia,  67  Ala.  5S3  ;  Banting 

B.  R.  Co.,  14  Fed.  Kep.  558  ;  Schultz  v,  v.  Central  Pacific  R.  R.  Co.,  16  Nev.  277  ; 

Chicago  ft  Northwestern  R  R  Co.,  44  Chicago,  &c.  R  R.  Ca  v.  Johnson,  103 

Wis.  688  ;  Mark  v.  St.  Paul,  Minneapolis,  IlL  512. 

&  Manitoba  R.  R  Co.,  12  Am.  &  Eng.         *  Mississippi,  &c.  R.  R.  Co.  v.  Mason, 

R.  R.  Cas.  (Minn.)  86  ;  Moore  v.  Central  51   Miss.  234  ;  Kline  v.   Central  Pacific 

R.  R.  Co.  of  Iowa,  47  Iowa,  688.  R.  R.  Ca,  37  Cal.  400  ;  Needham  v.  San 

'  Morris    V,   Chicago,    Barlington,    ft  Francisco,  &c.  R  R.   Co.,  37   id.   409  ; 

Quincy  R  R.  Co.,  45  Iowa,  29  ;  Harlan  Johnson  v.  Canal,  &c  R.  R  Co.,  27  La. 

V.  St.  Louis,  ftc.  R  R  Co.,  65  Mo.  22  ;  An.  53  ;  Meyer  v.  People's  R.  R  Co.,  43 

Yamall  v.  St.  Louis,   Kansas  City,  ftc.  Mo.  523  ;  Keunayde  v.  Pacific  R.  R.  Co., 

R.  R  Co.,  75  Mo.  575  ;  Karle  v,  Kansas  45  Mo.  255  ;  Manly  v.  Wilmington,  kc 

City,  &c  R  R.  Co.,  55  Mo.  476  ;  Little  R  R  Co.,  74  N.  C.  655  ;  Cleveland,  &a 

Rock,  ftc.  R.  R.  Co.  V.  Parkhurst,  36  R.  R  Co.  v.  Elliott,  28  Ohio  St.  340. 
Ark.  871  ;  Kansas  Pacific  R.  R  Co.  v.         «  Cook  v.  New  York,  ftc.  R  R.  Co.,  1 

Cranmer,    4   Col.   524  ;    Healey  v.   Dry  App.  Abb.  Dec.  432.  But  see  Lake  Shore, 

Dock,  &c.  R  R  Co.,  46  N.  7.  Superior  &c.  R  R  Co.  v.  Miller,  25  Mich.  274. 
Ct  478 ;  Cook  v.  Central  R  R  ft  Bank- 
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gence,  the  circumstance  that  the  plaintiff  may  have,  in  some  way, 
contributed  to  the  injury  sustained,  will  not  entirely  relieve  the 
defendant,  but  that  the  damages  shall  be  apportioned  according  to 
the  amount  of  default  attributable  to  each.^ 

The  doctrine  of  comparative  negligence,  as  applied  by  the  courts 
of  Illinois  in  actions  against  railway  companies  for  injuries  caused 
by  their  negligence,  is  that  there  must  be  fault  on  the  part  of  the 
defendant  and  no  want  of  ordinary  care  on  the  part  of  the  plaintiff; 
and  when  both  parties  are  at  fault,  the  plaintiff  may  in  some  cases 
recover,  —  as,  where  it  appears  that  his  negligence  is  slight  and  that 
of  the  defendant  gross.  And  this  rule  holds  even  where  the  slight 
negligence  of  the  plaintiff  in  some  degree  contributed  to  the  injury. 
If  the  defendant  has  been  guilty  of  a  higher  degree  of  negligence, 
slight  negligence  on  the  part  of  the  plaintiff  does  not  absolve  the 
defendant  from  tlie  use  of  all  reasonable  efforts  to  avoid  the  injury.^ 
This  rule  is  not  that  where  there  is  negligence  on  both  sides,  the 
mere  preponderance  against  the  defendant  will  render  him  liable ; 
but  that,  although  the  plaintiff  may  have  been  guilty  of  some  negli- 
gence, still,  if  it  is  slight  as  compared  with  that  of  the  defendant,  he 
may  recover;  but  he  cannot  recover,  unless  the  negligence  of  the 
defendant  clearly  and  largely  exceeds  his.^  The  doctrine  of  compar- 
ative negligence  does  not  seem  to  have  gained  any  considerable  foot- 
hold, except  in  Georgia  and  Illinois.^ 

Sec.  320.  injuries  to  Trespassers  on  Track,  etc. :  Children.  —  A 
railway  company  owes  no  duty  to  a  trespasser  upon  its  track  or 
premises  other  than  that  which  every  person  owes  to  another,  not 
to  do  him  wilful  or  malicious  injury.  If  a  person  can  be  easily 
seen  lying  upon  the  track,  in  season  to  stop  the  train,  the  company 
is  not  warranted  in  running  him  down  simply  because  he  has  no 
business  there,  but  is  bound  to  use  due  care  to  stop  the  train,  and 

1  Macon,  ftc  R.  R.  Co.  v.  Johnson,  88  Ginnis,  71  111.  846;  Chicago,  ftc.  R.  R.  Co. 

Ga.  409.  V.  Mock,  72  lU.  141;  Illinois,  Ac  R.  R.  Co. 

<  Chicago,  &c.  B.  R.  Co.  v,  Oretzner,  v.  Hall,  72  lU.  222  ;  Rockford,  &c.  B.  R. 

46  Til.  74.  Co.  V.  Hillmer,  72  111.  286  ;  Illinois,  &c. 

*  Chicago,  Ac.  R.  R.  Co.  v.  Clark,  70  B.  B.  Co.  v.  Hammer,  72  111.  847  ;  Grand 

111.    276  ;    Illinois,    Ac    R.    R.    Co.   v.  Tower  Mfg.  Co.  v.  Hawkins,  72  111.  886  ; 

Middleworth,  43  lU.  64 ;  Illinois,  Ac.  R.  Rockford,  Ac.  R.  R.  Co.  v.  Irish,  72  lU. 

R.  Co.  V.  Wren,  id.  77  ;  Illinois,  Ac.  R.  R.  404  ;  Illinois,  Ac  R  R.  Co.  v.  Goddard, 

Co.  V.  McEee,    id.  119 ;   Chicago,  Ac.  72  111.  567  ;  Rockford,  &c.  B.  R  Co.  9. 

B.  B.  Co.  V.  Sweeney,  62  111.  826 ;  Chi-  Rafferty,  78  111.  68. 
cago,  Ac.  R.  B.  Co.  v,  Murray,  62  lU.         ^  See,  however,  Kansas  Pacific  B  B 

826 ;  Illinois,  ko,  R.  R.  Co.  9.  Cragin,  71  Co.  v.  Pointer,  14  Kan.  87. 
111.  177 ;  Toledo,  Ac  B.  B.  Co.  v.  Me- 
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prevent  the  injury  if  possible.*  But  if  an  adult  person  is  moving 
along  the  track,  it  has  a  right  to  presume  that  he  will  heed  the 
warnings  of  approaching  danger,  and  therefore,  is  bound  neither  to 
stop  nor  slacken  the  speed  of  the  train.  The  presumption  as  to  the 
former  is  that  he  cannot  help  himseK,  while  as  to  the  latter  the  pre- 
sumption is  that  he  both  can  and  will.^     In  a  Connecticut  case,  the 

^  MuUieniD  v.  Del.,  L.,  &  W.  R  B.  cover  damages  sustained  by  the  negligence 

Co.,   81    Penn.    St.    366 ;    Houston,   &c.  of  the  defendant.     Mason  v.  Missouri  Pa* 

R.  R.  Co.  V.  Smith,  62  Tex.  178;  Chicago,  cific  R.  R.  Co.,  27  Kan.  83  ;  41  Am.  Rep. 

&c.  R.  R.  Co.  V.   Eellam,   92  III.   245;  405. 

34  Am.  Rep.  128  ;  Kansas,  &a.  R.  R.  Co.  >  In  Isabel  v.  Hannibal  &  St.  Joseph 
V.  Fitzsimmons,  22  Kan.  686  ;  81  Am.  R.  R.  Co.,  60  Mo.  475,  where  an  infant 
Rep.  203  ;  McCarty  v.  Delaware,  &c.  R.  R  lying  on  the  track  was  mistaken  for  a  hog 
Co.,  17  Hun  (N.  Y.),  74  ;  Gillis  v,  Penn.  or  dog,  and  no  effort  was  made  to  stop  the 
R.  R.  Co.,  59  Penn.  St.  129  ;  Rounds  i;.  train,  the  company  was  held  liable.  And 
Delaware,  &c.  R.  R.  Co.,  64  N.  Y.  129  ;  in  East  Tennessee,  &c.  R.  R.  Co.  v.  St. 
Evansville,  &c.  R.  R.  Co.  v.  Lowdermilk,  John,  5  Sneed  (Tenn.),  524,  where  a  train 
15  Ind.  120  ;  Penn.  R.  R.  Co.  v.  Sinclair,  ran  over  a  slave  eight  years  old,  asleep  on 
62  Ind.  301  ;  Lafayette,  &c.  R.  R.  Co.  v.  the  track,  and  visible  a  quarter  of  a  mile 
Adams,  26  Ind.  76  ;  Evansville,  &c.  R.  R.  distant,  but  mistaken  for  a  coat  of  one  of 
Co.  V,  Hiatt,  17  Ind.  120  ;  Lovett  v.  the  laborers,  the  company  was  held  liable. 
Salem,  &c.  R.  R.  Co.,  9  Allen  (Mass.),  These  cases  go  upon  the  principle  that 
557.  But  except  where  the  injury  is  wil-  where  a  human  life  is  involved,  in  the 
fully  inflicted,  trespassers  cannot  set  up  a  case  of  a  possible  doubt,  it  nmst  be  re- 
claim against  the  company  for  injuries  solved  in  favor  of  the  preservation  of  the 
received  while  trespassing  on  the  track,  life;  in  other  words,  that  under  such  cir- 
Kansas  Pacific  R.  R.  Co.  v.  Ward,  4  Cal.  cumstances  the  train  should  be  stopped, 
30 ;  Little  Schuylkill  Nav.  R.  &  C.  Co.  rather  than  involve  the  risk  of  taking  a 
V.  Norton,  24  Penn.  St.  465  ;  Pittsbui-gh,  life  ;  and  the  wisdom  of  the  doctrine  is  not 
&c.  R.  R.  Co.  17.  Collins,  87  Penn.  St.  doubtful  Mulherrin  ».  Del.,  L.  &  W. 
405  ;  Philadelphia  &  Reading  R.  R.  Co.  v.  R.  R.  Co.,  81  Penn.  St.  866;  RaUroad  Co. 
Hammell,  44  Penn.  St.  375  ;  Mulherrin  v.  Miller,  27  Mich.  279 ;  Indianapolis  & 
V.  Delaware,  &c.  R.  R.  Co.,  81  Penn.  St.  Vincennes  R.  R.  Co.  v.  McClaren,  62  Ind. 
365  ;  Rothe  v.  Milwaukee,  &c.  R.  K.  Co.  566 ;  Lake  Shore  &  Michigan  Southern 
21  Wis.  256  ;  IlUnois.  &c  R.  R.  Co.  v.  R.  R.  Co.  v.  Miller,  25  Mich.  279.  In 
Hall,  72  III.  222  ;  Illinois,  &c  R.  R.  Co.  Houston,  Texas,  &c.  R.  R.  Co.  v,  Symp- 
«.  Hetherington.  83  lU.  510 ;  Robertson  kins,  54  Tex.  615,  88  Am.  Rep.  632,  it 
V,  N.  Y.,  Ac.  R.  R.  Co.,  22  Barb.  (N.  Y.)  was  held  that  one  who  without  authority 
191;  Johnsons.  Boston,  &c.  R.  R.  Co.,  125  enters  upon  a  railway  track,  and  while 
Mass.  75  ;  McKenna  v,  N.  Y.  Central  there  becomes  insensible  from  providential 
R.  R.  Co.,  8  Daly  (N.  Y.  C.  P.),  804  ;  causes,  and  while  in  this  state  and  in 
Van  Schaick  v.  Hudson  River  R.  R.  Co.,  plain  vUw  is  injured  by  a  train,  may  re- 
43  N.  Y.  527  ;  Cogswell  v.  Oregon,  &c.  cover  damages  of  the  company,  although 
R.  R.  Co.,  6  Oreg.  417  ;  Ijang  v.  Halliday  the  injury  was  not  wanton  or  wilful ;  but 
Creek  R.  R.  Co.,  42  Iowa,  677 ;  Osterlog  otherwise  if  his  insensibility  was  in  con- 
9.  Pacific  R.  R.  Co.,  64  Mo.  421 ;  O'Don-  sequence  of  his  voluntary  intoxication, 
nell  V,  Mo.  Pacific  R.  R.  Co.,  7  Mo.  App.  In  Baltimore,  &c.  R.  R.  Co.  v.  State,  83 
190 ;  DeviUe  v.  Southern  Pacific  R.  R.  Md.  542,  the  court  laid  down  the  rule  as 
Co.,  5  Cal.  383  ;  Bums  v.  Boston,  &c.  R  follows  :  "  If  a  man  does  impmdently  and 
B.  Co.,  101  Mass.  50.  As  a  general  legal  incautiously  go  on  a  railroad  track,  and 
proposition,  where  both  parties  are  guilty  is  killed  or  injured  by  a  train  of  cars,  the 
of  gross  negligence,  the  plaintiff  cannot  re-  company  is  responsible  unless  it  has  uaed 
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court  laid  down  the  rule  applicable  to  insensible  or  unintelligent 
living  objects  upon  a  railway  track.    In  that  case  the  action  was 

reasonable  care  and  caatioa  to  avert  it,  tnek ;    he  was  strack  and  killed  by  a 
provided  the  cireumMtances  were  not  such  rapidly  passing  train.    A  nonsuit  was  sns- 
when  the  party  went  on  the  track  as  to  tained,  two  judges  dissenting.     The  court 
threaten  direct  injury,  and  provided  that  said:  "Of  course,  in  such  circumstanceo, 
being  on  the  track  he  did  nothing,  poei-  he  was  a  trespasser,  and  not  only  put  him- 
tive  or  negative,  to  contribute  to  the  im-  self  in  peril  by  his  rashness,  but  also  en- 
mediate  injury."    In  Weymire  v.  Wolfe,  dangered  the  safety  of  any  passing  trains 
52  Iowa,  533,  the  court  said :  "  If  a  per-  and  the  lives  of  passengers.    We  have  so 
son  lies  down  npon  a  railroad  track  in  a  frequently  held  that  in  such  circumstan- 
state  of  helpless  intoxication,  the  company  ces  there  can  be  no  recovery,  that  it  is  un- 
will  not  be  justified  in  running  a  train  necessary  to  quote  the  authorities.     As 
over  him  if  it  can  be  avoided  in  the  exer-  the  testimony  was  entirely  undisputed  it 
cise  of  reasonable  care  alter  the  person  is  was  the  duty  of  the  court  to  pass  upon  it^ 
discovered  in  his  exposed  condition."    In  which  they  did  by  directing  a  nonsuit. 
Little  Rock,  &c.  R.  R.  Co.  v.  Parkhurst,  In  this  there  was  no  error.    The  circum- 
36  Ark.   371,  the  deoedent,  walking  on  stance  that  the  trespasser  in  this  instanco 
the  defendant's  track  while  drunk,   was  was  a  boy  ten  years  of  age  cannot  affect 
run   over.      The  court  chaiged  that  al-  the  application  of  the  rule.     The  defend- 
though  he  was  in  fault  in  being  on  the  ant  owed  him  no  greater  duty  than  if  he 
track,  yet  if  the  defendant's  agents  conld  had  been  an  adult.    They  are  not  subject 
by  the  exercise  of  reasonable    diligence  to  an    obligation    to     take    precautions 
have  seen  him  in  time  to  avoid  the  acci-  against  any  class  of  persons  who  may  walk 
dent,  **the  failure  to  nse  such  diligence  on  and  along  their  tracks.     In  Phila.,  tc. 
alone  must  be  considered  the  proximate  B.  R.  Co.  v.  Hnmmell,  44  Penn.  St.  375, 
cause  of  the  accident."   This  was  reversed,  the  rule  was  applied  to  the  case  of  a  child 
the  court  observing  that  although  the  de-  seven  years  old.     And  so  also  in  the  latest 
fendant  was  negligent  in  not  having  a  case  of  the  kind  that  has  been  before  us,  — 
light  and   lookout,    "yet  the  deceased's  Cauley  v.  Pittsburgh,  &c.  R.  R.  Co.,  98 
own   negligence  in  being  voluntarily  on  Penn.  St.  498,  —  the  rule  was  in  no  wise 
the  track,  and  from  intoxication  unable  to  relaxed,  although  the  person  injured  was 
get  out  of  the  way  of  the  train,  was  the  a  boy  of  tender  years.     In  the  first  of 
proximate  cause  of  his  death."  In  Laverenz  these  cases  we  used  the  following  lan- 
p.  Chicago,  &c.  R.  R.  Co..  56  Iowa,  689,  guage,  having  reference  to  the  facts  in 
it  was  said  :  "  It  is  true  that  where  a  per-  evidence  :  *  But  if  the  use  of  a  railroad 
son  voluntarily  goes  upon  a  railroad  track  is  exclusively  for  its  owners  or  those  act- 
where  there  is  an  unobstructed  view  of  ing  under  them ;  if  others  have  no  right 
the  track,  and  fails,  without  excuse,  to  to  be  upon  it ;   if  they  are  wrong-doers 
look  or  listen  for  danger,  as  matter  of  law  whenever  they  intrude,  the  parties  law- 
he  is  not  entitled  to  recover.    He  must  fully  using  it  are  under  no  obligations  to 
take  Ihe  chances  of  injury  from  an  ap-  take  precautions  against  possible  iiguries 
proaekinff  train  upon  himself  unless  the  to  intmders  upon  it.     Ordinary  ears  they 
persons  in  charge    of  the  train    see  his  must  be  held  to,  but  they  have  a  right  to 
danger  in  time  to  avert  ii.**     Garlin  v,  presume  and  act  on  the  presumption  that 
R.  R.  Co.,  37  Iowa,  816  ;  Benton  v.  R.  R.  those  in  the  vicinity  will  not  violate  the 
Co.,  19  id.   492  ;  Lang  v,  R.  R.  Co.,  49  teicw;  vrill  not  trespass  upon  the  right  of  a 
id.  469 ;  Artz  v.  R  R.  Co.,  84  id.  158.    In  dear  track  ;  that  even  children  of  a  tender 
Moore  v,  Pennsylvania  R.  R.  Co.,  99  Penn.  age  ufiU  not  he  there ;  for  thou^  they  are 
St.  801,  an  intelligent  boy,  ten  years  old,  personally  irresponsible,  they  cannot  be 
was  walking  on  the  ends  of  the  sleepers  upon  the  railroad  without  a  culjuible  vio- 
of  defendant's  track  laid  in  a  public  street  lation  of  duty  by  their  parents  oi  guar- 
in  a  popnions  neighborhood;  there  was  dians.     Frecaulym  is  a  dvJby  vnXy  90  far  a» 
an  ample  sidewalk  on  each  side  of  the  there  is  reason  for  apprehmision.    No  one 
VOL.  II.  —  35 
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for  running  down  and  killing  the  plaintiff's  cattle.  The  court  said : 
"  A  remote  fault  in  one  party  does  not  of  course  dispense  with  care 
in  the  other.  It  may  even  make  it  more  necessary  and  important, 
if  thereby  a  calamitous  injury  can  be  avoided,  or  an  unavoidable 
calamity  essentially  mitigated.  Common  justice  and  common  hu- 
manity demand  this,  and  it  is  no  answer  for  the  neglect  of  it  to 
say  that  the  complainant  was  first  in  the  wrong,  since  intention 
and  accidents  are  to  a  greater  or  less  extent  incident  to  human 
affairs.  Preventive  remedies  must  therefore  always  be  proportioned 
to  the  case  in  its  peculiar  circumstances,  —  to  the  imminency  of  the 
danger,  the  evil  to  be  avoided,  and  tlie  means  at  hand  of  avoiding  it 
And  herein  is  no  novel  or  strange  doctrine  of  the  law ;  it  is  as  old  as 
the  moral  law  itself,  and  is  laid  down  in  the  earliest  books  on  juris- 
prudence. A  boy  enters  a  door-yard  to  find  his  ball  or  arrow,  or  to 
look  at  a  flower  in  the  garden;  he  is  bitten  and  lacerated  b}'  a 
vicious  bull-dog ;  still  he  is  a  trespasser,  and  if  he  had  kept  away 
would  have  received  no  hurt.  Nevertheless,  is  not  the  owner  of  the 
dog  liable  ?  A  person  is  hunting  in  the  woods  of  a  stranger,  or 
crossing  a  pasture  of  his  neighbor,  and  is  wounded  by  a  concealed 
gun,  or  his  dog  is  killed  by  some  concealed  instrument,  or  he  is 
himself  gored  by  an  enraged  bull ;  is  he  in  all  these  cases  remediless 
because  he  is  there  without  consent?  Or  an  intoxicated  man  is 
lying  in  the  travelled  part  of  the  highway,  helpless,  if  not  uncon- 
scious ;  must  I  not  use  care  to  avoid  him  ?  May  I  say  that  he  has 
no  right  to  encumber  the  highway,  and  therefore  carelessly  continue 
my  progress,  regardless  of  consequences  ?  Or  if  such  a  man  has 
taken  refuge  in  a  field  of  grass  or  a  hedge  of  bushes,  may  the  owner 
of  a  field,  knowing  the  fact,  continue  to  mow  on  or  fell  trees,  as  if  it 
was  not  so  ?    Or  if  the  intoxicated  man  has  entered  a  private  lane 

can  complain  of  toant  of  care  in  aiwther  Md.  574 ;  Mobile,  &c.  R.  R.  Co.  v. 
where  care  is  only  rendered  necessary  by  his  Blakeley,  59  Ala.  471 ;  CHicaf^,  &c.  R.  R. 
otvn  wrongful  act/  "  That  the  company  Co.  v.  Lee,  6S  III.  576  ;  Chicago,  Ac 
has  a  right  to  presume  that  an  adult  per-  R.  R.  Co.  v.  Damrell,  81  III.  450  ;  Tan- 
son  in  the  apparent  possession  of  his  facul-  ner  v.  Louisville,  &c.  R.  R.  Co.,  60  Ala. 
ties  will  leave  the  track  in  season  to  621  ;  Needham  v.  San  Francisco,  fcc 
avoid  the  train,  see  Lake  Shore,  &c.  R  R.  Co.,  87  Cal.  409 ;  Chicago,  &c. 
R.  R.  Co.  «.  Miller,  25  Mich.  274  ;  Cogs-  R.  R.  Co.  v.  Austin,  69  111.  426  ;  Card  •. 
well  V.  Oregon,  &c.  R.  R.  Co.,  6  Oregon,  New  York,  &c.  R.  R.  Co.,  50  Barb. 
417  ;  Telfer  v.  Northern  R.  R  Co.,  80  (N.  Y.)  39  ;  St  Louis,  &c.  R.  R  Co.  v. 
N.  J.  L.  188  ;  Indianapolis,  &c.  R.  R.  Co.  Manly,  58  111.  800  ;  Herring  v.  Wilming> 
V,  McClaren,  62  Ind.  566  ;  Terre  Haute,  ton,  &c.  R.  R.  Co.,  10  Ired.  (N.  C.)  402  ; 
&c  R  R.  Co.  V.  Graham,  46  Ind.  289  ;  Bemis  v.  Conn.  &  Pass.  River  R.  R.  Co., 
Freeh  v.  PhUadelphia,  kc.  R.  R.  Co.,  89  42  Vt.  876. 
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or  by-way,  and  will  be  run  over  if  the  owner  does  not  stop  his  team 
which  is  passing  through  it,  must  he  not  stop  them  ? "  The  doc- 
trine of  this  case  has  been  approvingly  cited  by  the  courts,  in  several 
cases,  and  seems  to  us  to  define  the  true  rule  of  duty  and  obligation 
resting  upon  railway  companies  as  well  as  to  persons  lying  upon 
their  tracks,  and  young  children,  as  to  animals.^  The  rule  may  be 
said  to  be  that  a  railway  company  is  bound  to  keep  a  reasonable 
lookout  for  trespassers  upon  its  track,  and  is  bound  to  exercise  such 
care  as  the  circumstances  require  to  prevent  injury  to  them.  If  the 
person  seen  upon  the  track  is  an  adult  person,  and  apparently  in 
the  possession  of  his  or  her  faculties,  the  company  has  a  right  to 
presume  that  he  will  exercise  his  senses  and  remove  himself  from 
his  dangerous  position ;  and  if  he  fails  to  do  so,  and  is  injured,  the 
fault  is  his  own,  and  there  is,  in  the  absence  of  wilful  negligence  on 
its  part,  no  remedy  against  the  company  for  the  results  of  an  injury 
brought  upon  him  by  his  own  recklessness.* 

*  IsbeU  V.  New  York,  &c.  R.  R.  Co.,  27  rule  adopted  in  New  York,  the  court  pro- 
Conn.  393.  In  Meeks  v.  Southern  Pacifio  cecds  :  '*  The  error  of  the  New  York  courts 
R.  R.  Co.,  56  Cal.  513,  38  Am.  Rep.  67,  an  lies  in  the  fact  that  they  ignore  all  dis- 
infant,  six  or  seven  years  old,  lying  in-  tinction  between  cases  where  the  negli*- 
sensible  or  asleep  on  a  railway  track,  near  gence  of  the  plaintiff  is  proximate;  and 
n  highway  crossing,  was  injured  by  a  train,  where  it  is  remote,  and  in  not  limiting  the 
He  was  perceived  by  the  fireman  and  engi-  rule  which  they  announce,  to  the  former." 
neer  in  time  to  stop,  but  they  supposed  *  Baltimore,  &c.  R  R.  Co.  v.  State,  38 
him  a  bunch  of  leaves  or  weeds,  untU  too  Md.  542  ;  T^ke  Shore,  &c.  R.  R.  Co.  v. 
late.  No  warning  signal  was  given.  His  Miller,  25  Mich.  279.  Where  a  locomotive 
parents  had  forbidden  him  to  go  on  the  with  cars  attached  is  standing  on  a  railroad 
track.  It  was  held  that  a  recovery  was  track  near  a  railroad  station  or  other  place 
warranted.  The  court  observed  :  "  In  our  where  cars  are  frequently  moved  forward  or 
opinion,  the  doctrine  of  the  cases  of  Need-  backward,  a  person  who  goes  upon  the  rail- 
ham  V.  San  Francisco,  &c.  R.  R.  Co.,  37  road  track,  seeing  the  locomotive  and  cars, 
Cal.  409,  Kline  v.  Central  Pacific  R.  R.  and  knowing  that  they  would,  within  a  few 
Co.,  id.  400,  and  the  other  cases  in  this  minut«s,  be  moved  toward  him,  and  walks 
court  approving  them,  determines  the  upon  the  track  away  from  the  train  with- 
que»tion  in  th«^  negative.  Said  the  court  in  out  keeping  watch  of  its  movements,  when 
Ncedham  v.  San  Francisco,  &c.  R.  R.  Co. :  there  was  nothing  to  hinder  him  from  see- 
**  No  more  in  law  than  in  morals  can  one  ing  the  movements  of  the  train  in  time  to 
wrong  be  justified  or  excused  by  another,  avoid  danger,  and  when  he  could  have 
A  wrong-doer  is  not  an  outlaw,  against  gone  in  the  same  direction  without  walk- 
whom  every  man  may  lift  his  hand,  ing  on  the  track.  Is  guilty  of  such  negli- 
Neither  his  life,  limbs,  nor  property,  are  gence  as  will  prevent  his  recovery  for  an 
held  at  the  mercy  of  his  adversary.  On  injury  caused  by  the  carelessness  or  un- 
the  contrary,  the  latter  is  bound  to  con-  skilfnlness  of  the  employes  of  the  railroad, 
duct  himself  with  reasonable  care  and  not  amounting  to  wilfulness  on  their  part, 
prudence,  notwithstanding  the  fault  of  the  A  person  so  walking  upon  a  railroad  track 
former ;  and  if  by  so  doing  he  can  avoid  is  not  free  from  negligence  if  he  omits  to 
injuring  the  person  or  property  of  the  for-  keep  watch  of  the  movements  of  the  train, 
mer,  he  is  liable  if  he  does  not,  if  by  reason  relying  npon  a  rule  or  custom  of  the  em- 
thereof  injury  ensues."    Referring  to  the  ploy^  of  the  railroad,  to  give  a  signal  for 


1268  NEGLIGBKOB.  [CHAP.  XVin. 

In  a  Michigan  cftse,'  the  court  said,  "  If  an  engineer  sees  a  team 
and  carriage,  or  a  man  in  the  act  of  crossing  the  track,  far  enough 
ahead  of  him  to  have  ample  time,  in  the  ordinary  course  of  such 
movements,  to  get  entirely  out  of  the  way  before  the  approach  of 
the  engine ;  or  if  he  sees  a  man  walking  along  upon  the  track  at  a 
considerable  distance  ahead,  and  is  not  aware  that  he  is  iiaf  or 
tJisane,  or  from  some  other  cause  insensible  of  the  danger ;  or  if  he 
Sees  a  team  or  man  approaching  a  crossing  too  near  the  train  to  get 
over  in  time,  he  has  a  right  to  rely  upon  the  laws  of  nature  and  the 
ordinary  course  of  things,  and  to  presume  that  the  man  driving  Uie 
team  or  walking  upon  the  track  has  the  use  of  his  senses,  and  will 
act  upon  the  principles  of  common-sense  and  the  motive  of  self- 
preservation  common  to  mankind  in  general,  and  that  they  will  there^ 
fore  get  out  of  the  way,  —  that  those  on  the  track  will  get  off,  and 

the  moving  of  the  train.    The  expectation  Grahain,  95  Ind.  286;  48  Am.  Rep.  719; 

that  such  signal  would  he  given  does  not  Jefferson ville  R.  R.  Co.  v.  CSoldjimith,  47 

rplieve  •  person  in  such   situation  from  Ind.  43;  Tonawanda  R.  B.  Co.  v.  Monger, 

constant  watchfulness  for  his  safety.     Bal-  6  Den.  (N.  Y.)  255. 
iimore  &  Ohio  R.  R.  Co.   v.  Depew,  40         >  Lake  Shore,  ^.  B.  R.  Co.  v.  Miller, 

Ohio  St.  —  ;  Richmond,  Ac.  R.  R.  Co.  v.  25  Mich.  279  ;  Harris  v.  Whelhoer,   75 

Anderson,  81  Gratt.  (Va.)  312.     In  this  N.  Y.  169;  Freeh  v.  Phila.  kc.  R.  B.  Co., 

ease  Burke,  J.,  said:  "  Negligence  is  the  39  Md.  574;  Cleveland,  &c  R.  R.  Co.  v. 

gist  of  the  action.     If  the  injury  which  Terry,  8  Ohio  St.   570;   St.   Louis,  && 

resulted  in  the  death  of  the  plaintiff's  in-  R.  R.  Co.  v.  Manly,  58  111.  ^00;  Schier- 

testate,  was  occasioned  hy  the  negligence  hold  v.  North  Beach,  Ac.  R.  R.  Ca,  40 

of  the  defendant,  and  solely  hy  such  negli-  Cal.  447  ;  Illinois  Central  R.  B.  Co.  v, 

gence,  there  can  be  no  doubt  of  the  plain-  Hutchinson,  47  111.  408;   Poole  v.  North 

titr*s   right  to  recover  damages  for  the  Carolina  R.  B.  Co.,  8  Jones  (N.  C),  840; 

injury;  but  if  there  was  negligence  on  the  Herring  v,  Wilmington,  &p.  B.  R  Co.,  10 

part  of  the  defendants  and  also  on  the  part  Ired.  (N.  C.)  410.     But  there  is  no  pre- 

of  the  deceased,  and  the  negligence  of  the  sumption  that  a  young  child  or  a  drunken 

latter  contributed  to  the  injury,  the  right  person  will  heed  the  signals  of  danger,  and 

of  recovery    depends    upon   the  circum-  the  engineer  is  bound  to  stop  the  train  if 

stances.      Bichmond,   fta   B.  B.   Co.  v.  he  sees  that  they  make  no  attempt  to  leave 

Morris,   31  Gnitt.    (Va.)  200;  Northern  the  track.     Konyon  ».  N.  Y.  Centml  R.  R, 

CentralB.  R  Co.».  State,17Md.8;  Bal-  Co.,   5  Hun  (N.  Y.),  479:  Sheridan  p. 

timore&OhioB.B.Co.r.  States  88  id.  542;  Brooklyn,  &c.  B.  B.  Co.,  86  N.  Y.  39; 

Brownv.  Hannibal  &  St.  Joseph  B.B.  Co.,  Colt  v.  Sixth  Ave.  B.  B  Co.,  S3  N.  Y. 

50  Mo.  B.  461;  11  Am.  Bep.  420 :  Ccn-  Superior  Ct  189;  Philadelphia,  &c.  B.  B. 

tral  R.  R.  &  Bankin  ^  Ci).  r.  Davis,  19  Ga.  Co.  v.  Spearen,  47  Penn.  St  800;  Daniels 

487  ;  Isbell  v    New  York  &  New  Haven  v.  Clegg,  28  Mich.  82;  Robinson  v.  Cone, 

R  B.  Co.,  25  Conn.  556 ;  Macon  &  W.  22  Vt.  213;  Chicago,  Ac.  R.  B  Co.  v. 

R.  R   Co.  V.  Davis,  18  Ga.  679;  Herring  Dewey,  26  HI.  255.     Infirm  persons  hava 

V.  Wil.  ft  Baleigh  B.  B   Co.,   10  Ired.  no  business  to  expose  themselves  upon  a 

(N.  C.)  402  ;  Bait.  &  Ohio  B.  R  Co.  v.  ruilway  track.     Gonzales  v.  N.  Y.  Central 

Sherman,  30  Gratt.  (Va.)  602;  Baltimore,  R  R.  Co..  88  N.  Y.  440;  Central  RR  Co. 

&c.  B.  B.  Co.  V.  Whitington,  30  id.  805.  r.  Filder,  84  Penn.  St.  226;  EvansviUe,  &a 

See  also,  holding  the  doctrine  stated  in  R.  R.  Co.  v.  Hiatt,  17  Ind.  102;  Cogswell 

the  text,  Terre  Haute,  Ac.  R  R  Co.  v.  „.  Oregon,  &c.  R  R.  Co.,  6  Oreg.  417. 
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those  approaching  it  will  stop  in  time  to  avoid  the  danger ;  and  be 
therefore  has  the  right  to  go  on  without  checking  his  speed  until  b^ 
sees  that  the  team  or  man  is  not  likely  to  get  out  of  the  way,  when  il 
would  become  his  duty  to  give  extra  alarm  by  bell  or  whistle,  and 
if  that  is  not  heeded,  then,  as  a  last  resort,  to  check  his  speed  or  stop 
his  train,  if  possible  in  time  to  avoid  disaster.  If,  however,  he  sees 
a  child  of  tender  years  upon  the  track,  or  any  person  known  to  him 
to  be,  or  from  his  appearance  giving  him  good  reason  to  believe  that 
he  is,  insane  or  badly  intoxicated,  or  otherwise  insensible  of  danger 
or  unable  to  avoid  it,  he  has  no  right  to  presume  that  he  will  get 
out  of  the  way,  but  should  act  upon  the  belief  that  he  might  not,  or 
would  not,  and  he  should  therefore  take  means  to  stop  his  train  in 
time.  A  more  stringent  rule  than  this, — a  rule  that  would  require 
the  engineer  to  check  his  speed  or  stop  his  train  whenever  he  sees  a 
team  crossing  the  track  or  a  man  walking  on  it,  far  enough  ahead  to 
get  out  of  the  way  in  time,  until  he  can  send  ahead  to  inquire  why 
they  do  not ;  or  which  would  require  the  engineer  to  know  the  deaf- 
ness or  blindness,  or  acuteness  of  hearing  or  sight,  or  habits  of  pru- 
dence or  recklessness,  or  other  personal  peculiarities,  of  all  those 
persons  he  may  see  approaching,  or  upon  the  track,  and  more  espe- 
cially of  all  those  who  may  be  approaching  a  crossing  upon  the  high- 
way, though  not  seen,  —  any  such  rule,  if  enforced,  must  effectually 
put  an  end  to  all  railroads  as  a  means  of  speedy  travel  or  trans- 
portation, and  reduce  the  speed  of  trains  below  that  of  canal-boats 
forty  years  ago;  and  would  effectually  defeat  the  object  of  the 
legislature  in  authorizing  this  mode  of  conveyance.  But  how  are 
railroad  companies,  or  their  engineers  or  employes,  to  know  the 
personal  peculiarities,  the  infirmities,  personal  character,  or  station 
in  life,  of  the  hundreds  of  persons  crossing  or  approaching  their 
track?  By  inspiration,  or  intuition?  And  if  they  do  not  know, 
then  how  and  why  shall  the  company  be  required  to  run  their  road 
or  regulate  their  own  conduct,  or  that  of  their  servants,  by  such 
personal  peculiarities  of  strangers  of  which  they  know  nothing? 
These  questions  suggest  their  own  answers."  And  this  we  believe, 
is  an  accurate  statement  of  the  duty  of  railway  companies  under 
the  circumstances  referred  to. 

In  an  Indiana  case,*  a  chaise  to  the  jury,  in  an  action  to  recover 
for  an  injury  by  a  trespasser  on  the  track,  that  there  could  be  no 

1  TerreHaate,&c.  R.  K.  Co.  V.  Graham,     fnyette,   &c.   B.  R.   Co.  v.  Hu/fnum,  23 
95  Ind.  2S6;  48  Am.  Rep.  719.     In  La-    lud.  287,  the  court  said:  ** The  complaint 
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recovery  "unless  it  was  wilfully,  wantonly,  and  recklessly  done/* 
was  held  erroneous,  inasmuch  as  it  conveyed  an  idea  that  there 
is  a  middle  ground  of  liability  between  ordinary  negligence  and 
wilfulness  upon  which  there  might  be  a  recovery  notwithstand- 
ing the  plaintiff's  negligence,  when  really  in  order  to  entitle  the 
plaintiff  to  a  recoveiy,  the  injury  must  have  been  "wilfully'* 
inflicted.^ 

The  same  rule  prevails  as  to  persons  trespassing  upon  railway 
bridges,  and  other  parts  of  the  road  where  they  have  no  right  to  be, 
and  where  the  company  has  no  reason  to  expect  that  persons  will 
go  *    A  person  who  enters  upon  the  track  or  premises  of  a  railway 

is  ffttaUy  defective.     After  admitting  facts  way  crossing,  he  is  a  trespasser,  and  can- 
which  show  negligence  of  the  plaintiff,  not,  in  the  absence  of  evidence  that  the 
contributing  to  the  injury,  it  charges  that  negligence  was  wilful,  maintain  an  action 
the  defendant  in  a  wanton  and  careless  for  the  injury,  although  the  defendant's 
manner  ran  said   locomotive,    etc.     The  platforms  extend  between  two  highways 
word    'wanton'   does    not   mean    wilful,  crossing  the  track,  and  people  have  been 
It  is  defined  by  Webster  as  follows:  '  Wan-  accustomed  to  pass  from  the  station  on  ons 
dering   or  roving  in   gayety  or  sport ; '  railroad  to  that  on  the  other  at  that  point 
'  licentious, '  '  lewd, '   '  extravagant,'    etc.  without  objection  by  the  corporation,  and 
The  word  adds  no  force  to  the  charge  that  although  his  ticket  does  not  forbid  stop- 
the  act  was  done  in  a  careless  manner."  ping  over  at  B.     In   Nicholson  v,  Erie 
See  also  Jefferson ville,  &c.   R.  R.  Co.  v.  R.  R.  Co.,  41  N.  Y.  525,  the  plaintiff's 
Bowen,  40  Ind.  545;  Evansville,  &c.  R.  R.  intestate  was  run  over  and  killed  by  de- 
Co.  p.  Wolf,  59  id.  89;  Bellefontaine  R.  R.  fendaut's  cars  while  he  was  crossing  the 
Co.  u.  Hunter,  supra;  Jeffersonville,  &c.  track  on  their  premises,  not  at  a  public 
R.  R.  Co.  "0.  Bowen,  49  Ind.  154;  Johnson  crossing,  but  where  persons  had  beenaccos- 
V.  Boston,  &c.  R.  R.  Co.,  125  Mass.  75;  tomed  to  cross  without  objection.     It  was 
Heil  v.G landing,  42  Penn.  St.  493;  Gillisv.  held  that  no  action  could  be  maintained. 
Pennsylvania  R.  R.  Co.,  59  id.  129;  Jeffer-  Gramlich  v.  Wurst,  86  Penn.  St.  74  ;  27 
sonville,    &c.    R.  R.    Co.    v.    Goldsmith,  Am.  Rep.  684;  McAlpin  v.  Powell,  70 
8upra;  Illinois  Central  R.  R.  Co.  v.  God-  N.  Y.  126  ;  26  Am.  Rep.  555  ;  St  Louis, 
frey,  71  111.  500  ;  Peoria  Bridge  Assn.  v.  &c.  R.  R.  Co.  ».  Bell,  81  111.  76;  25  Am. 
Loomis,  20  id.  285.  Rep.  269  ;  Keefe  v.  Milwankee  &  St.  Paul 
1  See  also  Baltimore,  &c.  R.  R.  Co.  v.  R.  R-  Co.,  21  Minn.   207;  18  Am.  Rep. 
Depew,  40  Ohio  St.  — .     In  Johnson  v,  893;  Gray  v,  Scott,  66  Penn.  St.  845;  5 
Boston  &  Maine  R.  R.  Co.,  125  Mass.  75,  Am.  Rep.  871;  Severy  v.  Nickerson,  120 
it  was  held  that  if  a  person  buys  a  ticket  Mass.  806;  21  Am.  Rep.  514;  Illinois  Cen- 
which  entitles  him  to  a  passage  over  a  rail-  tral  R.  R.  Co.  v.  Godfrey,  71  111.  500;  22 
road  from  A.  to  C,  and  stops  at  B.,  in-  Am.  Rep.  112 ;  Nicholson  p.  Erie  R.  R 
tending  to  resume  his  journey  to  C.  the  Co.,  41  N.  Y.  525. 
same  day,  leaves  the  station  at  B.,  and         'In  Mason  v,  Missouri  Pacific  B.  B. 
afterward,  while  on  his  way  to  the  station  Co.,  27  Kan.  88,  the  plaintiff's  wife  was 
of  another  railroad  corporation  near  by,  injured  by  a  car  of  the  defendant  while  she 
for  the  purpose  of  meeting  his  son,  returns  was  attempting  to  walk  over  a  trestle- 
to  the  station  which  he  had  left,  and  is  work  or  bridge  crossing  a  creek  in  a  city. 
ii\jured  while  cros.sing  the  tracks  through  The  bridge  was  built  exclusively  for  the 
the  negligence  of  the  railroad  corporation  railroad,   and  had  no  railings  nor  foot- 
which  had  sold  him  the  ticket,  when  he  planks,   and  was    thirty  feet  above  the 
might  have  crossed  the  railroad  at  a  high-  water  ;  and  although  at  the  point  in  quee- 
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by  license  is  not  a  trespasser;^  but  the  company  owes  him  no 
special  duty  because  he  has  been  permitted  to  be  there,  beyond  that 
which  it  owes  to  the  public  generally.^  The  licensee  has  no  reason 
to  expect  that  the  company  will  graduate  the  running  of  its  trains 
to  suit  his  purposes  or  convenience,  and  can  only  expect  from  it 

tiou  the  track  ran  through  lands  platted  so.  The  embankment  and  trestle-work 
for  a  public  street,  yet  the  street  had  not  were  the  property  of  the  railway  company, 
been  graded  nor  improved,  and  the  track  They  were  used  for  the  purposes  of  the 
was  considerably  elevated  above  the  sur-  company  in  operating  its  cars  and  trainsi 
face  of  the  adjoining  land.  The  court  and  so  built  and  constructed  as  to  render 
held  that  the  exclusion  of  evidence  to  any  travel  thereon  perilous,  even  without 
show  a  custom  of  foot-passengers  to  cross  the  operation  of  cars  upon  l^e  track.  .  .  . 
the  bridge  was  not  error,  saying  :  **  It  The  railway  company  was  in  full  occupa- 
cannot  be  well  said  that  such  trestle-work  tion  of  it,  and  the  public  had  no  right  to 
and  bridge,  as  constructed,  were  either  in  cross  over  such  a  dangerous  structure,  and 
law  or  in  fact  a  public  street.  As  there  knowing  it  to  be  unsafe  for  travel,  to 
was  no  attempt  to  show  that  either  the  claim  exemption  from  all  negligence  on 
ii^ured  party  or  any  other  person  was  in-  their  part,  and  chai*ge  the  railway  com- 
vited  by  the  company  to  cross  or  travel  pany  with  the  fruits  of  their  own  impru- 
upon  the  structure  over  the  creek,  or  that  dence.  .  .  .  Whenever  a  party  infringes 
the  iivjured  party  was  upon  the  structure  upon  the  rights  of  others,  this  negligence, 
with  the  consent  of  the  company,  the  fact  or  this  wrong-doing,  as  the  case  may  be,  ab- 
that  other  parties  had  crossed  upon  it  did  solves  others  from  using  ordinary  care  and 
not  make  it  less  dangerous  or  less  negli-  diligence  toward  such  party.  In  brief, 
gent  for  the  wife  of  the  plaintiff  to  attempt  they  are  under  no  legal  or  moral  obligation 
to  do  so.  This  is  not  a  case  where  the  to  be  cautious  and  circumspect  toward  one 
legal  right  of  the  railway  company  and  who  infringes  upon  their  rights.  Union 
that  of  the  public  to  use  such  trestle-work  Pacific  R.  R.  Co.  v.  Rollins,  5  Kan.  167. 
are  about  equal.  The  embankment  and  A  railway  company  has  the  exclusive 
trestle-work  are  so  much  elevated  above  right  to  occupy,  use,  and  enjoy  its  railway 
the  street,  and  are  so  erected  for  the  pur-  tracks,  bridges,  and  trestle-work,  and  such 
pose  of  operating  thereon  cars  and  engines  exclusive  right  is  absolutely  necessary  to 
only,  as  to  apparently  forbid  foot-passen-  enable  such  a  company  to  properly  perform 
gers  crossing  the  creek  at  this  place  ;  its  duties,  and  any  person  going  upon,  or 
therefore  we  do  not  think  that  the  rail-  using  or  occupying  the  track  or  bridge  of 
way  company  was  bound  to  operate  its  a  railway  company  without  the  consent  of 
cars  with  reference  to  foot-men  undertak-  the  company,  is  held  in  law  to  be  there 
ing  the  peril  of  attempting  to  step  from  wrongfully,  and  therefore  to  be  a  tres- 
tle to  tie  in  crossing  the  long  span  over  passer.  .  .  .  Therefore  the  instruction 
the  stream,  especiaUy  in  view  of  the  fre-  that  the  railway  company  was  liable  only 
quent  running  of  the  cars  on  the  track  of  for  such  negligence  so  gross  as  to  amount 
such  trestle-work.  Counsel  for  plain-  to  wantonness  was  a  correct  declaration  of 
tiff  contends  that  as  the  bridge  lay  wholly  the  law  to  the  jury."  See  also  Tennen- 
withln  two  of  the  streets  of  the  city  of  brock  v.  South  Coast,  &c.  R.  R.  Co.,  59 
Wyandotte,  called  Front  street  and  Wa-  Cal.  269. 

Was  street,  which  cross  each  other  at  the  *  Harty  v.  N.  Y.  Central  R.  R.  Co.,  42 

point  where  the  bridge  crosses  the  creek,  N.   Y.    468 ;  Patterson  v.    Philadelphia, 

and  as  a  street  belongs  to  the  public,  from  &c.   R    R.   Co.,   4    Houst.    (Del.)   103  ; 

the  centre  of  the  earth  to  the  heavens  Illinois,  &c.  R  R.  Co.  v.  Hammer,  72  IlL 

above,  persons  had  the  right  to  climb  up  847. 

the  embankment,  and  to  use  the  trestle-  ^  Hounsell  v,  Smyth,  7  C.  B.  N.  8.  731. 
work  as  a  public  street  of  the  city.     Not 
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sach  consideration  and  oidinarj  care  as  it  owes  to  the  general  pub- 
lic and  the  licensee  is  bound  to  exercise  the  highest  care  to  shield 
himself  from  injury.^ 

Of  coarse,  this  rule  requires  the  company,  where  there  is  reascm 
to  apprehend  that  a  person  seen  upon  the  track  wiU  not  heed  the 
signals  of  danger  and  take  himself  out  of  the  way  of  the  train,  to  use 
reasonable  diligence  to  stop  the  train  and  avert  the  serious  conse- 
quences likely  to  ensue  from  failure  to  do  so ;  but  this  condition,  as 
we  have  seen,  does  not  apply,  as  a  rule,  except  where  it  is  observable 
that  the  person  is  not  in  possession  of  his  faculties,^  or  is  so  young 
that  it  cannot  be  reasonably  expected  that  he  will  avoid  the  threat- 
ened danger.  No  higher  degree  of  care  is  required  of  young  children 
than  might  be  expected  from  those  of  their  age,  and  it  is  generally 
held  that  contributory  negligence  is  not  imputable  to  them;'  and 

1  Matz  V.  N.  Y.  Ontral  R.  R.  Co.,  1  qnattion,  tbej  were  to  take  into  oonddan- 
Hun  (N.  Y. ),  417  ;  Nicholson  «.  Erie  tion  the  age  and  condition  of  the  plaintaT, 
R.  R.  Co.,  41  N.  Y.  526  ;  IllinoiB  Centnl  and  whether  his  conduct  was  not  the  re- 
R.  R.  Co.  V,  Godfrey,  71  IlL  600  ;  Aurora  suit  of  childish  instinct  and  thoughtless- 
Branch  R.  R.  Co.  V.  Grimes,  18  111.  58$ ;  ness ;  aflter  a  Terdict  for  the  plaintiff  it 
Shea  V.  Sixth  Aye.  R  R.  Co.,  62  N.  Y.  was  held  that  the  charge  was  unezoeption- 
180 ;  Steele  v.  Central  R.  R.  Co.,  48  able.  And  the  court  also  held  that  the 
Iowa,  109  ;  Baltimore,  Ac.  R.  R.  Co.  v.  fact  of  tiie  plaintiff's  being  a  trespasser  in 
Boliler,  88  Md.  568 ;  Kay  v.  Penn.  R.  R  the  act  which  produced  the  injury  eon- 
Co.,  65  Penn.  St.  269 ;  Hicks  v.  Pacific  plained  of,  will  not  necessuily  preclude 
R.  R.  Co.,  64  Mo.  630  ;  Penn.  R  R.  Co.  him  from  a  recovery  against  a  {larty  guilty 
«.  Lewis,  79  Penn.  St.  58 ;  Bemhard  v.  of  negligence.  Neal  v.  Gillett,  28  Conn. 
Rensselaer,  &c.  R.  R.  Co.,  1  Abb.  Ct  487  ;  Norwich,  ^  R  R.  Co.,  26  id.  591 ; 
App.  Dec.  (N.  Y.)  181 ;  Lygo  v.  New-  Bronson  v.  Southbury,  87  Conn.  109  ; 
bold,  9  Ezchq.  802.  Brown  v.  European,  lEc.  R.  R   Co.,  58 


s  Ante,  p.  1264.  Me.  884 ;   Lynch  v.   Smith,   104 

s  In  Birge  v.  Gardiner,  19  Conn.  507,  52  ;  Elkins  v.  Boston,  &c.  R.  R.  Co.,  115 

the  defendant  having  set  up  a  gate  on  his  Mass.  190  ;  Wsshington,  &c.   R.  R.  Co. 

own  land,  by  the  side  of  a  lane,  throu^  v,  Gladman,  15  WalL  (U.  S.)  401 ;  Sioiuc 

which  the  plaintiff,  a  child  between  six  City,  &c.  R.  R.  Co.  o.  Stout,  17  id.  657 ; 

and  seven  years  of  age,  with  other  children  McMillan  v.  Burlington^  Ac.  R.  R.  Co., 

in  the  same  neighborhood,  were  accus-  46  Iowa,  281.    An  infimt,  to  avoid  Um 

tomed  to  pass  from  their  places  of  r^fudenoe  imputation  of  negligence,  is  bound  only 

to  the  highway,  and  vice  versa,  the  plain-  to  exercise  that  degree  of  cara  which  can 

tiff,  in  passing  along  such  lane,  without  reasonably  be  expected  of  one  of  its  sge. 

the  liberty  of  any  one,  put  his  hands  on  Byrne  v.  New  York  Central  k   Hudson 

the  gate  and  shook  it,  in  consequence  of  River  R.  R.  Co.«  88  N.  Y.  620 ;  14  Hun 

which  it  fell  on  him  and  broke  his  leg  ;  in  (N.    Y.),  822  ;   Rockford,   Rock   Island, 

an  action   for  this  injury,  the  court  in-  ft  St   Louis  R  R.   Co.  «.   Delaney,  82 

atructed  the  jury,  that  if  the  defendant  111.  198;  Mobile  &  M<mtgomery  R.  SL  Co. 

was  guilty  of  negligence,  he  was  liable  for  v.   Crenshaw,   65  Ala.   566  ;   Chicago  4 

the  injury,  unless  the  plaintiff,  in  doing  Alton  R.  R.  Co.  v.  Lammert,  12  Brad. 

what  he  did,  was  guilty  of  negligeuce,  or  (111.)  408  ;  Dowling  v.  New  York  Central 

mi9lx*hAvior,  or  of  the  want  of  proper  care  R.  R  Co.,  90  N.  Y.  670  ;  Clucago  k  Alton 

and  caution  ;    and  in   determining    this  R  11.  Co.  v,  Murray,  71  IIL  601.     Thus, 
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tfaat^  when  seen  npon  the  track  a  sufficient  length  of  time  in  which 
to  stop  the  train,  the  company  is  bound  to  do  so,  or  it  will  be  charge- 
able with  the  consequences.  But  in  thijs  class  of  cases  the  question 
is  for  the  jury  whether  the  company  was  guilty  of  negligence  in  view 
of  the  circumstances.^  The  degi'ee  of  care  required  of  a  child,  de- 
it  has  been  held  that  an  infant  under  ox  Iowa,  71 ;  Daniels  v.  Clegg,  28  Mieh.  V2 ; 
yeaiB  of  age  is  not  of  sufficient  diacietion  Schmidt  v,  Biilwaukee,  &c.  B.  B.  Co.,  23 
to  be  guilty  of  contributory  negligence.  Wis.  186 ;  Boland  v.  Missouri  B.  R.  Co., 
Bay  Shore  R.  R.  Ca  9.  Harris,  67  Ala.  6.  S6  Mo.  484 ;  O'Flaherty  v.  Union  R.  R. 
Generally,  the  question  whether  the  capac-  Co«,  46  Mo.  70  ;  Donahue  v.  Vulcan  Iron 
ity  of  a  child  is  such  that  he  can  be  Works,  7  Mo.  App.  447  ;  Ranch  v.  Lloyd, 
ehaiged  witli  contributory  negligence  is  31  Penn.  St.  358 ;  Philadelphia,  &c. 
one  of  fact,  which  must  be  determined  by  B.  R.  Co.  v.  Hassard,  75  Penn.  St.  367  ; 
the  jury.  Moore  v.  Metropolitan  R.  B.  Penn.  R.  R.  Co.  v.  Kelly,  31  id.  872  ; 
Co.,  2  Mackey  (D.  C),  487.  But  where  Crissey  v.  He^tonnlle,  &c.  B.  R.  Co.,  76 
•  chikl  is  the  phuntiff,  whether  the  fault  Penn.  St.  83  ;  Oakland  R.  R.  Co.  v. 
is  that  of  the  child  or  the  negligence  of  Fielding,  46  Penn.  St.  820  ;  Kay  v.  Penn. 
the  person  having  the  care  of  the  child,  B.  B.  Co.,  65  Penn.  St  269  ;  Glaasey  v. 
the  doctrine  of  contributory  negligence  is  Hestonville,  &c.  R.  B.  Co.,  57  Penn.  St 
by  SDme  of  the  cases  held  to  apply.  172 ;  Baltimore,  &c.  B.  R.  Co.  v.  State, 
Hathaway  v.  Toledo,  Wabash,  ft  Western  SO  Md.  47  ;  Baltimore  City  Pass.  B.  B. 
R.  R.  Co.,  46  Ind.  25 ;  Toledo,  Wabash,  Co.  v.  McDonnell,  48  Md.  534 ;  Chicago, 
ft  Western  B.  B.  Co.  v.  Miller,  76  IlL  &c.  R.  R.  Co.  v.  Becker,  84  111.  483  ; 
278^  See  also  Higgins  v.  Jeffersonville,  Rockford,  &c.  R.  R.  Co.  v.  Delaney,  82 
ftc.  R.  R.  Co.,  52  Ind.  110.  But  the  111,  198;  Chicago,  ftc.  B.  B.  Co.  v, 
better  rule  is  that  negligence  cannot  be  Becker,  76  111.  25 ;  Kerr  v.  Forque,  54 
impated  to  a  child  not  of  sufficient  capac-  lU.  482. 

ity  or  discretion  to  understand  the  danger         ^  In  Frick  v.  St  Louis,  &c.  B.  B.  Co., 

and  guard  against  it.     Pittsbui^h,   ftc.  75  Mo.  595,  a  child  two  years  old  waa 

B.  B.  Co.  V.  Caldwell,  74  Penn.  St.  421 ;  killed  on  a  railroad,  and  it  was  held  that 

Pennsylvania  Co.  v.  James,  81}  Penn.  St.  the  defendant  was  not  entitled  to  an  in- 

194 ;  Goremment  St  R.  R.  Co.  v,  Han-  strudion  that  it  is  liable  only  in  case  its 

Ion,  58  Ala.  70  ;  Cleveland,  kc.  B.  B.  Co.  servants  failed  to  exercise  ordinary  care  to 

r.  Manson,  30  Ohio  St.  461 ;  Evansich  v.  prevent   the    injury    after    they    became 

O.,  C,  &  S.  F.  B.  R.  Co.,  57  Tex.  126.  aware  of  the  danger  to  which  the  plaintiflf 

A  ehild  two  years  and  ten  months  old  was  exposed.     The  court  said  that  the 

cannot  be  guilty  of  contributory  negli-  qualification  in  the  last  clause  would  be 

genee.    Neither  is  it  bound  by  the  neg-  proper  in  the  case  of  an  adult,  but  not  in 

leet  of  its  parents.     Norfolk  &  Petersburg  case  of  a  child.    See  also,  holding  that 

B.   R.  Co.  V.  Ornisby,   27  Gratt.    (Va.)  there  can  be  no  recovery  where  negligence 

465.     See  also  Goveniment  St.  B.  R.  Co.  is  not  imputable  to  the  company,  as  where 

V.  Hanlon,  53  Ala.   70 ;  Casey  v.  N.  Y.  the  child  could  not  be  seen  in  season  to 

Oentiul  R.  R.  Co.,  78  N.  Y.  518  :  O'Mai*  stop  the  train,  Phila.,  ftc.  B.  R  Co.  v. 

•.  Hudson   River  R.  R.   Co.,   88  N.  Y.  Humroell,  44  Ptnn.  St  375  j  Phila.,  ftc. 

445 ;  McGovem  v.  N.  Y.  Central  B.  B.  R.  R.  Co.  v.    Long,   76  Penn.  St.  257  ; 

Co.,  67  N.  Y.   417 ;  Reynolds  v.  N.   Y.  Bulger  v.  AlUny  R.  R.  Co.,    42  N.   Y. 

Central  R.  R.  Co.,  68  n!  Y.  248  ;  Thur-  459  ;    Meyers  v.   Midland  Pacific  R.  R. 

her  •.  Hariem,  &c.  R.  R.  Co.,  60  N.  Y.  Co..  2  Neb.  319  ;  Citizens'  St  B.  R.  Co. 

826 ;  Haycraft  v,  Uke  Shore,  ftc.  R.  B.  p.  Carey,  56  Ind.  396 ;  Penn.  R.  R.  Co. 

Co.,  64  N.  Y.  638  ;  Costello  v.  Syracuse,  «.  Morgan,  82  Penn.  St   184 ;   Heston- 

fte.   R.    R.  Co.,   65   Barb.   (N.  Y.)   92;  ville,  &c.  R.  R.  Co.  v.  Connell,  88  Penn. 

Valter  v.  Chicago,   ftc  B.  R.  Co.,  41  St.  620 ;  Chicago,  ftc.  R.  B.  Co.  v.  Becker, 
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pends  upon  its  age  and  intelligence,  and  it  is  a  question  for  the  jury 
in  each  ease  whether  the  care  exercised  by  it  in  a  given  case  was 

76  IlL  25.  In  another  MlBSouri  case,  in  neapolis,  &c.  R.  R.  Co.,  29  Minn.  336 ; 
an  action  by  a  parent  for  an  iiguiy  re-  43  Am.  Rep.  212.  In  Ex  parte  Stell,  4 
ceived  by  his  son  upon  a  tum-tabln  be-  Hnghes  (IT.  S.  C.  C),  172,  a  child  was 
longing  to  a  railroad,  causing  his  death,  seen  upon  a  railroad  track  by  the  engineer 
it  appeared  that  the  son,  aged  six,  was  of  an  approaching  train,  then  450  feet 
allowed  to  go  to  a  circus  in  charge  of  away.  Everything  possible  was  done  to 
his  sister,  aged  eleven,  and  was  lelt  by  stop  the  train,  but  it  could  not  be  stopped 
the  latter  near  the  circus-ground,  neither  within  that  distance.  Common  brakes 
she  nor  their  mother  knowing  tliat  there  were  used  on  the  train.  It  was  held  that 
was  a  turn-table  in  the  vicinity.  It  was  there  was  no  evidence  of  negligence  to  snb- 
held  that  the  question  of  contributory  mit  to  a  jury.  In  another  case  before 
negligence  was  properly  left  to  the  jury,  the  same  court,  a  lame  boy,  eight  yean 
A  child  playing  with  others  upon  an  un-  old,  climbed  upon  an  engine  as  it  was 
locked  turn-table,  which  was  under  the  moving  slowly  through  a  city  street.  The 
control  of  a  railroad  and  in  a  public  local-  engineer  at  once  stopped  the  engine  with 
ity,  was  injured  by  another  of  the  children  a  jerk,  the  fireman  calling  to  the  boy  to 
revolving  it.  Children  had  been  aocus-  hold  on.  The  boy  either  lost  his  hold  or 
tomed  to  play  on  it,  and  had  been  injured  jumped,  and  was  killed.  It  was  held  that 
to  the  knowledge  of  the  compcmy.  It  was  there  was  nothing  to  submit  to  a  jury, 
held  that  the  company  was  liable  although  Miles  v.  Atlantic,  Mississippi,  &c.  R.  R. 
not  owning  the  turn-table.  Nagel  o.  Mis-  Co.,  4  Hughes  (U.  S.  C.  C.),  172.  In  a 
souri  i'acifio.R.  R.  Co.,  76  Mo.  658;  42  New  York  case,  the  plaintiff's  intestate, 
Am.  Rep.  418.  A  boy.  ten  years  old  seven  years  old,  and  another  boy,  at- 
attempted  to  board  a  train  while  it  was  in  tempted  to  cross  the  track  in  front  of  a 
motion.  The  train  was  not  a  passenger  train.  Two  flagmen  did  everything  in 
train,  and  in  no  event  would  the  boy  have  their  power  to  stop  the  boys.  The  plain- 
had  a  right  to  get  on  it.  There  was  no  tiff's  intestate  fell  on  the  track »  and,  al- 
negligence  on  the  part  of  any  of  the  train-  though  the  flagman  tried  to  pull  him  <^ 
hands.  It  was  held  that  a  verdict  for  the  he  was  struck  and  killed.  The  case  was 
boy  in  his  suit  against  the  company  for  an  submitted  to  a  jury,  who  found  for  the 
injury  thus  sustained  should  be  set  aside,  plaintiff.  It  was  held  that  contributory 
Chicago  &  Alton  R.  R.  Co.  v.  Lammert,  negligence  was  shown,  and  that  a  non- 
12  111.  App.  408.  The  company  is  not  suit  should  have  been  entered.  Wendell 
bound  to  keep  guards  stationed  around  its  ,v.  New  York  Central,  &c.  R.  B.  Co.,  91 
tracks,  turn-tables,  cars,  &c.,  to  keep  N.  Y.  420.  But  in  the  case  of  a  child 
children  from  getting  injured  upon  them,  of  tender  years,  where  the  circumstaneeB 
Central  Branch,  &c.  R.  R.  Co.  v.  Heuigh,  would  justify  an  inference  that  he  was 
23  Kan.  347  ;  Chicago,  &c.  R.  B.  Co.  v.  misled  or  confused  in  respect  to  the  actual 
McLaughlin,  47  111.  265 ;  Chicago,  &c.  situation,  and  that  his  conduct  was  not 
R.  R.  Co.  V.  Stamps,  69  III.  409.  That  unreasonable  in  view  of  those  circnm- 
a  boy  six  years  old  was  upon  a  rail-  stances  and  his  age,  the  question  of  con- 
road  track  near  a  street-crossing  does  tributory  negligence  is  for  the  jury,  al- 
not  establish  the  fact  of  contributory  though  he  may  have  omitted  some  pre- 
negligence,  although  it  is  shown  that  caution  which  in  the  case  of  an  adult 
the  boy's  father  saw  him  going  toward  would  be  deemed  conclusive  evidence  of 
the  track  a  short  time  before  he  was  negligence.  Barry  v.  New  York  Central* 
struck  by  a  train.  Johnson  v.  Chi-  &c.  R.  R.  Co.,  92  N.  Y.  289.  In  an 
cago  &  Northwestern  R.  R.  Ca,  66  Wis.  action  by  a  child  less  than  two  years  old« 
274.  The  negligence  of  a  parent  or  other  for  injuries  received  by  being  run  over  by 
person  rightfully  having  charge  or  control  a  street-car,  evidence  that  he  and  his 
of  an  infant  non  sui  juris  is  imputable  to  sister,  about  three  years  old,  frequently 
the  infant.    Fitzgerald  v,  St.  Paul,  Min-  played  in  the  street  unattended  was  held 
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such  as  in  view  of  the  age  and  intelligence  of  the  child  it  ought  to 

have  exercised.^    It  is  not  enough  to  show  that  the  child  was  upon 

incompetent.      Smith    v.   Grand   Street,  to  stop  the  train,  and  to  rescue  the  child, 

Prospect  Park,  &c.  R.  B.  Co.,  11  Abb.  which  was  seen  before  it  was  struck ;  bat 

(N.  Y.)  N.  Gas.  62.     In  a  Pennsylvania  there  was  evidence  from  which  the  jury 

case  the  defendant  owned  an  abandoned  might  have  infeiTed  that  an  insufficient 

and  unenclosed  brickyard,   with  an  open  lookout  was  kept.     It  was  held  that  a  ver- 

and  unguarded,  but  plainly  visible,  well  diet  of  98,000  would  not  be  disturbed, 

in  it,  about  80  feet  from  the  nearest  high-  Texas  &  Pacitic  R.  R.  Go.  v.  O'Donnell, 

way.     The    public    were    accustomed    to  68  Tex.  27. 

cross  the  yard,  but  the  paths  were  some-  ^  In  Pennsylvania  a  charge  that :  '*  If 
what  distant  from  the  well.  The  nearest  the  boy  (being  on  the  track)  had  sufficient 
dwelling-house  was  800  yards  distant.  The  judgment  and  discretion  to  know  his  dan- 
lot  was  a  common  place  of  resort  for  chil-  ger,  and  did  not  exercise  the  ordinary  care 
dren  and  adults.  A  boy  eight  years  old  that  one  of  his  age  and  maturity  should, 
was  found  drowned  in  the  well,  having  he  was  guilty  of  such  negligence  as  would 
evidently  been  fishing  in  it  by  daylight.  It  prevent  him  from  recovering,"  etc.,  was 
was  held  that  no  action  would  lie.  Gillea-  held  proper.  Pennsylvania  R.  R.  Go.  v, 
pie  V.  McGowan,  100  Penn.  St  144 ;  45  Lewis,  79  Penn.  St.  33.  In  a  Maryland 
Am.  Rep.  365.  In  Alabama,  the  courts  case,  where  a  boy,  in  attempting  to  pass 
hold  that  a  child  under  six  years  old  can-  under  a  car  moving  along  the  street,  was 
not  be  guilty  of  contributory  negligence,  run  over  and  seriously  injured,  it  was  held 
Bay  Shore  R.  R.  Co.  v.  Harris,  67  Ala.  6.  that  he  was  not  entitled  to  recover  dam- 
In  a  Louisiana  case,  a  municipal  ordinance  ages  from  the  railway  company  for  the  in- 
required  drivers  of  street-cars  to  keep  the  jury  sustained  ;  as  the  attempt  to  pass  un- 
boys  off  the  cars.  While  a  driver  was  at  der  the  car  while  in  motion  was  such  an 
the  rear  of  his  car  performing  this  duty,  act  of  carelessness  as  amounted  in  law  to 
a  child  two  years  old  placed  itself  inside  contributory  negligence.  The  child  in 
the  fore-leg  of  the  mule  drawing  the  car.  this  case  was  five  years  and  nine  months 
The  position  of  the  child  was  such  that  old.  McMahon  v.  Northern  Gentral  R.  R. 
the  driver  could  have  seen  it  only  by  Go.,  89  Md.  488.  In  a  New  York  case, 
stooping.  He  started  up  the  mule,  and  while  an  engine-driver  was  backing  his 
the  child  was  killed.  It  was  held  that  engine  northerly  across  a  street  in  Schen* 
there  was  no  liability  on  the  part  of  the  ectady  at  the  rate  of  two  miles  an  hour,  to 
company.  Heam  v.  St.  Gharles  Street  take  in  water,  the  plaintiff,  a  boy  under 
R.  R.  Co.,  34  La.  An.  160.  In  Texas,  a  four  years  of  age,  ran  easterly  on  the  south 
railroad  company  is  liable  for  injuries  sus-  side  of  the  street  towards  the  engine,  ap- 
tained  by  a  child  seven  -years  old,  while  proached  near  to  it,  turned  northerly,  ran 
playing  on  the  company's  turn-table,  alongside  and  beyond  it,  then  turned 
which  had  been  left  unlocked  and  un-  across  the  track  in  front  of  it,  was  struck 
guarded  near  a  public  street,  the  company  by  it  and  injured.  It  was  held  that  the 
having  knowledge  that  children  were  railway  company  was  not  liable.  Schwier 
accustomed  to  play  on  the  turn-table,  v.  New  York  Central  &  Hudson  River 
Evansich  V.  Gulf,  Colorado,  &c.  R  R.  Co.,  R  K  Co.,  15  Hun  (N.  Y.),  672.  In  an 
57  Tex.  126  ;  44  Am.  Rep.  586.  In  another  action  against  a  railroad  company  for  run- 
case  a  two-years  old  child  of  the  woman  ning  over  a  child  which  had  strayed  upon 
who  boanied  and  kept  the  section -hands  the  track,  it  appeared  that  the  child  teas 
on  a  railroad  undergoing  construction,  got  seen  by  the  engineer  in  time  to  avoid  the 
on  to  the  track,  between  which  and  the  collision^  but  was  mistaken  for  something 
section-house  was  no  fence,  and  was  run  else  ;  and  that  by  the  exercise  of  a  proper 
over  and  its  arm  cut  off.  The  preponder-  degree  of  care  and  caution,  he  might,  after 
ance  of  the  testimony  was  to  the  effect  first  observing  the  objeet^  have  discovered 
that  the  en^neer  and  train-hands  used  that  it  was  a  child  in  time  to  stop  the  train 
every  precaution  in  looking  out,  in  trying  before  the  accident  occorred.    It  was  held 
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the  track,  and  was  killed  by  a  passing  train  or  locomotive^  but  it 
must  also  be  shown  OuU  it  was  killed  or  injured  through  the  neffligenee 

thaty  although  some  negligenee  might  ha^e  nic,  in  a  light  wagon  drawn  by  ona  gentle 
been  attributable  to  those  having  chaigie  hone.     The  oldest,  a  girl  of  sixteen,  was 
of  the  infant,  it  was  not  the  proximate  driving.    8he  wbm  acquainted  with  the 
oanae  of  the  casualty,  and  the  company  highway  over  which  she  was  passing  and 
would  be  liable.     Isabel  v.  Haunibal  ft  vith  the  point  at  which  it  was  crossed  by 
8t.  Joseph  R.  R.  Co.,  60  Mo.  475.     In  a  the  tnc\L     Several  persons  in  vehicles 
New  Yoric  case  the  plaintiif,  a  giri  in  her  preceded  her  on  the  highway,  and  had 
seventeenth  year,  while  crossing  defend-  crossed  over,  the  nearest  one  being  sook 
ant's  tracks,  five  in  number,  at  a  street  four  hundred  feet  in  advance ;  and  she 
crossing,  had  passed  over  two  tracks  and  was  followed  by  a  boy  thirteen  years  old, 
was  standing  near  the  third  track  awaiting  at  a  considerabls  distance  in  the  rear, 
the  passage  of  an    express  train.      She  On  the  track,  about  three  hundred  and 
look^  once  up  and  down  the  track  as  she  thirty-five  feet  from  the  point  of  crossing, 
•topped.      While  she  waited,  an  engine  was  a  covered  bridge.     On  either  side  of 
which    approached    without    signal,    ran  the  track,  between  the  bridge  and  its  in- 
upon  and  injured  her.     It  was  held  that  tersaction  with  the  highway,  were  a  nom- 
the  same  degree  of  caution  was  not  re-  ber  of  trees  planted  by  the  defendant,  and 
quired  of  her  as  of  an  older  person,  and  which  had  attained  such  size,  as  acoord- 
the  question  whether  she  was  negiigoit  ing  to  some  of  the  testimony,  prevented  — 
was  one  for  the  jury.     Haycroft  9,  Lake  in  connection  with  some  of  the  neighbor- 
Shore,  &c.  R.  R.  Co.,  64  N.  Y.  6S6.     In  ing  orchards — an  approaching  train  from 
a  Pennsylvania  case  a  boy  ten  years  old,  being  seen  by  those  travelling  the  hi^- 
bright,  intelligent,  strong,  healthy  and  of  Way,   until  the  traveller  should  reach  a 
rather  exceptional  capacity,  was  sent  by  point  very  close  to  the  track.     There  was 
his  parents  upon  an  errand  along  a  street  also  evidence  going  to  show  that  at  the 
in  a  populous  suburb  of  a  city  on  which  a  time  of  the  accident  the  train  was  slightly 
railroad  track  was  constructed.     He  was  behind  tims,  and  was  running  at  the  rate 
killed  by  a  passing  train,  moving  at  a  very  of  from  thirty-three  to  thirty-five  miles  an 
high  rate  of  speed,  without  whistle  or  other  hour,  whereas  the  rate  at  which  the  trains 
signal.    The  ouly  witness  of  ihe  accid^it  usually  ran  at  that  point  was  from  twenty- 
declared  that  he  saw  the  boy    walking  five  to  thirty  miles  an  hour,  and  there  was 
upon  the  outer  ends  of  the  sleepers  a  sin-  some  evidence  tending  to  show  that  the 
gle  instant  before  he   was  struck.     The  bell  was  not  rang  nor  the  whistle  blown, 
street  was  of  ample  breadth  and  had  suflS-  It  was  held  that  this  evidence,  especially 
cient  sidewalks,  and  the  errand  upon  which  that  relating  to  the  increased  speed,  under 
the  boy  was  sent  did  not  require  him  to  the  circumstances,  tended  to  show  ne^- 
cross  the  track  at  the  point  where  he  was  gence  on  the  part  of  the  defendant,  and  it 
killed.     In  an  action  by  the  boy's  parents  was  for  the  jury  to  pass  upon  the  effect  of 
against  the  railway  company  to  recover  this  testimony,  which  was  sufficient  to  jus- 
damages  for  his  death,  the  plaintiffs  ad-  tify  the  verdict.  Nehrbas  v.  Central  Pacific 
duced  evidence  which  showed  the  facts  to  R.  R.  Co.,  62  Cal.  3d0.     In  a  New  York 
be  as  above.    The  court  awarded  a  non-  case,  in  an  action  for  the  negligent  killing 
suit  on  the  ground  of  the  boy's  contribu-  of  plaintiffs  intestate,  the  evidence  showed 
tory  negligence,  and  it  was  held  that  this  that  he  was  an  intelligent  boy  thirteen 
was  not   error.     Moore    v.   Pennsylvania  years  of  age,  living  near  defendant's  road, 
R.  R.  Co.,  99  Penn.  St.  801.     In  a  Call-  which  he  crossed  daily.     He  was  familiar 
fomia  case,  an  action  was  brought  by  the  with  the  road  and  the  manner  of  running 
father  to  recover  damages  for  loss  of  five  the  trains ;    the  tracks  (of  which  there 
children,  ranging  from  five  to  sixteen  years  were  two)  crossed  the  highway  nearly  at 
old,  killed  in  a  collision  with  a  train  be-  right  angles.     Upon  the  day  of  his  death 
longing  to  defendant.     The  children  killed  the  boy  was  last  seen  going  from  school  at 
were  rotuming  home  from  a  May-day  pic-  noon,  toward  the  tracks,  and  about  ona 


BSG.  820.]      INJURIES  TO  TBB8PASSERS  ON  TRACK,  ETO.       1277 

of  the  company  ;  and  to  establish  this,  it  most  be  shown  that  it  covid 
have  been  seen  h/  the  engineer  a  sufficient  distaiu^e  from  the  place  of  the 

hiiDdred  feet  therefrom  ;  a  moment  tlMire-  cross  in  front  of  an  approaching  train, 

after  two  trains,  going  in  opposite  direo-  Shortly  before  the  accident  the  deceased 

tions,  passed  each  other  at  the  crossing ;  uras  standing  near  the  flogman*8  shantj 

after  the  passage  of  the  trains  he  was  with  a  companion,  on  the  street,  fifty-one 

fonnd  dead  in  the  cattle-guard  between  the  feet  from  where  he  was  stnick  ;  the  ap- 

tracks,    i^t  a  point  in  the  highway,  ten  proaching  train   was  in  plain  sight  from 

feet  from  the  crossing,  the  engine  of  the  the  place  where  he  stood,  for  a  distance  of 

train  by  which,  as  the  circumstances  indi-  abofat  five  hundred  feet  from  the  crossing^ 

cated,  the  deceased  was  killed,  could  have  The  flagmen  (two  in  number)  had  left  the 

been  seen  seventy-fire  feet  distant.      It  shanty  and  approached  the  track  in  the 

was  a  fair  day,  with  but  little  wind.    As  performance  of  their  duty.    The  boys  both 

the  evidence  tended  to  show,  no  signal  started  on  a  run  to  cross  in  front  of  the 

was  given  of  the  approach  of  the  train  by  train  ;  the  flagmen  shouted  to  them  to 

which  he  was  killed.     It  was  held  that  stop  and  waved  their  flags ;  one  of  the 

the  proof  was  insufficient  to  sustain  a  ver-  flagmen,  who  stood  on  the  sidewalk  ten  or 

diet  for  plaintiff,  as  it  did  not  warrant  a  fifteen  feet  distant   from    the  track    on 

finding  that  there  was  no  negligence  on  which  the  train  was  approaching,  endea- 

the  part  of  the  deceased.      Reynolds  v.  rored  to  intercept  the  deceased,  but  he 

New  York  Central,   &€.    R.  R.  Co.,   68  eluded  him  and  reached  the  track,  where 

N.  Y.  248  ;  Day  v.  Flashing,  North  Shore,  he  slipped  and  fell  and  was  killed.     It  was 

&i\  R.  R.  Co.,  75  N.  Y.  610.     In  a  Ken-  held  that  a  motion  for  nonsuit,  on  the 

tucky  case  it  was  held  that  a  girl  twelve  ground  of  contributory  negligence,  was  im- 

years  of  age  must  exercise  what  is  to  be  properly  denied.     Wendell  v.  New  York 

regarded  as  a  reasonable  precaution  for  Central,  &c.  R.  R.   Co.,  91  N.  Y.   420. 

one  of  her  years  for  her  own  safety,  and  But  in  the  case  of  a  boy  nine  years  of 

that  it  is  her  duty  to  take  notice   of  age  who  waited  on  the  westerly  side  of  the 

the  usual  and  customary  signals  given  by  defendant's  road  at  a  public  crossing  until 

trains  on    their   approach    at   crossings,  a  long  freight  train,  which  was  going  in  a 

Paducah,  &c.  R.  R.  Co.  v.  Hoehl,  12  Bush  southerly  direction  had  passed,  and  then 

(Ky.),   41.     In  Pennsylvania  it  is  held  immediately  attempted  to  run  across  the 

that  a  child  of  the  age  of  fourteen  years  track,   without  looking  along  it   to  see 

is  presumed  to  have  sufficient  capacity  whether  another  train  was  approaching^ 

to   be  sensible  of   danger   and  to  have  was  struck  by  the  locomotive  of  a  passenger 

the  power  to  avoid  it ;  and  this  presump-  train,  going  north  at  a  speed  of  about  thirty 

tion  will  stand  until  overthrown  by  clear  or  thirty-five  miles  an  hour,  and  which 

proof  of  the  absence  of  such  discretion  as  could  not  be  seen  because  of  a  curve  just 

is  usual  with  children  of  that  age.    Nagle  south  of  the  crossing,  which  hid  the  tracks 

«.  Allegheny  Valley  R.  R.  Co.,  88  Penn.  beyond  it,  and  only  about  thirty-five  sec- 

St.  35.     In  New  York  in  a  suit  for  dam-  onds  elapsed  from  the  time  the  locomotive 

ages  for  alleged  negligence  causing   the  passed  it  until  it  struck  the  boy,  —  it  was 

deathofW.,  plaintiflTs  intestate,  who  was  held  that  the  court  properly  refused  to 

killed  at  a  crossing  on  the  defendant's  nonsuit  the  ]>laintiff  on  the  ground  that 

road,  in  the  city  of  S.,  it  appeared  that  the  deceased  had  been  guilty  of  contribn* 

the  deceased  was  a  bright,  active    boy,  tory  negligence.      Powell  v.   New  York 

seven  yeare  old,  considered  competent  by  Central,  &c.  R.  R.  Co.,  22  Hun  (N.  Y.), 

his  parents  to  go  to  school  and  on  errands  66.    In  a  Missouri  case,  a  child  two  years 

alone.     He  was  in  the  habit  of  crossing  old,  while  walking  upon  a  railway  track, 

the  railway  at  the  place  where  the  acci*  was  injured  by  the  train  backing  over  it ; 

dent  happened ;    he   had    been    stopped  there  was  evidence  tending  to  show  that 

while  attempting  to  cross  by  the  flagmen  no  one  on  the  train  saw  the  child,  and 

stationed  at  that  point,  and  been  before  that  if  some  one  on  the  train  had  been  on 

cautioned  by  them  against  attempting  to  the  lookout  the  accident  could  have  been 
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disaster  so  that  the  train  could  have  been  stopped,^    Children  have  no 
right  to  be  upon  the  track  of  a  railway,  and  it  is  contrary  to  all  the 

avoided.     It  was  held  that  it  was  not  innniDg  at  an  nnnsaal  rate  of  speed,  or  at 
error  to  refuse  to  instruct  that  defendant  a  rate  prohibited  by  the  ordinance  of  the 
was  not  liable  for  the  damages  occasioned  town  ;   that  the  whistle  was  sonndrd  at 
by  the  child  being  run  over.     Friek  v.  St.  the  proper  place,  and  a  bell  kept  continu- 
Louis,  Kansas  City,  &  Northern  R.  B.  Co.,  onsly  ringing  until  the  crossing  was  passed 
5  Mo.  App.  435.     In  a  Kansas  case,  it  ap-  where  the  accident  occurred  ;  that  the  de- 
peared  that  the  Atchison,  Topeka,  &  Santa  ceased  heard  the  whistle,  aud,  in  company 
Fe  R.  R,  Co.  owned  a  side  track  about  four  with  two  other  boys,  started  for  the  cross- 
hundred  and  fifty  feet  long,  situated  upon  ing  ;  that  the  other  two  crossed  over  the 
its  own  right  of  way,  and  partiaUy  within  track,  and  the  deceased,  in  attempting  to 
the  limits  of  Osage  City,  and  near  several  follow,   when  the  engine  was  but  about 
dwelling-houses.     It  was  not  inclosed,  and  sixty  feet  from  him,  stumbled  and  fell 
children  occasionally  played  upon  it.     A  upon  the  track,  and  that  those  in  charge 
coal-shaft  was  situated  by  the  side  of  it,  of  the  train  used  every  exertion  to  check 
about  three  hundred  feet  from  where  it  the  train,  which  was  a  heavy  freight  train, 
connected  with  the  main  track  ;  and  from  but  could  not  in  time  to  avoid  the  acci- 
the  coal-shaft  toward  the  main  track  it  dent.     It  was  held  that  a  recovery  could 
descended  to  a  point  within  about  seventy-  not  be  sustained.     Chicago  &  Alton  R  R. 
five  feet  from  the  main  track,  and  then  as-  Co.  v.  Becker,  76  111.  25.     In  a  New  York 
cended  to  the  main  track,  so  that  cars  case,  where  the  plaintiffs  intestate  was  a 
loaded  at  the  coal -shaft  would  descend  of  boy  ten  years  of  age,    the  train   which 
their  own  weight  to  the  lowest  point,  or  ran  over  him  went  over  the  crossing  fol- 
beyond  it,  but  would  finally  settle  at  that  lowed  by  a  freight  train.     The  bell  on  the 
point.     One  car  was  loaded  at  the  coal-  freight  train  was  ringing,  and  the  flagman 
shaft  and  was  allowed  to  run  down  the  on  the  crossing  was  flagging  it,  paying  no 
side  track  to  the  lowest  point,  where  it  attention  to  the  other.     The  first  train 
settled  and  remiiincd.     Afterward  another  was  switched  on  to  another  track  and 
car  was  loaded  and  allowed  to  run  down  backed  up  on  the  track  the  boy  attempted 
against  the  standing  car,  and  in  so  doing  to  cross.    There  was  no  direct  proof  as  to 
the  plaintiH,  who  was  a  child  two  years  what  precautions  he  took  before  crossing 
old,  waii  run  over  and  injured.     Whether  the  track  ;  but  it  was  held  that  the  qucs- 
the  employes  at  the  coal-shaft  looked  to  tion  of  contributory  negligence  was  prop- 
see  whether  the  track  was  clear,  is  a  dis-  crly  submitted  to  the  jury,  and  that  it  was 
puted  question  of  fact  ;  also,  whether  they  competent  for  them  to  infer  that  the  boy, 
could  have  seen  the  plain liff,  is  likewise  a  seeing  the  first  train  pass,  supposed  it  was 
disputed  question   of  fact ;   and  whether  going  on,    and,   his  attention   being  at- 
the  plaintiff  was  under  or  behind  the  first  tracted  by  the  freight  train,  he  did  not 
car,  is  also  a  disputed  question  of  fact,  observe  that  the  first  train  had  changed  its 
But  supposing  that  the  employ^  at  the  direction,  and  was  backing  up.     Barry  v. 
conl-sliaft  did  not  look  before  permitting  N.  Y.  Central,  &c.  R.  R.  Co.,  92  N.  Y. 
the  second  car  to  move,   and  supposing  289. 

that  they  could  not  have  seen  the  plaintiff  i  Prick  v.  St.  Louis,  Ac.  R.  R.  Co.,  75 

if  they  had  so  looked,  it  was  then  held  Mo.  695  ;  Expai-U  Stell,  4  Hughes  (U.  S- 

that  their  acts  did  not  constitute  negli-  C.  C),  167.     In  Pennsylvania,  the  courts 

gence;)cr«j,  for  which  the  court  could,  as  hold    that    except    at   public    crossings, 

a  matter  of  law,  declare  the  railroad  com-  where  the  public  has  a  right  of  way,  a 

pany  to  be  responsible.  Atchison,  Topeka,  railway  company  has  the  exclusive  right  to 

&  Santa  Fe  R.  R.  Co.  v.  Smith,  28  Kan.  its  track,  and  it  owes  no  duty  to  the  father 

641.     In  an  Illinois  case  the  deceased  was  of  a  child  of  tender   yean   trespassing 

a  boy  of  the  age  of  six  or  seven  years,  and  thereon,  nor  to  the  child  itself.    Cauley  v. 

it  appeared  that    the    defendant's  train,  Pittsburgh  R.  R.  Co.,  99  Penn.  St.  898. 

which  ran  over  and  killed  him,  was  not  But  a  reUway  company  is  responsible  for  an 
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principles  underlying  this  branch  of  the  law,  to  hold  that  the  com- 
pany is  bound  to  respond  in  damages  for  an  injury  to  them,  when 

injury  to  a  child  trespassing  on  its  track,  cansed,  unless  the  same  was  occssioned  by 
where  the  injury  might  have  been  prevented  the  wilful  act  of  the  owner  or  agent/'  does 
had  the  emplayis  of  the  company  used  not  impose  on  the  corporation  the  absolute 
ordinary  care  in  keeping  an  outlook,  duty  of  fencing,  and  it  will  not  be  liable 
Texas  &  Pacific  R.  R.  Co.  v.  O'Donnell,  58  for  an  injury  caused  to  a  child  by  reason 
Tex.  27.  While  the  defendant's  train  was  of  the  absence  of  a  fence  alone,  no  other 
running  at  an  unlawful  speed  within  the  fault  or  negligence  being  chai^d.  Wal- 
limits  of  a  city,  a  boy  nearly  ten  years  kenhauer  v,  Chicago,  &c.  R.  R.  Co.,  17 
of  age  attempted  to  cross  the  track  in  front  Fed.  Rep.  136  ;  Walkenhauer  v.  Chicago, 
of  it,  and  in  attempting  to  do  so,  was  &c.  R.  R.  Co.,  8  McCrary  (U.  S.  C.  C), 
killed.  The  jury  found  that  he  was  in  a  553  ;  Fitzgerald  v.  St.  Paul,  Minne- 
position  to  see  the  train  before  he  ran  upon  apolis,  &c.  R.  R  Co.,  29  Minu.  336. 
the  track,  and  that  he  had  sufficient  in-  But  in  a  case  before  the  United  States 
telligence  to  know  the  danger  he  was  in-  Supreme  Court  recently  decided  but  not 
curring,  but  also  found  that,  in  the  cir-  yet  reported,  —  Hayes  v.  Railroad  Co.,  31 
cumstances  of  the  case,  he  could  not  have  Alb.  L.  J.  82,  —  where  a  municipal  ordi- 
avoided  the  injury  by  the  exercise  of  ordi-  nance,  granting  to  a  railroad  the  right  of 
nary  care.  There  was  no  evidence  tending  to  way  through  the  city,  requires  it  to  main- 
show  any  necessity  for  his  crossing  before  tain  suitable  fences,  and  provides  that 
the  train  should  pass.  It  was  held  that  upon  the  acceptance  by  the  company  of 
the  findings  are  inconsistent,  and  a  judg-  the  benefit  of  the  ordinance,  covenants 
ment  against  the  defendant  must  be  re-  shall  be  executed  by  both  parties,  embody- 
versed.  Haas  v.  Cliicago,  &c.  R.  R.  Co.,  ing  its  terms,  the  enactment  is  not  merely 
41  Wis.  44.  When  a  child,  who  was  a  contract  between  the  public  corporation 
walking  upon  a  railroad  bridge,  fell  there-  and  the  railroad,  but  a  positive  mandate 
from  as  a  train  was  passing  over,  it  was  for  the  benefit  of  the  individual  citizens, 
held,  in  an  action  against  the  company  by  any  one  of  whom  is  entitled  to  recover 
his  administratrix,  that  it  was  not  neces-  damages  suffered  by  him  through  the  ncg- 
sary  for  plaintiff  to  prove  that  the  child  lect  of  the  company  to  dischaige  the  duties 
was  struck  by  the  train  to  enable  her  to  thus  imposed.  The  oi*dinance  requiring 
recover,  but  that  the  defendant  was  liable  such  sufficient  walls  and  fences  to  be  main- 
if  the  fall  was  occasioned  by  the  negligent  tained  as  would  secure  persons  and  prop- 
acts  of  its  employes,  in  the  absence  of  erty  from  danger,  "  said  structure  to  be  of 
negligence  on  the  part  of  child.  McMil-  such  height  as  the  city  council  may  direct," 
Ian  V.  Burlington,  &c.  R.  R.  Co.,  46  Iowa,  it  was  held  that  the  obligation  to  build 
231.  The  fact  that  a  boy  has  been  warned  sufficient  fences  was  absolute.  The  right 
to  keep  away  from  a  depot  as  a  place  of  of  the  council  was  to  give  specific  direc- 
donger  does  not  necessarily  constitute  him  tions  if  it  saw  proper,  and  to  supervise  the 
a  trespasser  in  going  there.  He  was  in-  work  when  done,  if  necessary  ;  but  it  was 
jured  by  a  projecting  timber  from  a  freight  matter  of  discretion,  and  tliey  were  not  re- 
car.  It  was  held  that  the  liability  of  the  quired  to  act  in  the  first  instance,  nor  at 
railway  company  embraced  a  want  of  ordi-  all,  if  they  were  satisfied  with  the  work  as 
nary  care,  and  was  not  confined  to  the  re-  executed  by  the  railroad  company.  The 
suit  of  wanton  acts.  Hicks  v.  Pacific  plaintiff,  a  child,  who  was  playing  in  a 
R.  R.  Co.,  64  Mo.  430.  A  statutory  pro-  public  park  strayed  upon  the  railway 
yision  that  "  any  corporation  operating  a  and  was  injured ;  it  was  held  that  it 
railway,  that  fails  to  fence  the  same  against  was  a  question  of  fact  for  the  jury  whether 
live-stock  ninning  at  large,  at  all  points  the  absence  of  a  fence  was  the  cause  of  the 
where  such  right  to  fence  exists,  shall  be  mishap.  It  is  not  necessary,  in  order  to 
liable  to  the  owner  of  any  stock  injured  or  charge  the  company  with  the  msponsibil- 
killed  by  reason  of  the  want  of  such  fence,  ity,  that  its  negligence  should  be  the 
or  for  the  value  of  the  property  or  damage  efficient  cause  of  the  ii^ury  ;  if  the  injury 
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they  are  there  wrongfully,  unless  it  could  hcMfe  prevtnUd  the  injury  bf 
the  exercise  ofsu4A  care  as  ought  to  be  observed  by  them  in  view  of  the 

would  not  hare  occorred  but  for  such  neg-    ~  it  wan  held  that  the  oout  cannot  aiy, 
ligeDce,  that  is  enough.     '  The  natnie  of    as  a  matter  of  law,  that  the  persons  opent- 
the  doty/  said  Ooolet,  J.,  in  Taylor  v.    ing  the  road  were  not  gailty  of  negligence; 
Lake  Shore,  &c.  R.  R.  Co.,  45  Kieh.  74,     bat  it  a  qnestion  of  &ct,  which  should  be 
40  Am.  Bep.  457 »  '  and  the  benefits  to    submitted  to  the  jury.    Smith  v.  Atchison, 
be  accomplished  through  its  performance,     Ac.   R   B.   Co.,   25  Kan.  738.      When 
must  generally  determine  whether  it  is    a  boy  sitting  on  trestle-work  nnder  one  of 
a  duty  to  the  pnblic  in  part  or  ezcln*    a  train  of  freight-cars  was  run  over  and 
sively,  or  whether  individuals  may  claim    killed  by  the  starting  of  the  trsin,  an  in* 
that  it  is  a  duty  imposed  wholly  or  in    stmction  was  held  proper  which  dedaied, 
part  for  their  especia  1  enefit.     See  also    as  a  matter  of  law,  that  his  position 
Railroad  Co.   v.   Terhune,   50  111.   151  ;    an  unsafe  one,  without  leaving  the  qi 
Schmidt  V.  Milwaukee,  &g.  R.  R.  Co.,  23    tion  to  the  jury  to  determine,  under  aU 
Wis.  186  ;  Siemers  v.  Eisen,  54  Cal.  418  ;    the   circumstances.     Osteriog    v.    FsoSe 
Galena,  &c.  R.  R.  Co.  v.  Loomis,  18  111.    R.  R  Ca,  64  Mo.  421.    A  child  abont 
548  ;  O.  &  M.  R.  R.  Co.  «.  McClelland,    nine  years  old  was  sent  by  his  mother,  who 
25  id.  140;  St.  Louis,  Ac.  R.  R.  Co.  v.     resided  in   Harrisburg,   near  defendant's 
Dunn,  78  id.   197 ;  Massoth  r.  Railroad    railway,  on  an  errand  across  the  road ; 
Co.,  64  N.  Y.  521  ;  B.  &  0.  R.  Rw  Co.  i^.    whilst  on  the  track  he  was  killed  by  an 
State,    29  Md.   252 ;  Pollock  9.  Eastern    engine  going  westward ;  there  were  iitm- 
R.  R.  Co.,  124  Mass.  158.     In  an  £ng-    works,  and  houses  for  the  hands  on  the 
lisli  case,  the  defendant's  line  crossed  a    opposite  side  of  the  track  at  that  point, 
public  foot-path  on  the  level ;  but  the  de-    which  was  in  the  outskirts  oi  the  city  ; 
fendant  had  not  erected  any  gate  or  stile    and  the  hands  of  the  works  and  other  per- 
as  provided  by  8  and  9  Vict.,  c.  20,  s.  61.     sons  were   frequently  crossing  about  the 
The  plaintiff,  a  child  of  four  years  and  a    plare.     East  of  where  the  boy  was  struck 
half  old,  having  been  sent  on  an  errand,    was  a  curve  which  prevented  the  engine- 
was  shortly  afterwards  found  lying  on  the    driver  from  seeing  him  till  within  too  short 
level  crossing,  a  foot  having  been  cut  off    a  distance  to  stop  the  train  after  he  was 
by  a  passing  train  ;  it  was  held  that  there    seei^    There  was  no  ordinance  of  the  city 
was  evidence  to  go  to  the  jury  that  tiie    limiting  the  rate  of  running  trains  at  that 
accident  was  caused  by  the  neglect  of  the    point     There  was  evidence  that  the  train 
defendant  to    fence.     Williams  v.   Great    was  running  at  a  high  rate  of  speed.    It 
Western  Ry.  Co.,  L.  R.  9  Ezchq.  157.    was  held  that  whether  the  tndn  was  run- 
Where  a  railroad  track  is  constructed  in  a    ning  at  a  rate  of  speed  which  was  safe  and 
I)opnlons  neighborhood  near  a  city,  and    prudent  under  the  circumstances  was  for 
children  often  go  upon  the  track,  and  a    the  jury.     Penn.  R  R.  Co.  v.  Lewis,  79 
jiortion  of  the  track  has  a  steep  grade    Penn.  St.  83.    The  mere  fact  that  a  boy, 
down  which  cars  will  run  with  great  force    between  six  and  seven  jrears  old,  was  upon 
when  the  brakes  are  loosened,  and  the  per-    a  railway  track  at  or  near  a  street  crossing, 
sons  operating  the  road  loosen  the  brakes    even  though  his  father  had,  a  short  time 
of  a  car  loaded  with  coal,  and  let  it  run    previous,  seen  him  going  toward  the  track, 
down  this  steep  gnwle,  without  any  person    is  not  enough  to  establish  contributoiy 
being  on  the  car,  or  without  any  means    negligence  as  a  matter  of  law.    Johnson 
of  stopping  it,  and  without  first  looking  to    v.  Chicago,  Ac.  R.  R.  Co.,  56  Wis.  274. 
see  whether  the  track  was  clear,  or  whether    But  it  is  negligence  in  a  parent  to  permit 
any  person  was  on  the  track  or  not,  and  a    a  child  between  three  and  four  yean  of 
child  who  was  on  the  track  was  run  over    age  to  be  upon  a  railway  where  trains  ars 
and  ii^ured,  and  there  is  a  conflict  in  the    frequently  passing ;  and  if  the  child  is 
evidence  as  to  whether  the  child  could    killed  by  a  train  the  parent  cannot  re- 
have  been  seen  by  the  persons  operating    cover  damages  therefor,  unless  such  killing 
the  road  before  they  loosened  the  brakes,    be  done  purposely  or  wilfully.    Jefferson- 
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locality.     In  Massachusetts  ^  it  is  held  that  a  railway  company  owes 
no  higher  duty  to  an  intant  trespasser  upon  its  track  —  as,  in  the  case 

ville,  &c.  R  R  Co.  V.   Bowen,   49  Iiid.  did  not  appear  huw  it  got  upon  tho  track, 

154;  Albertson  V.  Keokuk  &  Des  Moiut^s  or  that  it  was  ever  known  to  Iiave  been 

R.  R.  Co.,  48  Iowa,  292.     In  a  Wisconsin  there  before,  or  that  its  absence  had  been 

ease,  it  was   held  that  where  a  boy  was  discovered  when  the  accident  occuiTed.    Its 

kiUed  by  an  engine  in  crossing  the  defend-  father  was  a  butcher,  and  at  the  time  \vns 

ant's  track,  if  it  was  clear  from  the  undis-  at  his  shop  in  another  part  of  the  city, 

puted  facts  that  the  boy  himself,  consider-  Its  mother,  besides  the  care  of  her  house- 

ing    his    age    and    intelligence,   did  not  hold  duties,  in  which  she  had  no  help,  had 

exercise  proper  care  in  crossing  the  track,  chai^  of  an  infant  about  one  month  old. 

or  that,  in  view  of  his  tender  years,  his  It  was  held  that  under  these  circumstances 

mother  was  guilty  of  contributory  negli-  the  father  could  not,  as  a  matter  of  law, 

geuce  in  permitting  him  to  go  alone  on  the  be  held  chargeable  with  negligence  in  per- 

en-and  upon  which  he  was  sent,  the  trial  mitting  the  escape  of  the  child.     Frick  v. 

court  might  determine,  as  a  proposition  of  St.   Louis,   &c.  R  R  Co.,   76   Mo.  .')42. 

law,  that  there  could  be  no  recovery.     The  The  operation  of  a  railway  over  and  along 

court  instructed  the  jury  that  *'  looking  at  public  highways  in  a  village  or  city  being 

the  case  as  the  person  iivjured  in  fact  was,  necessarily  attended  with  great  peril  to 

as  to  age  and  intelligence,"  if  he  was  not  human  life,  railway  companies  are  held  to 

**in  the  exercise  of  ordinary  care  and  can-  the  utmost  care  ou  the  part  of  their  ser- 

tion  in  going  on  the  track,  but  was  guilty  vants  to  avoid  inflicting  injury  under  such 

of  negligence  in  doing  so,  and  by  reason  circumstances.     And  in  this  action  against 

thereof  was  killed,"  no  recovery  could  be  a  company  for  the  killing  of  a  child  of  six 

had,  although  the  defendant  was  running  years  by  a    train  whUo  crossing  a  city 

the  engine  at  an  unlawful  speed  ;  but  if  street,  a  judgment  of  nonsuit  is  reversed 

he  was  of  such  tender  years  as  to  be  unfit  on  the  ground  that  the  questions  of  negli- 

to  be  allowed  to  go  alone  in  such  a  place,  gence  on  defendant's  part,  and  contribu- 

and  not  capable  of   exercising  ordinary  tory  negligence  of  the  child  or  its  parents, 

care,  it  was  negligence  on  the  part  of  those  should  have  been  submitted  to  the  jury  on 

having  him  in  charge  to  allow  him  to  do  the  evidence.     Johnson  v.  Chicago,  &c. 

so  ;  and  "  if  the  injury  was  occasioned  or  R  R  Co.,  49  Wis.  529. 

contributed  to  by  reason  of  bis  inability  ^  Morrissey  v.  Eastern  R.  R  Co.,  126 

to  exercise  ordinary  care/  plaintiff  could  Mass.  377  ;  30  Am.   Bep.   686.     See  also 

not  recover.     It  was  held  that  there  was  Brown  v,   European,  &c.  R  R.   Co.,  68 

no  error,  as  against  the  defendant,  in  these  Me.  384  ;  Mangan  v.  Atterton,  L.  R  1 

instructions,  nor  in  a  refusal  to  further  Exchc^.  1.     In  Gavin  v,  Chicago,  97  111. 

charge  that  if  the  mother  sent  the  boy  66,  37  Am.  Rep.  99,  a  municipal  coqw- 

across  the  tracks,  and  failed  to  caution  ration  maintaining  a  swing  bridge  in  one 

him  to  use  care  in  crossing  them,  she  was  of  its  streets,  keeping  it  safe  for  persons 

guilty  of  negligence  which  would  prevent  using  ordinary  care,  was  held  not  bound  to 

a  recovery,     fiwen  v.  Chicago,  Ac.  R.  R  erect  barriers  or  station  watchmen  for  the 

Co.,  88  Wis.  613.     When  the  parents  of  protection  of  young  children  playing  about 

an  infant  are  unable  to  give  him  their  the  same  without  the  knowledge  of  their 

personal  care,  and  intnist  him  to  the  super-  parents.     In  Pennsylvania  and  Iowa  it  is 

vision  of  a  suitable  person,  the  negligence  held  that  a  railway  company,  as  a  matter 

of  the  latter  cannot  be  imputed  to  the  of  law,  is  not  bound  to  stop  a  train  upon 

parents,  and  will  not  defeat  a  recovery  for  seeing  a  child   upon  the  track.     Penn. 

negligence  resulting  in  the  death  of  the  R.  R.  Co.  v.  Morgan,  82  Penn.  St.  134; 

infant.    Walterer.  Chicago,  &c.  RR  Co.,  Waltere  v.   Chicago,  &c.  R.  R.  Co.,  41 

41  Iowa,  71.     A  child  two  yeare  of  age,  Iowa,  71.     But  in  New  York  it  ia  held 

without    the   knowledge  of   its  parents,  that  if  a  young  child  is  seen  upon  the  track, 

escaped  from  its  home  and  strayed  upon  a  and  the  train  might  have  been  stopped  in 

railroad  track,  where  it  was  injured.     It  season  to  avoid  the  injury,  the  company  is 
VOL.  II.  —  3d 
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referred  to,  a  child  six  years  old  —  than  it  owes  to  an  adult,  and  is 
only  liable  for  an  injury  inflicted  upon  him  there  when  it  is  mali- 
ciously inflicted,  or  is  the  result  of  gross  and  reckless  cai'elessness. 
But  while  this  doctrine  accords  better  with  principle  than  some  of 
the  cases  previously  cited,  yet  the  court  seems  to  lose  sight  of  the 
fact  that  children  of  tender  years  are  not  presumed  to  be  possessed 
of  judgment  and  discretion,  and  that  the  company  has  no  right,  as 
in  the  case  of  an  adult  person,  to  presume  that  they  will  take  them- 
selves out  of  danger.     It  seems  to  us  that  the  better  rule  is,^  tliat  a 

liable.     Kenyon  v.  New  York,  &c.  R.  R.  contributed  to  prodace  the  injury  com- 

Co.,  6  Hun  (N.Y.),  479.  plained  of,  so  that  but  for  his  co-opemt- 

^  Chicago,  &c.  R.  R.  Co.  v.  Becker,  84  ing   fault   it   would   tio;    have   occurred, 

111.  483;  McGovern  v.  N.  Y.  Central  R.  R.  except  where  the  proximate  cause  of  the 

Co.,  67  N.  Y.  417  ;  Willetts  v.  Butfalo,  injury  is  the  omission  of  the  defendant, 

&c.  R.  R.  Co.,  14  Barb.  (N.  Y.)  585;  Ken-  after  becoming  aware  of  the  danger  to 

yon  V.  New  York  Central  R  R.  Co.,  5  Hun  which  the  plaintiff  is  exposed,  to  use  a 

(N.  Y.),  479;  Lafayette,  &c.  R.  R.  Co.  v.  proper  degree  of  care  to  avoid  ii^juring  him. 

Huffman,  28  Ind.  287  ;  Colt  v.  Sixth  Ave.  Cleveland,    &c.   R.    R.    Co.   v.   Elliott,   4 

R.  R.  Co.,  33  N.  Y.  Superior  Ct.  189  ;  Ohio  St   474  ;    Brown  ».  Hannibal,  kc. 

Gonzales  v.  New  York,  &c.  R.  R.  Co.,  38  R.  R.  Co.,  60  Mo.  461;  Riilroad  Co.  v. 

N.  Y.  446;  Central  R.  R.  Co.  v.  Fuller,  84  Davis,    18   Ga.   679  ;    Cooper  v.    Central 

Penn.  St  226;  Cleveland,  &c.  R.  R.  Co.  v.  R.  R.  Ca,  44  Iowa,  134 ;  Cooley,  Torts, 

Terry,  8  Ohio  St.  570  ;  Walters  v.  Chicago,  674;  Trow  v.  Railroad  Co.,  24  Vt  487  ; 

&c.  R.  R.  Co.,  41  Iowa,  71;  Philadelphia,  Isbellv.  Railroad  Co.,  27  Conn.  393;  Hicks 

Ac.  R.   R  Co.  V.   Hummell,  44  Penn.  St.  p.  Railroad  Co.,  64  Mo.  430.     If  therefore 

375;  Citizens'  St  R.  R.  Co.  v.  Carey,  56  the  employ&t  of  the  defendant  in  charge  of 

Ind.  396;  Philadelphia,  &c.  R.  R.  Co.  v.  the  locomotive,  after  being  aware  of  the 

Long,  75  Penn.  St  257;  Schwier  v,  N.  Y.  perilous  condition  of  the  plaintiff,  did  not 

Central  R.  R.  Co.,  15  Hun  (N.  Y.),  572;  exeVcise  a  i-easonable  degree  of  care  to  pre- 

Bulger  V.  Albany,  &c,  R.  R.  Co.,  42  N.  Y.  vent  the  injury,  the  defendant  cannot  rely 

459;  McKenna  v.  New  York,   &t'.  R.  R.  on  the  plaintiff's  negligence  to  defeat  the 

Co.,  8  Daly  (N.  Y.  C.  P.),  304;  Morrissey  recovery.      Ruitnett    v,   Burlington,   &c. 

V.  Eastern  R.  R.  Co.,  126  Mass.  377.     In  a  R.   R.  Co.,   Neb.   Sup.   Ct   1884.     In  a 

recent  case  in  Nebraska,  not  yet  reported,  Michigan  case,  in  an  action  for  injuries  to  a 

G.,  a  boy  between  eleven  and  twelve  years  child,  eight  years  old,  by  the  sudden  start- 

of  age,  while  walking  on  a  railroad  track  ing  of  a  locomotive  upon  the  step  of  which 

at  a  point  where  there  was  no  thoroughfare,  be  had  been  standing  and  from  which  he 

by  accident  step^x^d  between  the  guard  and  had  just  been  ordered  away  by  the  fireman, 

main  rail  at  a  switch,  and  was  unable  to  it  appeared  that  in  getting  down  he  a<-ci- 

extricate  his  foot,  and  a  switch  engine  dentally  fell,  and  the  tender  passed  over  his 

being  turned  on  to  that  line,  ran  over  and  arm.     He  was  a  trespasser  upon  the  prem> 

crushed  his  foot     It  was  held  that  if  the  ises,  had  been  warned  against  going  there, 

employ^  of  the  company,  after  becoming  and  was  a  child  of  more  than  average  iu- 

aware  of   the  perilous  condition  of  the  telligence.     It  was  held  that  the  railway 

plaintiff,  by  the  exercise  of  a  reasonable  company  could  not  be  held  liable  without 

degree  of  care,  could  have  prevented  the  showing  that  the  engineer  or  other  servant 

injury,  the  company  was  liable.    The  rule  of  the  company  in  chaige  of  the  locomotive 

is  well  settled  that  a  party  who  is  ii\jured  knew  that  the  plaintiff  was  in  the  way  of 

by  the  mere  negligence  of  another  cannot  the  engine,  or  that  they  had  been  reckless 

recover  for  the  injury,  if  he  by  his  ordinary  or  n^ligent  in  their  management,  or  could 

negligence  or  wilful  wrong,  proziniately  have  anticipated  the  ii^ory.    Chicago  k 
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railway  company  is  bound  to  keep  a  proper  lookout,  especially  in 
populous  localities,  for  objects  upon  the  track  ahead  of  a  moving 
train,  and  if  a  child  is  seen  thereon,  to  bring  its  train  to  a  stop;  and 

that  upon  its  failure  to  do  so  it  is  chargeable  with  actionable  negli- 
gence ;  but  that,  if  the  child  is  upon  the  track  at  a  point  where  it 
cannot  be  seen  a  sufficient  distance  away  to  bring  the  train  to  a 

Northwestern  R.  R.  Co.  v.  Smith,  Mich,  the  person  soaght  to  he  charged  with  neg- 
Sup.  Ct.  1882.  It  is  weU  settled  that  a  ligence;  and  the  fact  that  the  person  in- 
railrood  company  must  provide  for  a  care-  jured  was  a  child  of  tender  years  is  to  be 
fill  lookout  in  the  direction  that  the  train  considered  in  deterniiniug  the  ([uestion  of 
is  moving,  in  places  where  people  and  contributory  negligence.  Johnson  v.  li.  R. 
especially  where  children  are  liable  to  be  Co.,  49  Wis.  5*29.  It  is  now  almost  uni- 
upon  the  track.  If  they  do  not,  and  a  versally  held  that  a  child  of  tender  years 
person  has  been  injured,  then  the  company  is  not  to  be  helil  to  the  same  rule  of  care 
may,  in  the  absence  of  contributory  negli-  and  diligenne  in  avoiding  the  conse(iuences 
gence,  be  held  liable.  Butler  v,  R  R.  Co.,  of  the  negligent  or  unlawful  acts  of  others, 
28  Wis.  487;  Ewen  v.  R.  R.  Co.,  38  id.  that  is  required  of  persons  of  fidl  age  and 
613;  Farley  v.  R.  R.  Co.,  9  N.  W.  Rep.  230;  capacity.  Pennsylvania  R.  R.  Co.  v,  Kelly, 
Cheney  t>.  R.  R  Co.,  16  Hun  (N.  Y.),  415.  81  Penn.  St.  372;  Ranch  v.  Lloyd,  31  id. 
Even  though  the  statute  makes  it  unlawful  358;  Glassey  v.  R.  R.  Co.,  57  id.  172; 
forapersonnot  connected  with  or  employed  Pittsburgh  R.  R.  Co.  v.  Caldwell,  74  id. 
upon  a  railroad  to  walk  along  the  track  421 ;  East  Saginaw  R.  R.  Co.  v.  Bohn,  27 
thereof,  "  except  when  the  same  shaU  be  Mich.  503  ;  Bellefoutaiue  R.  R.  Co.  v. 
laid  along  public  roads  or  streets/*  yet  Snyder,  18  Ohio  St.  399  ;  Robinson  v, 
where,  in  an  action  against  a  railway  com-  Cone,  22  Vt.  213;  R.  R.  Co.  v.  Stout,  17 
pany  for  injury  from  negligence,  the  ques-  Wall.  (U.  S.)  657;  Bolaud  v.  R.  R.  Co.,  36 
tion  is  whether  a  i)erson  injured  while  Mo.  484;  Chicago  RR.  Co.  v.  Gregory,  58 
walking  upon  a  railroad  track,  was  guilty  111.  226;  McMillan  v.  R.  R.  Co.,  46  Iowa, 
of  a  want  of  ordinary  care,  it  is  error  to  231.  In  Lynch  p.  Nurdin,  1  Q.  B.  29,  the 
reject  evidence  showing  that  many  persons,  plaintiff  was  but  seven  years  of  age,  and 
men,  women,  and  children  had,  for  years  at  the  time  of  tlic  injury  was  conmiitting 
before  the  accident  in  question,  been  in  a  trespass  by  getting  upon  the  defendant's 
the  habit  of  passing  daily  and  hourly  up  cart  hitched  to  his  horse,  and  which  had 
and  down  in  the  same  pathway  on  which  been  negligently  left  by  him  in  the  street 
the  injured  person  was  passing, — since  unattended,  and  Lord  Denman,  C.  J., 
such  testimony  would  tend  to  show  a  said:  '*  Ordinary  care  must  mean  that  de- 
license,  or  to  Te\^el  the  inference  of  a  want  gree  of  care  which  may  reasonably  be  ex- 
of  ordinary  care,  and  also  to  show  a  lack  pected  from  a  pei-son  in  the  plaintiff's 
of  such  care  on  defendant's  part  as  the  situation,  and  this  would  evidently  be 
facts  required.  Under  such  a  statute  in  very  small  indeed  in  so  young  a  child. 
Missouri  it  has  been  held  that  **  though  it  But  this  case  presents  more  than  the  want 
M  unlawfiU  for  one  not  connected  with  a  of  care;  we  find  in  it  the  positive  miscon- 
raUroad  to  wclUc  upon  its  tracks^  and  it  is  duct  of  the  plaintiff — an  active  instru- 
preswmed  that  every  one  will  obey  the  law,  ment  toward  the  effect."  He  then  reviews 
yet  this  unll  not  relieve  the  railroad  corpo*  the  authorities  and  concludes  that  "for 
ration  Jrom  the  duty  of  keeping  a  careful  these  reasons  we  think  that  nothing  ap- 
lookout  while  running  its  trains  upon  the  pears  in  the  case  which  can  prevent  the 
streets  of  a  cify"  Frick  v.  R.  R  Co.,  5  action  from  being  maintained.  It  was 
Ma  App.  425.  See  also  Daley  v,  R.  R.  properly  left  to  the  jury,  with  whose  opin- 
Co.,  26  Conn.  591.  Ordinary  care  is  such  ion  we  fully  concur."  Oassodat,  J.,  in 
care  as  would  ordinarily  be  exercised  by  Townley  v,  Chicago,  &c.  B.  R.  Co.,  68 
penona  of  the  age  and  in  the  sitiuition  of  Wis.  626. 
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stop,  or  in  the  night-time,  the  company  is  not  chargeable  with 
negligence;  and  this  seems  to  be  substantially  the  rule  generally 
held 

In  New  York  and  some  of  the  other  States  *  it  was  formerly  held, 
and  is  now  in  some  of  them,  that  the  n^ligence  of  the  parent  is  im- 
putable to  the  child;  but  the  rule  now  generally  held  is,  that  in  an 
action  by  the  parent  for  an  injury  to  his  child,  his  negligence  in  per- 
mitting the  child  to  be  in  a  place  of  danger  is  a  defence ;  but  in  some 
of  the  States  it  is  held  that  in  an  action  brought  by  the  child  the 
negligence  of  the  parent  is  not  imputable  to  it^     It  is  not  neoessa- 

^  Hartfield  v.  Boper,  21  Wend.  (N.  Y.)  mote  n^ligenoe  of  the  parent  or  other 

615  ;  Harris  v.  Whelhoer,  75  N.  Y.  Idl  ;  legal  costodian   imputable  to  the  child. 

Tharber  v.   Harlem,  ke.  R.  R.  Co.,   60  The  case  of  Robinson  v.  Cone,  22  Vt.  213, 

N.  Y.  326  ;  Bulger  v.  Albany  R.  R.  Co.,  is  an  exponent  of  the  negative  of  the  prop- 

42    N.   Y.    459  ;  Dowling  v.  New  York  osition,  and  coorts  of  several  of  the  States 

Central  R.  R.  Co.,  90  N.  Y.  678  ;  Man-  have  gone  in  the  same  direction.     Among 

ger  V.  Tonawanda  R.  R.  Co.,  4  N.  Y.  349  ;  those  in  which  the  question  seems  to  have 

WiUettsv.  Buffalo,  Sec,  R.  R.  Co.,  14  Barb,  been  carefully  considered  are  the  follow- 

(N.  Y.)  585;  Honeysberger  v.  Second  Ave.  ing  :  BeUefontaine  &  I.  R.  R.  Co.  v.  Sny- 

B.  B.  Co.,  1  Keyes  (N.  Y.),  570  ;  Holly  v.  der,  18  Ohio  St  400  ;  Govemment  Street 

Boston  Gas-light  Co.,   8  Gray   (Mass.),  B.  R.  Co.  v.  Hanlon,  53  Ala.  71  ;  Boknd 

123  ;  Wright  v.  Maiden,  &c  B.  B.  Co.,  4  v.  Missouri  R.  B.  Co.,  36  Mo.  491  ;  Banch 

Allen  (Mass.),  383  ;  Brown  v.  European,  v,  Lloyd,  31  Peuu.  St.  370 :  Daley  r.  Nor- 

Ac.  B.  R.Co.,  58  Me.  384  ;  Leslie  r.  Lew-  wich  &  Worcester  R.  B.  Co.,  26  Conn, 

iston,  62  Me.  468  ;  PittsbuT^h,  &c.  R  B.  593.    The  case  of  Waite  v.  Northeastern 

Co.   r.    Vining,  27  Ind.  513  ;   Jefferson-  B.  B.  Co.,  El.,  BL  &  El.  719,  is  the  lead- 

yille,  &c.  B.  B.    Co.  v,  Bowen,  40  Ind.  ing  English  case  upon  the  subject,  and 

545  ;  Bannon  v.  Baltimore,  &c.  R.  R.  Co.,  seems  to  limit  the  operation  of  the  rule  to 

24  Md.  108  ;  Fitzgerald  v.  St.  Paul,  &c.  cases  where  the  parent  or  cqstodian  is  ac- 

B.  B.   Co.,   29  Minn.  336;   Stillson  v.  tually  present,  and  directing  or  controlling 

Hannibal,  ke,  B.  R.  Co.,  67  Mo.  671.  the  action  of  the  child ;  and  to  us  this 

'  Bryant  v.  Altenbrand,  9  N.  Y.  would  seem  to  be  the  utmost  limit  to 
Weekly  Dig.  475  ;  Elkins  v.  Boston,  &c  which  the  rule,  in  reason  and  upon  sound 
R.  B.  Co.,  115  Mass.  190  ;  Mowrey  v.  principle,  could  be  extended.  This  rule 
Central  City  R.  R.  Co.,  51  N.  Y.  666  ;  seems  to  have  been  recognized  in  the  case 
Davis  V,  N.  Y.,  &c.  R.  R.  Co.,  9  N.  Y.  of  Stillson  v,  Hannibal  &  St.  J.  R.  R.  Co., 
Weekly  Dig.  622.  In  Gaheston,  &c.  67  Mo.  671.  The  basis  of  all  obligation 
B.  B.  Co.  V.  Moore  (Tex. ),  1  Tex.  L.  Rev.  to  compensate  for  an  ii^ury  resulting  to  a 
1 45,  it  is  held  that  the  negligence  of  the  child  of  tender  age  not  capable  of  cou- 
parent  is  not  imputable  to  an  infant.  The  tracting  arises  from  a  breach  of  duty.  In 
court  said  :  "  The  leading  case  in  America  case  of  a  parent  the  duty  of  protecting  the 
supporting  the  affirmative  of  the  proposi-  child  from  injuty  is  a  legal  one,  which 
tion  is  the  case  of  Hartfield  v.  Roper,  21  ordinarily  finds  sufficient  promptings  in 
Wend.  615,  which,  with  many  exceptions  parental  affection  to  induce  its  full  per- 
and  modifications,  has  been  followed  in  formance.  The  parent  is  under  a  legal 
the  main  by  the  courts  of  several  other  obligation  to  educate  and  maintain  the 
States.  This  line  of  decisions  seems  to  ap-  child,  and  it  has  no  legal  churn  upon  others 
ply  the  rule  without  reference  to  whether  to  perform  that  duty ;  but  the  obligation 
the  parent  is  present  and  in  some  way  ac-  to  do  no  act  which  will  result  in  injury  to 
tually  contributes  by  negligent  act  to  the  a  child  rests  upon  all  persons  and  corpora- 
injury  or  not,  and  even  to  make  the  re-  tions  as  well  as  upon  the  parent,  and  in 
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rily  such  negligence  in  a  parent,  that  his  child  has  wandered  away 
into  a  dangerous  locality,  as  will  defeat  a  recovery  for  an  injury 
received  by  it  there  ;  ^  but  if  the  parent  permits  the  child  to  expose 
itself  to  the  particular  danger,  his  negligence  is  contributory  and 
will  defeat  a  recovery.*  But  the  question  of  negligence  either  of 
the  child,  the  parents,  or  the  company  is  for  the  jury.^ 

this  respect  it  does  not  differ  even  in  de-  Bwoklyn  R.  R.  Co.,  38  N.  Y.  458  ;  Pren- 
gree."  See  also  Lynch  v.  Smith,  104  dergast  v.  New  York,  &c.  R.  R.  Co.,  68 
Mass.  62  ;  6  Am.  Rep.  188  ;  Ihl  v.  Forty-  N.  Y.  652  ;  Toledo,  &c.  R.  R.  Co.  v, 
second  St.,  &c.  R.R  Co.,  47  N.  Y.  317  ;  Grabble,  88  111.  441  ;  Chicago  v.  Sturr,  42 
7  Am.  Rep.  450;  Kay  v,  Penn.  R.  R.  111.  174;  Ewen  «.  Chicago,  &c.R.  R.  Co., 
Co.,  65  Penn.  St.  209  ;  3  Am.  Rep.  628.  88  Wis.  613 ;  Pittsburgh,  &c.  R.  R.  Co. 
In  Pennsylvania  it  is  held  that  parents  v.  Vining,  27  Ind.  612 ;  Evansville,  &c. 
who  permit  their  children  to  trespass  R.  R.  Co.  v.  Wolf,  59  Ind.  89.  The 
upon  the  property  of  a  railroad  company  parent's  ability  to  employ  an  attendant  for 
are  guilty  of  negligence  ;  and  where  a  his  child  is  a  proper  subject  of  inquiry, 
child  of  tender  years  who  is  allowed  to  Walters  v.  Chicago,  &c.  R.  R.  Co.,  41 
wander  upon  railroad  property  is  irgured,  Iowa,  71  ;  Chicago,  &c.  R.  R.  Co.  v. 
the  company  owes  no  duty  to  the  child  Gregory,  58  111.  226  ;  O'Flaherty  v.  Union 
nor  to  the  parent,  and  is  not  liable  to  either  R.  R.  Co.,  45  Mo.  70  ;  Philadelphia,  &c. 
for  the  injury.  In  Mulherin  v.  Delaware,  R.  R.  Co.  v.  Long,  76  Penn.  St.  257  ;  Chi- 
Lack.,  &c.  R.  R.  Co.,  82  Penn.  St.  866,  it  cago,  &c.  R.  R.  Co.  v.  Major,  18  111.  349. 
was  said:  **  Except  at  crossings,  where  *  Cauley  v.  Pittsbui^h,  &c.  R.  R.  Co., 
the  public  have  a  right  of  way,  a  man  who  96  Penn.  St.  898  ;  Philadelphia,  &c.  R.  IL 
steps  his  foot  upon  a  railroad  track  does  Co.  v.  Long,  76  id.  257  ;  Morrison  v. 
BO  at  his  peril.  The  company  has  not  Erie  R.  R.  Co.,  56  N.  Y.  302  ;  Ohio,  &c. 
only  a  right  of  way,  but  it  is  exclusive  at  R.  R.  Co.  v,  Stratton,  78  III.  88  ;  Evans- 
all  times  and  for  all  purposes  ;  "  and  Rail-  ville,  &c.  R.  R.  Co.  v.  Wolf,  59  Ind.  89  ; 
road  Co.  v.  Norton,  24  Penn.  St  465,  was  St.  Louis,  &c.  R.  R.  Co.  v.  Freeman,  36 
cited  in  support  of  tlie  rule.  In  Phila-  Ark.  41  ;  Kay  v.  Penn.  R  R.  Co.,  65 
delphia,  &c.  R.  R.  Co.  v.  Hummell,  8  Penn.  St.  269 ;  Stillson  v.  Hannibal,  &c. 
Wright,  378,  it  is  said  that  children  R.  R.  Co.,  67  Mo.  671  ;  Waite  v.  North 
"cannot  be  upon  the  railroad  without  a  Eastern  Ry.  Co.,  El.,  Bl.,  &  El.  719. 
culpable  violation  of  duty  by  their  parents  •  Com.  v.  Metropolitan  R.  R.  Co.,  107 
or  guardians."  And  in  Duff  ».  Allegheny  Mass.  236  ;  Ihl  ».  Forty-second  St.  R.  R. 
Val.R.R.  Co.,  where  a  conductor  of  a  train,  Co.,  47  N.  Y.  317;  Kan*  v.  Parks,  40 
in  violation  of  the  rules  of  the  company,  Cal.  188  ;  Schienhold  v.  North  Beach, 
permitted  a  boy  to  sell  pax^rs  on  the  train,  &c  R.  R.  Co.,  40  Cal.  447;  Hunt  v, 
and  the  boy  was  killed  by  the  negligence  Salem,  121  Mass.  294  ;  Cosgrove  v.  Ogden, 
of  the  company,  the  right  of  his  mother  to  49  N.  Y.  253;  Mulligan  v.  Curtis,  100 
recover  was  denied,  upon  the  ground  that  Mass.  612 ;  Old  field  v.  N.  Y.,  &c.  R.  R. 
the  boy  was  a  mere  trespasser,  and  the  Co.,  3  K  D.  S.(N.  Y.  C.  P.)  103.  In  Smith 
company  owed  him  no  duty.  Cauley  v.  v.  Heston ville,  &c.  R.  R.  Co.,  92  Penn. 
Pittsburgh,  Ac.  R.  R.  Co.,  98  Penn.  St.  St.  450,  37  Am.  Rep.  705,  the  plaintiff 
498.  permitted  her  son,  a  child  of  seven  years, 
1  Smith  V.  Atchison,  &c.  R.  R.  Co.,  25  to  go  about  the  cars  and  upon  the  tracks 
Kan.  738  ;  Wright  v.  Maiden,  &c.  R.  R.  of  a  street  railroad,  and  supply  the  drivers 
Co.,  4  Allen  (Mass.),  283;  Pittsburgh,  and  conductors  of  the  railroad  company 
Ac.  R.  R.  Co.  p.  Pearson,  72  Penn.  St.  with  water  for  rewai*d.  It  was  held  that 
169 ;  Pittsburgh,  &c.  R.  R.  Co.  p.  Bum-  this  was  negligence  per  ae  on  the  part  of 
stead,  48  III.  221  ;  Fallon  v.  Central  Park,  the  parent  which  would  preclude  her 
&c.  R.  R.  Co.,  64  N.  Y.  13  ;  Morgan  v.  from  recovering  for  the  death  of  the  child 
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Sec.  321.  Children  injured  by  Dangerous  Agencies  left  exposed  in 
Public  Places.  —  In  some  of  the  States,  and  in  the  United  States 
Court,  it  is  held  that  if  a  railway  company  leaves  dangerous  machin- 
ery or  agencies  exposed  in  a  locality  where  it  is  accessible  to  chil- 
dren, it  will  under  most  circumstances  be  liable,  although  it  would 
not  under  the  same  circumstances  to  an  adult  person.  Thus,  in  a 
case  before  the  United  States  Supreme  Court,*  the  plaintiff,  a  child 
six  years  old,  was  injured  while  playing  with  the  turn-table  of  a 
railroad  company.     The  table  was  on  the  company's  land,  but  near 

through  the  negligence  of  the  company,  child  to  wander  on  the  street  has  the  sense 
In  Smith  v.  O'Connor,  62  Penn.  St.  218,  of  permit.     If  such  permission  or  suifer- 
it  Is  said  :  *'  In  such  a  case  it  may  be  that  ance  exist,  it  is  negligence."     Where  an 
the  father  should  be  treated  as  a  concur-  action  is  brought  by  a  parent  for  an  in* 
rent  wrong-doer.    The  evidence  may  re-  jury  to  a  child  contributory  negligence 
Teal  him  such.     His  own  fault  may  have  of  the  parent  is  available  in  defence,  bat 
contributed  as  much  to  the  injury  of  the  not  when  the  child  is  the  plaintiff.     Penn. 
child  and  consequently  to  the  loss  of  ser-  R.  R.   Co.  p.  Jones,  81^  Penn.  St  194  ; 
vices  due  him,  as  did  the  fault  of  the  de-  Smith  r.   Hestonville,  &c   R.  R.   Co.,  92 
fendant.     He  owes  to  the  child  protection.  Penn.  St  450  ;  37  Am.  Rep.  705.     It  is 
It  is  his  duty  to  shield  it  from  danger,  proper  on  the  question  of  due  care  on  the 
and  his  duty  is  the  greater  the  more  help-  part  of  a  child,  to  show  that  he  was  seen 
less  and  indiscreet  the  child  is.     If  by  his  on  the  track  prior  to  the  ii\jury,    and 
own  carelessness,  his  neglect  of  the  duty  warned  that  it  w^    dangerous    to  stay 
of  protection,  he  contributes  to  his  own  there.     Fitzpatrick  v.   Fitchburg  R.    R. 
loss  of  the  child's  services,  he  may  be  said  Co.,    128   Mass.    13.      Putting  a  young 
to  be  in  pari  delicto  with  a  negligent  de-  child — in   one  case  less  than  five  years 
fendant."    These  remarks  were  pertinent  years  old — upon  a  train  without  anything 
to  the  point  decided  in  Glassey  v.  Railroad  to  pay  his  fare,  and  without  any  attend- 
Co.,  57  Penn.  St.  172,  that  a  father  can-  ant,  is  such  contributory  negligence  on  the 
not  recover  for  an  injury  to  his  infant  son,  part  of  the  parents  as  would  prevent  any 
which  was  partly  caused  by  his  own  im-  recovery  for  an  injury  received  by  it  in 
prudent  act  in  failure  to  perform  his  pa-  getting  off  the  train.     Atchison,  &c.  R.  R. 
ternal  duty,  and  it  makes  no  difference  Co.  v.  Flinn,  24  Kan.  627.     See  also  Clii- 
whether  the  injury  of  which  he  complains  cago,  &c.   R,  R.  Co.  v.  Schumilowsky,  8 
was  to   his  absolute  or    relative    rights.  111.   App.  613,  where  it  was  held  that  a 
Referring  to   that  case  the  court  said  it  mother  who  left  a  child  only  two  years  old 
very  properly  settled  "  thai  if  the  parents  with  its  uncle,  and  it  strayed  off  on  to  the 
permit  a  child  of  tender  years  to  run  at  railroad  track  and  was  killed,  was  guilty 
large  without  a  protector  in  a  city   tra-  of  such  contributory  nej^^ligence  as  to  pre- 
versed  constantly  by  cars  and  other  vehi-  vent  a  recover}*.      Deafness  furnishes  no 
cles,  they  fail  in  the  performance  of  their  excuse  for  the  negligence  of  a  person  who, 
duties,  and  are  guilty  of  such  negligence  when  about   to  cross  a  track»   saw    the 
as  precludes  them  from  a  recovery  of  dam-  smoke  of  a  locomotive,  but  without  stop- 
ages   for  any  injury  resulting  therefrom,  ping  to  find  out  in  what  direction  it  was 
If  the  case  is  barely  such,  the  negligence  is  moving,  drove  on  and  was  injured.     Purl 
a  conclusion  of  law,  and  ought  not  to  be  r.  St  Louis,  &c.  R.  R.  Co.,  72  Mo.  168  ; 
submitted  to  the   determination   of   the  Zimmerman  v.  Hannibal,  ko.  R.  R.  Co., 
jury."     Railway  Co.  v.  Pearson,  62  Penn.  71  id.  476. 

St.    169.     The  principle  was  repeated  in        >  Sioux  City,  &c.  R.  R.  Co.  v.  Stout,  17 

Railway  Co.  v.  Long  and  Wife,  75  Penn.  Wall.  (U.  S.)  657. 
St.  267,  where  it  was  said  :  **  To  suffer  a 
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two  public  roads,  without  visible  separation  from  thera,  and  was  left 
unattended  and  unlocked,  and  easily  revolved  on  its  axis.  The  in- 
jury  happened  by  the  table  being  set  in  motion  by  other  boys.  It 
appeared  that  the  boys  of  the  iieigKborhood  were  in  the  habit  of  resort- 
ing to  the  place  for  play.  A  verdict  for  the  injured  child  against  the 
railroad  company  was  sustained.  In  a  Minnesota  case,^  a  child  was 
injured  by  a  turn-table  left  unfastened  and  unguarded  in  a  place 
where  children  were  likely  to  stray,  and  the  court  held  that  the 
company  was  liable.  The  court  said :  "  The  defendant  knew  that  by 
leaving  this  turn-table  unfastened  and  unguarded,  it  was  not  merely 
inviting  young  children  to  come  upon  the  turn-table,  but  was  hold- 
ing out  an  allurement  which,  acting  upon  the  natural  instincts  by 
which  children  are  controlled,  drew  them  by  those  instincts  into 
hidden  danger." 

In  a  Kansas  case,*  a  boy  twelve  years  old  was  injured  while  play- 
ing on  a  railway  turn-table  left  unlocked  and  unguarded,  on  an  open 
prairie  where  persons  frequently  passed.  The  court  held  that  the 
question  of  negligence  was  for  the  jury,  and  the  jury  having  found  a 
verdict  for  the  plaintiff,  refused  to  disturb  it,  —  Valentine,  J.  saying : 
"Was  the  railway  company  negligent?  This  question  was  fairly 
submitted  to  the  jury,  who  found  against  the  defendant.  It  would 
seem  from  the  evidence  that  the  turn-table  was  a  dangerous  machine 
for  boys  to  use,  and  yet  that  it  was  easily  turned  or  revolved  upon 
its  axis,  and  that  it  was  of  that  alluring  character  which  would  natu- 
rally invite  boys  to  use  it  and  to  play  upon  it.  It  was  situated  less 
than  half  a  mile  from  Leavenworth,  a  populous  city,  in  an  open  prairie, 
where  the  cattle  of  citizens  roamed  and  grazed,  where  persons  fre- 

1  Keffe  V.  Milwaukee,  &c.  R.  R.  Co,,  no  business  there,  and  the  owner  owed  him 

21   Minn.   207 ;    18  Am.   Rep.   393.     In  do  duty.     But  it   has  been    often    said 

Hydraulic  Works  Co.  v.  Orr,  83  Penn.  St.  duties  arise  out  of  circumstances.     Htmee, 

33*2,  an  action  was  brought  by  the  par-  where    the  owner  has  reason    to  appre- 

ents  of  the  child  who  was  killed,  and  who  hend  danger,  owing  to  the  jieculiar  situa- 

was  six  years  old.    The  facts  appear  in  the  tion  of  his  property  and  its  openness  to 

opinion,  which  is  as  follows  :  **  It  is  true  accident,  the  rule  will  vary.     The  question 

that  where  no  duty  is  owed,  no  liability  then  becomes  one  for  a  jury,  to  be  deter- 

arises.     If,  therefore,  one  leaves  a  stick  of  mined  upon  all  its  facts  of  the  probability 

timber  standing  upright  against  his  wall  of  danger  and  the  grossness  of  the  act  of 

or  an  open  pit  in  his  private  yard  to  imputed  negligence."     See  also  Lane  v. 

which  othere  have  not  access  and  a  person  Atlantic  Works,  107  Mass.  104  ;  Birge  v, 

strays  in  without  invitation,  or  comes  in  Gardiner,    19    Conn.    507  ;    Mullany  v. 

without  right,  and  pulls  down  the  timber  Spence,  15  Abb.  Pr.  (N.  Y.)  n.s.  319. 

upon  himself  or  falls  into  the  pit,  he  can  ^  Kansas  Central  R.  R.  Co.  v.  Fitzsim- 

have  no  action  against  the  owner  of  the  mons,  22  Kan.  686  ;  31  Am.  Rep.  208. 
yard  for  the  alleged  negligence.     He  had 
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quently  passed  and  repassed,  and  where  boys  often  played,  and  yet  it 
was  left  without  locks  or  fastenings,  and  without  being  watched  or 
guarded,  or  even  fenced  in.     That  it  would  naturally  attract  boys  and 
induce  them  to  ride  upon  it,  all  men  ought  to  know.     Everybody 
knows  that  by  nature  and  by  instinct  boys  love  to  ride,  and  love  to 
move  by  other  means  than  their  own  locomotion.     They  will  cling 
to  the  hind  ends  of  moving  wagons,  ride  upon  swings  and  swinging 
gates,  slide  upon  cellar-doors  and  the  rails  of  stair-cases,  pull  sleds 
up  hill  in  order  to  ride  down  upon  them  on  the  snow,  and  even  pay 
to  ride  upon  imitation-horses  and  imitation-chariots  swung  around 
in  a  circle  by  means  of  steam  or  hoi-se  power.    This  last  is  very  much 
like  riding  around  in  a  circle  upon  a  turn-table.     Now,  everybody 
knowing  the  nature  and  the  instincts  common  to  all  boys  must  act 
accordingly.     No  person  has  a  right  to  leave,  even  on  his  own  land, 
dangerous  machinery  calculated  to  attract  and  entice  lx)ys  to  it,  there 
to  be  injured,  unless  he  fii'st  take  proper  steps  to  guard  against  all 
danger ;  and  any  person  who  thus  does  leave  dangerous  machinery 
exposed,  without  first  providing  against  all  danger,  is  guilty  of  negli- 
gence.    It  is  a  violation  of  that  beneficent  maxim  sic  utere  tuo  ut 
alienum  non  lasdas.     It  is  true  that  the  boys  in  such  cases  are  tech- 
nically trespassers.     But  even  trespassers  have  rights  which  cannot 
be  ignored,  as  numerous  cases  which  we  might  cite  would  show.^ 

*  Sionz  City  R  R.    Co.  v,  Stont,  17  plaintiff  and  other  boys,  who  were  moving 

Wall.  (U.  S.)  657,  and  Keefe  v.  Milwan-  the  turn-table  after  the  locomotive  pafisixl 

kee,  &c.  R.  K.  Co.,  21  Minn.  207  ;  18  Am.  from  it,  that  it  was  dangerous,  but  it  does 

Rep.  393.     lu  Houston,  &c.  R.  R.  Co.  v.  appear  that  the  employ^  knew  that  they 

Simpson,  2  Tex.  L.  Rev.   167,  a  child  ten  were  playing  with  the  turn-table,  and  that 

years  old  recovered  for  an  injury  sustained  he  took  no  steps  to  fasteu  it  so  that  they 

while   playing  on  the  defendant's  tuni-  could  not  use  it.     The  turn-table  ha<l  no 

table.     The  court  said  :  '*  It  appears  that  fastenings  whatever,  and  though  almost 

the  turn-table  was  uninclosed,  and  near  a  constantly  in  use,  there  were  times  when 

pond  to  which  boys  were  accustomed  to  go  it  was  not  in  use,  and  besides  it  appears 

for  the  purpose  of  fishing.     The  entry  that  the  boys  were  accustomed  to  use  it  at 

upon  such  a  place  was  not  a  trespass  in  a  times  when  employes  of  the  eom|)any  were 

child  which  would  deprive  it  of  its  right  present.     The  plaintiff  himself,  it  seems, 

to  recover  for  an  injury  resulting  from  the  had  played  upon  the  turn-table  on  former 

attempted  use  of  a  dangerous  machine  to  occasions.    Under  such  state  of  facts  it 

which  children  would    be  attracted    for  was  for  the  jury  to  determine  whether  the 

sport  or  i>astime,   for  it  is  the  duty  of  plaintiff  used  such  care  as  is  required  of 

every  person  to  use  due  care  to  prevent  one  of  his  age."    See  also  Kagle  v.  Mo. 

injuries  to  such  persons,  even  from  danger-  Pac  R.  R.  Co.,  75  Mo.  658  ;  42  Am.  Rep. 

ous  machinery  upon  the  premises  of  the  418.     In  Cauley  v.  Pittsburgh,  &c.  R.  R. 

owner,  if  its  character  be  such  as  to  at-  Co.,   95   Penn.   St.  898,   a  recovery  was 

tract  children  to  it  for  amusement.     The  denied  to  a  child  seven  years  old,  iiyured 

evidence  is  conflicting  as  to  whether  or  not  by  the  defendant's  negligence  while  play- 

an  employe  of  the  defendant  warned  the  ing  on  a  flat-car  standing  on  its  track. 
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Was  the  plaintiff  giiilty  of  contributory  negligence?  This  ques- 
tion was  fairly  submitted  to  the  jury,  and  they  found  against  the  de- 
fendant and  in  favor  of  the  plaintiff.  The  plaintiff  was  a  boy  a  little 
over  twelve  years  old,  and  from  his  own  testimony,  we  should  think 
was  not  a  very  bright  boy,  even  for  that  aga  He  was  born  in  Ire- 
land, and  his  father  was  a  common  day-laborer.  On  the  day  on 
which  the  accident  occurred,  the  boy  went  to  hunt  his  father's  cow, 
and  found  her  near  the  turn-table.  He  then,  with  other  boys  of  about 
his  own  age,  went  to  the  turn-table.  He  had  never  before  seen  one. 
He  had  previously  been  warned  to  stay  away  from  the  railroad,  and 
from  the  cars,  but  had  never  been  warned  from  the  turn-table.  There 
is  some  conflict  in  the  evidence  as  to  how  he  got  on  the  turn-table, 
and  in  what  position  he  was  when  thereon  and  when  the  accident 
occurred,  whether  sitting,  standing,  or  otherwise,  and  whether  he  was 
told  by  any  one  of  the  boys  not  to  get  on  at  the  time  he  did  so ; 
but  we  must  presume  that  the  jury  believed  such  only  of  the  con- 
flicting evidence  as  was  most  favorable  to  the  plaintiff.  Now,  take 
this  boy,  at  his  premature  age,  with  his  limited  knowledge  and  ex- 
perience, and  his  lowly  station  in  life,  and  probably  it  was  intense 
amusement,  almost  irresistible,  for  him  to  ride  upon  a  turn-table ; 
and  probably  he  did  not  imagine  that  he  was  a  trespasser,  or  in  the 
slightest  danger.  Much  of  what  we  have  said  while  discussing  the 
defendant's  negligence  will  apply  here.  Boys  can  seldom  be  said  to 
be  negligent  when  they  merely  follow  the  irresistible  impulses  of 
their  own  natures  —  instincts  common  to  all  boys.  In  many  cases 
where  men,  or  boys  approaching  )nanhood,  would  be  held  to  be  neg- 
ligent, younger  boys,  and  boys  with  less  intelligence  would  not  be. 
And  the  question  of  negligence  is,  in  nearly  all  cases,  one  of  fact  for 
the  jury,  whether  the  person  charged  with  negligence  is  of  full  age 
or  not."  1 

1  Holdinr;  a  contrary  doctrine,  see  St.  action  by  the  child  that  the  danger  arose 

Lonis,  &c.  R,  R.  Co.  v.  BeU,  81  111.  76 ;  not  from  the  character  of  the  work  but 

25    Am.    Rep.    269 ;     Kerr  v.    Forgiie,  from  the  machinery    used,  and    accord- 

54  111.  482  ;  5  Am.  Rep.  146  ;  McAlpin  ingly  the  defendant  was  not  liable  for  the 

V.   Powell,  70  N.  Y.  126 ;  26  Am.  Rep.  negligence  of  its  contractor ;    and    also, 

561.      In  Wood  v.  Independent  School  that  the  machinery,  although  dangerous 

District  of  Mitchell,  44  Iowa,  27»  a  party  when  thus  left  unguarded,  was  not  a  nui- 

who  had  contracted  with  the  defendant  sance,  being  propKerly  stationed  for  a  legiti- 

for  drilling  a  well  in   the  school-house  mate  purpose.     After  disposing  of  the  first 

grounds,   left    his    drilling-machine    un-  point  the  court  said :  **  This  brings  us  to 

locked  and  unguarded,  and  in  his  absence  consider  the  only  remaining  ground  upon 

one  of   the  school -children   was  injured  which  appellant  claims  that  the  district  is 

while  playing  with  it.    It  was  held  in  an  liable,  and  that  is,  that  the  district  owned. 
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It  Will  be  observed  that  iu  these  cases  the  court  went  upon  the 
ground  that  the  dangerous  agencies  were  left  in  a  place  to  which 

occupied,  and  controlled  the  ground  upon  exce))t  in  case  of  accident,  when  it  may  be 
which  said  Pratt  and  Moses  had  introduced  necessary  to  connect  two  cars  to<^ther, 
the  machinery,  and  the  said  district  suf-  and  also  except  at  statious,"  applied  only 
fered  it  to  remain  there  in  its  dangerous  to  cars  going  in  the  same  direction  and 
condition.  In  other  words  it  is  claimed  driven  se[>arately,  and  wa^i  inapplicable  to 
that  the  district  suffered  a  nuisance  to  re-  the  case  at  bar.  The  court  in  comment- 
main  upon  its  ground,  and  that  the  in-  ing  upon  the  doctrine  of  the  cases  pre- 
jury  sued  for  resulted  therefrom."  In  viously  cited,  said:  "In  Mangain  v. 
Church  of  Ascension  v.  Buckhart,  3  Hill  Atterton,  L.  K.  1  Ezch.  239,  tlie  defend- 
(N*.  Y.),  193,  the  walls  of  a  church  edifice  ant  left  a  dangerous  machine,  which  might 
belonging  to  the  plaintiff  in  error  were  be  set  in  motion  by  any  passer-by,  un- 
negligently  permitted  to  stand  after  the  guarded,  in  a  public  place.  The  plaintiff, 
rest  of  the  building  had  been  destroyed  by  a  boy  four  years  old,  put  his  fingers  in  the 
fire,  and  a  part  of  the  wall  afterwards  fell  machine  at  the  direction  of  his  brother, 
upon  a  i)er8on  while  passing;  and  the  seven  years  old,  whilst  another  boy  was 
defendant  was  held  liable.  In  Bishop  tuniing  the  handle  which  moved  it,  and 
V.  Union  Railroad  Co.,  14  R.  I.,  while  his  fingers  were  crushed.  The  court  held 
two  horse-cars  attached  together  in  charge  that  the  plaintiff  could  not  maintain  any 
of  a  driver  on  the  front  platform  of  the  action  for  the  injury.  And  see  Hughes  v, 
leading  car,  and  drawn  by  a  single  horse,  Macfie,  2  H.  &  C.  744.  The  case  at  bar 
were  driving  over  the  tracks  of  the  com-  differs  very  much  from  the  three  cases 
pany  in  a  public  highway  in  the  city  of  previously  stated ;  for  in  the  case  at  bar 
Providence  from  the  stables  to  the  repair  the  cars,  instead  of  being  left  unattended, 
shops,  a  lad  six  years  old,  to  outstrip  a  were  in  the  chai^  of  the  driver  who  was 
playmate  with  whom  he  was  racing,  in  the  act  of  driving  them,  so  that  there 
jumped  on  the  rear  platform  of  the  leading  was  nothing  done  to  encourage  the  tres- 
car  and  soon  afterward  fell  off  or  jumped  imiss,  which  was  merely  the  result  of  a 
off  and  was  seriously  injured.  The  lad's  momentary  impulse.  Ordinarily  a  man 
mother  testified  that  he  told  her  that  he  who  is  using  his  property  in  a  public  plac« 
fell  off,  but  in  cross-examination  when  is  not  obliged  to  employ  a  special  guard 
asked  if  he  did  not  say  that  he  was  afraid  to  protect  it  from  the  intnision  of  children, 
the  driver  would  see  him  and  therefore  merely  because  an  intruding  child  may  be 
jumped  off,  replied,  **  Yes,  sir  ;  I  think  injured  by  it.  We  have  all  seen  a  boy 
probably  he  did,  but  am  not  ([uite  sure  lie  climb  up  behind  a  chaUe  or  other  vehicle 
told  me  he  fell  off."  The  driver  testified  for  the  purpose  of  stealing  a  ride,  soroe- 
that  he  did  not  see  the  boys  and  knew  times  incurring  a  good  deal  of  risk.  It 
nothing  of  the  accident,  which  occurred  has  never  been  supposed  that  it  is  the 
between  two  and  three  P.  h.,  until  the  duty  of  the  owner  of  such  vehicle  to  keep 
evening.  In  an  action  against  the  horse-  an  outrider  on  purpose  to  drive  such  boys 
car  com^mny  to  recover  damages  for  the  in-  away,  and  that  if  he  does  not,  he  is  liable 
jury,  it  was  held  that  tlic  company  was  to  any  boy  who  is  injured  while  thus  se- 
not  chargeable  with  negligence,  and  that  crctly  stealing  a  ride.  In  such  a  case  no 
the  driver  of  the  car  was  not  chargeable  duty  of  care  is  incurred.  See  Lygo  v, 
with  any  neglect  of  duty.  It  was  also  Newbold,  9  Exch.  302 ;  and  the  remark 
held  that  the  company  was  not  bound  to  of  Black bukn,  J.,  in  Austin  v.  Great 
employ  a  second  man  to  guard  the  cars  'Western  Ry.  Co.,  L.  R.  2  Q.  B.  442,  446 ; 
from  intrusion  during  their  transit,  nor  and  yet  such  a  case  is  very  much  like  the 
was  it  under  any  duty  or  obligation  of  care  case  at  bar.  There  are  some  risks  in  re- 
to  the  boy  ;  and  that  a  city  ordinance  pro-  gard  to  which  a  child  ought  to  be  enlight- 
viding  that  **  cars  driven  in  the  same  di-  ened  before  he  is  committed  to  the  chances 
rection  shall  not  approach  each  other  of  the  street.  In  Hestonville  Passenger 
within  a  dihtance  of  three  hundred  feet  R.  R.  Co.  v,  Connelly  88  Penn.  St  520» 
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the  company  knew  that  children  resorted  to  play,  and  therefore 
that  it  was  bound  to  guard  against  the  dangerous  consequences 
likely  to  ensue  if  these  agencies  were  left  unguarded  or  unfastened. 
These  cases  have  been  made  the  subject  of  some  severe  criticism, 
but  we  are  inclined  to  think  that  the  doctrine  finds  support,  both  in 
principle  and  authority.  A  man's  dominion  over  his  own  land  is 
not  entirely  absolute,  but  is  qualified  by  that  time-honored  maxim 
sic  utere  tuo  ut  alienum  rum  Icedas ;  and  it  has  been  held,  and  the 
doctrine  never  denied,  that  a  man  may  not  set  spring-guns,  spears, 
or  man-traps  upon  his  land,  so  as  to  injure  even  a  trespasser  thereon ;  ^ 

32  Am.  Rep.  472,  the  plaintiff,  a  boy  be>  was  not  obligatory  upon  them.  And  see 
tween  sii  and  seven  years  old,  was  injured  Zoebiscb  v.  Tarbell,  10  Allen  (Mass.)»  385. 
in  an  attempt  to  climb  upon  the  front  Tbe  case  at  bar  is  in  our  opinion  a  case  of 
platform  of  a  horse-railroad  car  while  the  the  same  class.  The  defendant  company 
car  was  in  moderate  motion.  Tbe  car  was  is  not  liable  for  the  injury  to  the  plaintiff, 
a  car  used  for  suburban  travel,  and  ac-  because  it  never  incurred  any  duty  or  ob- 
cording  to  custom  was  in  the  charge  of  no  ligation  of  care  to  him.  If  the  driver  had 
one  but  the  driver,  who  at  the  time  of  the  seen  the  boy  on  the  platform  it  might 
accident  w{ls  engaged  on  the  rear  platform,  have  been  his  duty,  notwithstanding  the 
The  court  held  that  the  i  ail  way  company  Itoy  was  a  mere  intruder,  to  stop  the  car 
was  not  liable  for  the  injury,  the  injury  and  put  him  safely  off.  If  the  driver  had 
having  resulted,  not  from  any  neglect  of  stopped  the  cars  so  as  to  afford  the  boy  an 
the  person  in  charge,  *but  from  the  sud-  inviting  opportunity  to  gut  on  them,  thus 
den  and  unnuticii>ated  act  of  the  child  it-  tempting  his  childish  instinct,  it  might 
self.'  *It  may  be  assumed,'  say  the  have  been  his  duty  to  look  through  the 
court,  '  that  a  child  old  enough  to  be  cars  before  starting,  and  if  he  found  the 
trusted  to  run  at  large  has  wit  enough  to  boy,  to  remove  him.  The  case  pi*esents  no 
avoid  ordinary  danger,  and  so  persons  such  circumstances.  We  think  therefore 
who  have  business  on  the  streets  may  that  on  this  point  there  was  no  evidence 
reasonably  conclude  that  such  a  one  will  on  which  the  case  could  have  been  properly 
not  voluntarily  ^Jirust  itself  under  the  feet  left  to  the  jury,  and  that  if  it  had  been  left 
of  their  horses  or  under  the  wheels  of  their  to  them,  and  they  had  found  for  the  plain- 
carriages,  and  a  fortiori  may  they  conclude  tiff,  it  would  be  our  duty  to  set  the  ver- 
that  they  are  not  to  provide  against  possi-  diet  aside.  Therefore  the  nonsuit  was 
hie  damages  that  may  result  to  the  infant  rightly  granted."  Brown  v.  European, 
from  its  own  wilful  trespass.'  The  doc-  &c.  R.  K.  Co.,  58  Me.  884. 
trine  of  this  case  is  well  supported  by  *  Jordin  r.  Crump,  8M.  &W.  787.  In 
other  cases.  Morrissey  v.  Eastern  R.  R.  Whirley  v.  Whiteman,  1  Head  (Tenu.), 
Co.,  126  Mass.  877  ;  30  Am.  Rep.  686  ;  610,  the  defendant  owned  a  paper-mill, 
Gavin  v.  City  of  Chicago,  97  111.  66  ;  37  the  machinery  of  which  was  proxiclled  by 
Am.  Rep.  99  ;  McAlpin  v.  Powell,  70  steam.  There  was  a  shaft  proceeding 
N.  Y.  126  ;  26  Am.  Rep.  555  ;  55  How.  from  the  engine-house  and  extending 
Pr.  (N.  Y.)  163;  Snyder  v.  Han.  &  St.  throngh  the  wall  of  the  mill-house.  On 
Jos.  R.  R.  Co.,  60  Mo.  413.  These  are  the  end  of  this  shaft,  some  eight  or  ten 
all  cases  of  injury  to  intrusive  or  trespass-  inches  outside  of  the  wall,  was  fixed  a  cog- 
ing  children,  in  which  the  defendants  wheel  geared  into  another  cog-wheel.  The 
were  held  to  be  exempt  from  liability,  al-  wheels  revolved  from  ten  to  twenty  inches 
though  they  might  have  prevented  the  from  the  ground.  They  were  alx)ut  twenty 
injury  ;  because  the  kind  of  care  which  feet  frofhi  the  street,  in  an  open  space,  en- 
would  have  been  required  to  prevent  it  tirely  exposed,  without  any  cover,  guard 
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that  he  may  not  throw  poisoned  com  upon  his  land,  which  may  be 
eaten  by  his  neighbors'  hens  trespassing  there ;  ^  or  keep  a  ferocious 
dog  upon  his  premises^  unchained,  or  so  as  to  bite  even  a  trespasser^ 
without  being  liable  for  the  injurious  consequences.  Indeed,  numer- 
ous instances  might  be  referred  to  in  which  this  principle  has  been 
adopted.  Again,  railway  companies  do  not  hold  their  property  by 
precisely  the  same  tenure  as  an  individual  does.  They  are  qiuisi 
public  corporations,  and  by  a  species  of  common  consent  which  may 
be  said  to  amount  to  a  usage,  people  enter  upon  their  tracks  and 
grounds  with  nearly  the  same  freedom  that  they  do  upon  public 
grounds,  and  without  feeling  that  they  are  trespassers.  While  this 
may  not  be  done  as  a  strict  matter  of  legal  right,  yet  it  is  idle  to  say 
that,  permitting  such  use,  knowingly,  and  without  objection,  they 
nevertheless  have  the  right  to  expose  such  qtiasi  licensees  to  any 
species  of  danger  they  may  choose  to,  particularly  those  not  com- 
petent to  judge  of  the  danger,  without  incurring  liability  for  the 
consequences. 

In  a  recent  case  in  New  York,^  the  Court  of  Appeals  acting  upon 
this  principle  held  that,  where  a  railway  company  has  for  more  than 

or  enclosure.     The  wheels  were  generally  joyment  of  his  property  as  in  his  personal 

in  motion.     Plaintiff  and  other  children  actions  and  conduct,  and  that  though  a 

were  in  the  habit  of  playing  about  the  man  may  do  a  lawful  thing,  yet  if  any 

mill.     The  plaintiff  was  about  three  years  damage  thereby  befall  another,  he  shonld 

old,  and  lived  with  his  mother,  across  the  be  answerable  if  he  might  hare  aroided 

street  and  nearly  opposite  the  mill.     One  it.'* 

day  when  the  engineer  and  other  hands  >  Johnson  v.  Patterson,  14  Conn.  1. 

were  absent  at  dinner,  leaving  the  wheels  *  Mann  v.  Reed,  4  Allen  (Mass.),  431. 

running,  the  plaintiff  was  caught  by  the  •  Barry  v.  N.  Y.  Central  R  R.  Co.,  92 

wheels  and  injured.     The  wheels  might  N.  Y.  289  ;   44  Am.  Rep.  377.     But  see 

easily  have  been  boxed  or  enclosed,  so  as  Morgan  v.   Pennsylvania   R.  R.   Co.,   19 

to  have  avoided  the  danger  of  injury  to  Blatchf.  (U.  S.  C.  C.)  239.     In  a  recent 

any  one.     The  jury  found  for  the  defend-  English  case,  —  Clark  v.  Chambers,  L.  R. 

ant,  and  the  court  set  aside  the  verdict  as  3  Q.   B.  Div.   327,  —  the  defendant  had 

contrary  to  evidence,  saying  :  "  We  feel  placed  in   a  private  road   adjoining   his 

clear  from  the  facts  proved  in  this  record,  ground  a  hurdle  with  cheveaux  dc  frist 

that  the  defendants  were  guilty  of  negli-  on  the  top  in  onler  to  prevent  the  public 

gence,   perhaps  it  might  be  said,   gross  from  looking  over  the  barrier  at  athletic 

negligence,  in  leaving  machinery  so  ex-  sports  in   his   ground.      Some   one,   not 

posed  as  that  by  possibility  it  might  be  known,   removed  the  hurdle  to  another 

the  cause  of  injury  to  others.  ...  In  play-  spot  without  the  defendant's  authority, 

ing  about  the  cog-wheels  the  plaintiff  was  and  the  plaintiff,  passing  of  right  along 

but  indulging  the  natural  instinct  of  a  the  road  soon  afterward  in  the  dark,  and 

child  in  yielding  to  the  temptation  into  knowing  the  original  position  of  the  hur- 

which  he  was  led  by  the  negligence  of  the  die  but  not  that  it  was  moved,  ran  his  eye 

defendant      These  cases    rest  upon  the  against  the  cheoeaux  cU  /rise  and  lost  his 

principle  that  the  law  imposes  restrictions  sight.     The  jury,  in  an  action  for  negli- 

upon  every  one,  as  well  in  the  use  and  en-  gence,  held  that  the  defendant's  original 


SEC.  321.]     CHILDREN  INJURED  BY  DANGEROUS  AGENCIES.    1293 

thirty  years  permitted  the  public  to  cross  its  tracks  at  a  certain  point 
not  in  itself  a  public  crossing,  it  owes  the  duty  of  reasonable  care  to 

erection  of  this  hurdle  was  unauthorized  horse,  and  not  the  defendant,  was  liable, 
and  wrongful ;  that  the  eheveaux  de  frise  It  was  also  contended  that  the  bad  niau- 
were  dangerous  to  the  safety  of  persons  agement  of  the  plaintiff's  shopman  ba3 
using  the  road,  and  that  there  was  no  contributed  to  the  accident.  But  Tindal, 
contributory  negligence.  They  gave  the  C.  J.,  ruled  that  even  if  this  were  believed 
plaintiff  a  substantial  verdict  It  was  held  it  would  not  avail  as  a  defence,  'if,'  he 
that  the  plaintiffs  injury  was  not  an  iiu-  says,  '  a  man  chooses  to  leave  a  cart  stand- 
probable  consequence  of  the  defendant's  ing  in  thu  street  he  must  take  the  risk  of 
act ;  that  it  was  the  defendant*s  duty  to  any  ipischief  that  may  be  done.'  Lynch  v. 
take  all  necessary  precautions,  under  the  Nurdiu,  1  Q.  B.  29,  is  a  still  more  striking 
cireumstances,  to  pnftect  persons  exerois-  case.  There,  as  in  the  former  case,  the 
ing  their  right  of  way,  and  that  the  action  defendant's  cart  and  horse  had  been  left 
was  maintainable.  Cockburn,  C.  J.,  in  standing  unattended  in  the  street.  The 
delivering  judgment,  said  :  ''The  ground  plaintiff,  a  child  of  seven  years  of  age 
of  defence  in  point  of  law  taken  at  the  playing  in  the  street  with  other  boys,  was 
trial  and  on  the  argument  on  the  rule  was,  getting  into  the  cart  when  another  boy 
that  although  if  the  injury  had  resulted  made  the  horse  move  on.  The  plaintiff 
from  the  use  of  the  cheveaux'de-fritte  bur-  was  thrown  down  and  the  wheel  of  the 
die,  as  placed  by  the  defendant  on  the  cart  went  over  his  leg  and  fractured  it. 
road,  the  defendant,  on  the  facts  as  ad-  A  well  considered  judgment  was  delivered 
mitted  or  as  found  by  the  jury,  might  by  Lord  Denman.  He  says :  '  It  is  urged 
have  been  liable,  yet  as  the  immediate  that  the  mischief  was  not  produced  by  the 
cause  of  the  accident  was  not  the  act  of  mere  negligence  of  the  servant  as  asserted 
the  defendant,  but  that  of  the  person,  who-  in  the  declaration,  but  at  roost,  by  that 
ever  he  may  have  been,  who  removed  the  negligence  in  combination  with  two  other 
spiked  hurdle  from  where  the  defendant  active  causes,  —  the  advance  of  the  horse 
had  fixed  it,  and  placed  it  across  the  foot-  in  consequence  of  hb  being  excited  by  the 
way,  the  defendant  could  not  be  held  lia-  other  boy,  and  the  plaintiffs  improper 
ble  for  an  injury  resulting  from  the  act  of  conduct  in  mounting  the  cart,  and  so  com- 
another.  On  the  part  of  the  plaintiff  it  mitting  a  trespass  on  the  defendant's  chat- 
was  contended  that  as  the  act  of  the  de-  tel.  On  the  former  of  these  two  causes  no 
fendant  in  placing  a  dangerous  instrument  great  stress  was  laid,  and  I  do  not  appre- 
on  the  road  had  been  the  primary  cause  bend  that  it  can  be  necessary  to  dwell  on 
of  the  evil  by  affording  the  occasion  for  its  it  at  any  length,  for  if  I  am  guilty  of  neg- 
being  removed  and  placed  on  the  footpath  ligence  in  leaving  anything  dangerous 
and  so  causing  the  injury  to  the  plaintiff,  where  I  know  it  to  be  extremely  probable 
he  was  responsible  in  law  for  the  conse-  that  some  other  person  will  unjustifiably 
quences.  Numerous  authorities  were  cited  set  it  in  motion  to  the  injury  of  a  third, 
in  support  of  this  position."  The  court  and  if  that  injury  should  be  so  brought 
then  review  Scott  V.  Shepherd,  SWils.  408;  about,  I  presume  that  the  sufferer  might 
2  W.  Bl.  892,  the  "  squib "  case ;  Dixon  o.  have  redress  by  action  against  both  or 
Bell,  6  M.  &  S.  198,  the  loaded-gun  case;  either  of  the  two,  but  unquestionably 
Ilott  V.  Wilkes,  3  B.  &  A.  804,  the  spring-  against  the  first.'  And  then,  by  way  of 
gun  case  ;  Jordin  v.  Crump,  8  M.  &  W.  illustration,  the  Chief  Justice  puts  the  case 
782,  the  dog-spear  case,  and  continue  :  of  a  gamekeeper  leaving  a  loaded  gun 
"  In  Illidge  v.  Goodwin,  5  C.  &  P.  190,  against  the  wall  of  the  playground  where 
the  defendant's  cart  and  horse  were  left  school-boys  were  at  play,  and  one  of  the 
standing  in  the  street  without  any  one  to  boys  in  play  letting  it  off  and  wounding 
attend  to  them.  A  person  passing  by  another.  '  I  think  it  will  not  be  doubted,' 
whipped  the  horse,  which  caused  it  to  baclc  says  Lord  Denman,  '  that  the  gamekeeper 
the  cart  against  the  plaintiff's  window.  Tt  must  answer  in  damages  to  the  wounded 
was  urged  that  the  man  who  whipped  the  party.    This,'  he  adds,  '  might  possibly  be 
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those  so  using  the  crossing.     This  doctrine  was  not  put  upon  the 
ground  that  the  public  had  acquired  the  right  by  long  user,  to  cross 

assumed  as  clear  in  principle^  bat  there  is  were  injured.    It  was  held  that  while  the 
also  the  authority  of  the  present  Chief  Jus-  plaintiff  whose  act  had  caused  the  flap  to 
tice  of  the  Common  Pleas  in  its  support  in  faU  could  not  recover,  the  other  plaintiff 
Illidge  V.  Goodwin.'    It  is  unnecessary  to  who  had  been  injured  could,  provided  he 
follow  the  judgment  in  the  consideration  had  not  been  playing  with  the  other  so  far 
of  the  second  part  of  the  case,  namely,  as  to  be  a  joint  actor  with  him.     Bird  v. 
whether  the  plaintiff,  having  contributed  Holbrook,  4  Bing.  628,  is  another  striking 
to  the  accident  by  getting  into  the  cart,  case,  as  there  the  plaintiff  was  undoubtedly 
was  prevented  from  recovering  in  the  ac-  a  trespasser.      The   defendant  being  the 
lion,  as  no  such  question  arises  here.     In  owner  of  a  garden  which  was  at  some  dis- 
Daniels  v.  Potter,  4  C.  &  P  262,  the  de-  tance  from  his  dwelling-house,  and  which 
fendants  had  a  cellar  o()ening  to  the  8treet.  was  subject  to  depredations,  had  set  in  it 
The  flap  of  the  ccllur  had  been  set  back  without  notice  a  spring-gun  for  the  protec- 
while  defendant's  men  were  lowering  coals  tion  of  his  property.     The  plaintiff,  who 
into  it,  as  the  x>laintiff  contended,  without  was  not  aware  that  a  spring-gun  was  set  in 
proper  care  having  been  taken  to  secure  the  garden,  in  order  to  catch  a  pea-fowl, 
it.     The  flap  fell  and  injured  the  plaintiff,  the  property  of  a  neighbor,    which   had 
The  defendant  maintained  that  the  flap  escaped  into  the  garden,  got  over  the  wall, 
had  been  properly  fastened,  but  also  set  and  his  foot  coming,  in  his  pursuit  of  the 
up  a  defence  that  its  fall  had  been  caused  bird,  into  contact  with  the  wire  which 
by  some  children  playing  with  it.     But  communicated  with  the  gun,   the  latter 
the  only  question  left  to  the  jury  by  Tin-  went  off  and  injured  him.     It  was  held, 
DAL,  C.  J.,  was  whether  the  defendant's  though  his  own  act  had  been  the  imme- 
men  had  used  reasonable  care  to  secure  the  diate  cause  of  the  gun  going  off,  yet  that 
flap.      His  direction  implies  that  in  that  the  unlawful  act  of  the  defendant  in  set- 
case  only  would  the  intervention  of  a  third  ting  it,  rendered  the  latter  liable  for  the 
party   causing  the  injury  be  a  defence,  consequences.     In  the  course  of  the  dis- 
The  cases  of  Hughes  v,  Macfie,  and  Abbott  cussion  a  similar  case  of  Jay  v.  Whitfield 
v.  Macfie,  2  H.  &  C.  744,  —  two  actions  was  mentioned,  tried  before  Richards, 
arising  out  of  the  same  circumstances  and  C.  B.,  in  which  a  plaintiff,  who  had  tres- 
tried  in  the  Passage  Court  at  Liverpool,  —  passed  upon  premises  in  order  to   cut  a 
though  at  variance  with  some  of  the  fore^  stick,  and  had  been  similarly  injured,  had 
going  so  far  as  relates  to  the  effect  of  the  recovered  substantial  damages,  and  no  at- 
plaintiff's  right  to  recover  where  his  own  tempt  had  been  made  to  disturb  the  ver- 
act  as  a  trespasser  has  contributed  to  the  diet."    The  court  then  i-evicws  Harrison 
injury  of  which  he  complains,  is  in  accord-  v.  Great  Northern  Riilway  Co.,  3  H.  &  C. 
ance  with  them  as  respects  the  defend-  231,  and  concludes  as  follows :  "  We  ac- 
ant's  liability  for  his  own  act  where  that  quiesce  in  the  doctrine  thus  laid  down  as 
is  the  primary  cause,  though  the  act  of  applicable  to  the  circumstances  of  the  par- 
another  may  have  led  to  the  immediate  ticniar  case  ;  but  we  doubt  its  applicabil- 
result.     The  defendants  had  a  cellar  oi)en-  ity  to  the  present,  which  appears  to  us 
ing  to  the  street.     Their  men  had  taken  to  come  within  the  principle  of  Scott  r. 
up  the  flap  of  the  cellar  for  the  purpose  of  Shepherd,  Dixon  v.  Bell,  and  other  cases 
lowering  casks  into  it,  and  having  reared  to  which  we  have  referred.     At  the  same 
it  against  the  wall  nearly  upright,  with  its  time  it  appears  to  us    that  the  case  be- 
lower  face,  on  which  there  were  cross-bars,  fore  us  will  stand  the  test  thus  said  to 
towards  the  street,  had  gone  away.     The  be  the  true  one.     For  a  man  who  unlaw- 
plaintiff  in  one  of  the  actions,  a  child  of  fully  places  an  obstruction  across  either  a 
five  years  old,  got  upon  the  cross-bars  of  public  or  private  way  may  anticipate  the 
the  flap  and  in  jumping  off  them  brought  removal  of  the  obstruction  by  some  one 
down  the  flap  on  himself  and  another  child  entitled  to  use  the  way  as  a  thing  likely 
(the  plaintiff  in  the  other  action)  and  both  to  happen  ;  and  if  this  should  be  done,  the 
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the  railway  at  the  point  in  question,  but  upon  the  principle  that  the 
acquiescence  of  the  company  in  such  use  amounts  to  a  license  and 
permission  to  the  public  to  cross  there.^     In  a  recent  North  Carolina 

probability  is  that  the  obstraction  so  re-  with  which  it  is  obviously  in  conflict.     If 
moved  will,  instead  of  being  carried  away  the  decision  as  to  negligence  is  in  conflict 
altogether,  *  be    placed    somewhere  near;  with  our  judgment  in  this  case,  we  can 
thus  if  the  obstruction  be  to  the  carriage*  only  say  we  do  not  acquiesce  in  it.     It  ap- 
way,  it  will  very  likely  be  placed,  as  was  pears  to  us  that  a  man  wlio  leaves  in  a 
the  case  here,  on  the  footpath.     If  the  ob-  public  ploM    along  which  persons,    and 
stmction  be  a  dangerous  one,  wheresoever  among  them  children,  have  to  pass,  a  dan- 
placed,  it  may, as  was  also  the  case  here,  be-  gerous  machine  which  may  he  fataJ  to  any 
come  a  source  of  danger,  from  which  should  one  who  touches  U,  without  any  precaution 
injury  to  an  innocent    party  occur,   the  against  mischief,  is  not  only  guilty  of  neg- 
original  author  of  the  mischief  should  be  ligence,  but  of  negligence  of  a  very  repie- 
held  responsible.      Moi-eover,  we  are  of  henMle  character,  and  not  the  less  so  be- 
opinion  that  if  a  person  places  a  dangerous  cause  the  imprudent  and  unauthorized  act 
obstruction  in  a  highway  or  in  a  private  of  another  may  be  necessary  to  realize  the 
road,  over  which  persons  have  a  right  of  mischief  to  which   the    unlawful  act  or 
way,  he  is  bound  to  take  all  necessary  pre-  negligence  of  the  defendant  has  given  oc- 
cautions  to  protect  persons  exercising  their  casion.     But  be  this  as  it  may,  the  ca^e 
right  of  way,  and  that  if  he  neglects  to  do  cannot  govern  the  pi^esent.     For  the  dt*ci- 
80  he  is  liable  for  the  consequences.     It  is  sion  proceeded  expressly  on    the  gi*ound 
unnecessary  to  consider  how  the  matter  that  there  had  been  no  default  in  the  de- 
would  have  stood  had  the  plaintiff  been  a  fendant ;  hei'e  it  cannot  be  disputed  that 
trespasser.     The  case  of  Mangam  v.  Atter-  the  act  of  the   defendant  was  unlawful, 
ton,  4  H.   &  C.    888,   L.  R.,  1   Ex.  289,  On  the  whole,  we  are  of  opinion,  both  on 
was  cited  before  us  as  a  strong  authority  principle  and  authority,  that  the  plaintiff 
in  favor  of  the  defendant.     The  defendant  is  entitled  to  our  judgment." 
had  there  exposed  in   a  public  market-  ^  In  Coppner  v.  Penn.  R.  R.  Co.  12  111. 
place  a  machine  for  cru.shingoU-cake,  with-  App.    600,  the  plaintiff,  a  child  four  or 
out  its  being  thrown  out  of  gear,  or  the  five  years  old,  was  injured  by  the  closing 
handle  being  fastened,  or  any  person  hav-  of    the  defendant's    railway  drawbridge 
ing  the  care  of  it ;  the  plaintiff,  a  boy  while  he  was  playing  near  or  upon  it  The 
four  years  of  age,  returning  from  school  court  below  directed  a  verdict  for  the  de- 
with  his  brother,  a  boy  of  seven,  and  some  fendant,   but    the    appellate  court    held 
other  boys,  stopped  at  the  machine.     One  that    the  question  of  negligence  should 
of  the  boys  began  to  turn  the  handle  ;  the  have  been  submitted  to  the  jury.     The 
plaintiff,  at  the  suggestion  of  his  brother,  bridge  was  a  continuation  of   a  public 
placed  his  hand  on  the  cogs  of  the  wheels,  street,  and  the  injury  probably  took  place 
and  the  machine  being  set  in   motion,  while   the  plaintiff  was  within  the  boun- 
three  of  his  Angers  were  crashed.     It  was  daries  of  the  street,  but  the  court  declined 
held  by  the  Court  of  Exchequer  that  the  to  put  the  decision  on  that  ground,  and 
defendant  was  not  liable  ;   first,   because  observed  :  **  But  even  if  we  are  to  regard 
there  was  no  negligence  on  the  part  of  the  the  locus  in  qvo  of  the  injury  as  being 
defendant,  or  if  there  was  such  negligence,  wholly  upon  the  private  grounds  of  the 
it  was  too  remote  ;  secondly,  because  the  defendant,  we  think  there  was  evidence 
injury  was  caused  by  the  act  of  the   boy  which  should  have  been  submitted  to  the 
who  turned  the  handle,  and  of  the  plain-  jury  tending  to  charge  the  defendant  with 
tiff  himself,  who  was  a  trespasser.    With  negligence.    The  general  rule  doubtless  is, 
the  latter  ground  of  the  decision  we  have  that  the  owner  of  private  grounds  is  un- 
in  the  present  case  nothing  to  do,  other-  der  no  obligation  to  keep  them  in  a  safe  con - 
wise  we  should  have  to  consider  whether  dition  for  the  benefit  of  trespassers,  iiUers, 
it  should  prevail  against  the  cases  cited  bare  licensees,  or  others  who  come  upon 
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case  ^  a  private  way  was  opened  by  the  defendant  for  his  own  con- 
venience, and  a  bridge  built  over  a  creek  which  ran  across  it,  and  the 
pvblic  used  the  same  with  his  knowledge  and  permission.  The  plain  tiif 
sustained  injury  by  the  breaking  of  the  bridge,  which  the  defendant 
knew  to  be  unsafe,  but  which  was  apparently  safe.  It  was  held  that 
the  defendant  was  liable. 

But  in  all  these  cases  the  character  of  the  dangerous  agency  must 
be  such,  and  it  must  be  in  such  a  public  or  frequented  place  that  the 
company  are  bound  to  know  that  it  is  liable  to  inflict  injury  unless 
proper  care  is  used  to  prevent  it,  and  that  children  or  adults  are  ac- 
customed to  go  there.^    Thus,  where  a  railroad  company  constructed 

them,  not  by  invitation  either  express  or  im-  does  not,  so  far  as  we  can  see,  conllict  in 

plied,  but  for  their  own  convenience  or  plea-  the  least  with  the  view  we  have  taken  in 

sure,  or  to  gratify  their  cariosity,  however  this  case.      In  that  case  there  was  no 

innocent  or  laudable  their  purpose  may  be.  charge    of   negligence  in    operating  the 

To  this  rule,  however,  there  are  various  ex-  bridge,  but  merely  in  the  manner  in  which 

ceptions,  and  one  well  recognized  by  the  it  was  constructed  and  maintained.     The 

authorities  is,  where  the  owners  of  grounds  question  was  simply  as  to  the  measure  of 

are  held  liable  for  injuries  to  children,  care  required  of  a  municipal  corporation 

although  trespassing  at  the  time,  where,  in  the  maintenance  of  its  bridges  ;  and  it 

from  the  peculiar  nature  and  exposed  posi-  was  held  to  be  its  duty  to  keep  and  main- 

tion  of  the  dangerous  defect  or  agent,  the  tain  them  in  a  reasonably  safe  condition, 

owner  should  reasonably  anticipate  such  but  not  so  as  to  render  injuries  to  persons 

injury  to  flow  therefrom  as  actually  hap-  using  them  impossible.     Here  the  defend- 

pened.     In  such  cases  it  is  held  that  the  ant  is  a  private  corporation  charged  with 

question  of  negligence  is  for  the  jury,  negligence  in  operating  a  bridge  erected 

See  Union  Stock  Yards,  ftc.  v.  Rourke,  10  by  it  either  on  its  own  grounds  or  in  the 

Brad.  (lU. )  474.    The  distingnishing  prin-  public  highway,  for  its  own  convenience 

ciple  upon  which  all  such  coses  rest  is,  and  benefit,  and  the  question  is,  whether 

that  the  persons  injured  were  mere  chil-  there  is  any  evidence  for  the  jury  to  oon- 

dren,    without  judgment    or  discretion,  sider,    tending  to  support  the  chaige  of 

and  likely  to  be  drawn  by  childish  curi-  negligence.     The  propositions  now  before 

osity,  or  the  instincts  of  childhood,  into  us  being  so  essentially  different  in  all  their 

places  of  danger.     In  the  present  case,  the  features  from  tliose  involved  in  Gavin's 

jury  should  have  been  left  to  find  from  the  case,  we  are  unable  to  perceive  the  bearing 

evidence,  whether  the  bridge  in  question  of  that  decision  as  an  authority  here."  See 

was  a  dangerous  structure,  from  which  the  Nagle  v,   Missouri  Pacific  R,  R.  Co.,  75 

defendant  should  reasonably  have  antici-  Mo.  658 ;  42  Am.  Rep.  418. 
pated  such  injury  to  happen  as  the  plain-         i  Campbell  v,  Boyd,  88  N.  C.  129  ;  43 

tiff    actually     suffered    therefrom,    and  Am.  Rep.  740. 

whether  the  servant  of  the  defendant  in         a  From  persons  who  leave  dangerous 

chai^ge  of  said  bridge,  under  all  the  facts  openings,  erections,  machines,   or   other 

and  circumstances  appearing  in  evidence,  things  exposed  in  or  directly  adjacent  to 

used  ordinary  and  reasonable  care  and  pre-  streets  or  other  public  places,  a  due  meas- 

caution  to  prevent  the  happening  of  such  ure  of  care  is  of  course  exacted.    This  was 

iiyury.    The  case  of  City  of  Chicago  v.  held  in  Lynch  «.  Nurdin,  1  Q.  B.  Div.  29, 

Gavin,  1  Brad.  (111.)  802,  decided  by  this  where  a  horse  and  wagon  were  left  un- 

court,  and  afterward  by  the  Supreme  Court,  fastened  and  unattended  in  a  public  street, 

Gavin  v.  City  of  Chicago,  97  111.  66,  87  and  a  boy,  seven  years  old,  climbed  on  the 

Am.  Rep.  99,  to  which  we  are  referred,  cart,  other  children  started  the  horse  and 
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a  certain  switch-track,  667  feet  in  length,  on  its  own  land,  near  a 
small  village,  making  the  grade  thereof  280  feet,  at  the  rate  of  80 
feet  to  the  mile,  and  afterwards  for  several  years  operated  its  railroad 
and  switch-track,  and  then,  in  accordance  with  its  usual  custom, 
placed  a  flat-car  on  the  switch-track  and  grade,  and  properly  fastened 
it  with  an  ordinary  hand-brake,  and  on  the  next  day  a  small  boy 
four  years,  eight  months,  and  a  few  days  old,  went  to  the  car  without 
any  right  or  authority  so  to  do,  and  without  the  knowledge  or  con- 
sent of  the  railroad  company,  and  not  accompanied  by  any  person, 
and  climbed  upon  the  car  and  unfastened  the  brake,  and  the  car  then 

the  boy  was  injured  ;  and  also  in  Lane  «.  the  children  were  rightfuUy  on  his  prem- 
Atlantic  Works,  107  Mass.  104,  where  ises.  It  wotdd  be  improper  to  burden  the 
the  circumstances  were  quite  similar, —  mechanical  industries  of  the  country  by 
111  id.  186,  —  and  in  MuUaney  r.  Spence,  such  a  rule.  Without  holding,  therefore, 
15  Abb.  Pr.  (N.  Y.)  n.  8.  319,  where  that  there  may  not  be  pieces  of  machinery 
an  elevator  opened  on  the  street  by  a  so  peculiarly  dangerous  that  a  right  of 
sliding  door,  and  the  door  being  left  action  would  exist  at  common  law  for  in- 
open  and  unguarded,  a  child  four  years  juries  received  from  them  if  left  un- 
and  a  half  old,  approacheil  the  opening  guarded,  we  do  not  think  the  drilling-ma- 
and  was  injured  by  a  descending  car.  So  chine  in  question  is  such  machinery."  In 
in  Whirley  v.  Whiteman,  1  Head  (Tenn.),  Mangam  v,  Atterton,  L.  R.  1  Ex.  2S9, 
610,  where  a  cog-wheel,  connected  with  where  the  defendant  had  left  exposed,  un- 
machinery  in  a  mill,  was  left  revolving,  guarded,  and  in  gear,  in  a  public  market- 
unguanled,  and  exposed  in  an  open,  unin-  place,  a  machine  for  crushing  oil-cake,  and 
closed,  unguarded  sjiace,  about  twenty  a  boy  four  years  oM,  ailviaed  by  his  brother 
feet  from  the  highway,  and  a  child  three  of  seven,  put  his  fingers  In  the  gearing 
years  old,  who  lived  across  the  street,  was  while  others  turned  the  crank,  and  was 
caught  and  injured  while  playing  about  {injured.  Stress  was  laid  on  the  fact  that 
the  wheel.  In  Abbott  v.  Mcfie,  2  H.  &  C.  the  immediate  cause  of  the  injury  was  the 
744,  where  the  defendant  owned  a  ware-  act  of  the  others  in  turaing  the  crank, 
house,  with  a  cellar  in  front,  in  a  public  Bramwkll,  B.,  said  :  "The  defendant  is 
street,  opening  with  a  flap  or  lid,  raised  and  no  more  liable  than  if  he  had  exposed  goods 
leaned  against  a  vmW,  and  a  child  five  colored  with  a  poisonous  pnliit,  and  the 
years  old  was  hurt  by  the  falling  down  of  child  had  sucked  them."  He  even  sug- 
the  lid,  he  was  held  liable.  But  in  Wood  gests  that  if  the  child's  fingers  had  injured 
p.  Independent  School  District,  44  Iowa,  27,  the  machine  he  would  have  been  liable  to 
it  was  held  not  negligent  to  leave  a  well-  the  owner.  The  decision  on  the  ground  of 
drilling  machine  unlocked  and  unguarded  negligence  is  criticised  by  Cockburn,  C. 
in  the  yard  of  a  public  school-house,  J.,  in  Clark  v.  Chambers,  8  Q.  B.  Div. 
whereby  one  of  the  young  investigators  of  827.  He  says  :  "  It  appears  to  us  that  a 
science  was  injured,  outside  of  the  school  man  who  leaves  in  a  public  place,  along 
"  driU."  The  court  said  :  **  We  are  not  which  persons,  and  among  them  children, 
I>re(>ared  to  hold  that  every  person  having  have  to  pass,  a  dangerous  machine,  which 
upon  his  premises  machinery,  tools,  or  im-  may  be  fatal  to  any  one  who  touches  it, 
plements  which  would  be  dangerous  play-  without  any  precaution  against  mischief, 
things  for  children,  and  in  their  nature  is  not  only  guilty  of  negligence,  but  of 
affording  special  temptation  to  children  to  negligence  of  a  very  reprehensible  charac- 
play  with  them,  is  under  obligation  to  ter."  But  if  a  child  has  been  warned  not 
guard  them,  in  order  to  protect  himself  to  meddle  with  the  dangerous  thing  in 
from  liability  for  injuries  to  children  re-  question,  he  meddles  at  his  peril.  Hughes 
ceived  while  playing  with  them,  although  v,  Mcfie,  2  H.  &  C.  744. 
VOL.  II.  —  87 
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by  its  own  weight  moved  down  the  grade,  and  the  boy  either  jumped 
off  or  fell  off  in  front  of  the  car,  and  was  run  over  and  killed,  —  it 
was  held  that  the  company  was  not  guilty  of  any  culpable  negligence 
as  towards  the  boy,  nor  liable  for  damages  on  account  of  his  death.^ 
In  this  case  the  accident  which  occurred  was  one  which  could  not 
have  been  anticipated,  and  the  company  having  properly  fastened 
the  brakes  had  done  all  that  could  be  required  of  it  Said  the  court : 
"The  cars  were  not  dangerous  machines  left  exposed  near  a  populous 
city,  nor  were  they  of  that  alluring  character  to  entice  boys  to  play 
upon  them,  for  when  unfastened  they  would  move  only  a  few  feet 

1  Central  Branch  U.  P.  R.  B.  Co.  v.  turn  of  its  danger.  But  so  far  as  it  was 
Henigh,  23  Kan.  847.  In  Gill«*spie  v.  intended  to  sanction  the  doctrine  that  a 
McGowan,  100  Penn.  St.  144,  45  Am.  child  cannot  be  treated  as  a  trespasser  or 
Rep.  365,  the  defendant  owned  an  aban-  wrong-doer,  it  is  explicitly  oveiroled  by 
doned  brickyard  with  an  open  and  nn-  Gillespie  v.  McGowan,  100  Penn.  St. 
guarded  well  in  it,  in  plain  sight,  about  144.  The  latter  case  also  dissents  froai 
one  hundred  feet  from  the  highway.  The  the  doctrine  laid  down  in  the  fonner 
public  were  accustomed  to  cross  the  Held,  case,  that  *'  the  owner  of  premises  in  the 
bnt  the  patlis  were  somewhat  distant  from  neighborhood  of  a  populous  city,  and 
the  well.  The  nearest  dwelling-house  was  opening  on  a  public  highway,  must  so  use 
three  hundred  yards  off.  A  boy  eight  them  as  to  protect  those  who  stray  upon 
years  old  was  found  drowned  in  the  well,  them  and  are  accidentally  injured.**  Such 
He  fell  in  by  daylight.  The  Common  a  doctrine  was  regarded  as  being  in  con- 
Pleas  sustained  a  verdict  for  the  plaintiff,  flict  with  Grandich  v.  Wurst,  86  Penn. 
but  it  was  reversed  by  the  Supreme  Court.  St.  74,  27  Am.  Rep.  684,  in  which  it  was 
In  Hydraulic  Works  Co.  «.  Orr,  83  Penn.  held  that  *'  where  the  owner  of  land,  in 
St.  332,  a  child  six  years  old  strayed  from  the  exercise  of  lawful  dominion  over  it, 
a  street  through  a  gate  marked ''private"  makes  an  excavation  thereon,  which  is 
and  *'  no  admittance,"  but  sometimes  left  such  a  distance  from  the  public  highway 
open,  into  a  private  alley,  and  was  there  that  the  person  falling  into  it  would  be  a 
killed  by  the  falling  down  upon  it  of  a  trespasser  upon  the  land  before  reaching 
movable  platform  used  in  shipping  goods,  it,  the  owner  is  not  liable  for  an  injury 
The  court  instructed  the  jury  that  "a  thus  sustained."  In  that  case  the  defend- 
child  cannot  be  treated  as  a  trespasser  or  ant  had  made  an  excavation  within  eighty 
WTong-doer ; "  and  that  "  persons  who  hold  feet  of  a  street  in  Philadelphia,  and  it  was 
premises  opening  on  public  thoroughfares  unguarded  ;  but  the  court  held  the  owner 
must  use  them  in  such  a  way  as  to  protect  was  not  liable.  The  well  established  prin- 
those  who  might  accidentally  stray  upon  ciple  in  such  cases  is  that  "  where  an  exca- 
them."  This  instruction  was  affirmed,  vation  is  made  adjoining  a  public  way,  m 
But  this  case  is  distinguished  by  the  that  a  person  walking  on  it  might,  by 
court  from  the  Gillespie  case  on  the  ground  making  a  false  step  or  being  affected  with 
that  the  defendant  "  maintained  upon  its  sudden  giddiness,  fall  into  it,  it  is  r?ason- 
premises  what  this  court  designated  as  able  that  the  person  making  such  excava- 
a  danrjarmis  and  deadly  trap,  weighing  tion  should  be  liable  for  the  consequences, 
over  eight  hundred  pounds,  and  liable  to  Bnt  when  the  excavation  is  made  at  some 
fall  at  any  moment  and  'crush  children  distance  from  the  way,  and  the  person 
beneath  it  like  mice  in  a  dead  fall.'  It  falling  into  it  would  be  a  trespasser  upon 
was  in  the  heart  of  the  city,  close  to  the  defendant's  land  before  he  reached  it, 
a  public  highway,  and  the  access  to  it  fre-  the  case  seems  to  be  different.'*  The  same 
qnently  left  open ;  and  it  was  moreover  doctrine  was  asserted  in  Knight  v.  Abert, 
BO  constructed  as  not  to  give  any  indica-  6  Penn.  St.  472. 
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and  then  stop.  Nor  were  tliey  dangerous  when  moving,  to  ordinary 
boys.  No  one  could  have  anticipated  that  a  boy  less  than  five  years 
old  would  have  gone  to  the  cars  unaccompanied  by  any  older  person, 
and  have  climbed  upon  one  of  them  and  unloosened  the  brake.  No 
such  thing  ever  occurred  before,  and  certainly  no  one  could  have 
anticipated  that  a  boy  big  enough  to  do  that  would  have  fallen 
off  or  jumped  off  in  front  of  the  car  so  that  the  car  would  have  run 
over  and  killed  him." 

•  The  same  principle  would  apply  in  a  recent  Pennsylvania  case  * 
in  which  a  boy  five  or  six  years  old  while  standing  upon  the  platform 
of  a  station,  was  hit  by  a  projection  from  a  passing  train  and  injured. 
He  was  there  from  curiosity  and  not  upon  business,  and  the  court 
held  that  he  could  not  recover.  But  in  this  case  the  court  based  its 
doctrine  upon  the  broad  ground  that  the  company  owed  the  plaintiff 
BO  duty  to  look  out  for  his  safety.^  A  similar  doctrine  was  held  in 
Indiana,  as  to  an  adult  who  was  at  one  of  the  defendant's  old  freight- 
stations,  without  invitation,  and  injured.^  In  this  case  the  plaintiff, 
who  was  twenty  years  old,  without  invitation  or  business,  but  for  the 
purpose  of  throwing  mud-balls  and  pitching  pennies,  intruded  upon 
a  ruinous  but  uninclosed  freight-house  of  the  defendants,  used  only 
for  storage,  and  while  there  a  sudden  storm  blew  a  fragment  of  the 
building  upon  him  and  injured  him.  It  was  held  that  he  was  reme- 
diless. The  court  said:  "There  is  no  testimony  tending  to  show 
that  the  appellant  was  at  the  freight-house  by  the  invitation  of  the 
appellee,  or  that  he  was  there  for  the  purpose  of  transacting  any 
business  with  the  appellee.     The  appellant  intruded  upon  the  prem- 

1  Baltimore,  &c.  R.  B.  Co.  v.  Schwind-  the  edge  of  the  platform,  with  no  other 

ling,  12  Weekly  Notes  of  Cases,  849.  purpose  or  motive  than  his  own  personal 

^  Green,  J.,  said:  "At  the  time  the  enjoyment.  His  elder  brother,  his  prin- 
plaintiff  received  his  injury  he  was  stand-  cipal  witness,  testified  that  he  told  him  to 
ing  on  the  platform  of  the  defendant,  so  come  back  from  where  he  was  standing, 
close  to  its  edge  that,  according  to  the  but  he  refused  to  do  so.  A  passing  car 
theory  upon  which  the  c«.se  was  tried  for  moving  at  a  very  slow  rate  of  speed,  not 
the  plaintiff,  he  was  stnick  by  a  slight  exceeding  three  or  four  miles  an  hour,  with 
projection  from  the  side  of  a  passing  freight-  an  iron  step  projecting  but  a  few  inchi>8 
car.  He  was  not  a  passenger,  he  had  no  from  the  side  of  the  car  (as  alleged  by  the 
business  of  any  kind  with  the  defendant,  plaintiff,  though  denied  by  the  defendant), 
or  any  of  its  agents  or  employes  ;  in  fact  struck  him  and  pulled  him  from  the  plat- 
he  was  a  boy  five  or  six  yeara  of  age,  amus-  form  under  the  wheels  of  the  car,  so  that 
ing  himself  looking  at  the  moving  train,  he  was  nin  over  and  injured.  In  these 
He  was  not  invited  upon  the  platform  by  circumstances  was  there  any  right  of  le- 
any  agent  of  the  defendant,  and  he  was  covery  ?  We  think  clearly  not" 
not  engagetl  in  the  act  of  crossing  either  the  *  Lang  v.  Cleveland,  &c.  R.  R.  Ca,  78 
track  or  the  platform  at  the  time  of  the  Ind.  823. 
accident.    He  was  simply  loitering  upon 
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ises  of  the  appellee,  and  is  not  therefore  entitled  to  that  protection 
which  one,  expressly  or  by  implication,  invited  into  the  boose  or 
place  of  business  of  another,  is  entitled  to.  The  appellant  was  a 
trespasser,  and  as  such  he  entered  upon  the  appellee's  premises, 
taking  the  risks  of  all  the  mere  omissions  of  the  appellee  as  to  the 
condition  of  the  grounds  and  buildings  thus  invaded  without  leave. 
We  do  not  wish  to  be  understood  as  holding  or  implying  that  if  on 
the  part  of  the  appellee  there  had  been  any  act  done  impljring  a 
willingness  to  inflict  the  injury  upon  the  appellant,  it  would  not  be 
liable.  But  we  think  tliere  is  nothing  in  the  evidence  from  which 
such  an  inference  can  be  reasonably  drawn.  The  building  could  be 
seen  by  all ;  its  condition  was  open  to  the  inspection  of  every  one ; 
it  had  been  abandoned  as  a  place  for  the  transaction  of  public  busi- 
ness ;  it  was  in  a  state  of  palpable  and  visible  decay,  and  no  one  was 
authorized,  impliedly  or  otherwise,  to  go  into  or  under  it  Under 
such  circumstances,  the  law  says  to  him  who  intrudes  into  such  a 
place  that  he  must  proceed  at  his  own  risk.  In  a  case  before  this 
court  ^  the  question  was  :  '  Is  a  milroad  company  bound  to  exercise 
ordinary  care  and  skill  in  the  erection,  structure,  or  maintenance  of 
its  station-house  or  houses,  as  to  persons  who  enter  or  are  at  the 
same,  not  on  any  business  with  the  company  or  its  agents,  nor  on 
any  business  connected  with  the  operation  of  its  road,  but  are  there 
without  objection  by  the  company,  and  therefore  by  its  mere  suffer- 
ance or  permission  ? '  The  court  answered  this  question  in  the  nega- 
tive. In  an  English  case,^  the  plaintiff  fell  into  a  quarry,  left  open 
and  unguarded  on  the  uninclosed  lands  of  the  defendant,  over  which 
the  public  were  permitted  to  travel ;  it  was  held  that  the  owner  was 
under  no  legal  obligation  to  fence  or  guard  the  excavation,  unless  it 
was  so  near  the  public  road  as  to  render  travel  thereon  dangerous ; 
that  the  person  so  travelling  over  such  waste  lands  must  take  the 
permission  with  its  concomitant  conditions,  and,  it  may  be,  perils."' 
Sec.  322.  Damages,  in  Action  by  Parent  for  Injury  to  Child, 
compensatory  only.  —  A  statute  giving  an  action  to  the  father  of  a 
minor  child  injured  or  killed  by  the  negligence  of  another,  providing 
that  in  such  action  "*  such  damages  may  be  given  as  under  all  the 

1  Pittsbui^h,  &c.  R.  R.  Go.  v.  BiDgham,  ny,  &c.  R.  R.  Co.,  10  Allen  (Mass. ),  S68 ; 

29  Ohio  St  364  ;  23  Am.  Rep.  761.  Knight  v.  Abort,  6  Penn.  St.  472  ;  Cauley 

s  Hounsell  v.  Smyth,  7  C.  B.  (k.  &)  v.  Pittsbuigh,  &c.  R.  R.0o.,  96  Penn.  St 

781.  898  ;  40  Am.  Rep.  664  ;  Meeks  v.  Sonth- 

>  Hardcastle  v.   South  Yorkshire  Ry.  em,  &c.  R.  R.  Co.,  66  Cal.  513  ;  88  Am. 

Co.,  4  H.  &  N.  67  ;  Sweeney  r.  Old  Colo-  Rep.  67;  McAlpin  v,  Powell,  70  N.  Y.  126. 
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ciicumstaDces  of  the  case  may  be  just,"  is  held  to  entitle  him  to  le- 
cover  only  compensatory  damages  for  the  loss  of  service  of  the  child, 
and  the  expense  incurred  in  consequence  of  the  injury  for  medical 
services,  nursing,  etc.,  and  not  for  the  pain  and  suffering  of  the  child 
or  for  his  disfigurement.  In  an  Indiana  case  ^  the  court  say :  '*  On 
the  question  of  damages  in  this  class  of  cases  the  common-law  rule 
must  prevail  When  the  action  is  by  the  husband,  or  master,  or 
parent,  for  their  individual  losses  respectively,  occasioned  by  the 
tortious  acts  towards  the  wife,  infant  child,  or  servant,  the  indi- 
vidual suffering  of  the  immediate  subject  of  a  wrongful  act  cannot 
be  taken  into  account  in  the  assignment  of  damages."  ^  In  such  cases 
there  may  be  two  actions  for  the  same  injury,  —  that  of  the  father, 
and  that  of  the  child.  When  the  action  is  brought  by  the  parent^ 
loss  of  service,  medical  attendance,  expense  of  nursing,  and  the  like, 
are  matters  to  be  considered  by  the  jury ;  and  in  such  cases  compen- 
sation is  the  rule.  The  child  recovers,  not  for  the  loss  of  time  or 
service  or  medical  attendance  or  expense  of  curing,  but  for  the  injury 
personal  to  himself,  such  as  pain  and  suffering,  and  the  probable  in- 
firmities after  he  comes  of  age,  as  a  consequence  of  the  injury.^ 

Sec.  323.  Duty  of  Travellers  at  Hlghway-CroBsingB.  a—  Every  cor- 
poration owning  and  operating  a  railway  is  required  by  statute  to 
construct  crossings  at  all  points  where  it  intersects  a  public  highway ; 
and  it  is  liable  for  all  injuries  I'esulting  from  a  neglect  of  this  duty.* 
And  the  question  whether  the  railway  was  constructed  with  proper 
care,  so  as  to  render  the  crossing  as  little  dangerous  as  possible 
to  the  public  in  the  use  of  the  highway,  is  a  pure  question  of 
fact  for  the  jury.*  And  it  can  be  held  responsible  for  injuries  re- 
ceived by  a  traveller  only  upon  the  theory  that  the  street  where  the 
accident  occurred  was  a  public  highway  prior  to  the  construction  of 
the  railway.  In  such  event  it  would  be  the  duty  of  the  company  to 
keep  it  in  repair.'  Thus,  where  a  complaint  charged  negligence  in 
the  construction  of  a  crossing  over  a  certain  public  highway,  and 
that  such  negligent  construction  caused  injuries  which  resulted  in 
the  death  of  the  plaintiff's  intestate  it  was  held  sufficient;  and 

1  Long  V.  Morrison,  14  Ind.  600.  §  608.     Durkee  v.  Central  Pacific  R.  R 

*  Ohio  &  M.  R.  R  Co.  v.  Tendall,  13  Co.,  56  Cal.  888  ;  88  Am.  Rep.  59. 

Ind.  386  ;  Qiiin  v.  Moore,  15  N.  Y.  432;         «  Farley  v,  Chicago,  &c.  R.  R.  Co.,  42 

Oldfield  V.  New  York  &  Harlem  R.  R.  Co.,  Iowa,  234. 

14  id.  818.  «  Roberts  v.  Chicago,  &c  R.  R.  Ca, 

s  Pennsylvania  R.  R.  Co.  v,  Zebe,  83  85  Wis.  679. 

Penn.  St.  328  ;  Pennsylvania  R.  R.  Co.  v.         *  Ferguson  v.  Virginia  &  Tmckee  R.  R. 

Kelly,  7  Casey,  872  ;  Sherm.  &  R  on  Neg.,  Co.,  13  Nev.  184. 
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another  paragraph  of  the  complaint,  charging  negligence  in  the  con- 
fltruction  of  the  railway  at  the  crossing,  and  also  in  the  running  of 
It  train  by  which  the  injuries  were  caused,  was  held  to  be  unquea- 
lionably  good.^  In  an  action  for  damages  resulting  from  the  negli- 
gence of  railway  employes  in  running  over  a  traveller  at  a  road- 
crossing,  it  is  not  erroneous  for  the  court  on  a  proper  state  of  facta^ 
to  submit  to  the  jury  the  question  whether  the  employes  of  the 
company,  in  the  exercise  of  proper  watchfulness  and  caution  in 
approaching  the  crossing,  should  not  have  discovered  the  plaintiff 
on  the  track,  in  time  to  have  stopped  the  train.^  The  mere  fact 
that  a  railway  is  constructed  and  operated  in  close  proximity  to  a 
highway,  although  it  may  render  the  use  of  the  highway  less  safe, 
does  not  of  itself  constitute  negligence  on  the  part  of  the  company. 
Such  increase  of  danger  is  necessarily  incident  to  and  attendant 
upon  this  improved  mode  of  transportation.^  In  a  Minnesota  case 
the  plaintiff,  while  crossing  a  railway  upon  a  public  street,  driving 
a  span  of  horses  with  a  wagon,  was  struck  by  a  train.  Evidence 
that  the  train  was  propelled  at  an  unlawful  rate  of  speed ;  that  no 
bell  was  rung  or  signal  given,  as  required  by  law ;  that  it  was  an 
unusually  dangerous  crossing,  and  that  no  flagman  was  stationed 
there  to  warn  travellers ;  and  that  a  view  of  the  passing  train 
was  obstructed  from  any  one  approaching  on  the  street  by  a 
train  of  cars  left  standing  upon  a  side  track,  extending  across  the 
street,  with  an  opening  in  the  train  for  passage  upon  the  street^ 
was  held  sufficient  to  charge  the  defendant  with  negligenca*  A 
traveller  approaching  a  railroad  track  in  crossing  a  highway,  is 
bound  to  exercise  ordinary  prudence,  —  such  prudence  as  is  fairly 
commensurate  with  the  nature  of  the  risk.  If  he  can  see  for  a 
long  distance  up  and  down  the  track,  he  is  bound  to  look  to  see 
whether  a  train  is  approaching ;  and  if  the  track  can  only  be  seen  for 
a  short  distance,  he  is  bound  to  look  and  listen  for  an  approaching 
train;  and  where  by  the  exercise  of  these  senses  he  might  have 
avoided  the  injury,  no  recovery  can  be  had.  No  man  has  a  right  to 
depend  entirely  upon  the  care  and  prudence  of  others ;  he  is  bound 
himself  to  exercise  due  care  to  prevent  injury  to  himself  from  the 
lack  of  proper  caution  in  others.  But  if,  after  having  looked  and 
listened  without  seeing  or  hearing  an  approaching  train,  within  a 

1  Indianapolis  &  St.  Louis  R.  R.  Co.         '  Beatty  «.  Central  Iowa  R.  R.  Co.,  58 

V.  Stont,  58  Ind.  143.  Iowa,  242. 

>  Texas  &  Pacific  R.  R.  Co.  v.  Chap-        *  Kelly  v.    St.    Paul,  Minneapolia,  * 

man,  67  Tex.  75.  Manitoba  Ry.  Co.,  29  Minn.  1. 
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reasonable  distance  of  the  crossing,  he  is  by  reason  of  a  neglect 
of  the  defendant  to  blow  the  whistle  or  ring  the  bell  at  a  reasona- 
ble distance  from  the  crossing,  run  upon  and  injured,  liability  at- 
taches therefor.^     A  person  approaching  a  railway  crossing  is  bound 

1  Wilcox  V.  Rome,  &c.  R.  R.  Co.,  89  (Del.)  103  ;  Huines  v.  Illinois  Central 
N.  Y.  858  ;  Ernst  v,  Hudson  River  R.  R.  R.  R.  Ca,  41  Iowa,  227  ;  Benton  •.  Cen- 
Co.,  id.  61  ;  Wilds  v,  R.  R.  Co.,  29  N.  Y.  tral  R.  R.  Co.,  42  Iowa,  192  ;  Spencer  v. 
815 ;  Roth  v,  Milwaukee,  21  Wis.  256  ;  Illinois,  &c.  R.  R.  Co.,  29  Iowa,  55  ;  Wil- 
Mackcy  v.  N.  Y.  Central  R.  R.  Co.,  35  N.  longhby  r.  Chicago,  &c.  R.  R.  Co.,  87  Iowa, 
Y.  75  ;  Chicago,  &c,  R.  R.  Co.  «.  StUl,  264  ;  Carlin  v,  Chicago,  &c.  R.  R.  Co.,  87 
19  IlL  499  ;  Chicago,  &c  R.  R.  Co.  v.  Iowa,  816  ;  Lang  v.  HoUiday  Creek  R.  R. 
Adler,  56  111.  844  ;  Gonzales  v.  N.  Y.  &  Co.,  49  Iowa,  469;  Lenix  v,  Missouri  Pa- 
Harlem  R.  R.  Co.,  88  N.  Y.  440  ;  Morse  v.  cific  R.  R.  Co.,  76  Mo.  86  ;  Kolley  v.  Han- 
Erie  R.  R.  Co.,  65  Barb.  (N.  Y.)  491  ;  nibal,  &c  R.  R.  Co.,  75  Mo.  188  ;  Zim- 
Bieseigel  v.  R.  R.  Co.,  40  N.  Y.  9  ;  Haight  merman  v.  Hannibal,  &c.  R.  R.  Ca,  71  Mo. 
•.  N.  Y.  C.  R.  R.  Co.,  7  Lans.  (N.  Y. )  11 ;  476  ;  Hemse  v.  St.  Louis,  &c.  R.  R.  Co., 
Hanover  R.  R.  Co.  v.  Coyle,  55  Peun.  St  71  Mo.  636  ;  Blaker  v.  Receivers  of  N.  J. 
896 ;  Mentz  v.  Second  Avenue  R.  R.  Co. ,  Midland  R.  R.  Co.,  80  N.  J.  £q.  240  ; 
8  Abb.  (N.  Y.)  Ct  App.  274  ;  Sweeney  Palys  v.  Receiver  of  Erie  R.  R.  Co.,  80  N. 
V.  Old  Colony  R.  R.  Co.,  10  Allen  (Mass.),  J.  Eq.  604  ;  Penn.  R.  R.  Co.  v,  Righter, 
868;  Butterfield  v.  Western  R.  R.  Co.,  42  N.  J.  L.  180;  Davey  v.  London  ^ 
10  id.  582  ;  Warren  v,  Fitchbnrg  R  R.  Southwestern  Ry.  Co.,  L.  R.  12  Q.  B. 
Co.,  8  id.  227  ;  Eaton  v.  Erie  R.  R.  Co.,  Div.  70;  Chicago,  &c.  R.  R.  Co.  v.  Dimick, 
61  N.  Y.,  545 ;  Poole  v.  North  Carolina  96  111.  42 ;  Illinois  Central  R.  R.  Co.  «. 
R.  R.  Co.,  8  Jones  (N.  C.)  840  ;  Cleve-  Goddard,  72  111.,  567  ;  Chicago  and  Alton 
land,  &c  R.  R.  Co.  v.  Terry,  8  Ohio  St  R.  R.  Co.  v.  Robinson,  8  Brad.  (III.) 
570  ;  Richardson  v,  N.  Y.  C.  R,  R.  Co.,  140  ;  Chicago  &  Northwestern  R.  R.  Co.  •. 
45  N.Y.  846;  Chaffee  ».  Boston,  &c.  R.  R.  Hatch,  79  111.  187  ;  Chicago,  &c.  R.  R. 
Co.,  104  Mass.  108  ;  Davis  v.  N.  Y.  C.  Co.  v.  Harwood,  80  id.  88;  Rockford,  &c., 
R.  R.  Co.,  47  N.  Y.  400  ;  Gorton  v.  Erie  R.  R.  Co.,  v.  Byam,  80  id.  528 ;  Chicago, 
R.  R.  Co.,  45  N.  Y.  660  ;  Central  R.  R.  &c.  R  R.  Co.  t^.Yan  Patten,  74  111.  91 ;  Chi- 
Co.  V.  Dixon,  42  Ga.  827  ;  Illinois,  &c.  eago,  &c.  R.  R.  Co.  v.  Van  Patten,  64  IlL 
R.  R.  Co.  V.  Buches,  55  IlL  879  ;  Wheel-  510  ;  Chicago  &  Alton  R.  R  Co.  t\  Jacobs 
ock  V.  Boston,  &c.  R.  R.  Co.,  105  Mass.  63  111.  178 ;  Illinois  Central  R.  R.  Co.  v. 
203 ;  Artz  v.  Chicago,  &c.  R.  R.  Co.,  84  Hetherington,  88  111.  610 ;  Lake  Shore 
Iowa»  153  ;  Dodge  v.  R.  R.  Co.,  34  Iowa,  &c.  R.  R.  Co.  v.  Clemens,  5  Brad.  (111.) 
279  ;  Cleveland,  Ac.  R.  R.  Co.  v.  El-  77  ;  Wright  v.  Boston  &  Maine  R.  R.  Co., 
liott,  28  Ohio  St  840  ;  Penn.  R.  R.  129  Mass.  440  ;  Toletio,  &c.  R  R  Co.  v. 
Co.  V.  Rathget,  82  Ohio  St.  66  ;  New  Or-  Shuckman,  50  Ind.  42 ;  St.  Louis,  &o. 
leans,  &c.  R.  R.  Co.  v.  Mitchell,  52  Miss.  R.  R.  Co.  v.  Mathias,  50  Ind.  65  ;  Terre 
808  ;  Holland  v.  Chicago,  &c.  R.  R.  Co.,  Haute  &  Indianapolis  R.  R.  Co.  v,  Clark, 
18  Fed.  Rep.  243  ;  Smith  v.  Minneapolis,  78  Ind.  168  ;  Gerety  v.  Phila<lelphia,  kc 
he.  R.  R.  Co.,  26  Minn.  419  ;  Bunn  v.  R.  R.  Co.,  81  Penn.  St.  274  ;  Penn.  R.  R. 
Delaware,  Ac.  R.  R.  Co.,  6  Hun  (N.  Y.),  Co.  v.  Weber,  76  Penn.  St.,  157  ;  Weber 
808  ;  Donaldson  v.  Milwaukee,  &c.  R.  R.  v.  New  York  Central,  &c.  R.  R.  Co.,  58 
Co.,  21  Minn.  293  ;  Brown  v.  Milwaukee,  N.  Y.,  451  ;  Chicago,  &c.  R.  R.  Co.  v. 
&c.  R.  R.  Co.,  22  Minn.  165  ;  Abbott  v.  Harwood,  80  111.  88 ;  Chicago,  &c.  R.  R. 
Milwaukee,  &c.  R.  R.  Co.,  80  Minn.  482  ;  Co.  v.  Hatch,  79  III.  137  ;  St  Louis,  &c. 
Bronk  v,  N.  Y.  &c.  R.  R.  Co.,  5  Daly  R.  R.  Co.  v.  Dunn,  78  111.  197 ;  Illinois, 
(N.  Y.),  454  ;  Becht  v.  Corbin,  92  N.  Y.  Ac.  R  R.  Co.  v.  Ebert,  74  111.  399  ;  IIH- 
658  ;  Lyman  v.  Philadelphia,  &c  R.  R.  nois,  &c.  R.  R.Co. «.  Goildard,  72  111.  567  ; 
Co.,  4  Honst.  (Del.)  583  ;  Patterson  v.  Illinois.  Ac.  R.  R.  Co.  v.  Cmgin,  71  IlL 
Philadelphia,   &c    R.   R.  Co.,   4  Houst  177 ;  Chicago,  Ac.  R.  R.  Co.  v.  Ryun,  70 
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to  know  that  he  stands  in  the  presence  of  a  serious  danger  if  he 
attempts  to  cross  it  without  the  exercise  of  proper  caution.  He  has 
no  right  to  rely  upon,  the  presumption  that  the  company's  agents 
who  are  operating  a  train  will  notify  him  of  its  approach.  He 
is,  as  a  prudent  man,  bound  to  "  look  and  listen "  and  take  such 
measures  as  common  prudence  in  view  of  the  danger  and  conse- 
quences of  a  neglect  to  do  so  suggests.  The  fact  that  he  knows  the 
time  when  regular  trains  are  due  at  the  crossing  does  not  absolve  him 
from  this  duty,  as  he  is  bound  to  know  that  these  trains  may  be 

111.  102  ;  Chicago,  &c  R.  R.  Co.  v.  Bell,  St  504 ;  Penu.  R.  R.  Co.  v.  Ackerman, 
70  111.  102  ;  St  Louis,  &c.  R.  R.  Co.  v,  74  Penn.  St  266 ;  Peon.  R.  R.  Co.  v. 
Mathias,  50  Ind.  65  ;  Toledo,  &c  R.  R.  Weber,  76  Penn.  St  157  ;  Weiss  v.  Penn. 
Co.  V.  Shuckman,  50  Ind.  42 ;  Terre  R.  R.  Ca,  79  Penn.  St  387 ;  Zeigler  v. 
Haute,  &c.  R.  R.  Co.  v.  Graham,  46  Ind.  Railroad,  5  S.  C.  221;  Nashville,  ^.  R.R. 
239  ;  Bellefontaine,  &c.  R.  R.  Co.  o.  Hun-  Co.  v.  Smith,  6  Heisk.  (Tenn.)  174  ; 
ter,  83  Ind.  385  ;  Indianapolis,  &c.  R.  R.  Longhoff  v.  Milwaukee,  &a  R.  R.  Co.,  23 
Co.,  V.  Hamilton,  44  Ind.  76  ;  Indiauapo-  Wis.  48  ;  Duffy  v.  Chicago,  &c.  R.  R.  Co., 
lis,  &c.,  R.  R.  Co.  V.  Carr,  35  Ind.  510  ;  82  Wis.  269  ;  Delaney  v.  Milwaukee,  &c 
Havens  r.  Erie  R.  R  Co.,  41  N.  Y.  296  ;  R.RCo.,83  Wis.67;Stringhaml;.Milwau- 
Baxte^  V.  Troy,  &c.  R.  R  Co.,  41  N.  Y.  kee,  Ac.  R  R  Co.,  id.  471  ;  Haas  v.  Chi- 
602;  Nicholson  v.  Erie  R.  R.  Co.,  41  N,  Y.  cago,  &c  R.  R  Co.,  41  Wis.  44  ;  Johnson 
525  ;  Van  Schaick  v.  Hudson  River  R  R.  v.  Canal,  &c.  R.  R.  Co.,  27  U.  An.  53  ; 
Co.,  43  N.  Y.  527;  Gorton  p.  Erie  R.  R.  Co.,  Oraws  v.  Maine,  Ac.  R.  R.  Co.,  67  M#». 
45  N.  Y.  660  ;  Davis  v.  New  York,  &c.  R.  100  ;  Baltimore,  &c.  R.  R.  Co.  v.  Breiuig, 
R.  Co.,  47  N.  Y.  400  ;  Hackford  v.  New  25  Md.  878  ;  Baltimore,  &c.  R.  R.  Co.  v. 
York,  &c.  R.  R.  Co.,  53  N.  Y.  654 ;  Mc-  Boteler,  38  Md.  568  ;  Lewis  v.  Baltimore, 
Call  V.  New  York,  &c.  R.  R.  Co.,  54  N.  Y.  Ac.  R.  R.  Co.,  38  id.  588  ;  Mayor,  Ac.  of 
642  ;  Massoth  v.  Delaware,  Ac.  Canal  Co. ,  Baltimore  v.  Holmes,  39  Md.  243  ;  Pitts* 
64  N.  Y.  524 ;  Brooks  v.  Buffalo,  Ac.  burgh,  Ac.  R  R.  Co.  v,  Andrews,  39  id. 
R.  R  Co.,  1  Abb.  App.  Dec  211 ;  Menty  329 ;  McMalion  v.  Northern,  &c  R.  R. 
V.  Second  Ave.  R  R.  Co.,  3  Abb.  App.  Co.,  39  id.  488 :  Freeh  v.  Philadelphia, 
Dec.  274  ;  Mitchell  v.  New  York,  Ac.  At'..  R.  R.  89  id.  574  ;  Creig  v.  New  York, 
R.  R  Co.,  5  T.  A  C.  (N.  Y.)  122  ;  2  Hun,  Ac.  R.  R.  Co.,  118  Mass.  431  ;  Hinckley 
585 ;  Ingersoll  v.  New  York,  Ac.  R.  R.  v.  Cape  Cod  R.  R.  Co.,  120  Mass.  257 ; 
Co.,  4  Hun  (N.  Y.),  277  ;  Stackus  v.  New  Burham  v.  St.  Louis,  &c.  R.  R.  Co.,  56 
York,  &c.  R.  RCo.,  7  Hun  (N.  Y.),  559  ;  Mo.  838  ;  Maker  v.  Atlantic,  &c  R.  VL 
Gonzales  v.  New  York,  Ac.  R  R  Co.,  6  Co.,  64  Mo.  267  ;  Hicks  v.  Pacific  R  R. 
Robt.(N.  Y.)  93;  Sutherland  v.  New  York,  Co.,  64  id.  480  ;  Harlan  v.  St  Louis,  &c 
Ac.  R.  R.  Co.,  41  N.  Y.  Superior  Ct  17  ;  R  R  Co.,  64  id.  480  ;  Fletcher  v,  Atlajj- 
Leonard  ».  New  York,  &c.  R.  R  Co.,  42  tic,  Ac.  R  R.  Co.,  64  id.  484;  Morris,  &c 
N.  Y.  Superior  Ct  225  ;  McGuirer.  Hud-  R  R.  Co.  ».  Haalan,  88  N.  J.  L.  147. 
son  River  R.  R.  Co.,  2  Daly  (N.  Y.  C.  P.)  For  instances  in  which  a  person  injured  by 
76  i  Wylde  v.  Noithera  R.  R.  Co.,  14  collision  with  a  railroad  train  at  a  high- 
Abb.  Pr.  (N.  Y.)  N.  8.  213  ;  Murphy  r,  way  crossing  is  chai^geable  with  the  negli- 
Wilmington,  Ac.  R.  R.  Co.,  70  N.  C.  437  ;  gence  of  the  driver  of  the  wagon  in  which 
Pittsburgh,  &c.  R.  R.  Co.  v.  Krichbaum,  he  is  a  passenger,  or  of  a  companion,  see 
24  Ohio  St  119  ;  Cleveland,  Ac.  R.  R.  Co.  Toledo,  Ac.  R.  R  Co.  v.  Miller,  76  111.  278  ; 
«.  Crawford,  24  id.  681  ;  Baltimore,  &c.  Payne  v.  Chicago,  &c.  R  R.  Co.,  89  Iowa, 
R.  R  Co.  V.  Whittaker,  24  id.  642  ;  Belle-  523  ;  Elkins  v.  Boston,  Ac.  R  R  Co.,  115 
foiitainc,  Ac.  R.  R.  Co.  v.  Snyder,  24  id.  Mass.  190;  Robinson  p.  New  York,  Ac 
670  ;  Penn.  R.  U.  Co.  v.  Beale,  73  Penn,  R  R  Co.,  66  N.  Y.  11. 
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delayed,  or  that  the  company  has  a  right  to  run  special  or  extra 

trains,  etc.  This  is  a  rule  of  law,  and  it  is  only  in  exceptional  in- 
stances that  the  question  as  to  whether  his  neglect  to  take  such 
precaution  is  excusable,  is  for  the  jury.^ 

I  In  Salter  v.  Utica,  &c.  R.B.  Co.,  88  N.  Y.  was  not  negligent  While  great  speed  in 
42, 71,  an  action  for  the  death  of  the  intestate  running  a  railway  train  is  not  in  itself 
by  being  ran  in  to  by  a  train  of  the  defendant  necessarily  negligence,  it  may  be  an  ele- 
at  a  highway-crossing  over  which  he  was  ment  giving  force  to  other  facts  tending 
driving  a  team  drawing  a  load  of  logs,  evi-  to  prove  it,  and  explaining  in  a  given  in- 
dence  was  given  that  the  deceased  could  not  stance  the  operation  and  effect  of  such 
have  seen  the  train  until  he  reached  a  point  other  facts.  It  always  bears  more  or  less 
21  feet  from  the  track  ;  that  he  approached  upon  the  question  of  contributory  negli- 
the  crossing  upon  a  slow  trot,  and  that  his  gence  and  is  an  element  of  the  entire  tran- 
horses  were  kind  and  well  broken  ;  that  saction  proper  to  be  proved,  and  when  es- 
when  he  reached  the  point  where  the  tablished  may  be  considered  upon  any 
train  could  be  seen,  the  train  was  on  a  issue  which  it  tends  to  prove  or  explain, 
cnrve  the  end  of  which  toward  the  cross-  Cordee  v.  New  York  Central,  &c.  R.  B. 
ing  was  481  feet  therefrom.  Some  wit-  Co.,  70  N.  Y.  124 ;  McGrath  v.  Del.  & 
nesses  estimated  the  speed  of  the  train  Hnd.  C.  Co.,  64  id.  681.  The  court  be- 
to  be  thii-ty  miles  an  hour.  Persons  low,  in  Salter  tr.  Utica,  &c.B.  R.  Co.,  anto, 
who  were  driving  teams  immediately  chaiged  that  if  the  course  pursued  by 
behind  the  intestate  testified  that  they  the  deceased  was  one  which  persons  of 
neither  heard  nor  saw  the  approaching  prudence  would  adopt  under  the  same 
train.  It  was  held  that  the  jury  would  be  circumstances,  he  was  not  negligent  in  so 
warranted  in  finding  that  the  intestate  was  doing,  and  that  the  standard  by  which  his 
not  guilty  of  contributory  negligence,  even  conduct  was  to  be  judged  was  that  of  an 
though  he  did  not  look  to  see  whether  ordinarily  careful,  prudent  man.  It  was 
the  train  was  coming  until  he  was  held  that  this  was  the  correct  rule.  Eel- 
within  21  feet  of  the  tnu^k.  It  was  logg  v.  New  York  Central,  &c.  R.  R.  Co. 
shown  that  at  the  crossing  the  rail-  79  N.  Y.  76 ;  Stackus  v.  New  York  Cen- 
road  track  was  depressed  from  eighteen  to  tral,  &c.  R.  R.  Co.,  79  id.  468.  In 
twenty  inches  below  the  surface  of  the  Lancks  v,  Chicago,  &c.  R.  R.  Co.,  Minn, 
highway,  so  that  for  six  or  eight  feet  back  Sup.  Ct.  1884,  the  plaintiff  driving 
from  the  rails  there  was  a  descent  or  slope  across  a  railroad  track  was  struck  by  a 
of  two  and  a  half  inches  to  the  foot ;  that  train  of  cars,  the  approach  of  which 
the  roadway  was  icy  and  the  load  drawn  he  did  not  discover  until  immediately 
by  the  horses  weighed  between  three  and  before  he  drove  his  horses  across  the 
four  thousand  pounds;  that  banks  of  track.  Dickinson,  J.,  said;  "The  view  of 
snow  bordered  each  side  of  the  travelled  the  track  in  both  directions  was  partially 
track,  beginning  three  or  four  feet  from  the  obstructed,  the  evidence  going  to  show 
rails  and  extending  easterly  on  each  side  that  the  plaintiff  was  mindful  of  the  dan- 
of  the  roadway  for  a  distance  of  at  least  ger  and  watchful,  according  to  his  reason- 
six  or  eight  feet.  These  banks  were  from  able  judgment,  to  avoid  it ;  that  at  the 
two  to  three  feet  high. '  Into  this  channel,  time  when  he  might  first  have  seen  or 
wide  enough  only  for  a  single  sleigh  to  pass,  heard  the  train  he  had  reason  to  suppose 
the  intestate  had  driven  before  any  warn-  that  no  train  was  coming  from  that  direc- 
ing  of  danger  had  reached  him.  At  four  feet  tion,  while  his  attention  to  the  track  in 
from  the  rails  his  horses  were  upon  the  the  opposite  direction  was  more  apparently 
icy  slope  with  the  momentum  of  the  necessary  ;  that  the  cars  were  even  close 
heavy  load  pre-ssing  them  forward.  It  was  at  hand,  running  at  a  high  rate  of  speed, 
held  that  a  jury  would  be  justified  in  and  he  in  a  place  where  he  could  not  safely 
thinking  that  intestate  tried  to  stop  and  turn  his  horses,  nor  hold  them  before  the 
to  turn,  but  could  do  neither,  and  that  he  passing  train,  —  it  is  consiaered  negligence 
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The  instances  in  which  the  question  whether  an  omission  to  look 
and  listen  for  an  approaching  train  constitutes  negligence  is  for  the 
jury,  are  well  stated  by  Stiness,  J.,  in  a  Khode  Island  case,^  as  fol* 
lows:  ''We  have  been  referred  to  numerous  cases  which,  it  is  claimed, 
show  that  this  is  not  a  rule  of  law,  but  a  matter  of  fact^  the  pro- 
priety or  necessity  of  which  is  to  be  determined  by  the  jury.  An 
examination  of  these  cases,  however,  shows  that  most  of  them  are  not 
in  conflict  with  such  a  rule,  but  may  be  classed  as  exceptions  to  it, 
on  the  following  grounds:  1.  Where  the  view  of  the  track  is  dth- 
struded,  and  hence  where  the  injured  party,  not  being  able  to  see,  is 
obliged  to  act  upon  his  jvdgment  at  the  time  ;  in  other  words,  whers 
compliance  with  the  rule  would  be  impracticable  or  unavailing}    In 

was  not  conclusively  imputable  to  the  Mo.  255.  The  court  instructed  the  jury 
plaintiff  by  the  law,  but  that  it  was  for  to  disregard  the  opinions  of  expert  wit- 
the  jury  to  determine  whether  the  plaintiff  nesses,  baaed  upon  hypothetical  statamenti 
was  negligent.  We  cannot,  as  an  impu-  of  facts,  if  the  jury  should  find  the  hy- 
tation  of  the  law,  pronounce  his  conduct  pothesis  to  be  not  in  accordance  with  the 
to  have  been  negligence.  Kellogg  v.  N.  Y.  facts.  It  was  held  no  error.  The  plain- 
Central,  &c.  R.  R.  Co.,  79  N.  Y.  72  ;  Con-  tifl^  having  been  a  farmer  for  many  yean, 
tinental  Imp.  Co.  v.  Stead,  95  U.  S.  161.  and  engaged  in  carrying  on  a  farm,  mm 
To  run  a  locomotive  and  train  of  cars,  competent  to  testify  as  to  the  value  of  his 
which  cannot  be  readily  stopped,  at  a  own  labor.  It  was  a  proper  subject  for  the 
high  rate  of  speed,  and  without  any  sig-  opinion  of  witnesses."  iiee  also  State  «• 
nalbybell,  whistle,  or  otherwise,  across  a  Maine  Central  R.  R.  Co.,  76  Me.  357, 
much-travelled  public  street  in  a  village,  where  the  rule  stated  in  the  text  was 
where  the  crossing  is  dangerous  to  travel-  held. 

lers  by  reason  of  obstructions  concealing  *  Ormsbee  v.  Providence  R.  R.  Co.,  14 
the  approach  of  trains,  no  excuse  appear-  R.  I.  — .  In  this  case  a  deal*  mute  was 
ing  for  the  omission  to  give  signal  of  its  struck  and  killed  by  a  train  of  cars  which 
approach,  is  negligence,  although  there  ex-  was  making  a  flying  switch  across  a  high« 
ists  no  statutory  requirement  respecting  the  way.  The  engine  had  passed  by,  and  the 
giving  of  such  signals.  Phil.  W.  &  B.  plaintiff  walked  in  the  highway  on  to  ths 
R.  R.  Co.  V,  Stinger,  78  Penn.  St.  219,  track,  "  bent  forward,  as  an  old  man 
225,  227  ;  L.  &  N.  R.  Co.  v.  Cora.,  18  would  walk,  with  his  head  bowed  down. 
Bush  (Ky.),  888  ;  Phil,  &c.  R.  R.  Co.  looking  toward  the  engine."  There  wa» 
V.  Hagan,  47  Penn.  St.  244  ;  Roberts  an  unohslructed  view  of  the  tracks  for  a 
V,  C.  &  N.  W.  R.  R.  Co.,  85  Wis.  680.  It  long  distance  in  both  dir^ions ;  agate  tens 
W9a  not  error  for  the  court  to  chaige  that  closed  across  the  highway  on  the  farther 
one  who  is  called  upon  to  exercise  care  to  side  of  the  tracks  ;  hut  there  loas  no  station- 
avoid  danger  from  the  acts  of  others  may,  ary  bell  or  whistle  sounded  as  required  hff 
in  regulating  his  own  conduct,  have  re-  the  statute.  In  an  action  a^inst  the  rail- 
gard  to  the  probable  or  apprehended  con-  road  company  for  causing  0.*s  death  it  was 
duct  of  such  other  persons,  and  to  the  pre-  held  that  the  deceased's  negligence  pre- 
sumption that  they  will  act  with  reason-  eluded  a  recovery. 

able  caution,  and  not  with  culpable  negli-         «  Commonwealth  r.  ntchbui^  R,  R. 

gence.     Ernst  v.   Hudson  R.  R.  Co.,  35  Co.,  10  Allen  (Mass.).  189  ;  Craig  ».  New 

N.  Y.  9  ;  Reeves  v.  Delaware,  L.  &  W.  York,  Ac.  R.R.  Co.,  118  Mass.  431  ;  Webb 

R.R.  Co.,  30  Penn.  St.  454  ;  Langhoffv.  v,  Portland,  Ac.  R.  R.  Co.,  57  Me.  117; 

Milwaukee  &  P.  du  C.  R.  R.  Co.,  19  Wis.  Johnson  v.  Hudson  River  R.  R.  Co.,  20 

489;  Kennayder.  Paciflc  R.   R.  Co.,  45  N.  Y.  66;  Continental  Improvement  C6. 
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this  last  case  Lord  Chancellor  Cairns  remarks :    '  If  a  railway 
train,  which  ought  to  whistle  when  passing  through  a  station,  were 

V.  Stead,  95  U.  S.  161 ;  FenDsylyania  591  ;  although  in  this  case  the  plaiutiif 
R.  R.  Co.  V.  Ogier,  85  Penn.  60  ;  Ford-  did  look  and  listen,  and  no  signals  were 
ham  V.  London,  Brighton,  &c.  Ry.  Co.,  given,  and  in  that  view  the  decision  is  cor- 
L.  K.  3  C.  P.  368  ;  Stuhley  v.  London  &  rect.  In  Parker  v.  Wilmington,  &c.  R.  R. 
North- Western  Ry.  Co.,  L.  R.  1  Exch.  Co.,  86  N.  C.  224,  while  crossing  a  rail- 
\^  ;  Dublin,  Wicklow,  &  Wexford  Ry.  Co.  road  track  the  plaintiffs  intestate  was 
t;.  Slattery,  L.  R.  8  App.  Cas.  1155.  kiUed  by  a  train  which  had  left  a  station 
In  Kelly  v.  St.  Paul,  Ac.  R.  R.  Co.,  29  on  schedule  time  and  attained  a  speed  of 
Minn.  1,  therewasevidence  tending  to  show  twenty  miles  an  hour  ;  the  deceased  was 
that  the  statutory  requirements  as  to  ring-  working  at  a  steam-mill  located  near  the 
ing  a  bell,  etc.,  were  omitted  on  a  train  ap-  track  ;  when  first  seen  by  the  engineer  he 
proaching  a  highway-crossing  ;  it  was  held  was  about  100  feet  from  the  engine,  and 
that  the  neglect  of  a  person  approaching  making  no  effort  to  get  out  of  the  way ; 
the  crossing  with  a  team,  who  did  not  the  engineer  put  on  brakes  and  shnt  off 
stop  his  team  and  did  not  get  out  of  his  steam,  but  gave  no  signal  by  bell  or  whis- 
wagon  and  go  forward  and  look  for  the  tie.  It  was  held  that  the  contributory 
train  (freight  cars  intervening)  could  not  negligence  of  the  deceased  relieves  the 
be  said  to  be  contributory  negligence  on  company  of  responsibility.  One  crossing 
the  part  of  the  traveller,  defeating  his  a  railroad  track  must  bo  on  the  alert  to 
right  of  recovery  for  iivjury  bycoUision  with  avoid  injury  from  trains  that  may  happen 
the  train.  Dickinson,  J.,  said  :  ''The  to  be  passing ;  and  the  omission  of  the  en- 
law  required  the  ringing  of  a  bell  80  rods  gineer  to  give  the  precautionary  signals  of 
distant  from  the  crossing,  and  the  conduct  the  approach  of  a  train,  when  it  in  no  way 
of  the  plaintiff  might  be  properly  regulated  contributed  to  an  alleged  injury,  does  not 
to  some  extent  with  regard  to  this  duty  im-  impose  a  liability  upon  the  company.  See 
posed  upon  the  defendant  by  law,and  which  New  Jei-sey  Ex.  Co. «.  Nichols,  3  N.  J.  L. 
lie  hada  right  toexpectwould  be  performed.  489  ;  Railroad  Co.  v.  Houston,  95  U.  S. 
He  was  not  required  to  use  every  precau-  697.  In  a  recent  case  in  Minnesota, 
tion  which  might  have  contributed  to  his  Hutchinson  v,  St  Paul,  &c.  R.  R.  Co., 
safety,  but  only  such  as  common  prudence  in  an  action  to  recover  damages  for  ii^u- 
dictated.  We  cannot  say  as  a  matter  of  ries  from  a  collision  at  a  railway  crossing 
law,  that  it  was  negligence  not  to  have  with  the  wagon  in  which  plaintiff  was 
entirely  stopped  his  team,  —  Kellogg  v,  riding,  her  evidence  tended  to  show  that 
N.  Y.'  Central,  &c.  R.  R.  Co.,  79  N.  Y.  the  team  was  driven  with  care,  and  that 
72  ;  Eilert  v.  Green  Bay,  Ac.  R.  R.  Co.,  the  plaintiff  and  the  driver  were  watching 
48  Wis.  606,  —  or  that  common  prudence  the  road,  and  looking  and  listening  for  in- 
required  him  to  get  down  from  his  wagon,  dications  of  danger  as  they  approached 
and  ffo  forward  on  foot  to  look  along  the  the  crossing :  that  they  heard  no  signal, 
Itneof  thetrack.  Duffy  p.  Chiraffo,  Ac.  R.  R.  and  had  no  warning  of  the  approach  of  an 
C(».,  82  W^is.  269  ;  Davis  p.  N.  Y.  Cent.,  engine  from  the  west,  but  were  unexpect- 
&c.  R.  R.  Co. ,  47  N.  Y.  400.  Such  precau-  edly  overtaken  by  a  switch  engine  from  that 
tion  is  believed  to  be  extraordinary,  and  to  direction,  running  backward  down  grade 
exceed  the  strict  measure  of  common  pru-  at  a  high  rate  of  speed,  yriih  steam  shut 
dence ;  nor  is  it  clear  that  the  course  of  off,  and  without  signals  of  its  approach, 
greater  prudence,  after  the  plaintiff  had  which  they  did  not  discover  till  too  late  to 
passed  in  between  the  freight-cars  stond-  avoitl  a  collision.  They  were  going  east, 
inj?  on  both  sides  of  his  way,  and  saw  the  the  railroad  being  on  their  left,  and  ap- 
coming  train,  was  not  to  endeavor  to  proaching  the  street  at  a  sharp  angle,  and 
force  a  passage,  rather  than  incur  the  per-  above  there  was  a  cut  which  partially  ob- 
haps  greater  hazard  of  attempting  to  turn  scured  the  vision,  terminating  about  200 
back  with  a  spirited  span  of  horses."  Bnt  feet  from  the  crossing.  The  evidence  also 
see  Plummer  v.  Eastern  R.  R.  Co.,  78  Me.  shows  that    they  had  previously  looked 
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to  pass  through  without  whintling,  and  a  man  were  in  bruad  day- 
light, and  without  anything  either  in  the  structure  of  the  line  or 
otherwise  to  obstruct  his  view,  to  cross  in  fiont  of  the  advancing 
train  and  to  be  killed,  I  should  think  the  judge  ought  to  teU  the 
jury  that  it  was  the  folly  and  recklessness  of  the  man,  and  not  the 
carelessness  of  the  company,  which  caused  his  death.'  2.  Where 
the  injured  person  was  a  passejiger  going  to  or  aiighting  from  a  train^ 
and  hence  v/nder  an  implied  invitation  and  assurance  by  the  company 
to  cross  the  track  in  safety}  3.  Where  the  direct  axi  of  some  agent  of 
the  company  had  put  the  person  off  his  guard  arid  induced  him  to 
cross  the  trcLck  vnthout  precaution^  ' 

leyenl  times  ap  the  rood  in  that  direction,  105  Maas.  203;  Stapley  v.  London,  Sec 
the  last  time  when  at  a  point  from  50  to  Ry.  Co.,  L.  R  1  Exchq.  21. 
70  feet  from  the  crossing,  and  in  the  inter-  *  Warren  v.  Fitchburg  R.  R.  Co.,  S 
▼al  of  about  ten  seconds  they  were  listen-  Allen  (Mass.),  227.  In  a  recent  case  in 
ing  for  signals  or  indications  of  a  coming  New  York,  Connelly  v.  New  York  Central 
train,  their  attention  being  also  arrested  R.  R  Co.,  8S  N.  Y.  846,  the  pkiutifl's  in- 
by  the  presence  of  another  switch  engine  testate  was  killed  while  crossing  the  defend- 
ftanding  below  the  crossing  apparently  ant's  track  with  his  team  at  a  high way-cnM»> 
ready  to  move.  It  was  held  that  whether  sing.  At  the  place  of  the  accident  four 
the  plaintiff  was  in  the  exercise  of  that  de-  tracks  crossed  the  highway.  The  train  was 
gree  of  care  which  persons  of  ordinary  pr^-  approaching  from  the  west,  intestate  from 
dence  and  intelligence  would  exercise  in  a  the  north.  -  At  a  point  in  the  highway 
similar  situation  depends  upon  the  consid-  more  than  250  feet  north  of  the  crossing 
eration  of  a  variety  of  circumstances  and  Ou  train  was  visible  for  half  a  miie,  and 
inferences  of  fact  which  were  proper  for  the  at  a  point  fifty  feet  north  for  more  than  a 
judgment  of  a  jury.  Vandenburgh,  J.,  mile.  When  witnesses  for  the  plaintiff, 
said :  "  And  for  substantially  the  same  rea-  who  were  north  of  the  track,  first  saw  the 
sons  that  controlled  the  decision  of  this  train,  the  intestate  was  sitting  on  his  load 
court  in  Loucks  v.  R.  R.  Co.,  31  Minn,  facing  partly  east  at  a  distance  from  the 
530,  we  think  this  case  was  properly  sub-  track  variously  estimated,  but  the  shortest 
mitted  to  the  jury.  French  v.  BaQroad,  distance  named  was  fifteen  feet.  The  train 
116  Mass.  540 ;  Chaffee  v.  Railroad  Co.,  was  on  the  south  track.  The  deceased 
104  id.  116;  Stackus  «.  R.  R.  Co.,  79  continued  to  drive  on  until  he  got  upon  the 
N.  Y.  467  ;  Ochsenboin  ».  Shapley,  85  id.  north  track.  Then,  observing  apparently 
224;  Baldwin  r.  R.  R.  Co.,  18  N.  W.  for  the  first  time  the  approaching  ti-ain. 
Rep.  884  ;  Butler  v.  R.  R.  Co.,  28  Wis.  he  partly  rose,  and  commenced  whip- 
604  ;  Oaynor  v.  R.  R.  Co.,  100  Mass.  212."  ping  his  horses.  The  horses  got  over  the 
Loucks  y.  R.  R.  Co.,  supra  ;  Continental  south  track,  but  the  wagon  was  intercepted 
Co.  t,  Sti^ad,  95  U.  S.  161 ;  Gaynor  r.  by  the  train  and  the  intestate  killed.  If 
R.  R.  Co.,  100  Mass.  213 ;  Wylde  u.  R  R.  he  had  stopped  on  the  north  track  he 
Co.,  63  N.  Y.  161  ;  Eppendorf  v.  R.  R.  would  have  been  safe.  The  horses  were 
Co.,  69  id.  197  ;  Owen  t;.  R.  R.  Co.,  85  id.  not  nnmanageable,  and  he  might  have 
^^^*  stopped  them  at  this  point,  so  far  as  ap- 
1  Brossell  v,  N.  Y.  Central  R.  R.  Co.,  pea^.  The  approach  to  the  track  from 
84  N.  Y.  241;  Gaynor  «.  Old  Colony,  the  north  was  on  a  rising  grade  of  about  onn 
Ac.  R.  R.  Co..  100  Mass.  208  ;  Chaffee  «.  foot  rise  to  eleven  feet  horirontal.  It  was 
Boston,  &c.  R.  R.  Co.,  104  Mass.  108;  held  that  the  intesUte  was  guilty  of  con- 
Mayo  ».  Boston,  Ac,  R  R.  Ca,  104  Mass.  tributory  negligence,  precluding  a  recovery 
157  ;  Wheelock  p.  Boston,  &c.  R.  R.  Ca,  for  his  death.    Even  though  his  mi^adg^ 
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The  measure  of  care  to  be  observed  iu  the  running  of  trains  is  a 
question  for  the  court,  but  the  place  and  method  of  giving  signals  is 
a  question  for  the  legislature.  The  court  can  neither  add  to  nor 
detract  from  the  requirements  of  the  law.  Its  provisions  must  be 
strictly  and  fully  observed,  and  any  failure,  however  slight,  that 
results  in  injury  to  others,  is  actionable.  The  duty  of  the  company 
in  that  respect  is  fixed,  and  its  duty  is  discharged  when  strictly 
complied  with.  The  common  law  imposes  no  burden  so  far  as  the 
giving  of  signals  is  concerned ;  it  simply  imposes  the  duty  of  operat- 
ing the  road  with  due  regard  to  the  rights  and  safety  of  the  public.^ 

ment  in  attempting  to  cross  in  front  of  the  fact  that  the  defendant  has  been  guilty  of 
train  was  not  sufficient  to  charge  him  with  negligence,  foUowed  by  an  accident,  does 
negligence,  on  the  ground  that  when  he  not  make  him  liable  for  the  resulting  in- 
discovered  the  train  he  was  called  upon  to  jury,  unless  that  was  occasioned  by  the  neg- 
decide  instantly  what  he  should  do,  he  loas  ligence.  Harlan  f .  St.  Louis,  Kansas  City, 
negligent  in  not  stopping  kia  horses  be/ore  &c.  R.  R.  Co.,  65  Mo.  22.  Evidence  that 
he  went  on  to  the  track.  the  company,  immediately  after  an  accident 
^  Grippen  v.  N.  V.  C.  B.  B.  Co.,  40  at  a  street-crossing,  adopted  certain  pre- 
N.  Y.  34  ;  Beiseigel  v.  Same,  40  id.  9  ;  cautious  to  prevent  similar  accidents,  is 
Penn.  B.  B.  Co.  v.  Bamett,  59  Penn.  St.  admissible  to  prove  that  such  precautions 
259.  Where  a  person  seeks  to  charge  a  would  have  been  proper  at  and  prior  to  the 
railway  company  with  negligence  in  not  accident,  and  that  the  omission  of  them 
seasonably  removing  a  car  which  incum-  was  negligence.  Shaber  v.  St  Paul,  &c. 
bered  a  highway-crossing,  and  in  conse-  R.  R.  Co.,  28  Minn.  103.  Where  a  per- 
quence  of  which  an  accident  occurred  to  son  driving  a  team  in  a  city  on  a  very  cold 
the  plaintiff,  an  instruction  by  the  court  and  blustering  day,  being  muffled  up  to 
that  if  the  jury  should  find  that  the  ser-  protect  himself  from  the  severity  of  the 
vants  of  the  company  honestly  believed  cold,  while  driving  across  a  track  near  a 
they  could  not  move  the  car  without  help,  public  elevator  was  struck  by  a  car  being 
and  that  they  exercised  ordinary  care  and  propelled  by  an  engine  in  the  rear,  and 
prudence  in  that  judgment,  they  are  not  severely  injured,  and  there  was  no  one  sta- 
guilty,  was  held  to  be  sufficiently  favor-  tioned  on  the  car  or  on  the  ground  to  give 
able  to  the  defendant.  Paine  v.  Grand  warning,  and  it  appeared,  if  there  had 
Tnmk  R  B.  Co.,  58  N.  H.  611.  An  en-  been,  the  iiyury  might  have  been  avoided, 
gine-driver  in  charge  of  a  moving  train  it  was  held  that,  as  the  injury  was  the  re- 
has  a  right  to  assume  that  persons  past  the  suit  of  negligence  on  the  part  of  the  corn- 
age  of  childhood  wiU  heed  the  usual  alarm  pany,  it  was  liable  in  damages  to  the 
signals.  If»  after  giving  such  signals  iiyured  party.  Illinois  Central  B.  B.  Co. 
without  effect,  he  uses  such  means  as  in  ».  Ebert,  74  111.  899.  In  an  action  against 
his  judgment  are,  in  the  emergency,  most  a  railway  company  for  iiyuries  caused  by 
advisable  to  prevent  collision  with  a  per-  a  train  colliding,  at  a  highway-crossing, 
son  standing  on  the  track,  he  is  not  with  a  carriage  in  which  the  plaintiff  was 
chargeable  with  negligence,  and  the  com-  driving  in  the  daytime,  it  appeared  that 
pany  cannot  be  held  liable  for  the  conse-  the  plaintiff  in  attempting  to  cross  was 
quences  of  a  collision,  although  he  failed  struck  by  a  freight-car  which  had  been 
to  use  other  means  which  were  at  hand,  separated  from  the  rest  of  the  train  for  the 
provided  he  is  competent  and  ejcperienced  purpose  of  making  a  running  switch.  The 
in  his  business.  In  this  instance  he  ap-  plaintiff's  testimony  tended  to  show  that 
plied  the  air-brakes  to  the  train,  but  did  she  was  driving  with  care,  and  saw  the 
not  attempt  to  reverse  the  engine.  Bell  v.  train  pass,  but  saw  no  flagman  and  re- 
Hannibal,  &c  B.  B.  Co.,  72  Mo.  50.  The  ceived  no  warning  that  another  car  was 
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A  traveller  mast  use  his  eyes  and  ears  as  a  prudent  man,  and  can- 
not recover  for  injuries  resulting  from  a  failure  to  do  so.^  But  if 
the  company  has  made  erections,  or  left  cars  in  such  a  position  as  to 
obstruct  the  view  of  the  track  in  one  direction,  the  traveller  will  be 
excused  from  looking  in  that  direction.  He  is  only  bound  to  look 
where  to  do  so  would  aid  him  in  determining  whether  a  train  is 
approaching ;  in  all  other  respects  he  has  a  right  to  rely  upon  his 
ears.^    But  when  the  proper  signals  are  given,  if  a  traveller  ventures 

coming.  At  a  point  forty-six  feet  from  duty  is  not  performed,  and  a  passenger 
the  crossing  she  could  have  seen  along  along  the  highway  in  attempting  to  cross 
the  track  forty-six  feet  in  the  direction  the  line  of  raUway  is  injured,  the  leaving 
from  which  the  car  came ;  at  thirty  of  the  gates  open  is,  in  an  action  brought 
feet  from  the  crossing  she  coald  have  by  him,  evidence  of  negligence  to  go  to 
seen  the  track  for  more  than  half  a  mile,  the  jury.  It  is  so,  even  though,  with  care 
but  she  did  not  look  in  that  direction  and  circumspection,  he  might  have  been 
from  those  points,  and  gave  as  a  reason  able  to  see  at  a  distance  the  approach  of 
therefor  that  she  did  not  suppose  that  the  train  which  occasioned  the  injnry. 
one  train  would  follow  another  so  closely.  The  gates  of  the  railway,  at  a  place  where 
It  was  held  that  the  question  whether  the  it  crossed  the  highway  at  a  level,  heiuf^ 
plaintiff  was  in  the  exercise  of  due  care  open,  amounted  to  a  statement  and  a  no- 
was  for  the  jury.  French  v,  Taunton  tice  to  the  public  that  the  line  at  that 
Branch  R.  K.  Co.,  116  Mass.  587.  In  an-  time  was  safe  for  crossing.  North-East- 
other  case  the  plaintiffs  evidence  showed  em  Ry.  Co.  v.  Wauless,  L.  R.  7  Eug.  & 
that  he  was  employed  by  a  corporation  Ir.  App.  12  ;  Wauless  v.  North-Ea.st«m 
other  than  the  defendant  to  watch  the  Ry.  Co.,  L.  R.  6  Q.  B.  481.  The  lookout 
track  at  a  crossing  and  give  notice  when  upon  an  engine  must  be  as  efficient  as  cir- 
any  cars  or  engines  of  either  company  cumstances  require,  and  especially  so  when 
were  about  to  pass  over  the  highway  ;  that  the  chances  of  access  to  the  track  are  greater 
he  saw  the  smoke  of  the  engine  when  it  than  usual.  Marcott  «.  Marquette,  &c. 
first  came  in  sight,  went  to  the  crossing  R.  R.  Co.,  47  Mich.  1  ;  East  Tenn.,  Va.,  & 
and  gave  the  usual  signal ;  that  after  the  Ga.  R.  R.  Co.  v.  White,  5  Lea  (Tenn.),  540. 
engine  passed  he  looked  up  and  down  the  Where  a  train  of  cars  was  moving  back- 
track atid  saw  nothing,  and  started  to  re-  wards,  within  the  limits  of  an  incorporated 
cross  the  track  and  was  struck  by  a  train  town,  while  the  deceased  was  walking  on 
of  cars  which  was  making  a  flying  switch,  the  track  in  the  direction  in  which  the 
and  which  came  upon  him  from  behind  ;  train  was  moving,  and  no  person  was  sta- 
that  the  usual  signal  for  cars  making  a  tioned  to  keep  a  lookout,  and  the  cars  ran 
flpng  switch  was  not  given,  but  one  was  over  and  killed  the  deceased,  the  company 
given  indicating  that  only  an  engine  or  a  is  guilty  of  n^ltgence.  Savannah  &  Mem- 
train  was  coming,  and  there  was  no  brake-  phis  R.  R.  Co.  v.  Shearer,  58  Ala.  672.  • 
man  on  the  cars  ;  that  a  person  could  see  ^  Baxter  o.  Troy  &  Boston  R.  R.  Co., 
up  the  track  from  where  he  stood  nearly  41  N.  Y.  502;  Nicholson  v.  Erie  B.  R. 
seven  hundred  feet ;    that  he  could  not  Co.,  id.  525. 

tell  whether  any  smoke  prevented  him         ^  McGuire  v.  H.  R.  R.  R.  Co.,  2  Daly 

from  seeing  the  cars  coming,  but  if  it  did,  (N.  Y.  C.  P.),  76.    The  contributory  neg- 

he  should   have  waited  until  it  passed  ligence  of  a  cab-driver  is  held  by  some  of 

away.     It  was  held  that  the  action  could  the  cases  to  defeat  the  right  of  action  of  a 

not  be  maintained.    Clark  v.  Boston  &  Al-  passenger  in  the  cab,  where  the  cab  waa 

bany   R.  R.   Co.,    128  Mass.    1.     If  the  run  into  by  a  train.     Nicholls  v.  Great 

statute  requires  gates  to  be  erected   and  Western   Ry.   Co.,  27  U.  C.  Q.  B.  382; 

closed  at  the  approach  of  a  train,  if  this  Payne  v.  Chicago,  &c.  R.  R.  Co.,  89  Iowa, 
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upon  the  track,  and  miscalcnlates  as  to  the  chances  of  crossing,  the 
risk  is  his,  unless  some  negligence  can  be  imputed  to  the  company 

528.  Bat  in  New  York  the  rale  is  other-  passing  a  cornfield  which  obstructed  the 
wise.  Thus  a  woman  who  had  accepted  view,  and  after  passing  the  same  again 
an  invitation  to  take  a  ride  with  a  person  looks  and  listens,  and  no  warning  is  given 
competent  to  manage  a  horse  was  held  not  him  by  bell  or  whistle,  he  will  not  be 
chaigeable  with  his  negligence,  and  con-  guilty  of  negligence  in  going  upon  the 
tribntory  u^ligence  on  his  part  was  held  track ;  and  the  fact  that  he  is  told  to 
no  defence  to  an  action  against  a  railroad  stop,  that  the  cars  are  coming,  whicl)  he 
company  for  injuries  resulting  from  a  colli-  does  not  hear,  will  not  change  the  rule, 
aion  ;  and  it  was  held  that  a  charge  in  sach  Dimick  «.  Chicago,  &c.  K.  R.  Co.,  80  111. 
an  action,  that  if  the  defendant  was  neg-  838.  It  appearing  that  the  plaintiff,  be- 
ligent  and  the  plaintiff  was  free  from  neg-  fore  going  through  the  opening  in  the  train 
Kgence  herself,  she  was  entitled  to  nrcover,  and  upon  the  track  where  the  accident  oc- 
aithough  the  driver  might  be  guilty  of  curred,  brought  his  horses  to  a  walk,  but 
negligence  which  contributed  to  the  in-  did  not  stop  them  uor  leave  his  wagon  and 
jury,  was  proper.  Bobinson  v.  New  York  go  forward  where  he  could  see  an  approach- 
Central,  &c.  K.  R.  Co.,  66  N.  Y.  11.  In  ing  train;  that  he  looked  and  listened  for 
another  case  the  plaiutilf's  testator  was,  a  train,  bnt  could  not  see  or  hear  any  sig- 
by  the  invitation  of  the  driver,  a  stranger,  nal  of  its  approach,  —  it  was  held  that  the 
riding  in  a  wagon  upon  a  highway  crossed  evidence  did  not  show,  as  a  matter  of  law, 
by  defendant's  road.  A  wheel  of  the  wagon  contributory  negligence  on  the  part  of  the 
went  into  a  hole  in  the  ruad  between  the  plaintiff.  Kelly  r.  St.  Paul,  &c.  R.  R.  Co., 
rails  of  defendant's  track,  and  he  was  29  Minn.  1.  In  Pennsylvania  it  is  held 
thrown  from  the  wagon  and  killed.  In  a  that  if  the  traveller  cannot  see  the  track  by 
suit  for  damages  the  court  charged  in  sub-  looking  out  from  his  carriage,  he  should 
stance  that  '*  carelessness  upon  the  part  of  get  out  and  lead  his  horse.  Penn.  R.  R. 
the  driver,  assuming  he  was  a  competent  Co.  v.  Beale,  73  Penn.  St.  504.  Thus  F. 
driver  and  a  sober  man,  and  there  was  no  approached  a  crossing  with  which  he  was 
reason  which  the  deceased  could  discover  perfectly  familiar,  and  with  a  manageable 
why  he  should  not  ride  with  him,  would  team.  He  drove  by  an  open  space,  through 
not  defeat  a  recovery,  nnlesa  the  death  was  which  he  had  an  extended  view  of  the 
caused  by  his  wrongful  and  wilful  act.'*  track,  and  stopped  directly  in  front  of  a 
Defendant's  counsel  requested  a  charge  railway  watch-house,  which  intercepted  his 
•'that  if  the  driver's  negligence  was  the  view  in  the  same  direction.  In  this  posi- 
prozimate  cause  of  the  jar  the  plaintiff  tion  he  stood  still  for  an  instant,  turning 
cannot  recover."  The  court  refased  to  his  head  around  as  if  looking  for  the  train, 
alter  its  charge.  It  was  held  no  error;  and  then  whipped  up  his  team  as  if  to 
and  that  the  charge  in  this  respect  was  cross  the  track,  and  collided  with  a  passing 
sufficient.  Masterson  v.  N.  Y.  Central,  train  and  was  killed.  He  was  partially 
&c.  R.  R.  Co.,  84  N.  Y.  247.  The  rule  is  deaf,  bnt  did  not  leave  the  wagon  to  look 
held  to  be  that  where  one  travels  in  a  beyond  the  watch-house.  It  was  held  that 
▼ehide  over  which  he  has  no  control,  but  he  was  guilty  of  contributory  negligence, 
at  the  invitation  of  the  owner  and  driver,  and  the  court  should  have  instructed  the 
no  relationship  of  principal  and  agent  arises  vary  that  there  could  be  no  recovery.  Ccn- 
between  them.  He  is  not  responsible  for  tral  R.  R.  Co.  of  New  Jersey  v.  Feller,  84 
the  negligence  of  the  driver,  where  he  him-  Penn.  St.  226.  In  a  Michigan  case  an  old 
self  is  not  chargeable  with  negligence,  and  man,  who  was  somewhat  deaf,  while  driving 
where  there  is  no  claim  that  the  driver  a  team  of  colts  towards  a  railway,  down  a 
was  not  compt'tent  to  control  and  manage  narrow  road,  from  which  the  track  was 
the  team.  Dyer  v.  Erie  R.  R.  Co.,  71  concealed  on  one  side  by  a  high  embank- 
N.  Y.  228.  Where  a  person,  when  ap-  nient,  stopped  to  listen,  but  hearing  noth- 
proachin^  a  railroad  crossing,  looks  and  ing  drove  on,  and  when  close  by  the  track 
listens  for  an   approaching  train    before  a  train  appeared  within  a  few  rods.     Feai^ 
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which  has  directly  caused  the  injury,*  —  as,  if  the  rate  of  speed  is 

fixed  by  a  city  ordinance,  if  the  company  is  running  at  a  higher 

rate;'  or,  if  the  train  is  being  run  at  much  more  than  its  usual  speed 
at  the  point  in  question.' 

The  mere  fact  that  the  company  did  not  ring  the  bell  or  blow  the 
whistle  will  not  excuse  a  traveller  from  looking  and  listening.^    Nor 

iug  that  he  could  not  control  hU  horses  were  strangers  in  Eureka,  and  ignorant  of 
where  they  were,  he  whipped  them  up  and  the  existence  of  the  defendant's  railroad, 
tried  to  cross  the  track,  and  the  rear  of  At  the  close  of  the  plaintiff's  case  there 
the  bng^  was  struck  by  the  engine.     It  was  no  evidence  to  show  that  plaintiff 
was  held  that  in  an  action  for  the  resulting  could  have  seen  the  train,  as  it  approached 
injury,  the  question  whether  the  plaintiff  the  crossing,  in  season  to  avoid  the  aoci- 
was  guilty  of  contributory  negligence  was  dent,  except  that  other  people  in  different 
for  the  jury.    Chicago,  ftc.  R.R.  Co.  v,  localities,  near  where  the  collision  occurred. 
Miller,  46  Mich.  532.     In  another  case  a  heard  and  saw  the  approaching  train  in 
team  collided  with  a  train  at  a  crossing,  time  to  have  avoided  the  accident     It  was 
and  the  driver  was  killed.    The  track  and  held  that  a  nonsuit  was  properly  refused, 
the  highway  were  both  below  the  general  The  fact  that  plaintiff  and  his  companions 
surface  of  the  ground,  and  an  approaching  were  strangers  in  Eureka,  and  did  not 
train  could  only  be  seen  occasionally  by  know  they  wero  approaching  a  rvilroad 
one  driving  toward  the  crossing.      The  crossing,  was  an  important  fact  to  be  oon- 
driver  was  familiar  with  the  crossing,  but,  sidered  by  the  jury.    Cohen  v.  Eureka,  &c 
except  that  he  checked  his  team  for  a  R.  R.  Co.,  14  Nev.  376.    The  caution- 
inoraent  some  four  rods  from  the  crossing,  board  is  for  the  purposes  of  notifying  those 
he  did  not  appear  to  have  taken  any  pre-  who  are  passing ;  and  where  a  party  is 
caution.     The  whistle  was  sounded  when  familiar  with  the  crossing,  and  has  fre- 
the  crossing  was  approached.     It  was  held  quently  been  over  it,  and  had  it  in  mind 
that  the  team-driver  was  chai^geable  with  on  the  occasion  in  question  as  he  ap- 
negligence,  and  that  no  action  would  lie  proached  it,  he  cannot  be  said  to  have 
for  the  injury.     Haas  v.  Grand  Rapids,  &c.  been  injured  by  the  failure  to  set  up  the 
B.  R.  Co.,  47  Mich.  401.     The  plaintiff  sign-board.     Haas  v.  Grand  Rapids,  kc 
was  driving  his  wagon  upon  the  street  at  a  R.  R.  Co.,  47  Mich.  401.     While  it  is  the 
slow  trot  towards  the  railroad  crossing,  and  duty  of  persons  crossing  or  attempting  to 
upon  approaching  the  track  his  horses  were  cross  a  railway  to  exercise  proper  care  and 
frightened  by  the  passage  of  the  locomo-  caution,  it  is  also  the  duty  of  the  railway 
tive,  and  ran  away,  throwing  him  from  the  employ^  or  those  in  charge  of  the  train, 
wagon  and  seriously  injuring  him.     It  ap-  to  exercise  such  care  and  caution  at  snch 
]>cared  from  the  evidence  of  the  plaintiff  places  as  to  prevent  injury  to  those  travel- 
that  the  street  was  built  up  on  each  side,  ling  on  public  highways.    The  duty  in  this 
and  lined  with  piles  of  lumber  in  such  a  regard  is  reciprocal.     Louisville,  Cincin- 
inanner  that  a  train  could  not  be  seen  nati,  &c.  R.  R.  Co.  v.  Goetz,  79  Ky.  442; 
until  the  plaintiff  approached  very  near  to  Penn.  Co.  v.  Krick,  47  Ind.  368. 
it;  and  also,  that  the  engine-bell  was  not  ^  Chicago,  &c.  R.  R.  Co.  v.  Fears,  53 
rung,  as  required  by  statute.     It  was  held  111.  115  ;  Van  Schaick  v.  H.  R.  R.  R.  Co., 
that  the  evidence  failed  to  show  contrib-  43  N.  Y.  527  ;  Bellefontaine  R.  R.  Co.  v. 
utory  negligence.     Strong  v.  Sacramento,  Hunter,  33  Ind.  335. 
&c.  R.  R.  Co.,  61  Cal.  326.     A  traveller  »  Madison,  &c.  R.  R.  Ca  v.  Taffe,  87 
has  no  right  to  omit  proper  precautions,  Ind.  364. 

upon  the  assumption  that  a  railway  com-  '  Richardson  v.  N.  Y.  C.  R.  R.  Co.,  45 

pany  will  comply  precisely  with  a  city  N.  Y.   84  ;  Wabash,  4c.  R.  R.   Co.  v. 

ordinance  in  the  running  of  its  trains.  Cal-  Henks,  91  III.  406. 

ligan  V.  N.  Y.  Central,  &c.  R.  R  Co.,  59  *  Gorton  v.  ErieR.R.  Co.,  45  N.  Y.  660; 

N.  Y.  651.     Plaintiff  and  his  companions  Havens  v.  Erie  R.  R.  Co.,  41  N.  Y.  296. 
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does  the  fact  that  they  did  ring  the  bell  or  blow  the  whistle  excuse 
from  liability  where,  in  other  respects,  —  as,  in  the  rate  of  speed  at 
which  the  train  was  being  run  in  view  of  the  particular  crossing,  — 
they  were  chargeable  with  blame.^  But  a  traveller  may  assume 
that  the  company  will  comply  with  the  law.^  But  if  the  company 
is  bound  to,  or  usually  does,  keep  a  flagman  at  the  crossing  to  warn 
persons  of  approaching  trains,  its  neglect  to  do  so,  or  a  false  signal 
given  by  the  flagman,  whereby  an  injury  happens  to  a  person  at- 
tempting to  cross,  will  render  it  liable  for  injuries  resulting,  although 
the  train  was  in  plain  sight.^ 

A  railway  company  is  not,  as  a  rule,  in  the  absence  of  a  stMute 
requiring  it,  or  of  an  ordinance  of  a  municipal  corporation,  bound  to 
maintain  gates  at  a  crossing,  or  to  keep  a  flagman  there  to  warn 
travellers  of  the  approach  of  trains.*  But  under  the  maxim  sic 
utere  iiLo,  etc.,  instances  may  arise  where  this  duty  is  cast  upon  them, 
or  of  providing  some  other  equally  safe  mode,  by  reason  of  the  loca- 
tion of  the  crossing  and  the  large  number  of  people  crossing  it,  or 
where  the  mode  of  crossing  adopted  by  the  company  is  exception- 
ally dangerous;*  and  although  it  is  held  by  some  of  the  cases  that 
the  question  as  to  the  duty  to  keep  a  flagman,  or  to  adopt  some  other 
equally  effectual  mode  of  warning  travellers  of  the  approach  of  a 
train,  is  not  a  matter  for  the  caprice  of  jurora,^  yet  it  is  difficult 
to  understand  how,  or  under  what  authority,  the  court  can  with- 
draw the  question  from  the  jury,  and  usurp  to  itself  the  power  to 
determine  a  question  which  is  one  of  fact ;  and  it  is  believed  that 
the  question  is  a  mixed  question  of  law  and  fact  which  the  jury 


1  Richardson  v.  N.  Y.  C.  R.  R.  Co.,  45 
N.  Y.  846. 

*  Kennayde  v.  Pacific  R.  R.  Co.,  45 
Mo.  255. 

«  Sweeney  v.  Old  Colony  R.  R.  Co.,  10 
Allen  (Mass.),  368  ;  Newson  r.  N.  Y.  C. 
R.  R.  Co.,  29  N.  Y.  883;  Spencer  v. 
Illinois  Central  R.  R.  Co.,  29  Iowa,  65. 

*  Ernst  V,  Hudson  River  R.  R.  Co., 
35  N.  Y.  9  ;  Sutherland  v.  New  York 
Central  R.  R.  Co.,  41  N.  Y.  Sup.  Ct.  17  ; 
Culhane  v.  N.  Y.  Central  R.  R.  Co.,  60 
N.  Y.  133  ;  Pakalinsky  v.  N.  Y.  Central 
R.  R.  Co.,  11  N.  Y.  Weekly  Dig.  73  ; 
Orippen  V.  N.  Y.  Central  R.  R.  Co.,  40 
N.  Y.  34;  Slate  v.  Philadelphis,  &c. 
R.  B.  Co.,  47  Md.  76  ;  McGrath  v.  N.  Y. 
Central,   &c.  R.  R.  Co.,  63  N.  Y.  522  ; 

VOL.  II.  —  38  * 


Delaware,  &c.  R.  R.  Co.  ».  Toffey,  39 
N.  J.  L.  525  ;  Com.  v.  Boston,  &c.  R.  R. 
Co.,  101  Mass.  201  ;  Shaw  v,  Boston,  &c. 
R.  R.  Co.,  8  Gray  (Mass.),  45  ;  Phila., 
&c.  R.  R.  Co.  V.  Kellips,  88  Penn.  St. 
405  ;  Stubley  v.  London;  &c.  Ry.  Co., 
L.  R.  1  Echq.  13  ;  Stapley  v.  London, 
&c.  Ry.  Co.,  4  H.  &  C.  93  ;  Cliff  v.  Mid- 
land Ry.  Co.,  L.  R,  5  Q.  B.  258. 

*  Penn.  R.  R.  Co.  r.  Matthews,  37 
N.  J.  L.  531  ;  Pollock  v.  Easteni  B.  R. 
Co.,  124  Mass.  158. 

•  Beiseigel  v.  N.  Y.  Central  R.  B.  Co., 
40  N.  Y.  9  ;  Dyer  v.  Erie  R.  R.  Co.,  71 
N.  Y.  228  ;  Weber  v.  N.  Y.  Central  R.  R. 
Co..  58  N.  Y.  451 ;  State  r.  Phila.,  &c. 
R.  R.  Co..  47  Md.  76. 
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must  pass  upoa^    And  those  cases  which  hold  that  the  question  as 
to  the  necessity  of  maintaining  a  flagman,  etc.,  at  a  particular  cross- 
ing is  not  for  the  jury,  really  nullify  the  rule,  by  holding  that  while 
the  jury  may  not  determine  whether  or  not  there  is  such  a  necessity, 
yet  they  may  consider  the  circumstance  that  such  precautions  are 
not  taken,  as  a  part  of  the  res  gestce,  and  bearing  upon  the  question 
of  the  company's  care  or  n^ligence  in  the  management  of  its  trains;* 
which  is  a  direct  repudiation  of  the  rule  itself,  and  involves  the  court 
in  an  absurd  position ;  which  always  results  when  courts  attempt  to 
exercise  legislative  functions,  rather  than  those  which  pertain  to  the 
judiciary.     As  a  railway  company  is  liable  to  a  party  whom  it  leads 
into  danger,  where  it  has  voluntarily  placed  and  kept  a  flagman  at 
a  crossing,  it  amounts  to  an  admission  that  one  is  necessary  there ; 
and  if  it  withdraws  him,  persons  knowing  that  one  has  formerly 
been  stationed  there  have  a  right  to  expect  that  he  will  not  be  with- 
drawn ;  and  if,  relying  upon  such  expectation,  they  are  induced  to 
attempt  to  cross,  and  are  injured,  the  company  is  liable  therefor,  if 
they  were  in  the  exercise  of  due  care  in  attempting  to  cross.*    It 
will  be  understood  that  while  a  railway  company  keeps  a  flagman, 
or  maintains  a  gate  or  other  precautions  at  a  crossing,  the  traveller 
is  not  thereby  relieved  from  all  duty  to  look  out  for  his  own  safety. 
He  may  not  be  caUed  upon  to  use  so  high  a  d^ree  of  care  as  he 
would  be  except  for  such  precautions  on  the  part  of  the  company, 
but  he  is  nevertheless  bound  to  use  his  senses,  and  do  all  which  a 
pruilent   man,  under  the  circumstances,  would  do  to  avoid  the 
dnuj^^r* 

If  a  jH^rson  in  crossing  a  railroad  track,  in  the  exercise  of  due  care 
H.'*  to  appnvaehiujj  trains,  through  no  fault  of  his,  gets  the  wheels  of 
his  vohiole  caught  iu  the  track,  so  that  he  cannot  extricate  them  in 
stMsou  to  avoid  injury  from  an  approaching  train,  he  is  not  chargp- 
uMo  witli  suoh  neijligenee  as  will  preclude  a  recovery  for  an  injury 

^  KuloY  r^  New  Hawu.  ^.  It  &  Co.,  588;  Philadelphia,  4c  R.  IL  Co.  r.  Kel- 

lOr  M.i,vv   4i)t^  lij^  38  Penn.   St  405;   St.  Uuis,  4*-. 

»  biusi  r   HuvIa^u  River  R.  R.  Ca,  S9  R.  R.  Co.  r.  Dunn,  78  HI.  197. 
N\  V.  til  ;  I Vv^Y  r,  N.  Y.  Central  R.  R.         «  Lake  Shore,  Ac.  R-  R.  Co.  r.  Sonder- 

iV,   :s   N\  Y.  MjL     S«v  al5«\  inrolring  land,  8  Brad.  (I1L)307  ;  Warren  v,  Fitrh- 

ji»o  .vurt   in  a  j^tiU    gn?atrr   aKsurditv.  burg  R.  R.  Co.,   8  AUen  (Mass.).   227  ; 

IVr  r  Kn^  K.  R.  Cvv.  n  X.  Y.  828.  Wheelock  v.  BoatOD,  Itc  R.  R  Co.,  105 

•  W  *rwor  rs  X.  Y.  Central  R,  R  Co.,  Maaa.  SOS ;    Botst    ».    Uke  Shore,  Ac. 

V  \  ^\*^^  i  IVUn  r.  IVl,  A  Hnd.  C.  R  R   Co.,   4  Hon  (N.  Y.).  848  ;  DeU- 

!v      *  J  ,.  \  ^'*  ^"^  ^  M.H^ov^ni  r.  N.  Y.  ware,  Ac  RR  Ca  «.  Tdfcy.  80  K.  J.  L. 

tVutml  R.  R  CVv..  <Jt:  N.  Y,  417 :  Rnsen*  58S. 
iTifr  IN  New  Yvxri.  Ac.  R  R  C«*.  5«  X,  Y. 
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to  his  team,  if  he  properly  endeavors  to  cause  the  train  to  be  stopped.^ 
The  mere  fact  that  a  person  sees  or  hears  an  approaching  train  does 
not  necessarily  preclude  him  from  a  recovery,  if  he  had  ample  time 
to  pass  except  for  the  fact  that  the  train  was  being  run  at  a  much 

higher  rate  of  speed  than  ustiaL  The  simple  question  is,  whether, 
knowing  the  usual  length  of  time  it  took  the  train  to  reach  the  cross- 
ing, as  a  prudent  man  he  was  justified  in  making  the  attempt.^ 

1  Pittsburgh,  &c.  K.  K.  Co.  v.  Dunn,  circumstAncw  of  the  case,  is  not  erroneous. 

66  Penn.  St  280 ;  Milwaukee,  &c,  R  E.  Shaber  v.   St.    Paul,   &c.   E.  E  Co.,  28 

Co.  V,  Hunter,  U  Wis.  160.  Minn.  108  ;  Garland  v.  Chicago,  &c.  R.  K. 

*  Detroit,  &<•.  E.  E.  Co.  v.  Van  Stein-  Co.,   8   Brad.    (111.)   571.      The  jilaintiflf 

burg,    17    Mich.    99.      Where  a  person  made  out  a /^^^77^a/al;ie  case  of  negligence 

familiar  with  a  dangerous  railway  cross-  without  proving  affirmatively  that  the  de- 

ing,   in  passing  over  the  same,  neglects  ceased  had  "  stopped  and  looked  and  lis- 

the  exercise  of  any  care  to  ascertain  if  tened."    It  was  held  that  the  presumption 

a  passing  train  is  near,   and   in   conse-  in  law  was  that  he  had  stop^ied,  looked, 

qneuce  of  such  neglect  is  injured  by  a  and  listened,  and  t)ie  burden  of  proving 

collision   with  the  train,  he  is  guilty  of  contributory  negligence  was  on  the  defend- 

negligence,  and  the  mere  fact  that  he  had  ant.    Weiss  v.  Penn.  E.  R.  Co.,  79  Penn. 

forgotten  that  he  was  in  the  vicinity  of  St.  887.     While  a  traveller  on  approach- 

the  crossing  will  not  excuse  such  neglect,  ing  a  railway-crossing  is  bound  to  look 

Baltimore  &  Ohio  E.  E.  Co.  v.  Whitacre,  and  listen  for  an  approaching  train  before 

85  Ohio  St.  627.    The  general  rule  is,  that  undertaking  to  cross,  it  is  only  where  it 

a  person  approaching  a  railroad  crossing  is  appears  from  the  evidence  that  he  mvjht 

required  to  look  up  and  down  the  track  in  have  seen  had  he  looked,  or  might  hnve 

either  direction  and  watch  for  the    ap-  heard  had  he  listened,  that  a  jury,  in  the 

prooch  of  trains  before  attempting  to  cross,  absence  of  evidence  ni)on  the  question,  is 

and  if  such  precaution  is  neglected  and  authori2ed  to  find  that  he  did  not  look 

injury  to  the  party  ensues,  he  cannot  re-  and  did  not  listen.     Smedis  v.  Brooklyn, 

cover  ;  but  tliis  rule  cannot  be  applied  to  &c.  E  E.  Co.,  88  N.  Y.  18.     The  rule  re- 

an  infant  of   tender  years.      Chicago  &  quiring  persons,  before  crossing  a  railroad 

Alton  R  E.  Co.  v.-  Becker,  84  111.  488.  track,  to  look  to  see  whether  trains  are 

But  it  cannot  be  declared  as  a  matter  of  approaching  is  not  applied  inflexibly  in  all 

law  that  a  footman  is  bound,  before  crossing  cases  without  regard  to  age  or  other  cir- 

a  railway  track  to  stop,  in  order  to  look  cumstances.      McGovem  v.    New    York 

and  listen  for  trains.    That  rule  is  appli-  Central,  &c.  R.  R.   Co.,   67  N.  Y.   417. 

cable  only  to  persons  travelling  in  wagons  But  in  Pennsylvania  the  failure  to  stop 

or    other  vehicles  which    make  a  noise  immediately    before    crossing   a  railroad 

that  would  necessarily  interfere  with  their  track  is  negligence  ;;«r  se,  and  the  nile 

hearing.    Zimmerman  v.  Hannibal  k  St.  is  unbending.     Penn.  E.  R.  Co.  v,  Beale, 

Joseph  R.  R.  Co.,  71  Mo.  476.     The  fact  78   Penn.    St.    504.     Where  a  traveller, 

that  one  in  attempting  to  cross  a  railway  about     to    cross   a    four-track    railway, 

does  not,  at  the  instant  of  stopping  on  it,  looked  and  listened  before  starting  across 

look  to  ascertain  if  a  train  is  approaching,  the  track,  it  was  held  that  a  failure  to 

is  not  conclusive  evidence  of  a  want  of  stop  and  look  and  listen  before  crossing 

care  on  his  part.     Plummer  v.   Eastern  the  fourth  track  was  not  negligence  as  a 

E.  E  Co.,  73  Me.  691.    An  instruction  matter  of  law.     Weber  v,  N.  Y.  Central 

that  it  is  not  necessarily  the  duty  of  a  &  Hudson  River  R.  R.  Co.,  67  N.  Y.  587. 

traveller  approaching  a  railroad-crossing  to  In  an  action  for  damages  against  a  rail- 

stop  and  listen  before  stepping  upon  the  way  company  for  injuries  received  by  a 

track,  and  that  whether  it  is  necessary  collision  at  a  crossing,  the  following  in- 

and  proper  for  him  to  stop  depends  on  the  struction  was  given  :  "  If  you  believe  from 
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The  instances  in  which  the  question  whether  an  omission  to  look 
and  listen  for  an  approaching  train  constitutes  negligence  is  for  the 
jury,  are  well  stated  by  Stiness,  J.,  in  a  Rhode  Island  case,^  as  fol* 
lows:  "We  have  been  referred  to  numerous  cases  which,  it  is  claimed, 
show  that  this  is  not  a  ride  of  law,  but  a  matter  of  fact^  the  pro- 
priety or  necessity  of  which  is  to  be  determined  by  the  jury.  Aq 
examination  of  these  cases,  however,  shows  that  most  of  them  are  not 
in  conflict  with  such  a  rule,  but  may  be  classed  as  exceptions  to  it, 
on  the  following  grounds:  1.  WJiere  the  view  of  the  track  is  ob^ 
structed,  and  hence  where  the  injured  party,  not  being  able  to  see,  is 
obliged  to  act  upon  his  judgrnent  at  the  time  ;  in  other  toords,  where 
camplianxie  with  the  rule  would  be  impracticable  or  unavailing,^    In 

was  not    conclosively  imputable  to  the  Mo.  255.     The  court  instructed  the  jury 

plaintiff  by  the  law,  but  that  it  was  for  to  disregard  the  opinions  of  expert  wit* 

the  jury  to  determine  whether  the  plaintiff  nesses,  based  upon  hypothetical  statementi 

was  negligent.     We  cannot,  as  an  impu-  of  facts,  if  the  juiy  should  find  the  hy- 

tation  of  the  law,  pronounce  his  conduct  pothesis  to  be  not  in  accordance  with  the 

to  have  been  negligence.    KeUogg  v.  N.  Y.  facts.     It  was  held  no  error.     The  pUin* 

Central,  &c.  R.  R.  Co.,  79  N.  Y.  72  ;  Con-  tiff,  having  been  a  farmer  for  many  years, 

tinental  Imp.  Co.  v.  Stead,  95  U.  S.  161.  and  engaged  in  carrying  on  a  farm,  was 

To  run  a  locomotive  and  train  of  cars,  competent  to  testify  as  to  the  value  of  his 

which  cannot  be  readily  stopped,   at  a  own  labor.     1 1  was  a  proper  subject  for  tha 

high  rate  of  speed,  and  without  any  sig-  opinion  of  witnesses."     See  also  Sute  v« 

nal  by  beU,  whistle,  or  otherwise,  across  a  Maine  Centml  R  R.  Co.,  76   Me.  357, 

much-travelled  public  street  in  a  village,  where  the  rule  stated  in  the  text  was 

where  the  crossing  is  dangerous  to  travel-  held. 

lers  by  reason  of  obstructions  concealing  ^  Ormsbee  v.  Providence  R.  R.  Co.,  14 
the  approach  of  trains,  no  excuse  appear-  R.  I.  — .  In  this  case  a  deaf  mute  was 
ing  for  the  omission  to  give  signal  of  its  struck  and  kiUed  by  a  train  of  cars  which 
approach,  is  negligence,  although  there  ex-  was  making  a  flying  switch  across  a  high- 
ists  no  statutory  requirement  respecting  the  way.  The  engine  had  passed  by,  and  tha 
giving  of  such  signals.  Phil.  W.  &  B.  plaintiff  walked  in  the  highway  oa  to  the 
R.  R.  Co.  V,  Stinger,  78  Penn.  St.  219,  track,  "  bent  forward,  as  an  old  man 
225,  227  ;  L.  &  N.  R.  Co.  v.  Com.,  13  would  walk,  with  his  head  bowed  down, 
Bush  (Ky.),  388;  Phil.,  Ac.  R.  R.  Co.  looking  toward  the  engine."  TTterewoM 
V.  Hagan,  47  Penn.  St.  244  ;  Roberts  an  unobstructed  view  of  the  tracks  for  a 
V.  C.  &  N.  W.  R.  R.  Co.,  85  Wis.  680.  It  long  distance  in  both  directions ;  a  gats  Vfas 
was  not  error  for  the  court  to  charge  that  closed  across  the  highway  on  the  fiirther 
one  who  is  called  upon  to  exercise  care  to  side  of  the  tracks  ;  hut  there  teas  no  gtation- 
avoid  danger  from  the  acts  of  others  may,  ary  bell  or  whistle  sounded  as  required  hfl 
in  regulating  his  own  conduct,  have  re-  (he  staiuU.  In  an  action  ajpiinst  the  ml- 
gard  to  the  probable  or  apprehended  con-  road  company  for  causing  O.'s  death  it  was 
duct  of  such  other  persons,  and  to  the  pre-  held  that  the  deceased's  negligence  pre- 
sumption that  they  will  act  with  reason-  eluded  a  recover)'. 

able  caution,  and  not  with  culpable  negli-         «  Commonwealth  r.  Fitchburg  R.  R. 

gence.     Ernst ».    Hudson  R.  R.  Co.,  85  Co.,  10  Allen  (Mass.),  189  :  Craig  ».  Kew 

N.  Y.  9  ;  Reeves  r.  Delaware,  L.  &  W.  York,  Ac.  R.R.  Co.,  118  Mass.  4^1  ;  Webb 

R.  R.  Co.,  80  Penn.  St  454  ;  Langhoff  r.  r.  Portland,  &c.  R.  R.  Co..  57  Me.  117  ; 

Milwaukee. &  P.  du  C.  R.  R.  Co.,  19  Wis.  Johnson  v.  Hudson  River  R.  R.  Co.,  «0 

489 ;  Kennayde  r.  Pacific  R.  R.  Co.,  45  N.  Y.  66  j  Contuiental  Improvement  Oe. 
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this  last  case  Lord  Chancellor  Caikns  remarks :    '  If  a  railway 
train,  which  ought  to  whistle  when  passing  through  a  station,  were 

V.  Stead,  95  U.  S.  161  ;  FennsylvanU  591  ;  although  in  this  case  the  plaiutiff 
R.  B.  Co.  V.  Ogier,  85  Penn.  60  ;  Ford-  did  look  and  listen,  and  no  signaLi  were 
ham  V.  London,  Brighton,  &c.  Ry.  Co.,  given,  and  in  that  view  the  decision  is  cor- 
L.  R-  8  C.  P.  368  ;  Stubley  v,  Loudon  &  rect.  In  Parker  v.  Wilmington,  &c.  R.  R. 
North-Western  Ry.  Co.,  L.  R.  1  Excb.  Co.,  86  N.  C.  224,  while  crossing  a  rail- 
18  ;  Dublin,  Wicklow,  &  Wexford  Ry.  Co.  road  track  the  plaintiff's  intestate  was 
V.  Slattery,  L.  R.  8  App.  Cas.  1155.  kiUed  by  a  train  which  had  left  a  station 
In  Kelly  v.  St  Paul,  Ac.  R.  R.  Co.,  29  on  schedule  time  and  attained  a  speed  of 
Minn.  1,  there  was  evidence  tending  to  show  twenty  miles  an  hour;  the  deceased  was 
that  the  statutory  requiremeuts  as  to  ring-  working  at  a  steam-mill  located  near  the 
inga  bell,  etc.,  were  omitted  on  a  train  ap-  track  ;  when  first  seen  by  the  engineer  he 
proaching  a  high  way -crossing ;  it  was  held  was  about  100  feet  from  the  engine,  and 
that  the  neglect  of  a  person  approaching  making  no  effort  to  get  out  of  the  way ; 
the  crossing  with  a  team,  who  did  not  the  engineer  put  on  brakes  and  shnt  off 
stop  his  team  and  did  not  get  out  of  his  steam,  but  gave  no  signal  by  bell  or  whis- 
wagon  and  go  forward  and  look  for  the  tie.  It  was  held  that  the  contributory 
train  (freight  cars  intervening)  could  not  negligence  of  the  deceased  relieves  the 
be  said  to  be  contributory  negligence  on  company  of  responsibility.  One  crossing 
the  part  of  the  traveller,  defeating  his  a  raibroad  track  must  bo  on  the  alert  to 
right  of  recovery  for  iivjury  by  collision  with  avoid  injury  from  trains  that  may  happen 
the  train.  Dickinson,  J.,  said  :  **  The  to  be  passing ;  and  the  omission  of  the  en- 
law  required  the  ringing  of  a  bell  80  rods  gineer  to  give  the  precautionary  signals  of 
distant  from  the  crossing,  and  the  conduct  the  approach  of  a  train,  when  it  in  no  way 
of  the  plaiutiff  might  be  properly  regulated  contributed  to  an  alleged  injury,  does  not 
to  some  extent  with  regard  to  this  duty  im-  impose  a  liability  upon  the  company.  See 
posed  upon  the  defendant  by  law,and  which  New  Jei-sey  Ex.  Co.  «.  Nichols,  8  N.  J.  L. 
he  had  a  right  to  expect  would  bo  performed.  489  ;  Railroad  Co.  v.  Houston,  95  U.  S. 
He  was  not  required  to  use  every  precan-  697.  In  a  recent  case  in  Minnesota, 
tioD  which  mi^t  have  contributed  to  his  Hutchinson  v,  St  Paul,  &c.  R.  R.  Co., 
safety,  but  only  such  as  common  prudence  in  an  action  to  recover  damages  for  inju- 
diotated.  We  cannot  say  as  a  matter  ot  ries  from  a  collision  at  a  railway  crossing 
law,  that  it  was  negligence  not  to  have  with  the  wagon  in  which  plaintiff  was 
entirely  stopped  his  team,  —  Kellogg  v.  riding,  her  evidence  tended  to  show  that 
N.  Y/  Central,  &c.  R.  R.  Co.,  79  N.  Y.  the  team  was  driven  with  care,  and  that 
72  ;  Eilert  v,  Oreen  Bay,  Ac.  R.  R.  Co.,  the  plaintiff  and  the  driver  were  watching 
48  Wis.  606,  —  or  that  common  prudence  the  road,  and  looking  and  listening  for  in- 
required  him  to  get  down  from  his  wagon,  dications  of  danger  as  they  approached 
and  go  forward  on  foot  to  look  along  the  the  crossing :  that  they  heard  no  signal, 
line  of  the  track.  Duffy  w.  Chicago,  &c.  R.  R.  and  had  no  warning  of  the  approach  of  an 
C(>.,  82  Wis.  269  ;  Davis  9,  N.  Y.  Cent.,  engine  from  the  west,  but  were  unexpect- 
&c.  R.  R.  Co. ,  47  N.  Y.  400.  Such  precan-  edly  overtaken  by  a  switch  engine  from  that 
tion  is  believed  to  be  extraordinary,  and  to  direction,  running  backward  down  grade 
exceed  the  strict  measure  of  common  pru-  at  a  high  rate  of  speed,  with  steam  shut 
dence ;  nor  is  it  clear  that  the  course  of  off,  and  without  signals  of  its  approach, 
greater  prudence,  after  the  plaintiff  had  which  they  did  not  discover  tUl  too  late  to 
passed  in  between  the  freight-cars  stand-  avoid  a  collision.  They  were  going  east, 
ini?  on  both  sides  of  his  way,  and  saw  the  the  railroad  being  on  their  left,  and  ap- 
coming  train,  was  not  to  endeavor  to  proaching  the  street  at  a  sharp  angle,  and 
force  a  passage,  rather  than  incur  the  per-  above  there  was  a  cut  which  partially  ob- 
haps  greater  hazard  of  attempting  to  turn  scured  the  vision,  terminating  abont  200 
back  with  a  spirited  span  of  horses."  Bnt  feet  from  the  crossing.  The  evidence  also 
see  Plnmmer  v.  Eastern  R.  R.  Co..  78  Me.  shows  that    they  had  previously  looked 
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to  pass  through  without  whistling,  and  a  man  were  in  broad  day- 
light, and  without  anything  either  in  the  structure  of  the  line  or 
otherwise  to  obstruct  his  view,  to  cross  in  front  of  the  advancing 
train  and  to  be  killed,  I  should  think  the  judge  ought  to  tell  the 
jury  that  it  was  the  folly  and  recklessness  of  the  man,  and  not  the 
carelessness  of  the  company,  which  caused  his  death.'  2.  Where 
the  injured  person  was  a  passenger  going  to  or  alightiiig  from  a  train, 
and  Jience  under  an  implied  invitation  and  assurance  by  the  company 
to  cross  the  track  in  safety}  3.  Where  the  direct  act  of  som^e  agent  of 
the  company  had  put  the  person  off  his  guard  and  induced  him  to 
cross  the  track  without  precaviiony  ^ 

several  times  up  the  road  in  that  direction,  105  Mass.  208;  Stapley  v.  London,  &c. 

the  last  time  when  at  a  point  from  50  to  Ry.  Co.,  L.  R.  1  Exchq.  21. 
70  feet  from  the  crossing,  and  in  the  inter-         >  Warren  v.  Fitchbur^  R.  R.  Co.,    S 

val  of  about  ten  seconds  they  were  listen-  Allen  (Mass.)>  227.     In  a  recent  case  in 

ing  for  signals  or  indications  of  a  coming  New  York,  Connelly  v.  New  York  Central 

train,  their  attention  being  also  arrested  R.  R.  Co.,  88  N.  Y.  846,  the  plaintiff's  in- 

by  the  presence  of  another  switch  engine  testatewas  killed  while  crossing  the  defend - 

standing    below  the  crossing  apparently  ant's  track  with  his  team  at  a  high way-crxMii- 

ready  to  move.    It  was  held  that  whether  sing.     At  the  place  of  the  accident  four 

the  plaintiff  was  in  the  exercise  of  that  de*  tracks  crossed  the  highway.   The  train  whm 

gree  of  care  which  persons  of  ordinary  pr^-  approaching  from  the  west,  intestate  from 

dence  and  intelligence  would  exercise  in  a  the  north.  •  At  a  point  in  the  highway 

similar  situation  depends  upon  the  consid-  more  than  250  feet  north  of  the  crossing 

eration  of  a  variety  of  circumstances  and  the  train  was  visible  for  half  a  mile,  and 

inferences  of  fact  which  were  proper  for  the  at  a  point  fifty  feet  north  for  more  than  a 

judgment  of  a  jury.     Vamdenburgh,  J.,  mile.     When  witnesses  for  the  plaintiff, 

said :  "  And  for  substantially  the  same  rea-  who  were  north  of  the  track,  first  saw  the 

sons  that  controlled  the  decision  of  this  train,  the  intestate  was  sitting  on  his  load 

court  in  Loucks  v.  R.  R.  Co.,  31  Minn,  facing  partly  east  at  a  distance  from  the 

530,  we  think  this  case  was  properly  sub-  track  variously  estimated,  but  the  shortest 

mitted  to  the  jury.     French  v.  Railroad,  distance  named  was  fifteen  feet.   The  train 

116  Mass.  540 ;  Ciiaffee  v.  Railroad  Co.,  was  on  the  south   track.    The  deceased 

104  id.   116;  Stackus  v.  R.    R.   Co.,  79  continned  to  drive  on  until  he  got  upon  the 

N.  Y.  467  ;  Ochsenbein  v.  Shapley,  85  id.  north  track.    Then,  observing  apparently 

224  ;  Baldwin  «.   R.  R.   Co.,  18  N.  W.  for  the  first  time  the  approaching  train. 

Rep.  884  ;  Butler  v,  R.  R,  Co.,  28  Wis.  he    partly  rose,   and   commenced  whip- 

504  ;  Gaynor  v,  R.  R.  Co.,  100  Mass.  212."  ping  his  horses.     The  horses  got  over  the 

Loucks  V.  R.  R.  Co.,  supra  ;  Continental  south  track,  but  the  wagon  was  interceptcni 

Co.   r.  Stead,  95  U.  8.  161  ;  Gaynor  ».  by  the  train  and  the  intestate  killed.     If 

R.  R.  Co.,  100  Mass.  213 ;  Wylde  u.  R  R.  he  had  stopped  on  the   north  track  he 

Co.,  53  N.  Y.  161  ;  Eppendorf  v.  R.  R.  would  have  been  safe.     The  horses  were 

Co.,  69  id.  197  ;  Owen  v.  R.  R.  Co.,  35  id.  not  unmanageable,  and    he  might  have 

^13*  stopped  them  at  this  point,  so  far  as  ap- 

1  Brossell  v,  N.  Y.  Central  R.  R.  Co.,  pesied.     The  approach  to  the  track  from 

84   N.   Y.  241;  Gaynor  «.   Old  Colony,  the  north  was  on  a  rising  grade  of  about  one 

Ac.  R.  R,  Co.,  100  Mass.  208  ;   Chaffee  «.  foot  rise  to  eleven  feet  horiiontal.     It  was 

Boston,  &c.  R.  R.  Co.,  104  Mass.  108;  held  that  the  Intestate  was  guilty  of  con - 

Mayo  ».  Boston,  &c.  R.  R.  Ca ,  104  Mass.  tributory  negligence,  precluding  a  recovery 

157  ;  Wheelock  9,  Boston,  &c.  R.  R.  Co.,  for  hia  death.    Even  though  his  mi^ndg- 
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The  measure  of  care  to  be  observed  iu  the  running  of  trains  is  a 
question  for  the  court,  but  the  place  and  method  of  giving  signals  is 
a  question  for  the  legislature.  The  court  can  neither  add  to  nor 
detract  from  the  requirements  of  the  law.  Its  provisions  must  be 
strictly  and  fully  observed,  and  any  failure,  however  slight,  that 
results  in  injury  to  others,  is  actionable,  The  duty  of  the  company 
in  that  respect  is  fixed,  and  its  duty  is  discharged  when  strictly 
complied  with.  The  common  law  imposes  no  burden  so  far  as  the 
giving  of  signals  is  concerned ;  it  simply  imposes  the  duty  of  operal- 
ing  the  road  with  due  regard  to  the  rights  and  safety  of  the  public.^ 

ment  in  attempting  to  cross  in  front  of  the  fact  that  the  defendant  has  been  guilty  of 
train  was  not  sufficient  to  chaige  him  with  negligence,  followed  by  an  accident,  does 
negligence,  on  the  ground  that  when  he  not  make  him  liable  for  the  resulting  in- 
discovered  the  train  he  was  called  upon  to  jury,  unless  that  was  occasioned  by  the  neg- 
decide  instantly  what  he  should  do,  he  tocu  ligence.  Harlan  v,  St.  Louis,  Kansas  City, 
negligent  in  not  stopping  his  horses  before  &c.  R.  R.  Co.,  65  Mo.  22.  Evidence  that 
he  went  on  to  the  track.  the  company,  immediately  after  an  accident 
I  Grippen  v.  N.  V.  C.  R.  B.  Co.,  40  at  a  street-crossing,  adopted  certain  pre- 
N.  Y.  34  ;  Beiseigel  v.  Same,  40  id.  9  ;  cautions  to  prevent  similar  accidents,  is 
Penn.  R.  R.  Co.  v.  Barnett,  69  Pcnn.  St.  admissible  to  prove  that  such  precautions 
259.  Where  a  person  seeks  to  charge  a  would  have  been  proper  at  and  prior  to  the 
railway  company  with  negligence  in  not  accident,  and  that  the  omission  of  them 
seasonably  removing  a  car  which  incum-  was  negligence.  Shaber  v,  St  Paul,  &c. 
bered  a  highway-crossing,  and  in  conse-  R.  R.  Co.,  28  Minn.  lOS.  Where  a  per- 
quence  of  which  an  accident  occurred  to  son  driving  a  team  in  a  city  on  a  very  cold 
the  plaintiff,  an  instruction  by  the  court  and  blustering  day,  being  muffled  up  to 
that  if  the  jury  should  find  that  the  ser-  protect  himself  from  the  severity  of  the 
vants  of  the  company  honestly  believed  cold,  while  driving  across  a  track  near  a 
they  could  not  move  the  car  without  help,  public  elevator  was  struck  by  a  car  being 
and  that  they  exercised  ordinary  care  and  propelled  by  an  engine  in  the  rear,  and 
prudence  in  that  judgment,  they  are  not  severely  injured,  and  there  was  no  one  sta- 
guilty,  was  held  to  be  sufficiently  favor-  tioned  on  the  car  or  on  the  ground  to  give 
able  to  the  defendant  Paine  t?.  Grand  warning,  and  it  appeared,  if  there  had 
Trunk  R.  R.  Co.,  58  N.  H.  611.  An  en-  been,  the  injury  might  have  been  avoided, 
gine-driver  in  charge  of  a  moving  train  it  was  held  that,  as  the  injury  was  the  re- 
has  a  right  to  assume  that  persons  past  the  suit  of  negligence  on  the  part  of  the  corn- 
age  of  childhood  will  heed  the  usual  alarm  pany,  it  was  liable  in  damages  to  the 
signals.  If,  after  giving  such  signals  injured  party.  Illinois  Central  R.  R.  Co. 
without  effect,  he  uses  such  means  as  in  v,  Ebert,  74  111.  899.  In  an  action  again.it 
his  judgment  are,  in  the  emergency,  most  a  railway  company  for  iivjuries  caused  by 
advisable  to  prevent  collision  with  a  per-  a  train  colliding,  at  a  highway-crossing, 
son  standing  on  the  track,  he  is  not  with  a  carriage  in  which  the  plaintiff  was 
chargeable  with  negligence,  and  the  com-  driving  in  the  daytime,  it  appeared  that 
pany  cannot  be  held  liable  for  the  conse-  the  plaintiff  in  attempting  to  cross  was 
quences  of  a  collision,  although  he  failed  struck  by  a  freight-car  which  liad  been 
to  use  other  means  which  were  at  liand,  separated  from  the  rest  of  the  train  for  the 
provided  he  is  competent  and  experienced  purpose  of  making  a  running  switch.  The 
in  his  business.  In  this  instance  he  ap-  plaintiff's  testimony  tended  to  show  that 
plied  the  air-brakes  to  the  train,  but  did  she  was  driving  with  care,  and  saw  the 
not  attempt  to  reverse  the  engine.  Bell  v,  train  pass,  but  saw  no  flagman  and  re- 
Hannibal,  Ac.  R.  R.  Co.,  72  Mo.  60.  The  ceived  no  warning  that  another  car  was 
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Another  paragraph  of  the  complaint,  charging  negligence  in  the  con- 
rtruction  of  the  railway  at  the  crossing,  and  also  in  the  running  of 
a  train  by  which  the  injuries  were  caused,  was  held  to  be  unques- 
tionably good.^  Id  an  action  for  damages  resulting  from  the  negli* 
gence  of  railway  employes  in  running  over  a  traveller  at  a  road- 
crossing,  it  is  not  erroneous  for  the  court  on  a  proper  state  of  fact8» 
to  submit  to  the  jury  the  question  whether  the  employ^  of  the 
company,  in  the  exercise  of  proper  watchfulness  and  caution  in 
approaching  the  crossing,  should  not  have  discovered  the  plaintiff 
on  the  track,  in  time  to  have  stopped  the  train.'  The  mere  fact 
that  a  railway  is  constructed  and  operated  in  close  proximity  to  a 
highway,  although  it  may  render  the  use  of  the  highway  less  safe^ 
does  not  of  itself  constitute  negligence  on  the  part  of  the  company. 
Such  increase  of  danger  is  necessarily  incident  to  and  attendant 
upon  this  improved  mode  of  transportation.*  In  a  Minnesota  case 
the  plaintiff,  while  crossing  a  railway  upon  a  public  street,  driving 
a  span  of  horses  with  a  wagon,  was  struck  by  a  train.  Evidence 
that  the  train  was  propelled  at  an  unlawful  rate  of  speed ;  that  no 
bell  was  rung  or  signal  given,  as  required  by  law ;  that  it  was  an 
unusually  dangerous  crossing,  and  that  no  flagman  was  stationed 
there  to  warn  travellers ;  and  that  a  view  of  the  passing  train 
was  obstructed  from  any  one  approaching  on  the  street  by  a 
train  of  cars  left  standing  upon  a  side  track,  extending  across  the 
street,  with  an  opening  in  the  train  for  passage  upon  the  street^ 
was  held  sufficient  to  charge  the  defendant  with  negligence.^  A 
traveller  approaching  a  railroad  track  in  crossing  a  highway,  is 
bound  to  exercise  ordinary  prudence,  —  such  prudence  as  is  fairly 
commensurate  with  the  nature  of  the  risk.  If  he  can  see  for  a 
long  distance  up  and  down  the  track,  he  is  bound  to  look  to  see 
whether  a  train  is  approaching ;  and  if  the  track  can  only  be  seen  for 
a  short  distance,  he  is  bound  to  look  and  listen  for  an  approaching 
train;  and  where  by  the  exercise  of  these  senses  he  might  have 
avoided  the  injury,  no  recovery  can  be  had.  No  man  has  a  right  to 
depend  entirely  upon  the  care  and  prudence  of  others ;  he  is  bound 
himself  to  exercise  due  care  to  prevent  injury  to  himself  from  the 
lack  of  proper  caution  in  others.  But  if,  after  having  looked  and 
listened  without  seeing  or  hearing  an  approaching  train,  within  a 

1  Indianapolis  &  St  Louis  R.   R.  Co.         >  BeaUy  v.  Central  Iowa  R.  R.  Co.,  58 

V.  Stont,  53  Ind.  143.  Iowa,  242. 

3  Texas  &  Pacific  R.  R.  Co.  v.  Chap-         «  KeUy  v.    St.    Paul,  Minneapolis,   * 

man,  57  Tex.  75.  Kanitoba  Ry.  Co.,  29  Minn.  1. 
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reasonable  distance  of  the  crossing,  be  is  by  reason  of  a  neglect 
of  the  defendant  to  blow  the  whistle  or  ring  the  bell  at  a  reasona- 
ble distance  from  the  crossing,  run  upon  and  injured,  liability  at- 
taches therefor.^     A  person  approaching  a  railway  crossing  is  bound 

1  Wilcox  V.  Rome,  &c.  R.  R.  Co.,  89  (Del.)  108  ;  Haines  v.  Illinois  Central 
N.  Y.  858  ;  Ernst  v,  Hudson  River  R.  R.  R.  R.  Ca,  41  Iowa,  227  ;  Benton  v.  Cen- 
Co.,  id,  61  ;  Wilds  v.  R.  R.  Co.,  29  N.  Y.  tral  R.  R.  Co.,  42  Iowa,  192  ;  Spencer  i». 
815  ;  Both  v.  Milwaukee,  21  Wis.  256  ;  Illinois,  &c.  R.  R.  Co.,  29  Iowa,  55  ;  Wil- 
Mackey  v.  N.  Y.  Central  R.  R.  Co.,  85  N.  lougbby  v.  Chicago,  &c.  R.  R.  Co.,  87  Iowa, 
Y.  75  ;  Chicago,  &c.  R.  R.  Co.  v.  Still,  264  ;  Carlin  v.  Chicago,  &c.  R.  R.  Co.,  87 
19  111.  499  ;  Chicago,  &c  B.  R.  Co.  v.  Iowa,  816  ;  Lang  v.  HoUiday  Creek  R.  R. 
Adler,  56  111.  844  ;  Gonzales  v.  N.  Y.  &  Co.,  49  Iowa,  469;  Leniz  v,  Missouri  Fa- 
Harlem  R.  R.  Co.,  38  N.  Y.  440  ;  Morse  v.  ciiic  R.  R.  Co.,  76  Mo.  86  ;  Kclley  v.  Han- 
Erie  R.  R.  Co.,  65  Barb.  (N.  Y.)  491  ;  nibal,  &c  R.  R  Co.,  75  Mo.  188  ;  Zim- 
Bieaeigel  v.  R.  R  Co.,  40  N.  Y.  9  ;  Haight  merman  v.  Hannibal,  &c.  R.  R.  Co.,  71  Mo. 
V.  N.  Y.  C.  R.  R.  Co.,  7  Lans.  (N.  Y. )  11 ;  476  ;  Henze  v.  St.  Louis,  &c.  R.  R.  Co., 
Hanover  R.  R.  Co.  v.  Coyle,  55  Peun.  St  71  Mo.  686  ;  Blaker  t;.  Receivers  of  N.  J. 
896;  Mentzv.  Second  Avenue  R.  R.  Co.,  Midland  R.  R.  Co.,  80  N.  J.  £q.  240; 
8  Abb.  (N.  Y.)  Ct  App.  274  ;  Sweeney  Palys  v.  Receiver  of  Erie  R.  R.  Co.,  80  N. 
V.  Old  Colony  R.  R  Co.,  10  Allen  (Mass.),  J.  Eq.  604  ;  Penn.  R.  R.  Co.  v,  Righter, 
868;  Butterfield  v.  Westeni  R.  R.  Co.,  42  N.  J.  L.  180;  Davey  i*.  London  4 
10  id.  582  ;  Warren  v.  Fitchbnrg  R.  R.  Southwestern  Ry.  Co..  L.  R.  12  Q.  B. 
Co.,  8  id.  227  ;  Eaton  v.  Erie  R.  R.  Co.,  Div.  70;  Chicago,  &c.  R.  R.  Co.  v.  Dimick, 
61  N.  Y.,  545 ;  Poole  v.  North  Carolina  96  IH.  42 ;  Illinois  Central  R.  R.  Co.  ». 
R.R.  Co.,  8  Jones  (N.  C)  840  ;  Cleve-  Goddard,  72  111.,  567  ;  Chicago  and  Altoa 
land,  &c.  R.  R.  Co.  v.  Terry,  8  Ohio  St  R.  R.  Co.  v.  Robinson,  8  Brad.  (111.) 
670  ;  Richardson  v.  N.  Y.  C.  R.  R,  Co.,  140  ;  Chicago  &  Northwestern  R.  R.  Co.  ». 
45  N.  Y.  846;  Chaffee  v,  Boston,  &c.  R.  R.  Hatch,  79  111.  187  ;  Chicago,  &c.  R.  B. 
Co.,  104  Mass.  108  ;  Davis  «.  N.  Y.  C.  Co.  v.  Harwood,  80  id.  88;  Rockford,  Sbc, 
R  R  Co.,  47  N.  Y.  400  ;  Gorton  v,  Erie  R.  R.  Co.,  v.  Byam,  80  id.  528 ;  Chicago, 
R.  R.  Co.,  45  N.  Y.  660  ;  Central  R.  R.  &c.  R.  R.  Co.  «.Van  Patten,  74  111.  91;  Chi- 
Co.  V.  Dixon,  42  Ga.  827  ;  Illinois,  &c.  cago,  &c.  R.  R.  Co.  o.  Van  Patten,  64  IlL 
R.  R.  Co.  V.  Buches,  55  111.  879  ;  Wheel-  510  ;  Chicago  &  Alton  R.  R.  Co.  t*.  Jacobs, 
ock  V.  Boston,  &c.  R.  R.  Co.,  105  Mass.  63  111.  178 ;  Illinois  Central  R.  R.  Co.  «. 
208 ;  Artz  v.  Chicago,  &c.  R.  R.  Co.,  84  Hetherington,  83  111.  510 ;  Lake  Shore 
Iowa,  158  ;  Dodge  v.  R.  R.  Co.,  84  Iowa,  &c.  R  R.  Co.  v,  Clemens,  5  Brad.  (111.) 
279  ;  Cleveland,  &c  R.  R.  Co.  v.  El-  77  ;  Wright  v,  Boston  &  Maine  R.  R.  Co., 
liott,  28  Ohio  St  840  ;  Penn.  R.  R.  129  Mass.  440  ;  Toledo,  &c.  R  R  Co.  v. 
Co.  V.  Rathget,  82  Ohio  St.  66  ;  New  Or-  Shuckman,  50  Ind.  42 ;  St  Louis,  &c. 
leans,  &c.  R.  R.  Co.  v.  Mitchell,  52  Miss.  R.  R.  Co.  v.  Mathuis,  50  Ind.  65  ;  Terre 
808  ;  Holland  v.  Chicago,  &c.  R.  R.  Co.,  Haute  &  Indianapolis  R  R.  Co.  v,  Clark, 
18  Fed.  Rep.  243  ;  Smith  v.  Minneapolis,  78  Ind.  168  ;  Gerety  v.  Philadelphia,  &c. 
ke.  R.  R.  Co.,  26  Minn.  419  ;  Bunn  v.  R.  R.  Co.,  81  Penn.  St  274  ;  Penn.  R.  R. 
Delaware,  &c.  R.  R.  Co.,  6  Hon  (N.  Y.),  Co.  v.  Weber,  76  Penn.  St,  157  ;  Weber 
308  ;  Donaldson  v.  Milwaukee,  &c.  R.  R.  v.  New  York  Central,  &c.  R.  R.  Co.,  58 
Co.,  21  Minn.  298  ;  Brown  v,  Milwaukee,  N.  Y.,  451  ;  Chicago,  &c.  R.  R.  Co.  v. 
Ac.  R.  R.  Co.,  22  Minn.  165 ;  Abbott  v.  Harwood,  80  111.  88 ;  Chicago,  &c.  R.  R. 
Milwaukee,  &c.  R.  R.  Co.,  80  Minn.  482  ;  Co.  v.  Hatch,  79  111.  137  ;  St  Louis,  &c. 
Brouk  r.  N.  Y.  &c  R.  R.  Co.,  5  Daly  R.  R  Co.  v.  Dunn,  78  111.  197 ;  Illinois, 
(N.  Y.),  454  ;  Bechtr.  Corbin,  92  N.  Y.  &c.  R.R.  Co.  v.  Ebert,  74  111.  899  ;  Illi- 
658  ;  Lyman  v,  Philadelphia,  &c  R.  R.  nois,  &c.  R.  R.Co.  v.  Goddard,  72  111.  567  ; 
Co.,  4  Houst.  (Del.)  588  ;  Patterson  v,  Illinois,  &c.  R.  R.  Co.  v.  Cnigin,  71  111. 
Philadelphia,   &c    R.   R.  Co.,   4  Houst  177 ;  Chicago,  &c.  R.  R  Co.  v.  Ryan,  70 
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to  know  that  he  stands  in  the  presence  of  a  serious  danger  if  he 
attempts  to  cross  it  without  the  exercise  of  proper  caution.  He  has 
no  right  to  rely  upon,  the  presumption  that  the  company's  agents 
>vho  are  operating  a  train  will  notify  him  of  its  approach.  He 
is,  as  a  prudent  man,  bound  to  "  look  and  listen "  and  take  such 
measures  as  common  prudence  in  view  of  the  danger  and  conse- 
quences of  a  neglect  to  do  so  suggests.  The  fact  that  he  knows  the 
time  when  regular  trains  are  due  at  the  crossing  does  not  absolve  him 
from  this  duty,  as  he  is  bound  to  know  that  these  trains  may  be 

HI.  102  ;  Chicago,  &c.  R  B.  Co.  v.  BeU,  St  504 ;  Penn.  R.  R.  Co.  v.  Ackennan, 
70  111.  102  ;  St  Louis,  &c.  R.  R.  Co.  i;.  74  Penn.  St   266  ;    Penn.  R.  R.  Co.   v. 
Mathias,  50  Ind.  65  ;  Toledo,  &c  R  R.  Weber,  76  Penn.  St  157  ;  Weiss  v.  Penn. 
Co.   V,    Shuckman,    50  Ind.    42 ;    Terre  R.  R.  Co.,  79  Penn.  St  S87 ;  Zeigler  v. 
Haute,  &c.  R.  R.  Co.  v.  Gi-aham,  46  Ind.  Railroad,  5  S.  C.  221;  Nashville,  Ac.  R.R 
239  ;  BeUefontaine,  &c.  R.  R.  Co.  v.  Hun-  Co.   v.    Smith,    6    Heisk.  (Tenn.)   174  ; 
ter,  88  Ind.  835  ;  Indianapolis,  &c,  R.  R  Langhoff  v.  Milwaukee,  &c  R.  R.  Co.,  23 
Co.,  V.  Hamilton,  44  Ind.  76  ;  Indiauapo-  Wis.  48 ;  Duify  v.  Chicago,  &c.  R.  R.  Co., 
lis,  &c.,  R  R  Co.  V,  Carr,  85  Ind.  510  ;  32  Wis.  269  ;  Delaney  v.  Milwaukee,  &c 
Havens  v.  Erie  R.  R  Co.,  41  N.  Y.  296  ;  R.R.Co.,83  WiB.67;Stringhaml;.Milwau- 
Baxte^  V.  Troy,  &c.  R  R  Co.,  41  N.  Y.  kee,  Ac.  R  R  Co.,  id.  471  ;  Haas  v.  Chi- 
502;  Nicholson  v.  £rie  R  R.  Co.,  41  N.  Y.  cago,  &c.  R  R  Co.,  41  Wis.  44  ;  Johnson 
525  ;  Van  Schaick  v,  Hudson  River  R  R  v.  Canal,  &c.  R.  R.  Co.,  27  Ia.  An.  58  ; 
Co.,  43  N.  Y.  527;  Gorton  i;.  Erie  R  R.  Co.,  Oraws  v,  Maine,  &c.  R  R.  Co.,  67  Me. 
45  N.  Y.  660  ;  Davis  v.  New  York,  &c.  R.  100  ;  Baltimore,  &c.  R.  R.  Co.  v,  Breiuig, 
R.  Co.,  47  N.  Y.   400  ;  Hackford  «.  New  25  Md.  878  ;  Baltimore,  &c.  R  R.  Co.  v. 
York,  &c.  R  R.  Co.,  58  N.  Y.  654 ;  Mc-  Boteler,  88  Md.  568  ;  Lewis  v.  Baltimore, 
Call  V.  New  York,  &c.  R.  R.  Co.,  54  N.  Y.  &c.  R  R.  Co.,  88  id.  588  ;  Mayor,  Ac.  of 
642  ;  Massoth  v.  Delaware,  &c.  Canal  Co. ,  Baltimore  v.  Holmes,  89  Md.  248  ;  Pitts- 
64  N.   Y.    524 ;   Brooks  v.   Buffalo,  &c.  burgh,  &c.  R  R  Co.  v.  Andrews,  89  id. 
R.  R  Co.,  1  Abb.  App.  Dec.  211  ;  Menty  829 ;  McMahon  v.  Northern,  &c  R.   R 
V.  Second  Ave.  R  R.  Co.,   8  Abb.  App.  Co..  89  id.   488:  Freeh*.   Philadelphia, 
Dec.  274  ;  Mitchell  r.  New  York,    Ac.  &o.  R.  R  89  id.  574  ;  Craig  v.  New  Yorit, 
R  R  Co.,  5  T.  &  C.  (N.  Y.)  122  ;  2  Hun,  &c.  R.  R  Co.,  118  Mass.  431  ;  Hinckley 
685 ;  Ingersoll  v.  New  York,  &c.  R  R  v.  Cape  Cod  R  R.  Co.,  120  Mass.  257 : 
Co.,  4  Hun  (N.  Y.),  277  ;  Stackus  v.  New  Burham  v.  St.  Louis,  &c.  R  R.  Co.,  66 
York,  &c.  R  RCo.,  7  Hun  (N.  Y.),  659  ;  Mo.  838  ;  Maker  «.  Atlantic,  &c  R  R. 
Gonzales  v.  New  York,  &c.  R    R  Co.,  6  Co.,  64  Mo.    267  ;  Hicks  v.  Pacific  R  R 
Robt.(N.  Y.)  93;  Sutherland!;.  New  York,  Co.,  64  id.  480  ;    Harlan  v.  St  Louis,  &c. 
&c.  R  R.  Co.,  41  N.  Y.  Superior  Ct  17  ;  R  R.  Co.,  64  id.  480  ;  Fletcher  v.  Atlan- 
Leonard  v.  New  York,  &c.  R  R  Co.,  42  tic,  &c.  R.  R.  Co.,  64  id.  484;  Morris,  &c. 
N.  Y.  Superior  Ct  225  ;  McGuire  r.  Hud-  R  R.  Co.  v.   Haslan,  88  N.   J.    L.   147. 
son  River  R.  R  Co.,  2  Daly  (N.  Y.  C.  P.)  For  instances  in  which  a  person  injured  by 
76  i  Wylde  v.    Northern  R.  R.  Co.,  14  collision  with  a  railroad  train  at  a  high- 
Abb.   Pr.  (N.  Y.)  N.  8.  213  ;  Murphy  t?.  way  crossing  is  chargeable  with  the  negli- 
Wilmington,  &c.  R.  R  Co.,  70  N.  C.  437  ;  gence  of  the  driver  of  the  wagon  in  which 
Pitteburgh,  &c.  R.  R.  Co.  v.  Krichbaum,  he  is  a  passenger,  or  of  a  companion,  see 
24  Ohio  St  119  ;  Cleveland,  Ac.  R.  R  Co.  Toledo,  &c.  R.  R  Co.  v.  Miller,  76  III.  278 ; 
V.  Crawford,  24  id.  681  ;  Baltimore,  &c.  Payne  v.  Chicago.  &c.  R  R.  Co.,  89  Iowa, 
R.  R  Co.  V.  Whittaker,  24  id.  642  ;  Belle-  523  ;  Elkins  v.  Boston,  &c.  R  R.  Co.,  116 
fontainc,  &c.  R.  R.  Co.  v.  Snyder,  24  id.  Mass.  190 ;  Robinson  ».  New  York,  kc 
670  ;  Penn.  R.  R.  Co.  c.  Beale,  73  Penn.  R  R.  Co.,  66  N.  Y.  11. 
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delayed,  or  that  the  company  has  a  right  to  run  special  or  extra 

trains,  etc.  This  is  a  rule  of  law,  and  it  is  only  in  exceptional  in- 
stances that  the  question  as  to  whether  his  neglect  to  take  such 
precaution  is  excusable,  is  for  the  jury.^ 

^  In  Salter  V.  Utica,  &c.  R.R.  Co.,  88  N.  Y.  was  not  negligent  While  great  speed  in 
42,  n,  an  action  for  tbe  death  of  the  intestate  running  a  railway  train  is  not  in  itself 
by  being  run  in  to  by  a  train  of  the  defendant  necessarily  negligence,  it  may  be  an  ele- 
at  a  high  way -crossing  over  which  he  was  ment  giving  force  to  other  facts  tending 
driving  a  team  drawing  a  load  of  logs,  evi-  to  prove  it,  and  explaining  in  a  given  in- 
dence  was  given  that  the  deceased  could  not  stance  the  operation  and  effect  of  such 
have  seen  the  train  until  he  reached  a  point  other  facts.  It  always  bears  more  or  less 
21  feet  from  the  track  ;  that  he  approached  upon  the  question  of  contributory  negli- 
the  crossing  upon  a  slow  trot,  and  that  his  gence  and  is  an  element  of  the  entire  tran- 
horses  were  kind  and  well  broken  ;  that  saction  proper  to  be  proved,  and  when  es* 
when  he  reached  the  point  where  the  tablished  may  be  considered  upon  any 
train  could  be  seen,  the  train  was  on  a  issue  which  it  tends  to  prove  or  explain, 
curve  the  end  of  which  toward  the  cross-  Cordee  v.  New  York  Central,  &c.  R.  R. 
ing  was  481  feet  therefrom.  Some  wit-  Co.,  70  N.  Y.  124 ;  McGrath  v.  Del.  & 
nesses  estimated  the  speed  of  the  train  Hud.  C.  Co.,  64  id.  531.  The  court  be- 
to  be  thii-ty  miles  an  hour.  Persons  low,  in  Salter  v.  Utica,  &c.  R.  R.  Co.,  an^, 
who  were  driving  teams  immediately  chaiged  that  if  the  course  pursued  by 
behind  the  intestate  testified  that  they  the  deceased  was  one  which  persons  of 
neither  heard  nor  saw  the  approaching  prudence  would  adopt  under  the  same 
train.  It  was  held  that  the  jury  would  be  circumstances,  he  was  not  negligent  in  so 
warranted  in  finding  that  the  intestate  was  doing,  and  that  the  standard  by  which  his 
not  guilty  of  contributory  negligence,  even  conduct  was  to  be  judged  was  that  of  an 
though  he  did  not  look  to  see  whether  ordinarily  careful,  prudent  man.  It  was 
the  train  was  coming  until  he  was  held  that  this  was  the  correct  rule.  Kel- 
within  21  feet  of  the  track.  It  was  logg  v.  New  York  Central,  &c.  R.  R.  Co. 
shown  that  at  the  crossing  the  rail-  79  N.  Y.  76 ;  Stackus  v.  New  York  Cen- 
road  track  was  depressed  from  eighteen  to  tral,  &c.  R.  R.  Co.,  79  id.  468.  In 
twenty  inches  below  the  surface  of  the  Lancks  v.  Chicago,  &c.  R.  R.  Co.,  Minn, 
highway,  so  that  for  six  or  eight  feet  back  Sup.  Ct.  1884,  the  plaintiff  driving 
from  the  rails  there  was  a  descent  or  slope  across  a  railroad  track  was  struck  by  a 
of  two  and  a  half  inches  to  the  foot ;  that  train  of  cars,  the  approach  of  which 
the  roadway  was  icy  and  the  load  drawn  he  did  not  discover  until  immediately 
by  the  horses  weighed  between  three  and  before  he  drove  his  horses  across  the 
four  thousand  pounds  ;  that  banks  of  track.  Dickinson,  J.,  said;  ''  The  view  of 
snow  bordered  each  side  of  the  travelled  the  track  in  both  directions  was  partially 
track,  beginning  three  or  four  feet  from  the  obstructed,  the  evidence  going  to  show 
rails  and  extending  easterly  on  each  side  that  the  plaintiff  was  mindful  of  the  dan- 
of  the  roadn'ay  for  a  distance  of  at  least  ger  and  watchful,  according  to  his  reason- 
six  or  eight  feet.  These  banks  were  from  able  judgment,  to  avoid  it ;  that  at  the 
two  to  three  feet  high.  *  Into  this  channel,  time  when  he  might  iirst  have  seen  or 
wide  enough  only  for  a  single  sleigh  to  pass,  heard  the  train  he  had  reason  to  suppose 
the  intestate  had  driven  before  any  warn-  that  no  train  was  coming  from  that  direc- 
ing  of  danger  had  reached  him.  At  four  feet  tion,  while  his  attention  to  the  track  in 
from  the  rails  his  horses  were  upon  the  the  opposite  direction  was  more  apparently 
icy  slope  with  the  momentum  of  the  necessary ;  that  the  cars  were  even  close 
heavy  load  pressing  them  forward.  It  was  at  hand,  running  at  a  high  rate  of  speed, 
held  that  a  jury  would  be  justified  in  and  he  in  a  place  where  he  could  not  safely 
thinking  that  intestate  tiied  to  stop  and  turn  his  horses,  nor  hold  them  before  the 
to  turn,  but  could  do  neither,  and  that  he  passing  train,  —  it  is  considered  negligence 
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The  instances  in  which  the  question  whether  an  omission  to  look 
and  listen  for  an  approaching  train  constitutes  negligence  is  for  the 
jury,  are  well  stated  by  Stiness,  J.,  in  a  Rhode  Island  case,^  as  fol« 
lows:  "  We  have  been  referred  to  numerous  cases  which,  it  is  claimed, 
show  that  this  is  not  a  rule  of  law,  but  a  matter  of  fact,  the  pro- 
priety or  necessity  of  which  is  to  be  determined  by  the  jury.  An 
examination  of  these  cases,  however,  shows  that  most  of  them  are  not 
in  conflict  with  such  a  rule,  but  may  be  classed  as  exceptions  to  it, 
on  the  following  grounds:  1.  Where  the  view  of  the  track  is  ob- 
structed, and  Jience  where  the  injured  party,  not  being  able  to  see,  is 
obliged  to  act  upon  his  judgment  at  the  time  ;  in  other  words,  where 
compliance  udth  the  ride  would  be  impreicticahle  or  unavailing.^    In 

was  not    conclusively  imputable  to  the  Mo.  255.     The  court  instructed  the  jiuy 

plaintiff  by  the  law,  but  that  it  was  for  to  disregard  the  opinions  of  expert  wit- 

the  jury  to  determine  whether  the  plaintiff  nesses,  based  upon  hypothetical  statamenti 

was  negligent.     We  cannot,  as  an  impu-  of  facts,  if  the  jury  should  find  the  hy- 

tation  of  the  law,  pronounce  his  conduct  pothesis  to  be  not  in  accordance  with  the 

to  have  been  negligence.    Kellogg  v.  N.  Y.  fSacts.     It  was  held  no  error.     The  plain* 

Central,  &c.  R.  R.  Co.,  79  N.  Y.  72  ;  Con-  tiff,  having  been  a  farmer  for  many  yean, 

tinental  Imp.  Co.  v.  Stead,  95  U.  S.  161.  and  engaged  in  carrying  on  a  farm,  was 

To  run  a  locomotive  and  train  of  cars,  competent  to  testify  as  to  the  value  of  his 

which  cannot  be  readily  stopped,   at  a  own  labor.     It  was  a  proper  subject  for  ths 

high  rate  of  speed,  and  without  any  sig-  opinion  of  witnesses."     iSee  also  State  «. 

nalbybeU,  whistle,  or  otherwise,  across  a  Maine  Central  R  R.  Co.,  76   Me.  357, 

much-travelled  public  sti'eet  in  a  village,  where  the  rule  stated  in  the  text  was 

where  the  crossing  is  dangerous  to  travel-  held. 

lers  by  reason  of  obstructions  conceaUng  *  Ormsbee  i^.  Providence  R.  R.  Co.,  14 
the  approach  of  trains,  no  excuse  appear-  R.  I.  — .  In  this  case  a  deaf  mute  was 
ing  for  the  omission  to  give  signal  of  its  struck  and  kiUed  by  a  train  of  cars  which 
approach,  is  negligence,  although  there  ex-  was  making  a  flying  switch  across  a  high- 
ists  no  statutory  requirement  respecting  the  way.  The  engine  had  passed  by,  and  tha 
giving  of  such  signals.  Phil.  W.  &  B.  plaintiff  walked  in  the  highway  on  to  tlie 
R.  R.  Co.  V.  Stinger,  78  Penn.  St.  219,  track,  "  bent  forward,  as  an  old  man 
225,  227  ;  L.  &  N.  R.  Co.  v.  Corn.,  18  would  walk,  with  his  head  bowed  down. 
Bush  (Ky.),  388;  Phil.,  &c.  R.  R.  Co.  looking  toward  the  engine."  TTkert  woi 
V.  Hagan,  47  Penn.  St.  244  ;  Roberts  an  unobstructed  view  of  the  tracks  for  a 
r.  C.  &  N.  W.  R.  R.  Co.,  35  Wis.  680.  It  long  distance  in  both  directions;  a  gaU  wts 
was  not  error  for  the  court  to  chaige  that  closed  across  the  highway  on  the  further 
one  who  is  called  upon  to  exercise  care  to  side  of  the  tracks  ;  biU  there  »«m  no  station- 
avoid  danger  from  the  acts  of  others  may,  ary  bell  or  whistle  sounded  as  required  fry 
in  regulating  his  own  conduct,  have  re-  the  statuU.  In  an  action  agninst  the  raU- 
gard  to  the  probable  or  apprehended  con-  road  company  for  causing  O.'s  death  it  was 
duct  of  such  other  persons,  and  to  the  pre-  held  that  the  deceased's  negligence  pre- 
sumption that  they  will  act  with  reason-  eluded  a  recovery. 

able  caution,  and  not  with  culpable  negli-         «  Commonwealth  r.  Fitchbuig  R.  R. 

gence.     Ernst  v.   Hudson  R.  R.  Co.,  35  Co.,  10  Allen  (Mass.),  189  ;  Craig  v.  New 

N.  Y.  9  ;  Reeves  r.  Delaware,  L.  &  W.  York,  &c.  R.R.  Co.,  118  Mass.  4«1  ;  Webb 

R.R.  Co.,  30  Penn.  St  454  ;  Langhoffr.  r.  Portland,  Ac.  R.  R.  Co..  57  Me.  117; 

Milwaukee  &  P.  du  C.  R.  R.  Co.,  19  Ww.  Johnson  v.  Hudson  River  R.  R.  Co.,  «0 

489  ;  Kennayde  t?.  Pacific  R   R.  Co.,  45  N.  Y.  66 ;  Continental  Improvement  Co. 
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this  last  case  Lord  Chancellor  Caibns  remarks :    '  If  a  railway 
train^  which  ought  to  whistle  when  passing  through  a  station,  were 

V.  Stead,  95  U.  8.  161  ;  Pemuylyania  591  ;  although  in  this  case  the  plaintiff 
B.  R.  Co.  V.  Ogier,  85  Penn.  60  ;  Ford-  did  look  and  listen,  and  no  signals  were 
ham  V.  London,  Brighton,  &c.  Ry.  Co.,  given,  and  in  that  view  the  decision  is  cor- 
L.  K.  3  C.  P.  368  ;  Stubley  v.  Loudon  &  rect.  In  Parker  v.  Wilmington,  &c.  R.  R. 
North- Western  Ry.  Co.,  L.  R.  1  Exch.  Co.,  86  N.  C.  224,  while  crossing  a  rail- 
13  ;  Dublin,  Wicklow,  &  Wexford  Ry.  Co.  road  track  the  plaintiff's  intestate  was 
V.  Slattery,  L.  R.  3  App.  Cas.  1155.  kiUed  by  a  train  which  had  left  a  station 
In  Kelly  v.  St.  Paul,  &c.  R.  R.  Co.,  29  on  schedule  time  and  attained  a  speed  of 
Minn.  1,  there  was  evidence  tending  to  show  twenty  miles  an  hour;  the  deceased  was 
that  the  sUitutory  requirements  as  to  ring-  working  at  a  steam-mill  located  near  the 
inga  bell,  etc.,  were  omitted  on  a  train  ap-  track  ;  when  iirst  seen  by  the  engineer  he 
proaching  a  highway-crossing ;  it  was  held  was  about  100  feet  from  the  engine,  and 
that  the  neglect  of  a  person  approaching  making  no  effort  to  get  out  of  the  way  ; 
the  crossing  with  a  team,  who  did  not  the  engineer  put  on  brakes  and  shut  off 
stop  his  team  and  did  not  get  out  of  his  steam,  but  gave  no  signal  by  bell  or  whis- 
wagon  and  go  forward  and  look  for  the  tie.  It  was  held  that  the  contributory 
train  (freight  cars  intervening)  could  not  negligence  of  the  deceased  relieves  the 
be  said  to  be  contributory  negligence  on  company  of  responsibility.  One  crossing 
the  part  of  the  traveller,  defeating  his  a  railroad  track  must  bo  on  the  alert  to 
right  of  recovery  for  injury  by  collision  with  avoid  injury  from  trains  that  may  happen 
tlie  train.  Dickinson,  J.,  said  :  "  The  to  be  passing ;  and  the  omission  of  the  en- 
law  required  the  ringing  of  a  bell  80  rods  gineer  to  give  the  precautionary  signals  of 
distant  from  the  crossing,  and  the  conduct  the  approach  of  a  train,  when  it  in  no  way 
of  the  plaintiff  might  be  properly  regulated  contributed  to  an  alleged  injury,  does  not 
to  some  extent  with  regard  to  this  duty  im-  impose  a  liability  upon  the  company.  See 
posed  upon  the  defendant  by  law, and  which  New  Jersey  £x.  Co.  v»  Nichols,  3  N.  J.  L. 
lie  had  a  right  toexpectwould  be  performed.  489  ;  Railroad  Co.  tr.  Houston,  95  U.  S. 
He  was  not  required  to  use  every  precan-  697.  In  a  recent  case  in  Minnesota, 
tioD  which  might  have  contributed  to  his  Hutchinson  v.  St  Paul,  &c.  R.  R.  Co., 
safety,  but  only  such  as  common  prudence  in  an  action  to  recover  damages  for  injn- 
dictated.  We  cannot  say  as  a  matter  oi  ries  from  a  collision  at  a  railway  crossing 
law,  that  it  was  negligence  not  to  have  with  the  wagon  in  which  plaintiff  was 
entirely  stopped  his  team,  —  Kellogg  «.  riding,  her  evidence  tended  to  show  that 
N.  Y.*  Central,  &c.  R.  R.  Co.,  79  N.  Y.  the  team  was  driven  with  care,  and  that 
72  ;  Eilert  ».  Green  Bay,  &c.  R.  R.  Co.,  the  plaintiff  and  the  driver  were  watching 
48  Wis.  606,  —  or  that  common  prudence  the  road,  and  looking  and  listening  for  in- 
rpquired  him  to  get  down  from  his  wagon,  dications  of  danger  as  they  approached 
and  go  forward  on  foot  to  look  along  the  the  crossing ;  that  they  heard  no  signal, 
lineof  thetrock.  DuffyiJ.  Chirafiro,&c.  R.  R.  and  had  no  warning  of  the  approach  of  an 
Co.,  82  Wis.  269  ;  Davis  v.  N.  Y.  Cent.,  engine  from  the  west,  but  were  nnexpect- 
iui.  R.  R.  Co. .  47  N.  Y.  400.  Such  precau-  edly  overtaken  by  a  switch  engine  from  that 
tion  is  believed  to  be  extraordinary,  and  to  direction,  running  backward  down  grade 
exceed  the  strict  measure  of  common  pru-  at  a  high  rate  of  speed,  with  steam  shut 
dence ;  nor  is  it  clear  that  the  course  of  off,  and  without  signals  of  ite  approach, 
greater  prudence,  after  the  plaintiff  had  which  they  did  not  discover  till  too  late  to 
passed  in  between  the  freight-cars  stand-  avoid  a  collision.  They  were  going  east, 
inj?  on  both  sides  of  his  way,  and  saw  the  the  railroad  being  on  their  left,  and  ap- 
coming  train,  was  not  to  endeavor  to  proaching  the  street  at  a  sharp  angle,  and 
force  a  passage,  rather  than  incur  the  per-  above  there  was  a  cut  which  partially  ob- 
haps  greater  hazard  of  attempting  to  turn  scnred  the  vision,  terminating  about  200 
back  with  a  spirited  span  of  horses."  But  feet  from  the  crossing.  The  evidence  also 
see  Plummer  v.  Eastern  R.  R.  Co.,  73  Me.  shows  that    they  had  previously  looked 
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to  pass  through  without  whistling,  and  a  man  were  in  broad  day- 
light, and  without  anything  either  in  the  structure  of  the  line  or 
otherwise  to  obstruct  his  view,  to  cross  in  front  of  the  advancing 
train  and  to  be  killed,  I  should  think  the  judge  ought  to  tell  the 
jury  that  it  was  the  folly  and  recklessness  of  the  man,  and  not  the 
carelessness  of  the  company,  which  caused  his  death.'  2.  Wfiere 
the  injured  person  was  a  passenger  going  to  or  alighting  front  a  train, 
and  heTtce  wnder  an  implied  invitation  and  assurance  hy  the  company 
to  cross  the  track  in  safety}  3.  Where  the  direct  act  of  some  agenl  of 
the  company  had  put  the  person  off  his  guard  and  induced  him  to 
cross  the  track  without  precatUio7i."  * 

several  times  up  the  road  in  that  direction,  105  Mass.  203;  Stapley  v.  London,  Ac 
the  last  time  when  at  a  point  from  60  to.  Ry.  Co.,  L.  R.  1  Exchq.  21. 
70  feet  from  the  crossing,  and  in  the  inter-  ^  Warren  v.  Fitchburg  R.  R.  Co.,  8 
Tal  of  about  ten  seconds  they  were  listen-  Allen  (Mass.)*  227.  In  a  recent  case  in 
ing  for  signals  or  indications  of  a  coming  New  York,  Connelly  v.  New  York  Centnd 
train,  their  attention  being  also  arrested  R.  R.  Co.,  88  N.  Y.  346,  the  plaintiff's  in- 
by  the  presence  of  another  switch  engine  testatewaskilledwhile  crossing  the  defend- 
standing  below  the  crossing  apparently  ant's  track  with  his  team  at  a  high way-cnwii- 
ready  to  move.  It  was  held  that  whether  sing.  At  the  place  of  the  accident  four 
the  plaintiff  was  in  the  exercise  of  that  de-  tracks  crossed  the  highway.  The  train  was 
gree  of  care  which  persons  of  ordinary  pn^-  approaching  from  the  west,  intestate  froiu 
dence  and  intelligence  would  exercise  in  a  the  north.  •  At  a  point  in  the  highway 
similar  situation  depends  upon  the  consid-  more  than  250  feet  north  of  the  crossing 
eration  of  a  variety  of  circumstances  and  the  train  was  visible  for  half  a  mile,  and 
inferences  of  fact  which  were  proper  for  the  at  a  point  fifty  feet  north  for  more  than  a 
judgment  of  a  jury.  Vandenburqh,  J.,  mile.  When  witnesses  for  the  plaintiff, 
said :  "  And  for  substantially  the  same  rea-  who  were  north  of  the  track,  first  saw  the 
sons  that  controlled  the  decision  of  this  train,  the  intestate  was  sitting  on  his  load, 
court  in  Loucks  v,  R.  R.  Co.,  81  Minn,  facing  partly  east  at  a  distance  from  the 
530,  we  think  this  case  was  properly  sub-  track  variously  estimated,  but  the  shortest 
mitted  to  the  jury.  French  v.  Railroad,  distance  nam^was  fifteen  feet.  The  train 
116  Mass.  540 ;  Chaffee  r.  Railroad  Co.,  was  on  the  south  track.  The  deceased 
104  id.  116;  Stackus  ».  R.  R.  Co.,  79  continued  to  drive  on  until  he  got  upon  the 
N.  Y.  467  ;  Ochsenbein  v,  Shapley,  85  id.  north  track.  Then,  observing  apparently 
224;  Baldwin  t>.  R.  R.  Co.,  18  N.  W.  for  the  first  time  the  approaching  ti^in. 
Rep.  884  ;  Butler  w.  R.  R.  Co.,  28  Wis.  he  partly  rose,  and  commenced  whip- 
604  ;  Gaynor 9.  R.  R.  Co.,  100  Mass.  212."  ping  his  horses.  The  horses  got  over  the 
Loucks  V,  R.  R.  Co.,  supra;  Continental  south  track,  but  the  wagon  was  intercepted 
Co.  p.  Stead,  95  U.  S.  161 ;  Gaynor  v,  by  the  train  and  the  intestate  killed.  If 
R  R.  Co.,  100  Mass.  218  ;  Wylde  v.  R  R.  he  had  stopped  on  the  north  tnusk  he 
Co.,  53  N.  Y.  161  ;  Eppendorf  v.  R  R.  would  have  been  safe.  The  horses  were 
Co.,  69  id.  197  ;  Owen  v.  R.  R.  Co.,  85  id.  not  unmanageable,  and  he  might  have 
618.  stopped  them  at  this  point,  so  far  as  ap- 
1  BrosseU  r.  N.  Y.  Central  R.  R.  Co.,  peared.  The  approach  to  the  track  from 
84  N.  Y.  241  ;  Gaynor  «.  Old  Colony,  the  north  was  on  a  rising  grade  of  about  one 
Ac.  R.  R.  Co.,  100  Mass.  208  ;  Chaffee  v.  foot  rise  to  eleven  feet  horizontal.  It  was 
Boston,  &c.  R.  R.  Co.,  104  Mass.  108;  held  that  the  intestate  was  guilty  of  con- 
Mayo  ».  Boston,  &c  R  R.  Ca ,  104  Mass.  tributory  negligence,  precluding  a  recovery 
157  ;  Wheelock  v,  Boston,  &c.  R  R.  Co.,  for  his  death.     Even  though  his  mi^udg^ 
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The  measure  of  care  to  be  observed  iu  the  running  of  trains  is  a 
question  for  the  court,  but  the  place  and  method  of  giving  signals  is 
a  question  for  the  legislature.  The  court  can  neither  add  to  nor 
detract  from  the  requirements  of  the  law.  Its  provisions  must  be 
strictly  and  fully  observed,  and  any  failure,  however  slight^  that 
results  in  injury  to  others,  is  actionable.  The  duty  of  the  company 
in  that  respect  is  fixed,  and  its  duty  is  discharged  when  strictly 
complied  with.  The  common  law  imposes  no  burden  so  far  as  the 
giving  of  signals  is  concerned ;  it  simply  imposes  the  duty  of  operat- 
ing the  road  with  due  regard  to  the  rights  and  safety  of  the  public' 

ment  in  attempting  to  cross  in  front  of  the  fact  that  the  defendant  has  been  guilty  of 
train  was  not  Bufficient  to  chai^  him  with  negligence,  foUowed  by  an  accident,  does 
negligence,  on  the  ground  that  when  he  not  make  him  liable  for  the  resulting  in- 
discovered  the  train  he  was  called  upon  to  jury,  unless  that  was  occasioned  by  the  neg* 
decide  instantly  what  he  should  do,  Ke  was  ligence.  Harlan  v.  St.  Louis,  Kansas  City, 
negligent  in  not  stopping  his  horses  before  &c.  R.  R.  Co.,  65  Mo.  22.  Evidence  that 
he  went  on  to  the  track,  the  company,  immediately  after  an  accident 
^  Grippen  v.  N.  V.  C.  R.  R.  Co.,  40  at  a  street-crossing,  adopted  certain  pre- 
N.  Y.  34  ;  Beiseigel  v.  Same,  40  id.  9  ;  cautious  to  prevent  similar  accidents,  is 
Penn.  R.  R.  Co.  v.  Bamett,  59  Penn.  St.  admissible  to  prove  that  such  precautions 
259.  Where  a  person  seeks  to  charge  a  would  have  been  proper  at  and  prior  to  the 
railway  company  with  negligence  in  not  accident,  and  that  the  omission  of  them 
seasonably  removing  a  car  which  incum-  was  negligence.  Shaber  v.  St.  Paul,  &c. 
bered  a  high  way -crossing,  and  in  conse-  R.  R.  Co.,  28  Minn.  103.  Where  a  per- 
quence  of  which  an  accident  occurred  to  son  driving  a  team  in  a  city  on  a  very  cold 
the  plaintiff,  an  iustruction  by  the  court  and  blustering  day,  being  muffled  up  to 
that  if  the  jury  should  find  that  the  ser-  protect  himself  from  the  severity  of  the 
vants  of  the  company  honestly  believed  cold,  while  driving  across  a  track  near  a 
they  could  not  move  the  car  without  help,  public  elevator  was  struck  by  a  car  being 
and  that  they  exercised  ordinary  care  and  propelled  by  an  engine  in  the  rear,  and 
prudence  in  that  judgment,  they  are  not  severely  injured,  and  there  was  no  one  sta- 
guilty,  was  held  to  be  sufficiently  favor-  tioned  on  the  car  or  on  the  ground  to  give 
able  to  the  defendant.  Paine  o.  Grand  warning,  and  it  appeared,  if  there  had 
Tnmk  R.  R.  Co.,  58  N.  H.  611.  An  en-  been,  the  iiyury  might  have  been  avoided, 
gine-driver  in  charge  of  a  moving  train  it  was  held  that,  as  the  injury  was  the  re- 
has  a  right  to  assume  that  persons  past  the  suit  of  negligence  on  the  part  of  the  com- 
age  of  childhood  wiU  heed  the  usual  alarm  pany,  it  was  liable  in  damages  to  the 
signals.  If,  after  giving  such  signals  injured  party.  lUinois  Central  R.  R.  Co. 
without  effect,  he  uses  such  means  as  in  ».  Ebert,  74  111.  899.  In  an  action  against 
his  judgment  are,  in  the  emergency,  most  a  raUway  company  for  iiyuries  caused  by 
advisable  to  prevent  collision  with  a  per-  a  train  colliding,  at  a  highway-crossing, 
son  standing  on  the  track,  he  is  not  with  a  carriage  in  which  the  plaintiff  waa 
chargeable  with  negligence,  and  the  com-  driving  in  the  daytime,  it  appeared  that 
pany  cannot  be  held  liable  for  the  conse-  the  plaintiff  in  attempting  to  cross  was 
quences  of  a  collision,  although  he  failed  struck  by  a  freight-car  which  had  been 
to  nse  other  means  which  were  at  hand,  separated  from  the  rest  of  the  train  for  the 
provided  he  is  competent  and  experienced  purpose  of  making  a  running  switch.  The 
in  his  business.  In  this  instance  he  ap-  plaintiff's  testimony  tended  to  show  that 
plied  the  air-brakes  to  the  train,  but  did  she  was  driving  with  care,  and  saw  the 
not  attempt  to  reverse  the  engine.  Bell  v.  train  pass,  but  saw  no  flagman  and  re- 
Hannibal,  Ac.  R.  R.  Co.,  72  Mo.  50.  The  ceived  no  warning  that  another  car  wm 
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A  traveller  must  use  his  eyes  and  ears  as  a  prudent  man,  and  can- 
not recover  for  injuries  resulting  from  a  failure  to  do  so.^  But  if 
the  company  has  made  erections,  or  left  cars  in  such  a  position  as  to 

obstruct  the  view  of  the  track  in  one  direction,  the  traveller  will  be 
excused  from  looking  in  that  direction.  He  is  only  bound  to  look 
where  to  do  so  would  aid  him  in  determining  whether  a  train  is 
approaching ;  in  all  other  respects  he  has  a  right  to  rely  upon  his 
ears.'    But  when  the  proper  signals  are  given,  if  a  traveller  ventures 

coming.     At  a  point  forty-six  feet  from  duty  is  not  performed,  and  a  passenger 
the  crossing  she  could  have  seen  along  along  the  highway  in  attempting  to  cross 
the  track  forty-six  feet  in  the  direction  the  line  of  railway  is  injured,  the  tearing 
from    which  the    ear  came ;    at    thirty  of  the  gates  open  is,  in  an  action  brought 
feet  from  the  crossing   she   could    have  by  him,  evidence  of  negiigenoe  to  go  to 
seen  the  track  for  more  than  half  a  mile,  the  jury.     It  i»  so,  even  though,  with  care 
but   she  did  not   look  in  that  direction  and  circumspection,  he  might  have  been 
from  those  points,  and  gave  as  a  reason  able  to  see  at  a  distance  the  approach  of 
therefor  that  she  did  not  suppose   that  the  train  which   occasioned  the  injur)', 
one  train  would  follow  another  so  closely.  The  gates  of  the  railway,  at  a  place  where 
It  was  held  that  the  question  whether  the  it  crossed  the  highway  at  a  level,  bein^r 
plaintiff  was  in  the  exercise  of  due  care  open,  amounted  to  a  statement  and  a  no- 
was   for  the  jury.      French  v.   Taunton  tice  to  the  public  that  the  line  at  that 
Branch  K.  K.  Co.,  116  Mass.  537.     In  an-  time  was  safe  for  crossing.      Nortb-East- 
other  case  the  plaintiff's  evidence  showed  em  Ry.  Co.  v.  Wanless,  L.  R.  7  Eng.  & 
that  he  was  employed  by  a  corporation  Ir.  App.   12  ;   Wanless  v.  North- Ea.««tem 
other  than  the  defendant  to  watch  the  Ry.  Co.,  L.  R.  6  Q.  B.  481.    The  lookout 
track  at  a  crossing  and  give  notice  when  upon  an  engine  must  he  as  efficient  as  cir- 
any  cars  or  engines  of  either  company  cumstances  require,  and  especiall}'  so  when 
were  about  to  pass  over  the  highway  ;  that  the  chances  of  access  to  the  track  are  greater 
he  saw  the  smoke  of  the  engine  when  it  than  nsnal.      Marcott  ir.  Marquette,  &c. 
firat  came  in  sight,  went  to  the  crossing  R.  R.  Co.,  47  Mich.  1  ;  East  Tenn.,  Va.,  & 
and  gave  the  nsnal  signal ;  that  after  the  Ga.  R.  R.  Co.  v.  White,  5  Lea  (Tenn.),  540. 
engine  passed  he  looked  up  and  down  the  Where  a  train  of  cars  was  moving  back- 
track and  saw  nothing,  and  started  to  re-  wards,  within  the  limits  of  an  incorporated 
cross  the  track  and  was  struck  by  a  train  town,  while  the  deceased  was  walking  on 
of  cara  which  was  making  a  flying  switch,  the  track  in  the  direction  in  which  the 
and  which  came  upon  him  from  behind  ;  train  was  moving,  and  no  person  was  sta- 
that  the  usual  signal  for  cara  making  a  tioned  to  keep  a  lookout,  and  the  cara  rail 
flying  switch  was  not  given,  but  one  was  over  and  killed  the  deceased,  the  company 
given  indicating  that  only  an  engine  or  a  is  guilty  of  negligence.   Savannah  k  Mem- 
train  was  coming,  and  there  was  no  brake-  phis  R.  R  Co.  v.  Shearer,  58  Ala.  672.       • 
man  on  the  cars  ;  that  a  person  could  see         ^  Baxter  v.  Troy  &  Boston  R.  R.  Co., 
up  the  track  from  where  he  stood  nearly  41  N.  Y.   502;  Nicholson  v,  Erie  R.  R. 
seven  hundred  feet ;    that  he  could  not  Co.,  id.  525. 

tell  whether  any  smoke  prevented  him  *  McGuire  v.  H.  R.  R.  R.  Co.,  2  Daly 
from  seeing  the  care  coming,  but  if  it  did,  (N.  Y.  C.  P.),  76.  The  contributory  nog- 
he  should  have  waited  until  it  passed  ligence  of  a  cab*driver  is  held  by  some  of 
away.  It  was  held  that  the  action  could  the  cases  to  defeat  the  right  of  action  of  a 
not  be  maintained.  Clark  v.  Boston  &  Al-  passenger  in  the  cab,  where  the  cab  was 
bany  R.  R.  Co.,  128  Mass.  1.  If  the  run  into  by  a  train.  Nicholls  v.  Great 
statute  requires  gates  to  be  erected  and  Western  Ry.  Co.,  27  IT.  C.  Q.  B.  882; 
closed  at  the  approach  of  a  train,  if  this  Payne  v.  Chicago,  &c.  R.  R.  Co.,  39  Iowa» 
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upon  the  track,  and  miscalculates  as  to  the  chances  of  crossing,  the 
risk  is  his,  unless  some  negligence  can  be  imputed  to  the  company 

623.  But  in  New  York  the  rule  is  other-  passing  a  cornfield  which  obstructed  the 
wise.  Thus  a  woman  who  had  accepted  view,  and  after  passing  the  same  again 
an  invitation  to  take  a  ride  with  a  person  looks  and  listens,  and  no  warning  is  given 
competent  to  manage  a  horse  was  held  not  him  by  bell  or  whistle,  he  will  not  be 
chaigeable  with  his  negligence,  and  con-  guilty  of  negligence  in  going  upon  the 
tributory  negligence  on  his  part  was  held  track ;  and  the  fact  that  he  is  told  to 
no  defence  to  an  action  against  a  railroad  stop,  that  the  care  are  coming,  which  he 
company  for  injnries  resulting  from  a  colli-  does  not  hear,  will  not  change  the  rule, 
sion  ;  and  it  was  held  that  achaige  in  such  Dimick  v.  Chicago,  &c.  K.  K.  Co.,  80  111. 
an  action,  that  if  the  defendant  was  neg-  838.  It  appearing  that  the  plaintiff,  be- 
ligent  and  the  plaintiff  was  free  from  neg-  fore  going  through  the  opening  in  the  train 
ligeiice  herself,  she  was  entitled  to  recover,  and  upon  the  track  where  the  accident  oc- 
although  the  driver  might  be  guilty  of  curred,  brought  his  horses  to  a  walk,  but 
negligence  which  contributed  to  the  in-  did  not  stop  them  nor  leave  his  wagon  and 
jury,  was  proper.  Robinson  v.  New  York  go  forward  where  he  could  see  an  approach- 
Central,  &c.  K.  R.  Co.,  66  N.  Y.  11.  In  ing  train;  that  he  looked  and  listened  for 
another  case  the  plaiutiif's  testator  was,  a  train,  but  could  not  see  or  hear  any  sig- 
hy  the  invitation  of  the  driver,  a  stranger,  nal  of  its  approach,  —  it  was  held  that  the 
riding  in  a  wagon  upon  a  highway  crossed  evidence  did  not  show,  as  a  matter  of  law, 
by  defendant's  road.  A  wheel  of  the  wagon  contributoTy  negligence  on  the  part  of  the 
went  into  a  hole  in  the  road  between  the  plaintiff.  Kelly  v.  St.  Paul,  &c.  R.  R.  Co., 
rails  of  defendant's  track,  and  he  was  29  Minn.  1.  In  Pennsylvania  it  is  held 
thrown  from  the  wagon  and  killed.  In  a  that  if  the  traveller  cannot  see  the  track  by 
suit  for  damages  the  court  charged  in  sub-  looHnng  out  from  his  carriage,  he  should 
stance  that  **  carelessness  upon  the  part  of  get  out  and  lead  his  horse.  Penn.  R.  R 
the  driver,  assuming  he  was  a  competent  Co.  v,  Beale,  73  Penn.  St.  604.  Thus  F. 
driver  and  a  sober  man,  and  there  was  no  approached  a  crossing  with  which  he  was 
reason  which  the  deceased  could  discover  perfectly  familiar,  and  with  a  manageable 
why  he  should  not  ride  with  him,  would  team.  He  drove  by  an  open  space,  through 
not  defeat  a  recovery,  unless  the  death  was  which  he  had  an  extended  view  of  the 
caused  by  his  wrongful  and  wilful  act."  track,  and  stopped  directly  in  front  of  a 
Defendant's  connsel  requested  a  charge  railway  watch-house,  which  intercepted  bis 
"that  if  the  driver's  negligence  was  the  view  in  the  name  direction.  In  this  posi- 
pToximate  cause  of  the  jar  the  plaintiff  tion  he  stood  still  for  an  instant,  turning 
cannot  recover."  The  court  refused  to  his  head  around  as  if  looking  for  the  train, 
alter  its  chai^.  It  was  held  no  error;  and  then  whipped  up  his  team  as  if  to 
and  that  the  charge  in  this  respect  was  cross  the  track,  and  collided  with  a  passing 
sufficient.  Masterson  v.  N.  Y.  Central,  train  and  was  killed.  He  was  partially 
ftc.  R.  R.  Co.,  84  N.  Y.  247.  The  rule  is  deaf,  but  did  not  leave  the  wagon  to  look 
held  to  be  that  where  one  travels  in  a  beyond  the  watch-house.  It  was  held  that 
vehicle  over  which  he  has  no  control,  but  he  was  guilty  of  contributory  negligence, 
at  the  invitation  of  the  owner  and  driver,  and  the  court  should  have  instructed  the 
no  relationship  of  principal  and  agent  arises  vary  that  there  could  be  no  recovery.  Ccn- 
between  them.  He  is  not  responsible  for  tral  R.  R.  Co.  of  New  Jersey  v.  Feller,  84 
the  negligence  of  the  driver,  where  he  him-  Penn.  St.  226.  In  a  Michigan  case  an  old 
self  is  not  chargeable  with  negligence,  and  man,  who  was  somewhat  deaf,  while  driving 
where  there  is  no  claim  that  the  driver  a  team  of  colts  towards  a  railway,  down  a 
was  not  competent  to  control  and  manage  narrow  road,  from  which  the  track  was 
the  t4>am.  Dyer  v.  £rie  R.  R.  Co.,  71  concealed  on  one  side  by  a  high  embank- 
N.  Y.  228.  Where  a  person,  when  ap-  nient,  stopped  to  listen,  but  hearing  noth- 
pmaching  a  railroad  crossing,  looks  and  ing  drove  on,  and  when  close  by  the  track 
listens  for  an   approaching  train    before  a  train  appeared  within  a  few  rods.     Fear- 
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which  has  directly  caused  the  injury,^  —  as,  if  the  rate  of  speed  is 
fixed  by  a  city  ordinance,  if  the  company  is  running  at  a  higher 

rate;^  or,  if  the  train  is  being  run  at  much  more  than  its  usual  speed 
at  the  point  in  question.^ 

The  mere  fact  that  the  company  did  not  ring  the  bell  or  blow  the 
whistle  will  not  excuse  a  traveller  from  looking  and  listening  *    Nor 

ing  that  he  could  not  control  his  hones  were  strangers  in  Eureka,  and  ignorant  of 
where  they  were,  he  whipped  them  up  and  the  existence  of  the  defendant's  railroad, 
tried  to  cross  the  track,  and  the  rear  of  At  the  close  of  the  plain tiflTs  case  there 
the  buggy  was  struck  by  the  engine.    It  was  no  evidence  to  show  that  plaintiff 
was  held  that  in  an  action  for  the  resulting  could  have  seen  the  train,  as  it  approached 
injury,  the  question  whether  the  plaintiff  the  crossing,  in  season  to  avoid  the  acci- 
was  guilty  of  contributory  negligence  was  dent,  except  that  otlier  people  in  different 
for  the  jury.    Chicago,  &c.  R.  R.  Co.  v.  localities,  near  where  the  collision  occurred. 
Miller,  46  Mich.  532.     In  another  case  a  heard   and  saw  the  approaching  train  in 
team  collided  with  a  train  at  a  crossing,  time  to  have  avoided  the  accident.    It  was 
and  the  driver  was  killed.     The  track  and  held  that  a  nonsuit  was  properly  refused, 
the  highway  were  both  below  the  geneitd  The  fact  that  plaintiff  and  his  companions 
surface  of  the  ground,  and  an  approaching  were  strangers  in  Eureka,   and  did  not 
train  could  only  be  seen  occasionally  by  know  they  were  approaching  a  railroad 
one  driving  toward  the  crossing.      The  crossing,  was  an  important  fact  to  be  oon- 
driver  was  familiar  with  the  crossing,  but,  sidered  by  the  jury.    Cohen  v.  Eureka,  &c 
except  that  he  checked  his  team  for  a  R.  R.  Co.,  14  Nev.  876.     The  caution- 
moment  some  four  rods  from  the  crossing,  board  is  for  the  purposes  of  notifying  those 
he  did  not  appear  to  have  taken  any  pre-  who  are  passing ;  and  where  a  party  is 
caution.     The  whistle  was  sounded  when  familiar  with  the  crossing,  and  has  fre- 
the  crossing  was  approached.     It  was  held  quently  been  over  it,  and  had  it  in  mind 
that  the  team-driver  was  chargeable  with  on  the   occasion  in  question  as  he  ap- 
negligence,  and  that  no  action  would  lie  proached  it,  he  cannot  be  said  to  have 
for  the  injury.     Haas  v.  Grand  Rapids,  &c.  been  injured  by  the  failure  to  set  up  the 
R.  R.  Co.,  47  Mich.  401.    The  plaintiff  sign-board.     Haas  v.  Grand  Rapids,  kc 
was  driving  his  wagon  upon  the  street  at  a  R.  R.  Co.,  47  Mich.  401.     While  it  is  the 
slow  trot  towards  the  railroad  crossing,  and  duty  of  persons  crossing  or  attempting  to 
upon  approaching  the  track  his  horses  were  cross  a  railway  to  exercise  proper  care  and 
fiightened  by  the  passage  of  the  locomo-  caution,  it  is  also  the  duty  of  the  railway 
tive,  and  ran  away,  throwing  him  from  the  employes,  or  those  in  chai^  of  the  train, 
wagon  and  seriously  injuring  him.     It  ap-  to  exercise  such  care  and  caution  at  snch 
ppared  from  the  evidence  of  the  plaintiff  places  as  to  prevent  injury  to  those  travel- 
that  the  street  was  built  up  on  eadi  side,  ling  on  public  highways.    The  duty  in  this 
and  lined  with  piles  of  lumber  in  such  a  regard  is  reciprocal.     Louisville,  Cincin- 
inanner  that  a  train  could  not  be  seen  nati,  &c.  R.  R.  Co.  v.  Goetz,  79  Ky.  442; 
until  the  plaintiff  approached  very  near  to  Penn.  Co.  v.  Krick,  47  Ind.  368. 
it;  and  also,  that  the  engine-bell  was  not  ^  Chicago,  &c.  R.  R.  Co.  v.  Feara,  53 
rung,  as  required  by  statute.     It  was  held  III.  115  ;  Van  Schaick  v,  H.  R.  R.  R.  Co., 
that  the  evidence  failed  to  show  contrib-  48  N.  Y.  527  ;  Bellefontaine  R  R.  Co.  «. 
utory  negligence.     Strong  v,  Sacramento,  Hunter,  33  Ind.  335. 
&c.  R.  R.  Co.,  61  Cal.  326.     A  traveller  >  Madison,  &c.  R.  R.  Ca  v.  Taffe,  87 
has  no  right  to  omit  proper  precautions,  Ind.  364. 

upon  the  assumption  that  a  railway  com-  '  Richardson  v.  N.  Y.  C.  R.  R.  Co.,  45 

pany  will  comply  precisely  with  a  city  N.  Y.  84  ;  Wabash,  &c.  R.  R.   Co.  v. 

ordinance  in  the  running  of  its  trains.  Cal-  Henks,  91  111.  406. 

ligan  t?.  N.  Y.  Central,  &c.  R.  R  Co.,  59  *  Gortons.  ErieR.R.  Co.,45N.  Y.660; 

K.  Y.  651.     Plaintiff  and  his  companions  Havens  v.  Erie  R.  R.  Co.,  41  N.  Y.  290. 
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does  the  fact  that  they  did  ring  the  bell  or  blow  the  whistle  excuse 
from  liability  where,  in  other  respects,  —  as,  in  the  rate  of  speed  at 
which  the  train  was  being  mn  in  view  of  the  particular  crossing,  — 
they  were  chargeable  with  blaine.^  But  a  traveller  may  assume 
that  the  company  will  comply  with  the  law.^  But  if  the  company 
is  bound  to,  or  usually  does,  keep  a  flagman  at  the  crossing  to  warn 
persons  of  approaching  trains,  its  neglect  to  do  so,  or  a  false  signal 
given  by  the  flagman,  whereby  an  injury  happens  to  a  person  at- 
tempting to  cross,  will  render  it  liable  for  injuries  resulting,  although 
the  train  was  in  plain  sight.^ 

A  railway  company  is  not,  as  a  rule,  in  the  absence  of  a  statute 
requiring  it,  or  of  an  ordinance  of  a  municipal  corporation,  bound  to 
maintain  gates  at  a  crossing,  or  to  keep  a  flagman  there  to  warn 
travellers  of  the  approach  of  trains.*  But  under  the  maxim  sic 
tUere  tuo,  etc.,  instances  may  arise  where  this  duty  is  cast  upon  them, 
or  of  providing  some  other  equally  safe  mode,  by  reason  of  the  loca- 
tion of  the  crossing  and  the  large  number  of  people  crossing  it,  or 
where  the  mode  of  crossing  adopted  by  the  company  is  exception- 
ally dangerous ;  *  and  although  it  is  held  by  some  of  the  cases  that 
the  question  as  to  the  duty  to  keep  a  flagman,  or  to  adopt  some  other 
equally  effectual  mode  of  warning  travellers  of  the  approach  of  a 
train,  is  not  a  matter  for  the  caprice  of  jurors,^  yet  it  is  difficult 
to  underatand  how,  or  under  what  authority,  the  court  can  with- 
draw the  question  from  the  jury,  and  usurp  to  itself  the  power  to 
determine  a  question  which  is  one  of  fact ;  and  it  is  believed  that 
the  question  is  a  mixed  question  of  law  and  fact  which  the  jury 

1  Richariison  ».  N.  Y.  C.  R.  R.  Co.,  45  Delaware,  &c.  R.  R.  Co.  v.  Toifey,  89 
N.  Y.  846.  N.  J.  L.  625  ;  Com.  r.  Boston,  &c.  R.  R. 

2  Kennayde  v.  Pacific  R.  R.  Co.,  45  Co.,  101  Mass.  201  ;  Shaw  v.  BostoD,  &c. 
Mo.  255.  R.  R.    Co.,  8  Gray    (Mass.),  45  ;  Phila., 

»  Sweeney  r.  Old  Colony  R.  R.  Co.,  10  &c.  R.  R.  Co.  v.   Kellips,   88  Penn.  St. 

Allen  (Mass.),  868  ;  Newson  r.  N.  Y.  C.  405  ;   Stiibley  v.   London;  &c.  Ry.  Co., 

R.   R.    Co.,  29   N.  Y.   883  ;   Spencer  v.  L.  R.   1   Echq.   13  ;  Sta])ley  v.  London, 

Illinois  Central  R.  R.  Co.,  29  Iowa,  55.  &c.  Ry.  Co.,  4  H.  &  C.  93  ;  Cliff  r.  Mid- 

*  Ernst  V,  Hudson  River  R.  R.  Co.,  land  Ry.  Co.,  L.  R.  5  Q.  B.  258. 

85  N.  Y.  9  ;   Sutherland  v.  New  York  »  Penn.   R.  R.  Co.  v.   Matthews,   87 

Central  R.  R.  Co.,  41  N.  Y.  Sup.  Ct  17  ;  N.  J.   L.  581  ;  Pollock  v.  Eastern  R.  R. 

Culhane  v.  N.  Y.  Central  R.  R.  Co.,  60  Co.,  124  Mass.  168. 

N.  Y.  183  ;  Pakalinsky  v,  N.  Y.  Central  «  Beiseigel  v.  N.  Y.  Central  R.  R.  Co.. 

R.  R.    Co.,  11  K.  Y.  Weekly  Dig.  78  ;  40  N.  Y.  9  ;  Dyer  v.  Erie  R.  R.  Co.,  71 

Grippen  p.  N.  Y.  Central  R.  R.  Co.,  40  N.  Y.  228  ;  Weber  t>.  N.  Y.  Central  R.  R. 

N.   Y.   84 ;    Slate  v.   Philadelphia,  &c.  Co.,  68  N.  Y.  451  ;  State  i^.  Phila.,  &c. 

R.  R.  Co.,  47  Md.  76  ;  McGrath  v,  N.  Y.  R.  R.  Co.,  47  Md.  76. 
Central,   &c.  R.  R.  Co.,  68  N.  Y.  622  ; 
VOL.  II.  —  88             * 
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must  pass  upon.^  And  those  cases  which  hold  that  the  question  as 
to  the  necessity  of  maintaining  a  flagman,  etc.,  at  a  particular  cross- 
ing is  not  for  the  jury,  really  nullify  the  rule,  by  holding  that  while 
the  jury  may  not  determine  whether  or  not  there  is  such  a  necessity, 
yet  they  may  consider  the  circumstance  that  such  precautions  are 
not  taken,  as  a  part  of  the  res  gesUe,  and  bearing  upon  the  question 
of  the  company's  care  or  negligence  in  the  management  of  its  trains;^ 
which  is  a  direct  repudiation  of  the  rule  itself,  and  involves  the  couit 
in  an  absurd  position ;  which  always  results  when  courts  attempt  to 
exercise  legislative  functions,  rather  than  those  which  pertain  to  the 
judiciary.  As  a  railway  company  is  liable  to  a  party  whom  it  leads 
into  danger,  where  it  has  voluntarily  placed  and  kept  a  flagman  at 
a  crossing,  it  amounts  to  an  admission  that  one  is  necessary  there ; 
and  if  it  withdraws  him,  persons  knowing  that  one  has  formerly 
been  stationed  there  have  a  right  to  expect  that  he  will  not  be  with- 
drawn ;  and  if,  relying  upon  such  expectation,  they  are  induced  to 
attempt  to  cross,  and  are  injured,  the  company  is  liable  therefor,  if 
they  were  in  the  exercise  of  due  care  in  attempting  to  cross.^  It 
will  be  understood  that  while  a  railway  company  keeps  a  flagman, 
or  maintains  a  gate  or  other  precautions  at  a  crossing,  the  traveller 
is  not  thereby  relieved  from  all  duty  to  look  out  for  his  own  safety. 
He  may  not  be  called  upon  to  use  so  high  a  degree  of  care  as  he 
would  be  except  for  such  precautions  on  the  part  of  the  company, 
but  he  is  nevertheless  bound  to  use  his  senses,  and  do  all  which  a 
prudent  man,  under  the  circumstances,  would  do  to  avoid  the 
danger.* 

If  a  person  in  crossing  a  railroad  track,  in  the  exercise  of  due  care 
as  to  approaching  trains,  through  no  fault  of  his,  gets  the  wheels  of 
his  vehicle  caught  in  the  track,  so  that  he  cannot  extricate  them  in 
season  to  avoid  injury  from  an  approaching  train,  he  is  not  charge- 
able with  such  negligence  as  will  preclude  a  recovery  for  an  injur}' 

»  BaUey  v.  New  Haven,  &c.  R.  B.  Co.,  688 ;  Philadelphia,  &c.  R.  R.  Co.  v.  Kel- 

107  Mass.  496.  lips,   88  Penn.    St.  405 ;   St.  Louis,  &<.*. 

»  Ernst  V.  Hudson  River  R.  R.  Co.,  89  R.  R.  Co.  ».  Dunn,  78  111.  197. 
N.  Y.  61  ;  Casey  ».  N.  Y.  Central  R.  R.  «  Lake  Shore,  Ac.  R.  R.  Co.  v,  Sunder- 

Co.,  78  N.  Y.  518.    See  also,  involving  land,  2  Brad.  (111)807  ;  Warren  v,  Pitch- 

the  court  in  a  stiU   greater   absurdity,  burg  R.  R.  Co.,   8  Allen  (Mass.),   227; 

Dyer  v.  Erie  R.  R.  Co.,  71  N.  Y.  228.  Wheelock  v.  Boston,  *c  R.  R  Co.,  105 

»  Warner  r.  N.  Y.  Central  R.  R.  Co.,  Mass.  208 ;    Borst    v.    Uke  Shore,  &r. 

44  N.  Y.  465  ;  Dolan  v.  Del.  k  Hud.  C.  R.  R.   Co.,   4  Hun  (N.  Y.),  846  ;  Dela- 

Co.,  71  N.  Y.  285  :  McGovem  v,  N.  Y.  ware,  fto.  B.  B.  Co.  «.  Toffey,  89  N.  J.  L. 

Central  R.  R.  Co.,  67  N.  Y.  417  ;  Kissen-  526. 
ger  V,  New  York,  9bc.  B.  B.  Co.,  56  N.  Y. 
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to  his  team,  if  he  properly  endeavors  to  cause  the  train  to  be  stopped.^ 
The  mere  fact  that  a  person  sees  or  hears  an  approaching  train  does 
not  necessarily  preclude  him  from  a  recovery,  if  he  had  ample  time 
to  pass  except  for  the  fact  that  the  train  was  being  run  at  a  much 
higher  rate  of  speed  than  usual.  The  simple  question  is,  whether, 
knowing  the  usual  length  of  time  it  took  tlie  train  to  reacli  the  cross- 
ing, as  a  prudent  man  he  was  justified  in  making  the  attempt.^ 

^  Pittsbiit^h,  &c.  R.  R.  Co.  v.  Dunn,  circutustancee  of  the  case,  is  not  erroneous. 

66  Penn.  St  280 ;  Milwaukee,  &c.  R.  R.  Shaber  v.   St.   Paul,   &c.    R.  R.  Co.,  28 

Co.  V.  Hunter,  11  Wis.  160.  Miun.  108  ;  Garland  v,  Chicago,  &i\  R.  U. 

'^  Detroit,  &c.  R.  R.  Co.  r.  Van  Stein-  Co.,   8   Brad.    (HI.)   671.      The  plaintiff 

bui^,    17    Mich.    99.      Where  a  person  made  out  a  pz-tma /ocie  case  of  negligence 

familiar  with  a  dangerous  railway  cross-  without  proving  affirmatively  that  the  de- 

ing,   in  passing  over  the  same,  neglects  ceased  had  *'  stopped  and  looked  and  lis- 

the  exeroise  of  any  care  to  ascertain  if  tened.*'    It  was  held  that  the  presumption 

a  passing  train  is   near,   and   in   conse-  in  law  was  that  he  had  stopped,  looked, 

qneuce  of  such   neglect  is  injured  by  a  and  listened,  and  the  burden  of  proving 

collision   with  the  train,  he  is  guilty  of  contributory  negligence  was  on  the  defend- 

negligence,  and  the  mere  fact  that  he  had  ant.    Weiss  v.  Penn.  R.  R.  Co.,  79  Penn. 

forgotten  that  he  was  in  the  vicinity  of  St.  387.     While  a  traveller  on  approach- 

the  crossing  will  not  excuse  such  neglect,  ing  a  railway-crossing  is  bound  to  look 

Baltimore  &  Ohio  R.  R.  Co.  v.  Whitacre,  and  listen  for  an  approaching  train  before 

86  Ohio  St.  627.    The  general  rule  is,  that  undertaking  to  cross,  it  is  only  where  it 

a  person  approaching  a  railroad  crossing  is  appears  from  t?i$  evidence  thai  he  mvjht 

required  to  look  up  and  down  the  track  in  have  seen  had  he  looked^  or  might  have 

either  direction  and  watch  for  the    ap-  heard  had  he  listened,  that  a  jury,  in  the 

proach  of  trains  before  attempting  to  cross,  al)8ence  of  evidence  upon  the  question,  is 

and  if  such  precaution  is  neglected  and  authorized  to  find  that  he  did  not  look 

injury  to  the  party  ensues,  he  cannot  re-  and  did  not  listen.     Sinedis  v.  Brooklyn, 

cover  ;  but  tliis  rule  cannot  be  applied  to  &c.  R.  R.  Co.,  88  N.  Y.  18.     The  rule  re- 

an  infant  of   tender  years.      Chicago  &  quiring  persons,  before  crossing  a  railroad 

Alton  R  R.  Co.  v.-  Becker,  84  III.   488.  track,  to  look  to  see  whether  trains  are 

But  it  cannot  be  declared  as  a  matter  of  approaching  is  not  applied  inflexibly  in  all 

law  that  a  footman  is  bound,  before  crossing  cases  without  regard  to  age  or  other  cir- 

a  railway  track  to  stop,  in  order  to  look  cumstauces.       McGovem   v.    New    York 

and  listen  for  trains.    That  rule  is  appli-  Central,  &c.  R.  R.    Co.,    67  N.  Y.   417. 

cable  only  to  persons  travelling  in  wagons  But  in  Pennsylvania  the  failure  to  stop 

or    other  vehicles  which    make  a  noise  immediately    before    crossing   a  railroad 

that  would  necessarily  interfere  with  their  track  is  negligence  jyer  ««,  and  the  nile 

hearing.    Zimmerman  v.  Hannibal  &  St.  is  unbending.     Penn.  R.  B.  Co.  v.  Beale, 

Joseph  R.  R.  Co.,  71  Mo.  476.     The  fact  78  Penn.    St.    504.     Where  a  traveller, 

that  one  in  attempting  to  cross  a  railway  aliout     to     cross    a    four-track    railway, 

does  not,  at  the  instant  of  stopping  on  it,  looked  and  listened  before  starting  across 

look  to  ascertain  if  a  train  is  approaching,  the  track,  it  was  held  that  a  failure  to 

is  not  conclusive  evidence  of  a  want  of  stop  and  look  and  listen  before  crossing 

care  on  his  part.     Plummer  v.   Eastern  the  fourth  track  was  not  negligence  as  a 

R.  R  Co.,  78  Me.  591.    An  instruction  matter  of  law.    Weber  v.  N.  Y.  Central 

that  it  is  not  necessarily  the  duty  of  a  &  Hudson  River  E.  R.  Co.,  67  N.  Y.  587. 

traveller  approaching  a  railroad-crossing  to  In  an  action  for  damages  against  a  rail- 

8top  and  listen  before  stepping  upon  the  way  company  for  injuries  received  by  a 

track,  and  that  whether  it  is  necessary  collision  at  a  crossing,  the  following  in- 

and  proper  for  him  to  stop  depends  on  the  struction  was  given  :  "  If  you  believe  from 
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''  to  see  tbat  the  switch  was  rightly  constructed,  attended,  and  man- 
aged before  they  were  justified  in  carrying  passengers  over  it"  ^    So 

oeived  in  Illinois,  the  court  erred  in  tak-  (U.  S.  C.  C.)  3  ;   McLean  v.   Borbank, 
ing  from  the  juiy  the  question  whether  11  Minn.    277.     In   March  v.    Concord 
the  injury  was  caused  by  negligence  of  the  R.  R.  Co.,  29  N.  H.  9,  the  court  said : 
defendant  company  or  by  that  of  plaintiff's  "  By  using  the  railroad  of  another  corpo- 
co-employ^,  the    conductor  of  the  train,  ration  as  a  part  of  their  track,  whether 
there  being  eyidenee  for  the  jury  on  that  by  contract    or   mere   permission,    they 
question.     Under  the  laws  of  Illinois,  de-  would    ordinarily,   for     many    purposes, 
fendant  was    compelled    to   operate    the  make  it  their  own  and  would  assume  to- 
track.    Stetler  v.  Chicagr)  &  Northwestern  wards  those  whom  they  had  agreed  to 
R.  R.  Co.,  46  Wis.  497.     If,  however,  the  receive  as   passengers  all    the  duties  re- 
injury was  caused  by  neglect  of  the  defend-  suiting  from  that  relation  as  to  the  road ; 
ant,  a   recovery  will  not  be  defeated  by  and  if  accident  resulted  to  such  passengers 
the  merely  contributory  negligence  of  a  from  any  failure  of  duty  of  the  owners  of 
co-employe,  but  only  by  that  of  plaintiff  the  road,  for  which  they  would  be  respon- 
himself  or  of  some  person  for  whose  acts  sible  if  the  road  was  their  own,  their  rem- 
he  i&  responsible.     Stetler  v.  Chicago,  &c.  edy  would  be  over  against  the  owners.** 
R.  R.  Co.,  49  Wiii.  609.     It  was  after-  Where,  therefore,   passengers  are  trans- 
wards  held  in  the  same  case  that  it  is  ported  by  a  earner  in  his  own  conveyances 
not  the  duty  of  a  railway  company  to  over  a  railroad  owned  by  the  State,  the 
run  its  cars  upon  spur  tracks  owned  by  motive  power  being  furnished  and  oper- 
other  persons,  for  the  purpose  of  receiving  ated  by  the  State,  the  carrier  is  neverthe- 
or  delivering  any  other  merchandise  than  less  liable  for  any  accident  which  occurs, 
wheat ;  and  if  such  duty  were  imposed,  it  although  it  is    due  solely  to  the  negli- 
would  still  not  be  the  duty  of  the  com-  gence  of  the   State's  agents.    Peters   v. 
pany  to  run  n\xm  any  such  track  that  Rylands,   20  Penn.  St.    497.    The  same 
was    not    reasonably    safe.      Where    the  doctrine  applies  where  a  complete  train  is 
owners  of  a  private  railway  track  occa-  run  over  the  track  of  another  company  by 
sionally  employed  by  a  railway  company  virtue  of  an  agreement,  and  an  accident  is 
for  a  special  use  have  negligently  suffered  occasioned  by  the  negligence  of  the  em- 
it to  remain  in    a  dangerous    condition  ployds  of  the  company  owning  the  track, 
for  such  use,  though  trains  are  run  upon  Keep  «.  Indianapolis  ft  St.  Louis  R.  R. 
it  slowly  and  carefully,  the  company  vol-  Co.,   10  Fed.   Rep.  454.     And  the  same 
untarily  running  its  trains  thereon  is  liable  rule  prevails  where  one  railroad  company 
for  an  injury  to  one  of  its  own  employes  uses  the  station  of  another,  and  a  passen- 
caused  proximately  by  such  negligence,  ger  of  the  first  company  slips  and  faUs 
Railroad  companies  ara  liable  for  an  injury  upon  pieces  of  ice  which  have  been  negli- 
to  passengers,   received  while  travelling  gently  left  in  the  station  by  the  company 
upon  the  track  of  another  company,  even  owning  the  same  ;  the  passenger  is  enti- 
when  such  injury  is  occasioned  by  the  neg-  tied  to  recover  damages  from    the  first 
ligence  of  the  company  owning  the  track,  company.     Seymour  v.  Chicago,  &c.  R  R. 
or  its  employ^.     Great  Western  Ry.  Co.  Co.,  8  Biss.  (U.  S.  C.  C.)  48.   So  where  an 
V.   Blake,    7   H.    &  N.   987  ;  Buxton  v.  injury  to  a  passenger  is  occasioned  by  a 
North-Eastem  Ry.   Co.,   L.  R.  8  Q.  B.  defect  in  a  bridge  maintained  by  another 
849  ;  Thomas  v.  Bhymney  By.  Co.,  L.  R.  upon  the  company's  grounds.     Chance  v. 
6  Q.  B.  226 ;  John  u.  Bacon,  L.  R  6  C.  St.  I^ouis,  &c.  R.  R.  Co.,  10  Mo.  App. 
P.  487  ;  Champion  v,  Bostwick,  11  Wend.  861.     In  Sprague  r.  Smith,  29  Vt.  421, 
671 ;  8.  c.  18  Wend.  (N.  Y.)  175  ;  Murch  an  accident  occurred  to  the  car  of  the 
V.  Concord  R.  R.  Co.,  29  N.  H.  9  ;  Sey-  defendant  company  while  standing  upon 
mour  V.  Chicago,  &c.  R.  R.  Co.,  8  Biss.  another  company's  rood,  solely  in  oonae- 
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it  has  been  held  that  a  railway  company  running  its  cars  over  a 
railway  owned  by  the  State  is  liable  for  an  injury  to  a  passenger, 

quence  of  the  negligence  of   the   agents  s.  c.  L.  R.  6  Q.  B.  266.     Bat  see  Wright 

and    servants  of    such    other    company,  v.  Midland  Ry.  Co.,  L.  R.   8  Exch.  IS7. 

Under  the  circumstances,  the  court  held  Where  the  servant  of  one  railroad  com- 

the  defendant  not  liable.     *'The  carrier,*'  pany,  running  its  trains  over  the  track  of 

said  Redfield,  J.,  '*  cannot  be  regarded  another  is  injured  by  reason  of  the  negll- 

as  liable,  we  think,  for  aU  the  acts  of  all  gence  of  the  servants  of  such  other  com- 

the  operatives  of  the  companies  over  whose  pany,  he  is  not  debarred  from  bringing  his 

roads  he  carries  the  plaintiff,  unless  some  action  against    the  company  employing 

connection  between  tiie  roads,  of  a  charac-  him.     The  servant  occasioning  the  injury 

ter  similar  to  that  of  general  partnership,  is  not  to  be  regarded  as  a  fellow-servant. 

or  the  consolidation  of  their  interests  in  Catawissa  R  R.  Co.    v.   Armstrong,    49 

the  carrying  buiduess  is  shown,  which  was  Penn.   St.    186.     In  Stetler  v.  Chicago, 

not  done  in  the  present  caSe.'*    A  railroad  &c.   R.    R    Co.,    46  Wis.    497,   it  was 

company  which  grants  the  use  of  its  road  held  that  a  railroad  company,  running  its 

to  another  comiiany,   is   responsible  for  trains  on  the  track  of  another  company,  is 

accidents  caused  to  passengers  which  it  liable  to  its  employ^  for  an  iigury  occa- 

itself  carries,  by    the  negligence  of  the  sioned  by  a  defect  in  the  track.     In  CUrk 

trains  of  the  other  company  thus  running  v.  Chicago,  B.,  &Q.  R.  R.  Co.,  92  111.  43, 

by  its  permission.      Railroad  Co.  v.  Bar*  it  was  held  that  where  an  engine-driver  of 

ron,  6  Wall.   ( U.  S. )   90  ;  Chicago,  &c.  one  company,  running  upon  the  road  of 

R.   R.    Co.   V.   McCarthy,   20  111.   885 ;  another,  was  injured  in  a  collision  occa- 

Ohio,  &c.   R.  R.  Co.  v.  Dunbar,  20  111.  sioned  by  the  negligence  of  the  servants 

623  ;  Chicago  &  R.  I.  R  R.  Co.  v.  Whip-  of  such  other  company,  he  was  not  entitled 

pie,  22  111.  105  ;  Nelson  v.  Vermont,  &c,  to  recover  damages  from  the  company  em- 

R  R  Co.,  26  Vt  717;  McElroy  v.  Nashua,  ploying  him,  the  collision  having  been  one 

&c.  R  R.  Co.,  4  Cush.  (Mass.)  400  ;  Cly-  of  the  risks  of  his  employment  which  he 

mer  v.  Central  R.  R.  Co.,  6  Blatch.  (U.  S.  undertook  to  run.      Where    actions  are 

C.  C.)  817  ;    Schopman  v.   Boston,   &c.  brought  by  the  sei^rant  of  the  company 

R.  R.  Co.,  9  Cush.  (Mass.)  24  ;  Nashville,  using  the  track  against  the  owners  thereof, 

&e.  R.  R.  Co.  V.  Carroll,  6Heisk.  (Tenn.)  the  same  principles  apply.      In  Vose  i*. 

347  ;  Sawyer  p.  Rutland,  &c.  R  R.  Co.,  Lancashire,  &c.  Ry.  Co.,  2  H.  &  N.  728, 

27  Vt.  870.     So  it  is  liable  to  the  owner  where  a  station  was  jointly  occupied  by 

of  stock  killed  by  the  train  of  another  two  railroad  companies,  a  servant  of  one 

company,  which  it  has  permitted  to  use  its  injured  by  the  negligence  of  the  servants 

road.     Toledo,  &c.  R  R  Co.  v.  Rumbpld,  of  the  other,  was  held  entitled  to  recover 

40  111.  143.    Or  to  persons  not  passengers,  damages  from  the  company  the  employes 

inflicted  by  the  train  of  another  company  of  which  were  in  fault.    The  employes 

under  the  charge  of  its  servants.    Fletcher  were  held  not  to  be  fellow-servants.     To 

V.  Boston,  &c.  R  R.  Co.,  1  Allen  (Mass.),  the  same  effect  is  Warburton  Ry.  Co.,  L. 

9.     It  seems  that  a  company  is  liable  to  R.  2  £xch.  80,  where  the  porter  of  a  i-ail- 

the  passengers  of  another  company  run-  road  company,  using  the  station  of  an- 

ning  its  train  upon  the  lirst-named  com-  other  company,   was  allowed  to  recover 

pany*s  track,  for  an  injury  occasioned  by  damages  for  an  injury  occasioned  by  the 

its  own  negligence  or  that  of  its  employes,  negligence  of  the  servants  of  the  latter. 

Keep  17.   Indianapolis  &  St.  I^ouis  R.  R.  In  Swainson  v.  North-Eastem  Ry.  Co.,  L. 

Co.,   10   Fed.  Rep.    454.      Whether  the  R.  3  Exch.  Div.  841,  it  appeared  that  tlie 

principles  above    laid  down    will    apply  stations  of  two  railroad  companies  closely 

where  one  company  is  authorized  by  stat-  abutted.    The  plaintiff  was  a  signal-man, 

ttte  to  run  its  cars  over  the  track  of  an-  employed  by  but  one  of  the  companies, 

other,  seems  doubtful.     It  has  been  held  and  in  its  uniform.     He  discharged  his 

in  England  that  they  will  apply.    Thomas  duties,  however,  in  connection  with  the 

V,  Rhymney  Ry.  Co.,  L.  R,  5  Q.  B  226 ;  trains  of  both  roads,  and  was  iivjured  by 


1336  NBGLIGEKCE.  [CHAP.  XVIIL 

althoagh  tbe  State  famishes  the  motiye  power,  and  the  injury  was 

the  negligence  of  the  employes  of  the  to  the  goud  of  a  tnin  belonging  to  an- 
other company.  He  brongfat  an  action  other  company,  while  passing  over  a  por- 
against  said  company,  and  it  was  strenn-  tion  of  the  line  of  the  former  company, 
oosly  ajgued  that  the  negligence  in  qnea-  Calder  v.  Caledonian  Ry.  Co.,  9  Sc  Sess. 
tion  was  that  of  a  fellow-serrant.  Tbe  Cas.  (Sd  series)  833.  If  a  train  of  cars  of 
court,  however,  decided  the  oontzaiy,  and  one  railroail  company,  ronning  oa  the  road 
the  plain ti AT  recoverpd.  Smith  v.  New  of  another  company,  be  nnder  the  exdu- 
York  &  Harlem  R.  R.  Co.,  6  Duer  (N.  Y. ),  sive  control  of  the  servants  of  the  latter, 
225  ,  Snow  r.  Housatonic  R.  R.  Co.,  8  Al-  the  latter  is  liable  for  all  damages  occar^ 
len  (Mass.  ,  441 ;  Cmty  v.  Erie  R.  R.  Co.,  ring  through  negligence.  Bat  if  the  ser- 
3  Thompson  &  C.  (N.  Y.)  244.  Where  vants  of  both  companies  jointly  control 
there  U  a  jiartiiership  agreement  between  the  train,  both  companies  are  liable, 
two  roads,  or  any  arrangement  in  the  nature  Nashville,  &c.  R.  R.  Co.,  v.  Carroll, 
of  that,  the  servants  of  either  road  will  be-  6  Heisk.  (Tenn.)  347.  When  one  rail- 
come  co^mployes,  and  cannot  of  course  way  company  has  a  right,  by  coutract, 
recover  for  the  negligent  acts  of  each  to  run  its  trains  over  the  track  of  another 
other.  Swainson  v.  North -Eastern  Ry.  company,  the  latter  company  is  liable  for 
Co.,  L.  R.  3  Exch.  Div.  341.  But  an  injuries  caused  solely  .by  the  negligence 
agreement  between  two  roads  to  connect  of  its  own  switchman,  in  not  properly  at- 
at  their  respective  termini,  and  to  sell  tending  to  his  duty,  to  an  engineer  of 
through  tickets  and  charge  through  rates,  the  former  company  while  operating  his 
is  not  such  an  arrangement,  at  least  where  engine  on  said  track  ;  and  also  to  the 
the  fare  and  freight  remain  distinct  on  other  company  for  damage  to  its  property, 
each  line.  In  such  case  the  servants  of  Meirill  v.  Central  Vt.  R.  R.  Co.,  54  Vt. 
the  respective  companies  are  not  to  be  con-  200.  Where  a  main  trunk  railway  com- 
sidereil  as  oo'employes.  Carroll  v.  Minne-  pany  furnishes  the  motive  power,  engi- 
sota  Valley  U  R.  Co.,  13  Minn.  30.  The  neers,  and  conductors  to  trans|)ort  the 
defendant  was  a  railway  company,  char-  cars  ot  another  intersecting  railway  com- 
tered  by  the  State  of  Viiginia,-and  used  pany  on  its  road,  it  is  responsible  lor  an 
the  track  oi  a  Washington  R.  R.  Co.  by  injury  done  to  a  brakeman  employed  by 
agreement.  The  plaintil),  while  flagging  and  on  the  cars  of  the  intersecting  com- 
the  defendant's  train  over  the  road  of  the  pany,  through  the  negligence  of  its  en- 
Washington  company,  was  for  the  time  gineer.  Such  brakeman  is  not  a  servant 
considered  the  servant  of  the  defendant,  or  employe  of  the  first-named  company  so 
and  therefore  not  entitled  to  recover  for  as  to  protect  it  from  responsibility.  The 
any  injury  occasioned  by  the  negligence  of  proper  test  of  service  is  to  consider  who 
another  servant,  without  showing  that  the  employs,  pays,  and  has  the  right  to  dis- 
defendant  was  guilty  of  negligence  in  se-  chaige  such  brakeman.  Smith  r.  Xor- 
lecting  the  servant  by  whose  fault  the  them  Central  R.  R.  Co.,  1  Pearson  (Pa.), 
accident  happened.  Mills  v.  Orange,  Alex-  248.  Two  companies  were  occupying  the 
andna,  &  Manassas  R.  R.  Co.,  2  Mac.A..  same  line.  The  deceased,  a  fireman,  was 
(D.  C.)  314.  An  employ^  of  a  railway  injured  by  the  neglect  of  the  station- 
company  lawfully  using  its  tracks,  over  master  of  the  other  company.  The  en- 
which  another  company  has  a  right  of  giue-driver  on  the  same  train  with  the 
way,  has  a  right  to  act  upon  the  presump-  deceased,  and  also  another  co-employe  of 
tion  that  the  latter  company  will  conform  the  deceased,  were  guilty  of  contributory 
to  the  rules,  as  to  giving  signals,  etc.,  negligence.  It  was  held  that  the  repre- 
prescril^ed  by  the  company  by  permission  sentatives  of  the  deceased  had  a  valid 
from  wiiich  it  uses  such  tracks.  Roll  v.  cause  of  action  against  the  company 
Northerti  Central  R.  R.  Co.,  15  Hun  whose  station-master  caused  the  accident, 
(N  Y. ),  496.  A  railway  company  is  lia-  and  that  the  action  was  not  barred  by  the 
ble  in  damages  for  injuries  caused  by  the  contributory  negligence  of  his  own  co-em- 
fault  of  a  signal- man  in  its  employment  ployes.    Hobbs  v.  Glasgow  &  Sjuth-West- 
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in  fact  caused  by  the  negligence  of  the  servants  of  the  State.^    But 
where  a  railway  company  runs  its  cars  over  another  road,  it  having 

era  By.  Co.,  8  Sc.  Sess.  Cas.  (4tb  Series)  plaintiff  against  the  defendant,  it  was 
215.  Where  two  or  more  persons  or  held  that  he  was  not  entitled  to  recover, 
corporations  are  operating  a  railway,  their  Wright  v.  Midland  Ry.  Co.,  L.  R.  8 
liability  to  an  employe  for  an  injury  re-  Kxchq.  137.  Where  a  railway  company, 
salting  from  defective  machinery  furnished  operating  its  own  road  in  its  own  name, 
by  them  for  use  in  the  course  of  his  contracts  with  another  company  to  make 
employment  is  several  as  well  as  joint  up  its  train  in  the  depot  of  the  latter. 
An  action  is  maintainable  against  one  of  the  former  company  is  liable  for  an  in- 
them.  Kain  v.  Smith,  80  N.  Y.  458.  jury  to  a  passenger  occurring  on  its  train 
1  Ryland  v,  Peters,  20  Penn.  St.  497.  while  being  made  up  by  the  servants  of 
One  carrier  is  not  liable  for  an  injury  to  the  latter,  and  it  makes  no  difference  that 
a  passenger  upon  one  of  its  cars,  of  which  the  servants  were  employed  and  paid  by 
another  carrier  is  the  exclusive  liailee.  the  latter  company.  Hannibal,  &c.  R.  B. 
Smith  v.  St  Louis,  &c.  R.  R.  Co.,  9  Mo.  Co.  v.  Martin,  11  Bradwell  (111.),  886. 
App.,  598.  A  train  of  the  defendant,  The  plaintiff  was  a  passenger  by  the  dp- 
whilst  stationary  on  its  railway,  was  run  fendant's  railway,  to  be  carried  from  Y. 
into  by  another  train.  The  train  in  fault  to  T.  To  reach  T.  it  was  necessary  to 
was  the  moving,  and  not  the  stationary  travel  over  a  line  belonging  to  another 
train.  Several  railway  companies  had  company.  While  passing  over  the  lat- 
•'running  powers"  over  the  part  of  the  ter  line  the  train  in  which  the  plain- 
defendant's  line  on  which  the  collision  oc-  tiff  was  came  into  collision  with  a  bul- 
curred,  and  no  evidence  was  given  as  to  lock,  which  had  strayed  on  to  the  line 
whether  the  moving  train  belonged  to  or  from  an  adjoining  field  by  breaking 
was  under  the  control  of  the  defendant  through  the  fence.  The  fence  was  in  fact 
It  was  held  that  in  the  absence  of  evidence  defective,  but  had  been  lately  repaired,  and 
to  the  contrary,  it  must  be  presumed  that  was  in  apparently  good  condition.  The 
the  train  which  caused  the  accident  be-  plaintiff,  being  injured  by  the  collision, 
longed  to  or  was  under  the  control  of  the  sought  to  recover  damages  from  the  de- 
defendant.  Ayles  V.  South-Eastera  Ry.  fendant.  It  was  held  that  the  contract 
Ca,  L.  R.  3  Exchq.  146.  Where  a  rail-  having  been  made  with  the  defendant, 
way  company  leases  to  onothei  company  it  was  the  proper  party  to  be  sued.  Bux- 
the  right  to  pass  over  a  portion  of  its  line,  ton  v.  North- Eastern  Ry.  Co.,  L.  B.  8 
the  lessor  company  controlling  the  trains  Q.  B.  549  ;  Thomas  v.  Rhymney  Ry.  Co., 
and  motive  power  on  such  leased  line,  L.  R.  5  Q.  B.  226.  Where  two  or  more 
the  lessor  is  liable  for  an  injury  to  a  companies  establish  a  connecting  line  and 
passenger  of  the  lessee  who  is  injured  contract  to  carry  a  passenger  to  the  ter- 
by  the  negligence  of  the  employes  of  minus  of  said  line,  the  teiininal  carrier 
the  lessor.  Wabash,  &c.  R.  R.  Co.  v.  is  liable  to  him  as  a  common  carrier, 
Peyton,  106  111.  534.  The  N.  Co.  had  although  his  injury  may  have  arisen  from 
statutory  authority  to  nin  Over  a  portion  the  neglect  of  another  with  whom  it  has 
of  the  defendant's  line,  paying  a  cer-  contracted  for  motive  power.  A  corj^K)- 
tain  toll  to  defendant  The  signals  at  ration  furnishing  motive  power  to  a  rail- 
the  point  of  junction  between  the  two  way  company,  but  not  acting  or  chartered 
lines  were  under  the  control  of  the  de-  to  act  as  a  common  carrier,  is  not  bound 
fendant.  Owing  to  the  servants  of  the  to  use  more  than  the  ordinary  skill  and  dlli- 
N.  Co.  negligently  disobeying  these  sig-  gence  which  its  employment  needs,  and 
nals,  a  train  of  the  N.  Co.  ran  into  a  is  only  liable  for  direct  negligence  and 
train  of  the  defendant  in  which  the  plain-  unskilfulness.  A  common  carrier  is  lia- 
tiff  was,  causing  him  damage.  There  ble  to  a  passenger  whom  it  has  contracted 
was  no  neglij;pnce  on  the  part  of  any  of  to  convey  to  a  particular  point  if  he  isin- 
the  defendant's  servants.  In  an  action  jured  while  being  so  conveyed,  through  the 
for    injuries    sustained,  brought   by   the  negligence  or  unskilfulness  of  employes  of 
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no  control  over  the  same,  the  company  owning  the  road  furnishing 
the  motive  power  and  servants,  the  company  owning  the  care  will 
not  be  liable  for  an  injury  directly  caused,  without  its  fault,  by  the 
misconduct  or  negligence  of  the  operators  of  the  other  road,  —  as,  in 
the  case  of  a  collision  produced  by  the  carelessness  of  the  company 
owning  the  road.*  So,  where  a  company  run  their  cars  over  part  of 
anothjer's  road,  under  such  an  an'angement,  they  will  not  be  liable 
to  the  owner  of  cattle  destroyed  by  one  of  their  locomotives,  but 
without  any  negligence  on  the  part  of  their  servants,  in  consequence 
of  an  omission  on  the  part  of  the  other  company  to  erect  cattle- 
guards,  as  required  by  statute;^  though  it  will  be  different  where 
they  are  in  fact  the  lessees  of  the  road,  for,  in  that  case,  the  control 
and  management  of  the  road  are  vested  in  them,  and  they  are, 
within  the  meaning  of  such  a  statute,  the  agents  of  the  company 
owning  the  road.^ 

How  far  the  company  owning  the  road  is  liable,  under  such  cir- 
cumstances, to  the  party  injured,  is  not  clearly  settled;*  but  the 
better  opinion  seems  to  be  that  only  the  company  which  is  in  the 
exclusive  control  of  the  cars  is  liable.*      The  want  of  privity  of 

a  corporation  with  which  snch  carrier  has  companies  the  lines  are  worked,  and  the 
contracted  for  motive  power.     In   such  fares  paid  by  the  passengers  apportioned 
cases  the  corporation  fuiiiishing  the  mo-  between  them.    The  plaintiff  was  conveyed 
tive  power  is  also  liable  to  the  passenger  if  in  the  same  carriage  which  he  entered  at 
the  ii^jury  is  sustained  through  the  direct  Paddington  towards  Milfonl,  and  after  the 
negligence  or    unskilfulness  of   its    em-  traiu  had  passed  on  to  the  line  of  the  Sonth 
ploy^.     Keep  v,  Indianapolis,  &c.  R  B.  Wales  Railway  Company  it  came  into  col- 
Co.,  3  McCrary  ((J.  S.  C.  C. ),  302.  lision  with  a  locomotive  engine  left  on  that 
1  Sprague  v.  Smith,  29  Vt.  421.  line  by  the  servants  of  the  South  Wales 
^  Parker  v.  Rensselaer,  &c  R.  R.  Co.,  Railway  Company.     There  was  no  negli- 
16  Barb.  (N.  Y. )  815.  gence  on  the  part  of  the  driver  of  the  train. 
>  Clement  v.  Canfield,  28  Vt.  802.  See  It  was  held,  in  the  Exchequer  Chamber, 
Sprague  v.  Smith,  29  id.  425.  that  the  Great  Western  Railway  Company 
^  McElroy  v.  Nashua  &  Lowell  R.  R.  were  responsible  to  the  plaintiff,   since, 
Co.,  ante,  under  the  circumstances,  there  was  an  im- 
^  Smith  V.  St.  Louis,  &c.  R.  R.  Co.,  9  plied   contract  on   their  part  that  they 
Mo.  App.  598.      In  an  English  case,  —  would  use  reasonable  care  to  maintain  the 
Great  Western  Ry.  Co.  v.  Blake,  7  H.  &  whole  line  from  Paddington  to  Milford  in 
X.  987, — the  plaintiff  purchaseil  a  ticket  a  condition  fit  for  traffic.     But  in  this 
at  the  Paddington  station  of  the  Great  country  the  nile  generally  adopted  is  that 
Western  Railway  Company,  and  paid  one  the  sale  of  a  ticket  over  several  different 
fare  for  his  conveyance  from  thence  to  lines  does  not  make  the  company  selling 
Milford,  in  Pembrokeshire.     The  line  of  the  ticket  liable  for  the  negligence  of  other 
the  Great  Western  Railway  Company  ter-  companies  over  whose  line  the  passenger 
rainates  a  short  distance  beyond  Gloucester,  is  to  be  carried.     The  company  selling  the 
and  the  line  from  thence  to  Milford  be-  ticket  is  treated  as  the  agent  merely,  of 
longs  to  the  South  Wales  Railway  Com-  the  connecting  lines.     Nashville,  Ac.  R  R. 
pany.    By  arrangement  between  the  two  Co.  v.  Sprayberry,  8  Bozt.  (Tenn.)  34L 
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contract  has  been  pointed  out  as  an  objection,  and  in  a  case  before 
cited,^  it  was  said  that  a  railroad  company,  by  giving  permission  to 
another  company  to  use  a  part  of  their  track,  do  not  bind  them- 
selves to  make  their  track  safe,  nor  to  put  it  in  repair,  nor  to  make 
any  change  in  its  existing  state,  —  in  particular,  by  furnishing  proper 
landing-places  for  the  convenience  of  the  other  company.  In  that 
case,  the  company  owning  the  road  had  left  open  spaces  in  the 
track  near  its  freight-depot  at  one  of  its  termini,  where  the  track 
passed  over  a  common  road,  which  were  intended  to  act  as  a  cattle- 
guard.  A  passenger  in  a  freight  tmin  belonging  to  the  other  com- 
pany, attempting  to  get  in  the  train  at  night,  went  too  far  and  fell 
through  one  of  these  spaces.  It  was  held  that  the  company  which 
owned  the  road  was  not  liable.  There  were  other  elements  of  deci- 
sion in  the  case,  however,  and  it  may  perhaps  be  doubted  whether 
some  of  the  doctrines  advanced  in  the  opinion  were  necessary  to  its 
determination.  It  is  true  that  in  such  a  case  there  is  no  technical 
privity  of  contract  between  the  passenger  and  the  company  owning 
the  road ;  but  to  support  an  action  on  the  case  for  negligence,  there 
need  not  be  any  such  privity.  It  cannot  be  doubted  that,  where 
one  person,  being  on  the  land  of  another  with  his  license  and  con- 
sent, express  or  implied,  suffers  an  injury  through  the  negligence  of 
the  latter  or  his  servants, — as,  for  instance,  by  falling  into  a  pit  care- 
lessly left  open,  —  the  owner  of  the  land  is  liable  in  case,  though  there 
is  no  question  of  any  contract.* 

The  first  company  may,  by  contract,  bind  road  there  was  a  switch  and  side  track, 

itself  for  the  entire  route,  but  the  sale  under  the  exclusive  management  and  con- 

of  the  ticket  is  not  sufficient  to  establish  trol  of  the  latter.     In  consequence  of  this 

such  a  contract     Harlan  v.  Eastern  R.  R.  switch  being  misplaced,  through  the  gross 

Co.,  114  Mass.  44;   Knight  v.  Portland,  negligence  of  the  servants  of  the  R.  &  B. 

&c.  R.  R.  Co.,  56  Me.  234.  Co.,  a  locomotive  of  the  R.  &  W.  Co.,  of 

^  March  v.  Concord  R.  R.  Co.,  29  N.  which  the  plaintiff,  who  was  an  employ^ 

H.  1.  of  that  company,  was  the  engineer,  was 

2  Corby  v.  Hill,   4  C.   B.   n.  8.  656;  thrown  from  the  track,  and  he  was  seriously 

Frees  v.  Cameron,  4  Rich.  (S.  C.)  228;  injured.      It  was  held  that  the  R.  &  B. 

Phila.,  &c.  R.  R.  Co.  v.  Derby,  14  How.  Co.,  the  owners  of  the  road,  were  liable. 

(U.    8.)    468;    Godley  v.   Haggerty,   20  So,  where  a  railroad  company  had  actually 

Penn.   St.    887.      The    decision    on    this  leased  its  road  to  another,  the  former  was 

subject  in  Sawyer  v.  Rutland,  &c.  R.  R.  held  liable  for  the  negligent  acts  of  the 

Co.,  27  Vt.  870,  seems  to  be  of  a  more  latter,  of  a  similar  character.     Nelson  v. 

satisfactory  character.     There,   two  rail-  Vermont,   &c.    R    R.    Co.,    26  Vt.   416. 

road  companies  had  agreed  for  their  mu-  See  however  Biggs  ^v.   Terrell,   12  Ired. 

tual  convenience  that  the  cars  and  en-  (N.  C.)  1.    In  Railroad  Co.  v,  Norton,  24 

gines  of  the  one,  the  R.  &  W.  Co.,  might  Penn.  St.  465,  one  company  having,  by 

run  over  a  portion  of  the  road  of  the  other,  contract,  such  a  ri^ht  to  use  the  road  of 

the  R.  &  B.  Co.     Upon  this  part  of  the  another,  the  plaintiff  had,  with  the  author- 
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It  is  now  quite  well  established  in  this  country  that  a  person  who 
is  himself  without  fault  is  not  deprived  of  his  remedy  against  a 
carrier  through  whose  negligence  he  was  injured,  although  the  car- 
rier in  whose  conveyance  he  was  riding  was  also  at  fault     In  an 
Ohio  case,^  in  an  action  by  a  railway  passenger,  not  himself  negli- 
gent, for  a  personal  injury,  against  a  defendant  whose  negligence 
directly  and  proximately  concurred  with  the  negligence  of  the  rail- 
road company  in  producing  the  injury,  it  was  held  that  the  concur- 
rent negligence  of  the  company  cannot  be  imputed  to  the  plaintiff  so 
as  to  charge  him  with  contributing  to  his  own  injury.     McIllvane, 
C.  J.,  said :  "  If  the  driver  could,  in  any  just  sense,  be  regarded  as 
the  agent  or  servant  of  the  passenger,  or  if  the  railroad  company, 
whose  servant  the  driver  was,  had  been,  under  the  contract,  subject 
to  the  direction  or  control  of  the  passenger,  then,  with  some  show  of 
reason,  it  might  be  said  that  the  passenger  was  responsible  for  the 
negligence  of  the  driver.     But  such  was  not  the  nature  of  the  con- 
tract.    The  passenger  was,  it  is  true,  entitled  to  a  seat  in  the  com- 
pany's car,  but  was  not  entitled  to  direct  or  control  the  time  or 
manner  of  its  movement     That  the  company  was  bound  to  exercise 
the  highest  degree  of  care  to  the  end  that  the  passenger  might  be 
safely  carried  is  true,  but  it  was  not  subject  to  the  direction  or  con- 
trol of  the  passenger  either  as  to  employment  of  servants,  or  as  to 
the  manner  in  which  the  service  should  be  performed.     It  seems  to 
us,  therefore,  that  the  negligence  of  the  company  or  of  its  servanta 
should  not  be  imputed  to  the  passenger,  where  such  negligence  con- 
tributes to  his  injury  jointly  with  the  negligence  of  a  third  party, 
any  more  than  it  should  be  so  imputed,  when  the  negligence  of  the 
company,  or  its  servants,  was  the  sole  cause  of  the  injury.     Indeed, 
it  seems  as  incredible  to  my  mind  that  the  right  of  a  passenger  to 
redress  against  a  stranger,  for  an  injury  caused  directly  and  proxi- 
mately by  the  lattei's  negligence,  should  be  denied  on  the  ground 
that  the  negligence  of  his  carrier  contributed  to  his  injury,  he  being 
without  fault  himself,  as  it  would  be  to  hold  such  passenger  respon- 
sible for  the  negligence  of  his  carrier  whereby -an  injury  was  in- 
flicted upon  a  stranger.     And  of  the  last  proposition,  it  is  enough  to 
say  that  it  is  simply  absurd."^ 

ity  of  one  of  the  servants  of  the  latter,  recovering,  though  there  was  negligence  on 

placed  on   the  track  a  sawing-machine;  the  ])art  of  the  company  running  the  train, 

and,  while  engaged  with  it,  was  ii^iured  ^  Covington  Transfer  Co.  v.  Eellj,  SS 

by  a  passing  train  of  the  former.     It  was  Ohio  St.  86,  88  Am.  Rep.  558. 

held  that  his  own  negligence  precluded  his  *  The  English  doctrine  is  the  contrary; 
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The  justice  and  soundness  of  this  doctrine  cannot  be  denied,  not- 
withstanding the  English  rule  to  the  contrary.  In  a  recent  New 
York  case^  this  doctrine  is  held  and  ably  supported  by  Danfobth,  J. 
In  that  case  the  plaintifl's  testator,  riding  by  invitation  of  a  stranger 
in  a  wagon  on  a  highway,  was  thrown  off  and  killed  by  the  sudden 
sinking  of  the  wheels  into  a  depression  negligently  allowed  to  exist 
between  the  rails  of  a  steam-railroad  crossing  the  highway.  It  was 
the  statutory  duty  of  the  steam-railroad  company  to  keep  the  high- 
way safe  at  that  point.  A  street-railway  on  tlie  highway  crossed  the 
steam-railway  at  the  same  point.  It  was  the  statutory  duty  of  the 
street-railway  company  to  keep  the  highway  safe  between  its  rails. 
It  was  held  that  the  duty  of  repair  at  the  point  in  question  was  on 
the  steam-railroad  company ;  and  that  the  plaintiff  was  not  debarred 
from  recovering  from  the  steam-railroad  company,  although  the 
driver's  negligence  was  the  proximate  cause  of  the  accident,  provided 
the  driver  was  sober,  competent,  and  not  acting  wilfully,  and  there 
was  no  apparent  reason  why  the  deceased  should  not  ride  with  him  ; 
in  other  words,  if  the  plaintiff  himself  was  in  no  fault  in  respect  to 
the  injury.  In  such  a  case,  where  the  injury  is  the  result  of  the  con- 
current negligence  of  two  or  more  carriers,  the  person  injured  may 
have  his  remedy  against  both  jointly.  The  rule  upon  this  point  was 
most  excellently  expressed  by  Marston,  J.,  in  a  recent  Michigan 
case.*  He  said :  "  An  act  wrongfully  done  by  the  joint  agency  or  co- 
operation of  several  persons  will  render  them  liable  jointly  or  sev- 
erally. The  injury  done  in  this  case  resulted  from  a  collision  caused 
by  tbe  contemporaneous  act  of  two  separate  wrong-doers,  who  though 
not  acting  in  concert,  yet  by  their  simultaneous  wrongful  acts  put  in 
motion  the  agencies  which  together  caused  a  single  injury ;  and  for 
this  the  injured  party  could  receive  but  a  single  compensation.  *  It 
is  the  fact  that  they  all  united  in  the  wrongful  act,  or  set  on  foot  or 
put  in  motion  the  agency  by  which  it  was  committed,  that  renders 
them  jointly  liable  to  the  person  Injured.    Whether  the  act  was  done 

Thorogood  v.  Bryan,  8  C.  B.  115 ;  Arm-  492;  Bennett  v.  R.  R.  Co.,  86  N.  J.  22.'), 

strong  V.   Ry.   Co.,  L.  B.  10  Exch.   47;  18  Am.  Rep.  435;  Robinson  v.  N.  Y.  C. 

and  to  the  same  effect  is  Lockhardt  v,  &  H.  R.  R.  R.  Co.,  66  N.  Y.  1,  28  Am. 

Lechtentholer,  46  Penn.  St  161,  while  the  Rep.  4. 

same  is  held  as  to  the  contributory  negli-         *  Masterton  v,  N.  Y.  Central  R.  R.  Co., 

gence  of  the  driver  of  a  private  vehicle,  in  84  N.  Y.  247,  38  Am.  Rep.  510.     Sea 

Prideauxr.  City  of  Mineral  Point,  48  Wis.  Eyler  r.  Co.   Comm'rs,   49  Md.   257,  88 

518,  28  Am.  Bep.  558.     Agreeing  with  the  Am.  Rep.  249,  to  the  same  effect 
principal  case,  are  Chapman  v.  R.  R.  Co.,         '  Cuddy  v.  Horn,  46  Mich.  596,  41 

19  N.  Y.  841;  Colgrove  r.  R.  R.  Co.,  20  id.  Am.  Rep.  178. 
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by  the  procurement  of  one  person  or  of  many,  and  if  by  many, 
"whether  they  acted  with  a  common  purpose  and  design  in  which 
they  all  shared,  or  from  separate  and  distinct  motive,  and  without 
any  knowledge  of  the  intentions  of  each  other,  the  nature  of  the  in- 
jury is  not  in  any  degree  changed,  or  the  damages  increased  which 
the  party  injured  has  a  right  to  recover/  "  ^ 

1  Stone  V,  Dickinson,  6  Allen  (MassOf  tified  with  the  driver  thereof,  and  there- 
81 ;  Masterton  v.  N.  Y.  Central  R.  R.  Co.,  fore  affected  by  the  negligence  of  the  latter, 
ante.      In  Colegrove  v.   New  York,  &c.  cannot  fairly  or  justly  be  held  applicable 
R.  R.  Co.,  20  N.  Y.  492,  it  was  held  that  in  cases  like  the  present.     In  the  case  of  a 
a  passenger,  injured  by  a  collision  result-  priyate  conveyance  the  driver  is  under  the 
ing  from  the  concurrent  negligence  of  two  direction  and  control  of  the  passenger,  and 
railroad    corporations,   could  maintain  a  if  not,  the  latter  may  well  decline  to  in- 
joint  action  against  both.     Cooper  v.  E.  T.  trust  his  safety  further  in  such  conveyance. 
Co.,  75  N.  Y.  116,  was  a  case  where  death  When,  however,  a  peR»on  enters  a  public 
had  resulted  from  a  collision  by  two  ves-  conveyance,  and  certainly  a  railroad  train 
sels,  and  an  action  against  both  jointly  was  or  a  steamboat,  he  has  no  such  control 
maintained.     In  Hill  man  v.  Newington,  over  the  movements  of  either,  and  whether 
57  Cal.  56,  an  action  was  brought  against  he  may  have  chartered  such  conveyance 
eight  persons  acting  independently  for  a  for  a  special  purpose  or  not,  yet  for  a  faith- 
diversion  of  water,  and  it  was  held  main-  ful  observance  of  the  rules  of  law  enactetl 
tainable.    In  Cuddy  i^.  Horn,  an^,  a  Catho-  for  the  running  or  navigation  thereof,  he 
lie  priest  chartered  a  steam  yacht,  ''The  cannot  be  held  responsible  in  a  case  like 
Momie,"  to  carry  a  party  of  altar  boys  the  present,  where  the  master  is  not  his 
from   Detroit  to  Monroe  and  back,   the  servant  and  is  not  subject  to  his  direction 
owners  furnishing  the  necessary  hands  for  or  autliority."    Tlie  court  cited  Colegrove 
the  voyage   and    having  control  of   the  v.  N.  Y.  Central,  &c.  R.  R.  Co.,  20  N.  Y. 
yacht.    While  upon  the  trip  the  yacht  was  492;  Cooper  v.  E.  T.  Co.,  75  id.  116;  and 
run  down  by  the  defendant's  vessel,  "  The  Hillman  v.  Newington,  23  Alb.  L.  Jour. 
Garland."    The  plaintiffs  intestate  was  a  294;  Covington  Transfer  Co.  v.  Kelly,  id. 
passenger  on  "The  Momie,"  and  the  latter  63.    The  doctrine  above  recognized,  as  to 
vessel  being  sunk  in  consequence  of  the  imputed  negligence  ofthe  driver  of  a  private 
collision,   he  was  drowned.     The  action  conveyance,  does  not  prevail  in  New  York, 
was  against  the  owners  of  both  vessels.  See  Masterson  v,  N.  Y.  Central  R.  R.  Co., 
which  seemed  to  be  mutually  negligent.  84  N.  Y.  247.    But  it  does  prevail  in 
The  court  said:  "The  reason  for  holding  a  Pennsylvania.    See  Phila.,  &c.  R  R  Co. 
person  riding  in  a  private  conveyance  iden-  v.  Boyer^  97  Penn.  St  91. 
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Sec.  326.  General  Rule  as  to.  —  A  railway  company,  being  au- 
thorized to  use  steam  in  the  operation  of  its  trains,  is  only  bound 
to  use  ordinary  care  against  fires,  and  is  not  liable  for  a  purely 
accidental  fire,  caused  by  fire  escaping  from  its  engines.^     But  it 

^  Leavenworth,  &c.  R.  R.  Co.  v.  Cook,  caused  by  sparks  from  an  engine  where 

18  Kan.  261;  Brown  v.  Atlanta^  &c.  R.  R.  the  company  gave  evidence  that  the  engine 

Co.,   19  S.   C.  89;   Hill  v,  Ontario,   &c.  was  furnished  with  an   improved  spark- 

R.  R.  Co.,  18  U.  C.  Q.  B.  503  ;  Vaughan  ari^ester,  and  in  rebuttal  plaintiff  testified 

V.  Tatf  Vale  Ry.  Co.,  5  H.  &  N.  679;  Bur-  that  numerous  fires  had  been  ignited  by 

roughs  r.  Housatonic  R.  K.  Co.,  15  Conn,  sparks  from  this  same  engine,  it  was  held 

124;  Missouri,  &c.  R.  R.   Co.  v.   David-  that  the  question  of  negligence  was  for  the 

son,  14  Kan.  849;  Chapman  v.  Atlantic,  jury.     It  is  not  contributory  negligence 

&c.  R.  R.  Co.,  37  Me.  92;  Kansas  Pacific  for  the  owner  of  land  upon  the  line  of 

R.  R.  Co.  V.  Butts,  7  Kan.  308;  Pliiladel-  a  railroad  to  allow  the  accumulation  of 

phia,  &c.  R.  R.  Co.  v,  Yeiser,  8  Penn.  St.  leaves,  brushwood,  and  rubbish.    He  is 

866;  Phila.  &c.  R.  R.  Co.  v.  Schultz,  87  not  bound  to  guard  against  the  unlawful 

Leg.  Int.  (Penn.)  386;  Frankford,  &c.  T.  use  of  locomotives.     Phila.,  &c.  R.  R.  Co. 

Co.  V,  Phila.  &c.  R.  R.  Co.,  64  Penn.  St.  «.  Schultz,  93  Penn.  St.  841.     No  obliga- 

845;  Phila.  &c.  R.  R.  Co.  v,  Hendrickson,  tion  rests  upon  the  owners  of  property 

80  Penn.  St.  182;  ErieR.  R.  Co.  v.  Decker,  along  the  line  of  a  railroad  to  keep  it  in  a 

78  Penn.  St.  298;  Gaudy  v.  Chicago,  &c.  condition  to  be  always  safe  from  the  fires 

R.  R.   Co.,   80  Iowa,   420;    Phila.,   &c.  thrown  from  passing  engines.     They  are 

B.  R.  Co.  V.  Yerger,  73  Penn.  St.  121 ;  not  bound  to  remove  combustible  material 

Louisville,  &c.  R.  B.  Co.  v.  Richardson,  66  on  their  own  land  in  order  to  obviate  the 

Ind.  43;  Chicago,  &c.  B.  R.  Co.  v.  Pen-  consequences  of  possible  or  even  probable 

nell,  94  111.  448;  Toledo,  &c.  R.  R.  Co.  u  negligence  of  the  company.     And  in  such 

Ljirmon,  67  111.  68.   Inmany  of  the  States,  cases  there  cannot  be  contributory  negli- 

in  the  absence  of  evidence  to  show  that  the  gence  on  the  owner's  pert.   Richmond,  &c. 

locomotive  from  which  fences,  hay,  and  R.  B  Co.  v.  Medley,  76  Va.  499,  40  Am. 

grass    canght    fire   was    improperly  con-  Bep.  784.    The  purchasers  of  a  i-ailroad  are 

structcd,  and  had  not  an  approved  spark-  not  responsible  for  injuries  done  by  the  road 

arrester,  it  is  held  that  there  can  be  no  before  the  aaley  and  instructions  to  the  jury 

recovery.    Jennin^ v.  Pennsylvania  R.  R.  to  consider  the  "value  of  the  land  then 

Co.,   98   Penn.    St.    887;    Reading,    &c.  and  now"  are  erroneous.     Hammond  v. 

R.  R.  Co.  V.  Latshaw,  93  id.  449.     But  Port  Boyal,  &c.  B.  B.  Co,  15  S.  C.  10. 

upon  the  trial  of  an  action  against  a  rail-  To  a  suit  against  a  railroad  company  for 

road   company  for  damages  from  a  fire  damages  caused  by  sparks  from  a  locomo- 
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is  bound  to  employ  the  best  appliances  in  known  use,  in  the  form 
of  fire-boxes,  spark-protectors,  etc.,  and  any  failure  in  this  respect 
is  a  want  of  ordinary  care  and  pradence.^  In  most  of  the  States, 
if  the  spark-protectors,  etc.,  are  shown  to  be  of  the  Tnost  approved 
pattern  in  vse,  and  in  proper  repair,  it  is  a  full  defence  to  an 
action  for  fires  set  by  the  company,  unless  some  negligence  in  other 
respects  is  shown?    This  rule  does  not  require  the  company  to  use  any 

tlve,  the  defendant  must  prove  that  it  was  nell,  94  111.  414  ;  St  Louis,  &c.  R.  R.  Co. 
not  negligent,  and  that  the  locomotive  was  v.  Gilham,  89  111.  455  ;  Illinois  Central 
properly  constracted  and  in  good  condi-  R.  R.  Co.  v.  Mills,  42  111.  407 ;  Toledo, 
tion.  Simpson  v.  East  Tenn.,  &c.  R.  R.  &c  R.  R.  Co.  v.  Corn,  71  lU.  493;  Ohio, 
Co.,  5  Lea  (Tenn.),  456.  In  an  action  for  &c.  R.  R.  Co.  v,  Shanefelt,  47  111.  497  ; 
negligence  against  a  railroad  company  for  Chicago,  &c.  R.  R.  Co.  v,  Quaiutance,  5S 
setting  fire  to  some  wood  piled  by  the  track,  111.  389  ;  Toledo,  &c.  R.  R.  Co.  «.  Mc- 
a  charge  in  the  declaration  that  "  defend-  Cahill,  56  111.  28 ;  Toledo,  &c.  R.  R.  Co. 
ani's  locomotive  emitted  sparks  which  v.  Pindar,  63  111.  447 ;  Delaware,  &c.  R.  R. 
communicated  with  said  wood  and  de-  Co.  v,  Salmon,  39  N.  J.  L.  5 ;  Indian- 
stroyed  it,  .  .  .  through  the  carelessness  apolis,  &c.  R.  R.  Co.  v,  Pammore,  31 
of  the  defendant  and  her  agents  and  em-  Ind.  143  ;  Gagg  v,  Vetter,  41  Ind.  228  ; 
ployes,  without  the  fault  of  the  plaintiff,*'  Pittsbui^h,  &c.  R.  R.  Co.  v.  Nelson,  51 
was  held  to  be  a  sufficient  allegation  of  Ind.  150 ;  Toledo,  &c.  R.  R  Co.  v.  Wand, 
negligence  after  verdict.  Pittsbui^h,  &c.  48  Ind.  476 ;  Anderson  t*.  Cape  Fear 
R,  R.  Co.  V,  Noel,  77  Ind.  110.  A  com-  Steamboat  Ca,  64  N.  C.  399  ;  Hoyt  t». 
plaint  against  a  railroad,  alleging  that  a  Jeffers,  30  Mich.  181 ;  Snyder  v.  Pitts- 
locomotive  set  fire  to  dry  rubbish  " negli-  burgh,  &c.  R.  R.  Co.,  11  W.  Va.  14  ; 
gently  suffered  to  gather  on  the  defendant's  Smith  v.  Old  Colony,  &c.  R.  R.  Co.,  10 
right  of  way,"  "by  the  medium  "  of  which  R.  L  22  ;  Spaulding  v.  Chicago,  &c.  R.  R. 
crops  on  adjoining  land  of  plaintiff  were  Co.,  30  Wis.  110  ;  Read  v.  Morse,  34  Wis. 
destroyed,  was  held  insufficient  without  315 ;  Ward  v.  Milwaukee,  &c.  R.  R  Co., 
alleging  thai  the  fire  was  svffered  to  escape  29  Wis.  144  ;  Jackson  v.  Chicago,  &c. 
on  to  plahUiff's  land  by  the  negligence  of  R.  R.  Co.,  31  Iowa,  176  ;  Baltimore,  &c 
(he  defendant.  The  mere  fact  that  plaintiff  R,  R.  Co.  v.  Woodruff,  4  Md.  242  ;  Fitch 
had  rubbish  on  his  own  land  is  not  such  v.  Pacific  R.  R.  Co.,  45  Mo.  322 ;  Lacka- 
contributory  negligence  as  would  defeat  wanna,  &c.  R.  R.  Co.  r.  Doak,  52  Penn. 
his  action.     Pittsburgh,  &c.  R.  R.  Co.  v.  St.  379. 

Hixon,  79  Ind.  111.  a  Beviert?.  Del.  &  Hud.  C.  Co.,  13  Hun 

1  Longabaugh    v.   Virginia  City,    &c.  (N.  Y.),  254  ;  Chicago,  &c.  R.  R.  Co.  ». 

R.  R.  Co.,  9  Nev.  271  ;  Pittsburgh,  &c.  Smith,    11    Brad.    (111.)   348;   Collins  v. 

U.  R.  Co.  i;.  Nelson,  51  Ind.  150 ;  Bright-  New  York  Central,  &c.  R.  R.  Co.,  5  Huu 

hope  R.  R.  Co.  v.  Rogers,  76  Va.   443 ;  (N.  Y.),  603  ;  Vaughau  v.  Taff  Vale  Ry. 

Chicago,  &c.  R.  R.  Co.  v.  Smith,  11  111.  Co.,  5  H.  &  N.  679.    In  a  Pennsylvania 

A  pp.  348  ;  Spear  v.  Marquette,  &c.  R.  R  case,  —  Phila.,  &c.  R.   R  Co.  v.  Schaltz, 

Co.,    49   Mich.   246 ;  Jennings  v,   Penn.  93  Penn.  St.  341,  —  the  court  held  that 

U.  R.  Co.,  93  Penn.  St.  337  ;  Reading,  &c.  if  reasonable    precautions   are    taken  in 

li.  R.  Co.  v.  Latshaw,  93  Penn.  St.  449  ;  providing  engines  with  those  appliances 

Kansas,  &c.  R.   R.  Co.  v.  Butts,  7  Kan.  which  are  deemed  best  for  the  prevention 

308  ;    Cook  v.  Champlain  Trans.  Co.,  1  of   damage  by  fire,   the  company  using 

Den.  (N.  Y.)  91 ;  Bevier  v,  Del.  &  Hud.  them  cannot  be  made  liable,  "though  they 

C.  Co.,   13  Hun  (N.  Y.),  254;  Bass  v,  fire  eveiry  rod  of  the  country  through  which 

Chicago,  &o.  R.  R.  Co.,  28  111.  9  ;  lUi-  they  run"    In  an  Illinois  case,  Toledo^ 

nois  Central  R.  R.  Co.  v,  McClelland,  42  &c.  R  R .  Co.  v.  I^rmon,  67  IlL  68,  the 

IlL  855  ;  Chicago,  &c.  R.  R.  Co.  v.  Pen-  court,  at    the  instance  of  the  plaintifl^ 
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appliances  which  have  not  been  tested,  although  approved  by  the  high- 
est scientific  authority,  but  requires  only  the  use  of  those  which  have 
been  tested  and  ptU  into  general  %ise}  Negligence  is  the  gist  of  liability, 
and  the  owner  of  property  is  held  to  assume  all  the  risks  from  fire 
incident  to  a  proper  and  careful  use  of  the  road.^  The  company  has 
a  right  to  use  any  species  of  fuel  in  its  engines  in  common  use,  and 
is  not  restricted  to  that  kind  which  is  the  least  liable  to  throw  off 
sparks.®  The  duty  imposed  upon  railway  companies  is  to  use  rea- 
sonable precautions  to  prevent  fire  from  being  carried  from  their  en- 
gines by  such  winds  as  are  usual  and  ordinary  at  the  season  and  the 
place,  and  they  are  only  relieved  from  making  provision  against  ex- 
traordinary and  unusual  winds.*  In  a  South  Carolina  case,*  in  an 
action  against  a  railway  company  for  the  negligent  burning  of  cotton 

charged  the  jury  that  **  It  is  the  duty  of  in  reference  to  the  adoption  of  every  pre- 

the  defendant  to  operate  its  engines  and  caution  in  its  power,  "which  science  can 

locomotives  and  run  the  same  so  as  to  suggest,"  is,  to  say  the  least,  a  very  loose 

guard  against  any  accident  by  fire,  and  to  and  extraordinary  expression  of  a  rule  of 

employ  such  machinery  and  other  agencies  law  ;  for  it  not  only  makes  the  company 

for  safety  to  property  as  might  be  neces-  responsible  if  it  fails  to  adopt  such  precau- 

sary    to    avoid    accidental     destruction,  tions  83  science  has  suggested,  but  makes 

whether  such  machinery  was  then  in  com-  it  liable  if  it  can  be  shown  to  the  satisfac- 

mon  use  or  not  on  railroads."     It  was  held  tion  of  a  jury  that  science  can  suggest  a 

that  the  instruction  was  erroneous,  as  the  better  precaution  than  that  adopted  by  it. 

principle  it  announces  would  make  the  de-  In  this  country,  the  rule  simply  requires 

fendant  an  insurer  against  accidents  by  the  company  to  adopt  the  best  and  most 

fire.      Where    the    evidence    shows    that  approved  appliances  in  use,     Longabaugh 

the  engines  causing  the  fire  for  which  dam-  v.  Virginia  City  R.  R.  Co.,  9  Nev.  271  ; 

ages  are  claimed  were  equipped  with  the  Pittsburgh,   &c.  R.  R.  Co.  v.  Nelson,  61 

best   and  most    approved  appliances  for  Ind.  150  ;  Indiana[K>lis,  &c.  R.  R.  Co.  v. 

preventing  the  escape  of  fire  or  sparks,  Clem,  51  Ind.  591.     See  last  note, 
were  properly  and  prudently  managed,  and         ^  Cook  v,   Champlain    Trans.   Co.,   1 

no  negligence  on  the  part  of  the  railroad  Ben.  (N.  Y.)  91 ;  Crist  v.  Erie  R.  R.  Co., 

company  is  shown,  there  can  be  no  re-  68  N.  Y.  638  ;  Webb  v.  Rome,  &c.  R.  R. 

covery  for  damages  caused  by  sparks  there-  Co.,    49    N.    Y.    420  ;  Caldwell   v.    New 

from  setting  fire  to  an  adjacent  building.  Jersey  S.  B.  Co.,  47  N.  Y.  282;  Bedell  v. 

Chicago,  &c.  R.  R.  Co.  «.  Smith,  11  Brad.  Long  Island  R.  R.  Co.,   44  N.  Y.  867  : 

(IlL)  348  ;  Collins  v.  N.  Y.  Central,  &c.  Lackawanna,  &c.  R.  R.  Co.  v.  Doak,  52 

R.  R.  Co.,  5  Hun  (N.  Y.),   603.     In  a  Penn.  St.  879. 

leading  English  ca.se,  it  was  held  that  a         ^  Philadelphia,  &c.  R.  R.  Co.  v.  Hend- 

railway  company  authorized  by  the  leg-  rickson,  80  Penn.  St.  182. 
islature  to  use  locomotives  is  not  rospon-         '  Collins  v.  N.  Y.  Central  R.  R.  Co., 

sible  for  damage  from  fire  occasioned  by  6   Hun   (N.    Y.),    499;    Baltimore,   &c. 

sparks  emitted    from  an   engine    travel-  R.    R.    Co.    v.   Woodruff,    4    Md.   242 ; 

ling  on  its  railway,  provided  it  has  taken  Lackawanna,  &c.  R.  R.  Co.  v.  Doak,  52 

every  precaution  in  its  power  and  adopted  Penn.  St.  879. 

every  fneans  which  science  can  suggest  to         *  Palmer  v.  Missouri  Pacific  B.  R.  Co.^ 

prevent  injury  from  fire,  and  is  not  guilty  76  Mo.  217. 

of  negligence  in  Vie  mnnagement  of  the  en-         *  Wilson  v.  Atlantic,  &c.  R.  R.  Co.,  16 

gine.     Vaughan  v.  Taff  Vale  Uy.  Co.,  5  H.  S.  C.  587. 
&  N.  679.    But  the  statement  in  this  case 
VOL.  II.  —  40 
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near  its  track,  it  was  held  that  the  court  did  not  err  in  refusing  to 
charge  that  "  if  the  jury  find  from  the  evidence  that  the  defendant 
was  provided  with  the  most  approved  machinery  for  protection  against 
fire,  and  the  machinery  was  worked  by  careful  and  competent  em- 
ployes, they  will  find  for  the  defendant"  Because  an  engine  may  be 
properly  equipped  with  spark-arresters,  fire-boxes,  etc.,  and  yet  have 
other  defects  by  which  it  may  set  fire  to  adjoining  premises ;  or  its 
operation  may  be  so  negligent  as  to  render  the  company  liable  for 
setting  out  fire.^  Therefore  the  determination  of  an  issue,  as  to 
whether  the  destruction  of  property  by  fire  communicated  by  a  loco- 
motive was  the  result  of  negligence  on  the  part  of  a  railway  com- 
pany, depends  upon  the  facts  shown  as  to  whether  or  not  it  iised  mch 
caution  and  diligence  as  the  circumstances  of  the  case  demanded  or 
prudent  men  ordinarily  exercise,  and  not  upon  the  ususj  conduct  of 
other  companies  in  the  vicinity.*  In  the  absence  of  evidence  to  show 
that  a  locomotive  from  which  fences,  hay,  and  grass  caught  fire  was 
improperly  constructed,  and  had  not  an  approved  spark-arrester,  or 
other  proof  of  negligence,  it  has  been  held  proper  to  instruct  the  jury 
to  find  a  verdict  for  the  defendant  in  an  action  to  recover  damages 
for  the  loss  thereby  occasioned ;  because,  unless  negligence  is  estab- 
lished, the  consequences  are  damnum  absque  injuria,  being  the  re- 
sult of  a  lawful  act  lawfully  performed.*  It  is  erroneous  to  charge  a 
jury  that  the  use  of  an  excessive  amount  of  steam  in  the  operation  of 
a  train  constitutes  negligence  per  se.  Such  facts  are  competent  evi- 
dence in  an  action  for  damages  for  fires  alleged  to  have  been  set  by  a 
locomotive,  to  determine  whether  or  not  the  company  has  failed  to 
exercise  due  diligence  in  the  operation  of  its  train,  but  are  not  by 
any  means  conclusive.* 

Sec.  327.  Failure  to  eztingiiiali  Pire. — The  employes  of  a  railway 
company  do  not,  by  reason  merely  of  their  employment,  owe  any 
duty  to  the  proprietors  of  lands  adjoining  the  company's  right  of  way, 
to  extinguish  a  fire  found  on  the  right  of  way.  If  they  omit  to  do 
so,  and  the  fire  extends  to  adjoining  property  and  does  injury,  the 
company  is  not  liable,  unless  the  fire  originated  through  its  negli- 
gence*   The  rule  limits  a  recovery  for  a  tort  to  those  damages  which 

1  Toledo,  &c.  R.  R.  Co.  v.  Wand,  48  Penn.  St  837 ;  Phila.,  &c  R.  B.  Co.  v. 
Ind.  476.  Schultz,  93  id.  841. 

2  Grand  Trank  R.  R.  Co.  v.  Richard-  *  McConnick  v.  Chicago,  Ac.  R.  R. 
son,  91  U.  8.  454.  Co.,  41  Iowa,  198. 

»  Jennings  i;.  Penn.    R.   R.   Co.,   98         *  Kenney  v.  Hannihal,  &c.  R.  R  Ca, 

70  Mo.  252. 
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are  its  natural  and  proximate  effects ;  and  the  natural  effects  are  those 
which  might  reasonably  be  foreseen,  those  which  occur  in  an  ordinary 
state  of  things ;  and  the  proximate  effects  are  those  between  which 
and  the  tort  there  intervenes  no  culpable  and  efficient  agency.  A 
mere  failure  by  third  parties  to  extinguish  a  fire,  started  through  the 
negligence  of  the  defendant,  is  not  such  an  agency.^  A  railway  com- 
pany has  the  right  to  detach  burning  cars  from  the  train  and  run 
them  off  on  a  spur  of  the  track  so  as  to  save  the  train  and  main 
track,  unless  damages  to  the  property  of  others  are  apparent  and  the 
probable  result ;  but  if  in  doing  so  it  stops  them  near  the  property  of 
another  and  it  is  consumed,  it  is  liable  for  the  injury,  if  by  proper 
care,  under  all  the  circumstances,  it  could  have  been  avoided.* 

Sec.  328.  Bizrden  of  Proof.  —  If  premises  are  shown  to  have  been 
set  on  fire  by  sparks  from  a  locomotive,  it  is  held  in  several  States 
that  a  presumption  of  negligence  arises,  which  it  devolves  upon  the 
company  to  remove  by  proving  that  all  necessary  precautions  were 
taken  to  avoid  such  mischief,  —  a  character  of  evidence  peculiarly 
within  its  possession.*  In  some  of  the  States  this  rule  is  established 
by  statute.*  If  one  or  more  of  the  engines  of  a  railway  company 
drops  coals  or  emits  sparks  just  prior  to  or  sopn  after  property  on 
the  line  of  its  track  has  been  destroyed  by  fire,  without  any  other 
known  cause  or  circumstance  of  suspicion,  it  is  incumbent  upon  the 
company  to  show  that  its  engines  were  not  the  cause  of  it.^  The 
frequent  setting  out  of  fires  will  justify  the  inference  of  negligence.* 

1  Wiley  V.  West  Jersey  R.  R  Co.,  44  R.  R.  Co.,  61  Mo.  88  ;  Kinney  t;.  Hanni- 
N.  J.  L.  247.  bal,  &c.  R.  R.  Co.,  70  Mo.  243. 

2  St.  Louis,  &c.  R.  R.  Co.  v.  Hecht,  *  Baltimore,  &c.  R.  R.  Co.  v.  Dorsey, 
38  Ark.  867.  87  Md.  19  ;  Annapolis,  &c.  R.  R.  Co.  v, 

'  Burke  v.  Louisville,  &c.  R.  R.  Co.,  Oantt,  89  Md.  115  ;  Cleveland  v.  Grand 

7  Heisk.   (Tenn.)  461 ;  Simpson  v.  East  Trunk  R.  R.   Co.,  42  Vt.  449  ;  Cliicajro, 

Tenn.,    &c.   R.  R.  Co.,   6  Lea   (Tenn.),  &e.   R.  R.  Co.  v.  McCaliill,  66  HI.  28; 

466 ;  Brown  v.  Atlanta,  &c.  R.  R.  Co.,  19  Chicago,  &c.  R.  R.  Co.  v.  Clampitt,  69 

S.   C.   89;   Penn.  v.  Watson,  SIJ   Penn.  111.  96;  Small  v.  Chicago,  &c.  R.  R.  Co., 

St  293  ;  Spaulding  v.  Chicago,  &c.  R.  R.  60  Iowa,  388. 

Co.,  83  Wis.  682  ;  Coale  v.  Hannibal,  &c.  ^  Longahaugh    v.    Virginia  City,  &c. 

R.  R.  Co.,  60  Mo.  227 ;  Baas  v.  Chicago,  R.  R.  Co.,  9  Nev.  271. 

&c.   R.  R.  Co.,   28  111.  9  ;    111.   Central  e  Missouri  Pacific  R.  R.   Co.  v.   Kin- 

R.  R.  Co.  17.  Mills,  42  III.  407  ;  St  Louis,  caid,  11  Am.  &  Eng.  R.  R.  Caa.  83.    The 

&c.   R.   R  Co.   V.  Montgomery,   89  111.  burden  of  proof  to  show  that  fire  was  set 

886 ;  Woodson  v.  Milwaukee,  &c  R.  R.  negligently  is  on  the  plaintiff.    Bubcock 

Co.,  21  Minn.  60 ;  Burlington,  ftc.  R.  R.  v.  Chicago,  &c.  R.  R.  Co.,  11  Am.  &  Eng. 

Co.  V.  Westover,   4  Neb.  268  ;  Fitch  v,  R.  R.   Cas.  63  ;  Gulf,  &c  R.  R.  Co.  v. 

Pacific  R.  R.  Co.,  46  Mo.  822  ;  Case  v.  Holt,  11  Am.  &  Eng.  R.  R.  Cas.  (Tex.) 

Northern  Central   R.   R.  Co.,    69  Barb.  72  ;  Palmer  r.  Missouri  Pacific  R.  R,  Co., 

(N.   Y.)   644;    Coates  v.   Missouri,  &c.  70  Mo.   217;    Phila.,  &  R.    R.   Co.   v. 

Yerger,  78  Penn.  St.  121. 
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And  while  negligence  will  not  be  presumed  in  case  of  fire  being 
set  to  grass  and  communicating  to  the  fences  adjoining,^  yet  it  may 
be  established  by  circumstantial  evidence,^  —  as,  by  showing  that 
the  engine  is  in  fact  defective^  from  the  driving  of  the  train  at 
an  unlawful  rate  of  speed,^  or  that  coals  and  sparks  had  been  emitted 
from  the  same  engine  in  large  quantities  at  other  times  before  the 
fire.  Thus  where  the  plaintiff's  witnesses  testify  that  coals  and 
cinders  of  such  an  unusual  size  as  to  indicate  n^ligence  in  the 
management  of  the  engine  were  thrown  from  it,  and  were  earned  by 
the  wind  upon  and  under  plaintiff's  barn,  which  was  on  fire  a  few 
minutes  afterward,  it  was  held  sufl5cient  evidence  to  go  to  the  jury 
upon  the  questions  whether  the  fire  was  communicated  from  the 
engine  to  the  bam,  and  whether  the  engine  was  properly  managed, 
even  admitting  that  defendant's  evidence  was  conclusive  that  the 
engine  was  furnished  with  the  most  approved  appliance  for  prevent- 
ing the  escape  of  sparks,  coals,  and  cinders.  Evidence  that  coals  of 
a  similar  size  to  those  testified  to  were  seen,  immediately  after  the 
engine  had  passed,  upon  the  track  and  on  the  snow  beside  it,  in  the 
immediate  vicinity  of  the  bam,  was  admissible ;  as  was  also  evidence 
showing  how  the  fire  emitted  by  the  engine  at  that  time  compared 
with  that  emitted  by  engines  on  the  road  at  other  times,^  or  even 

^  Toledo,  Peoria,  &  Warsaw  R.  R.  Co.  showed  that  the  engine  was  a  perfect  one 

V,  Parker,  73  ill.  626.  in  all  respects,   and  was  provided  with 

^  Gaudy  v.  Chicago,  &c.  R.  R.  Co.,  80  suitable  appliances  in  every  respect  for 

Iowa,   420  ;  Atchison,   &c.  R.  R.  Co.  v,  preventing  the  escape  of  fire  ;  and  the  per- 

Stanford,    12   Ran.   354  ;    Atchison,    &c.  sons  in  charge  of  the  engine  at  the  time 

R.  R.  Co.  V.  Bales,  16  Kan.  652  ;  Caswell  testified  that  it  was  run  in  a  careful  man- 

V.  Chicago,   &c.  R.  R.  Co^,  42  Wis.  193.  ner,  and  that  the  spark-arrester  on  the 

>  Ellis  V.  Portsmouth,  &c.  R.  R.  Co.,  smoke-pipe  and  the   fire-box  were  both 

2  Ired.  (N.  C.)  138  ;  Oandy  v.  Chicago,  closed,   so    that    no    dangerous  coals  or 

&c.  R.  R  Co.,  30  Iowa,  420  ;  McCully  v.  sparks  could  escape  thei*etit>ni.     The  testi- 

Clarke,  40  Penn.  St.  399;  Lackawanna,  &c.  mony  for  plaintiff  was  not  only  that  the 

R.  R.  Co.  V.  Doak,  52  Penn.  St.   379  ;  bam  was  found  on  fire  shortly  after  the 

Gerke  v.  California  Nav.  Co.,  9  Cul.  251 ;  engine  passed,  but  that  at  the  time  of 

Piggott  V,  £astem  Counties  Ry.  Co.,  3  such  passage    the    engine  was    emitting 

C.  B.  229  ;  Anderson  v.  Cape  Fear  S.  B.  sparks  in  great  numbers,  and  coals  an  inch 

Co.,  64  N.  C.  399.  or  more  in  length  ;  that  such  sparks  and 

*  Martin  v.  Western,  &c.  R.  R.  Co.,  23  coals  struck  the  bam,  and  some  of  them 

Wis.  437.  But  see  Brusbeig  v.  Milwaukee,  went  under  it ;  that  coals  of  a  similar  size 

&c.  R.  R.  Co.,  55  Wis.  106.  were  seen  immediately  after  on  the  track, 

^  Brusberg  v.  Milwaukee,  Lake  Shore,  and  on  the  snow  beside  the  track,  in  the 

&c.  R.  R.  Co.,  55  Wis.  106.     In  this  case  immediate  vicinity  of  the  barn ;  and  that 

the  issue  was  whether  the  fire  which  de-  several  stumps  a  short  distance  from  the 

stroyed    plaintiff's    bam  was  caused  by  bam,  and  near  the  track  were  also  found 

negligence  of  the  defendant  railway  com-  to  be  on  fire  a  short  time  after.     Officers 

pany  in  running  its  engine.     Defendant  of  the  railway  company  also  testified  that 
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after  the  fire,'  that  the  fire  started  soon  after  the  engine  passed,  in  the 
grass  near  the  track,  and  that  there  was  no  person  and  no  other  fire 
near,  is  sufficient  to  sustain  a  finding  that  the  fire  was  set  by  a  pass- 
ing engine,^  or  that  wood  was  burned  in  an  engine  only  adapted  to 
burning  coal,'  or  that  the  engine  was  stopped  for  some  time  emitting 
sparks  in  large  quantities  at  the  point  where  the  fire  broke  out,*  that 
the  engine  emitted  sparks  of  an  unusual  size  and  in  unusual  quanti- 
ties at  the  time  ;^  and  it  is  not  necessary  to  show  that  this  was  the 
case  in  the  vicinity  where  the  fire  staited,  but  it  may  be  shown  to 
liave  occurred  at  a  distance  therefrom.^  The  mere  fact  that  a  fire  is 
occasioned  by  sparks  emitted  from  tlie  smokestacks  of  engines  does 
not,  of  itself,  establish  negligence,  nor  would  it  be  sufficient  to  au- 
thorize a  jury  to  infer  negligence,  unless  the  emission  of  the  sparks 
was  unusual  in  degree  or  character,  or  the  sparks  were  of  an  extraor- 


if  the  engine  had  been  properly  run  and  *  Sheldon  v,  Hudson  River  R.  R.  Co., 

care<l  for,  no  coals  of  the  size  described  14  N.  Y.   218;  Field  v.  N.  Y.   Ci'ntml 

could  have  escaped.     It  was  held  that  the  R.  R.    Co.,   32  N.   Y.  839  ;  Westfall  r. 

court  did  not  eiT  in  refusing  a  nonsuit,  and  Erie  R.  R.  Co.,  5  Hun  (N.  Y.),  75;  Burke 

submitting    to    the   jury    the    questions  v.  Louisville,  &c.R.  K.  Co.,  7 Heisk.  (Ten n.) 

whether  the  fire  was  communicated  to  the  4.51;  Ross  v.  Boston,   &c.   R.  R.  Co.,  6 

bam  from  the  engine,   and  whether  the  Allen  (Mass.),  87  ;  St.  Joseph,  &c.  R.  ll. 

latter  was  negligently  managed.     Sjiauld-  Co.  v.  Chase,  11   Kan.  47  ;  Atchison  &<•. 

ing  17.  Railway  Co.,  80  Wis.  110,  and  33  R.    R.   Co.   v.   Stanford,    12   Kan.   3j4  ; 

id.   582,  and  Read  v.  Morse,  84  id.  815,  Grand  Trunk  R.  R.  Co.  v,  Richardson,  91 

distinguished.      The  evidence  as  to   the  U.  S.  454  ;  Hujettt?.  Phila.,  &c.  R.  R.  Co., 

burning  of  the  stumps  adjoining  the  track  23   Penn.   St.   373  ;    Cleveland  v.  Grand 

as  above  stated  Vas    properly  admitted  Trunk  R.  R.  Co.,  42  Vt.  449.     But  can- 

against  defendant's  objection  ;  as  was  also  tra,  see  Lester  v.  Kansas,  &c.  R.  R.  Co., 

testimony  showing  how  the  fire  emitted  60   Mo.   265  ;  Phila.,  &c.  R.    R.   Co.  v. 

by  the  engine  on  the  occasion  in  question  Geiser,  8   Penn.  St.  366  ;  Smith  ».   Old 

compared  with  that  emitted  by  engines  Colony  R.  R.  Co.,  10  R.  1.  22. 

on  the  road  at  other  times.     See  Railroad  *  Karsen  ».  Milwaukee,  &c.  R.  R.  Co., 

Co.  V.  Funk,  85  111.  460  ;  Railroad  Co.  v.  29  Minn.  12  ;  Woodson  v.  Milwaukee,  &c. 

Campbell,  86  id.  443  ;  Garrett  v.  Railroad  R.  R.  Co.,  21  Minn.  60. 

Co.,   86  Iowa,   121  ;  Gagg  v.  Vetter,  41  «  Chicago,   &c.    R.   R.   Co.   v.  Quain- 

Ind.  228  ;  Sheldon  v.  Railroad  Co.,  14  N".  tance,  58  111.  389;  St.  Joseph,  &c.  R.  R, 

Y.   215  ;    Field  v.   Railroad  Co.,  82  id.  Co.  v.  Chase,  11  Kan.  47. 

889  ;  Cleveland  v.  Grand  Trunk  R.  R.  Co.,  •  Fero  v.  Buflalo,  &c.  R.  R.  Co.,  22  N. 

42  Vt.    449 ;   Phila.,  &c.    R.  R.   Co.   v.  Y.  209. 

Schultz,  2  Am.  &  Eng.  R  R.  Cas.  271 ;  *  Gt.  Western  R  R.  Co.  v.  Haworth, 

Piggott  V.  Railway  Co.,  54   E.  C.   L.  R.  39  III.  347  ;  Jflckson  v.  Chicago,  &c.  R.  R. 

228 ;    Henry  v.  Southern   Pacific  R.    R.  Co.,   31  Iowa,   176 ;    Henry  r.  Southern 

Co.,  50  CaL  176  ;  Crist  v.  Erie  R.  R.  Co.,  Pacific  R.  R.  Co.,   50  Cal.  176  ;  Caswell 

58  N.  Y.  638;  House  Ins.   Co.  v.  Penn.  v.  Chicago,  &c.  R.  R.  Co.,  42  Wis.  193; 

R.  R.  Co.,  11  Hun  (N.  Y.),  182  ;  Phila-  Toledo,  &c.  R.  R.  Co.  v,  Maxfield,  72  111. 

delphia,   &c.    R.  R.   Co.   v.  Schultz,   93  95. 

Penn.  St.  841 ;  Penn.  R.  R.  Co.  r.  Stran-  •  Penn.    R.  R-  Co.  r.  Stranahau,  79 

ahan,  79  Penn.  St.  405.  Penn.  St  405. 
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dinary  size,  and  such  as  would  not  be  emitted  from  perfectly  con- 
structed locomotives.^ 

Sec.  329.  Dry  Orass  and  Weeds.  —  It  is  not  n^ligence,  per  se, 
for  a  railway  company  to  permit  dry  grass  and  herbage  to  remain  on 
its  right  of  way.  The  fact,  however,  is  one  for  the  jury,  who  may 
find  negligence  from  it.^  But  where  a  railway  company  suffered  a 
heavy  growth  of  dry  grass  to  remain  on  its  right  of  way  through 
plaintiff's  premises,  and  fire  was  communicated  from  the  locomotive 
of  a  freight  train,  while  laboring  to  ascend  a  heavy  grade,  to  the 
grass  and  weeds  in  the  right  of  way,  and  from  thence  communicated 
to  the  fences  and  grass  of  plaintiff,  which  were  destroyed,  it  was 
held  that  the  company  was  guilty  of  negligence,  and  that  the  plaintiff 
was  entitled  to  recover.^  Indeed,  negligence,  in  this  respect,  may  be 
established  by  circumstances,  bearing  more  or  less  directly  on  the 
case,  which  might  not  be  satisfactory  in  other  cases  free  from  such 
difiBculty  and  open  to  clearer  proofs,*  even  wholly  by  circumstantial 
evidence ;  and  it  is  not  necessary  in  such  a  case  that  any  direct  proof 
of  any  particular  act  of  negligence  should  be  introduced.^ 

While  evidence  of  a  single  fire  may  not  be  sufficient  to  warrant  a 
finding  of  negligence,  yet  when  it  appears  that  at  or  about  the  same 
time  several  fires  are  caused  by  the  same  engine,  and  that  only  at  or 
about  that  time  were  any  fires  caused  by  such  engine,  although  used 
continuously  for  months,  and  also  that  an  engine  in  good  order  and 
properly  managed  does  not  ordinarily  cause  fires,  it  was  held  tliat  a 
jury  is  justified  in  finding  negligence ;  and  this  notwithstanding  it  is 
unable  to  point  out  specifically  wherein  the  negligence  consists.^  It 
is  competent  to  show  the  manner  in  which  the  defendant's  engines 
emitted  fire  shortly  after  the  fire  in  question,^  and  it  is  not  necessary 
that  the  proof  should  show  from  which  engine  the  fire  escaped. 
Thus  the  evidence  on  the  part  of  the  plaintiff  failed  to  identify  with 
certainty  the  particular  engine  which  emitted  the  sparks.     Evidence 

1  McCaig  V.  Erie  R.  B.  Co.,  S  Hun         *  GaiTett  v.  Chicago,  Ac.  B.  B.  Co., 

(N.  Y.),  599.  86  Iowa,  121. 

«  Burlington,  &c.  B.  B.  Co.  ».  West-         *  Atchison,  Topeka,  &  Santa  Fe  B.  B. 

over,  4  Neb.  268  ;  Louisville,  &c.  R  B.  Co.  v.  Bales,   16  Kan.   252 ;   Phila.,  kc. 

Co.   V.   Stevens,  87  Ind.    198  ;  Perry  v.  R.  R.  Co.  v.  Hendrickson,  80  Penn.  St. 

Southern  Pacific  B.  B.  Co.,  60  Cal.  578.  182. 

'  Bockford,  &c.  B.  B.  Co.  v,  Bogers,         ^  Missouri  Pacific  R.  R.  Co.  v.  Kin- 

62  111.  846  ;  Salmon  v.  Delaware,  &c.  R.  caid,  29  Kan.  654. 

R.  Co.,   38   N.  J.  L.  5 ;  Delaware,   &c.         1  Pittsburgh,  Ac.  R.  R.  Co.  v.  Noel, 

B.  B.  Co.  V,  Salmon,  89  id.  299  ;  Longa-  77  Ind.  110. 
baugh  V.  Virginia  City,  &c.   B.  B.   Co., 
9  Xev.  271. 
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was  offered  on  the  part  of  the  company  to  show  that  all  its  engines 
were,  on  the  day  of  the  fire,  provided  with  the  most  approved  appar- 
atus to  prevent  the  escape  of  fire,  and  that  the  apparatus  was  in  good 
condition,  but  the  evidence  was  rejected  on  the  ground  that  it  ought 
to  be  limited  to  the  particular  engine  which  did  the  damage.  This 
was  held  erroneous.^  Proof  that  a  locomotive  did,  on  a  certain  day 
cause  two  or  more  fires  by  the  emission  of  sparks  therefrom,  and  that 
other  engines  of  the  same  company  passed  over  the  same  road  at  the 
same  place  all  that  fall,  prior  to  that  day,  under  like  conditions  of 
wind,  weather,  etc.,  without  causing  any  fires  at  or  near  that  place,  is 
some  proof  of  negligence  on  the  part  of  the  company  with  regard  to 
the  particular  engine  which  caused  the  fires,  —  either  that  it  was 
not  in  good  condition,  or  that  it  was  not  properly  managed.^  Where 
the  evidence  for  the  defendant,  as  to  the  construction  and  condition 
of  its  engines,  is  wholly  uncontroverted,  and  is  clear  and  decided  to 
the  point  that  they  were  properly  constructed  and  equipped,  and 
provided  with  all  the  most  modern  and  approved  appliances  for  pre- 
venting the  escape  of  fire,  it  is  error  for  the  court  to  submit  to  the 
jury  the  question  of  the  defective  condition  of  such  engines.* 

Where  a  railway  company  directed  its  servants  to  set  fire  to  the 
dry  grass  and  weeds  which  had  accumulated  on  its  right  of  way,  and 
in  the  carrying  out  of  such  orders  the  fire  spread  to  the  premises  of 
an  adjacent  owner  and  destroyed  his  property,  it  was  held,  in  a  suit 
to  recover  for  the  damage  occasioned,  that  any  statements  made  by 
the  company's  servants  while  engaged  in  the  performance  of  the  act, 
concerning  the  same,  were  admissible  in  evidence  against  the  com- 
pany, as  a  part  of  the  res  gestcpJ    The  fact  that  after  the  passage  of 

1  Haley  v.  St.  Louis,  &c.  K.  R.  Co.,  *  Ohio   &    Mississippi  R.   R.    Co.   v, 

69  Mo.  614.  Porter,  92  111.  437.     A  complaint  alleged 

^  Atchison,  &c.  R.  R.  Co.  v.  Stanford,  that  the  defendant,  by  its  servants,  etc., 

12  Kan.  354.     The  charge  of  the  court  to  negligently  set  fire  to  and  destroyed  the 

the  jury,  that  if  the  defendant  changed  plaintiff's  raspberry-patch.    It  was  proved 

the  smoke-stack  of  the  engine  that  caused  that  the  fire  was  started  by  means  of  a 

the  fire,  after  the  fire  occurred,  because  the  burning   brand,   thrown  from  a  passing 

smoke-stack  was  worn  out  or  defective,  or  locomotive  upon  the  defendant's  own  land, 

for  greater  safety,  the  jury  might  consider  where  it  set  fire  to  the  grass,  and  the  fire 

the  fact  in  determining  whether  the  en-  spread  to  the  raspberry-patch,  which  it 

gine  was  in  proper  condition  or  not,  was  adjoined.    It  was  not  shown  that  the  per- 

uot  erroneous  as  a  legal  proposition,  where  son  who  threw  off  the  brand  was  in  the 

there  was  sufficient  evidence  upon  this  employ    of   the  defendant ;    but    it  was 

subject  to  authorize  such  an  instruction,  proved  that  he  was  upon  the  engine,  and 

St.  Joseph  &  Denver  R.  R.  Co.  v.  Chase,  apparently  engaged  at  work  there,  with 

11  Kan.  47.  his  coat  off.     It  was  held  that  this  fairly 

*  Spaulding  v,  Chicago,  &c.  R.  R.  Co.,  raised  a  presumption  that  such  person  was 

83  Wis.  582.  in  the  employ  of  the  defendant  and  was 
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a  train,  dry  grass  and  other  combustible  materials  were  discovered  on 
fire  along  the  line  of  a  railway  is  not,  of  itself,  evidence  of  negligence 
on  the  part  of  the  railway  company.^  But  in  connection  with  evi- 
dence showing  that  a  fire  might  have  been  caused  by  a  spark  from  an 
engine,  and  tending  to  disprove  the  presence  of  any  other  cause,  it 
will  warrant  a  conclusion  that  a  spark  did  escape.^  The  jury  are  not 
at  liberty  to  infer  negligence  on  the  part  of  the  defendant,  from  the 
absence,  at  tiie  time  of  the  fire,  of  the  hands  employed  for  the  pur- 
pose of  repairs  on  the  section  of  the  road  where  the  fire  occurred,  and 
the  failure  by  the  company  to  assist  in  extinguishing  it.^ 

In  North  Carolina  it  is  held  that  it  is  negligence  in  a  railway 
company  to  place  near  its  track,  and  suffer  to  remain  there,  a  pile  of 
old,  diy,  combustible  sills,  or  other  combustible  materials,  which, 
being  set  on  fire  by  one  of  the  company's  locomotives,  may  commu- 
nicate fire  to  the  premises  of  an  adjoining  land-owner  * 

rightfully  engaged  at  work  upon  the  engine,  evidence  to  go  to  the  jury  that  the  fire  was 

in  absence  of  all  explanation.     McCoun  v.  kindled  by  coals  from  the  engine,  and  tliat 

N.  Y.  Centi-al,  &c.  R.  R.  Co.,  66  Barb,  the  engine  was  defective.      Wooilson  v. 

(X.  Y.)  338.     An  agent  having  testified  Milwaukee,  &c.  R.  R.  Co.,  21  Minn.  60. 

positively  and  of  his  own  knowledge  that  *  Wiley  v.  West  Jei-sey  R.  R.  Co.,  44 

certain  cotton  (for  the  negligent  burning  N.  J.  L.  2i7. 

of  which  the  action  was  brought)  belonged  •  Baltimore,  &c.  R.  R.  Co.  v,  Shipley, 

to  the  plaintiffs  jointly,  said    upon   his  89  Md.  251. 

cross-examination,  "  mv  books  show  how  *  Troxler    v.    Richmond    k    Danville 

the  cotton  was  owned."     It  was  held  that  R.  R.  Co.,  74  N.  C.  377.     In  Iowa  it  is 

objection  to  the  statement  of  the  witness,  held  that  for  a  railway  company  to  allow 

in  the  absence  of  his  books,  as  to  the  owner-  dry  grass,  weeds,  and  other  corobastible 

ship  of  the  cotton,  was  properly  overruled,  matter,  which  are  the  natural  accumola- 

Wilson   V.   Atlanta,    &c.  R.  B.   Co.,    16  tions  of  the  soil,  to  remain  in  its  right  of 

S.  C.  587.  way,  is  not  negligence  per  se ;  and   the 

^  Reading  &  Columbia  R.  R.  Co.  v.  company  would  not  be  guilty  of  negli- 

Latshaw,    93  Penn.   St.   449 ;    Karsen   r.  gence,  and  liable  for  losses  resulting  from 

Milwaukee,    &c.    R.    R.   Co.,   29    Minn,  fire  occasioned  by  sparks  emitted  ftx>m  its 

12.     Thus,  a  fire  broke  out  on  the  defend-  engine,  igniting  such  accumulations,  un- 

aiit*s  line,  about  fifteen  feet  from  the  end  less  they  were  such  as  would  not  have  been 

of  the  ties,   and  to  the  leeward  of  the  permitted  by  a  cautious  or  ordinarily  pru- 

track,  soon  after  the  passing  of  a  train,  dent  man  on  his  own  premises,  if  exposed 

and  spread   to  the  adjacent   premises  of  to  the  same  hazard.     While  the  owner  of 

plaintiff.     There  was  no  direct  evidence  as  land  has  the  right  to  sta(.'k  his  grain  or 

to  the  cause  of  the  fire,  or  the  condition  hay  on  premises  adjacent  to  a  railway,  and 

or  management  of  the  engine  ;   but  the  thereby  only  takes  the  risk  of  accident  b}' 

plaintiff 's  witnesses  testified  that  a  high  fire  not  occasioned  by  the  company's  negli- 

wind  was  blowing  at  the  time  of  the  fire  ;  gence,  yet  it  is  held  in  the  latter  State  that 

that  coals  were  found  at  the  spot  where  it  if  he  is  guilty  of  negligence  himself  in  not 

originated,  although  no  wood,   but  only  ploughing  around  the  stacks,  or  in  omitting 

grass,  was  growing  there  ;  and  that  other  to  do  such  acts  as  would  have  protected 

fires  broke  out  along  the  line  of  the  rail-  the  property  and  prevented  the  loss,  this 

road  immediately  after  the  passing  of  the  would  be  a  case  of  contributory   negli- 

same  train.     It  was  held  that  there  was  gence,  and  he  would  not  be  permitted  to 
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Indeed,  the  tnie  rule  may  be  said  to  be  that  it  is  for  the  jury  to  say, 
in  the  light  of  all  tlie  evidence  and  circumstances,  including  the  surround- 

recover  against  the  company,  although  it  to  remain  on  its  right  of  way.  Kansas  Pa- 
were  also  guilty  of  negligence  in  permit-  cific  R.  R.  Co.  v.  Butts,  7  Kan.  308.  At  a 
ting  an  accumulation  of  dry  grass  and  time  of  continued  and  extreme  drought, 
-weeds  along  its  track,  in  which  the  iire  while  a  strong  wind  was  blowing  from  the 
was  ignited  by  sparks  from  the  engine  of  land  of  the  defendant  toward  the  adjoin- 
a  passing  train.  Kesee  c.  Chicago,  &c.  iug  woodland  of  the  plaintiff,  coals  were 
R.  R.  Co.,  SOIowa,  78.  But  in  Wisconsin,  negligently  dropped  from  one  of  the  de- 
persons  occupying  faiins  along  railroads  are  fendant's  engines,  which  set  fire  to  a  tie  ; 
held  entitled  to  cultivate  and  use  them  in  the  fire  was  commnnicated  to  an  accumu- 
the  manner  customary  among  farmers,  lation  of  weeds  and  grass  and  rubbish 
and  may  recover  for  damages  by  fire  which  defendant  had  suffered  to  gather  by 
caused  by  the  negligence  of  the  railway  the  side  of  its  tra(*.k  ;  thence  it  spread  to 
company,  although  they  have  not  ploughed  the  fence,  and  on  plaintifTs  woodland,  bum- 
up  the  stubble  or  taken  any  other  unusual  ing  and  destroying  his  forest  trees,  etc.  It 
means  to  guard  against  such  negligence,  was  held  that  these  facts  were  sufficient  to 
In  the  exercise  of  his  lawful  rights  every  sustain  a  verdict  in  favor  of  the  plaintiff 
person  has  the  right  to  presume  that  every  for  damages.  Webb  v.  Rome,  &c.  R,  R. 
other  will  perform  his  duty  and  obey  the  Co.,  49  N.  Y.  420.  It  is  not  negligence 
law,  and  it  is  not  negligence  for  him  to  in  a  legal  sense  for  a  farmer  to  leave  grass 
assume  that  he  is  not  exposed  to  danger  and  stubble  standing  on  his  pasture  and 
which  can  only  come  to  him  through  a  dis-  grain-field,  along-side  of  which,  and  sep- 
regard  of  law  on  the  part  of  some  other  arated  therefrom  by  a  fence,  a  railroad 
person.  Where  sparks  from  the  defend-  passes.  Negligence  of  the  plaintiff,  to  re- 
ant's  engine  set  fire  to  dry  grass,  weeds,  lease  the  defendant  from  liability,  must  be 
and  bushes,  .suffered  to  remain  and  accu-  the  proximate  ca%ise  of  the  injury ;  and  the 
mulate  on  land  used  for  the  railway,  and  negligence  of  a  railway  company  in  leav- 
the  fire,  spreading  upon  plaintifTs  lands,  ing  dry  grass  and  weeds  upon  its  right  of 
destroyed  his  property,  the  question  way,  whereby  a  fire  was  communicated  to 
whether  defendant  was  negligent  in  leav-  the  field  of  the  plaintiff,  was  the  proxi- 
ing  its  land  in  that  condition  was  prop-  mate  cause  of  the  injury.  Flynn  v.  San 
erly  left  to  the  jury.  It  was  not  error,  as  Francisco  &  San  Jose  R.  R.  Co.,  40  Cal. 
against  defendant,  to  submit  to  the  jury  14  ;  Pittsburgh,  &c.  R.  R.  Co.  v.  Jones, 
the  question  whether  plaintiff  was  also  86  Ind.  496  ;  Palmer  t;.  Missouri,  &c. 
negligent  in  not  ploughing  a  strip  to  pre-  R.  R.  Co.,  76  Mo.  217  ;  Richmond,  &c. 
vent  the  spread  of  fire.  The  fact  that  the  R.  R.  Co.  r.  Medley,  76  Va.  486.  Where 
fire  passed  through  intervening  fields  and  the  conduct  of  defendant's  agents  was  the 
destroyed  plaintiffs  property  does  not  ren-  immediate  and  proximate  cause  of  the  in- 
der  the  damages  remote.  The  fact  that  jury,  it  is  no  defence  that  the  plaintiff 
the  fire  would  not  have  spread  but  for  the  was  guilty  of  remote  negligence  in  leaving 
dry  weather  and  strong  wind  does  not  af-  gi-ass  in  the  fence-corners  adjacent  to  the 
feet  defendant's  liability.  The  drought  and  road,  whereby  the  fire  was  kindled.  Fitch 
high  wind  are  ordinary  and  not  extraor-  v.  Pacific  R.  R.  Co.,  45  Mo.  322.  The 
dinary  circumstances.  Kellogg  v.  Chicago,  damages  are  not  too  remote  v4iere  the 
Ac.  R.  R.  Co.,  26  Wis.  223.  It  is  negli-  property  consumed  was  separated  from  the 
gence  in  a  railroad  company  to  permit  track  by  a  strip  of  ground  forty  or  fifty 
vegetation  to  grow  upon  its  right  of  way,  yards  wide,  where  the  plat  was  covered 
to  such  an  extent  that  cattle  may  be  con-  with  dry  grass  and  other  combustible  mat- 
oealed  from  view.  Bass  v.  Chicago,  &c.  ter.  Clemens  v.  Hannibal  &  St.  Joseph 
R.  R.  Co.,  28  111.  9  ;  Illinois  Central  R.  R.  Co.,  63  Mo.  366.  In  case  of  fire 
B.  R.  Co.  i;.  Frazier,  47  id.  505.  But  it  communicated  because  of  dry  grass  and 
is  not  negligence  per  se  for  a  railway  com-  weeds  accumulating  upon  the  right  of  way, 
pany  to  permit  standing  grass  and  weeds  the  question  of  comparative  negligence  on 
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ings  and  dryiiess  of  the  time,  whether  or  not  the  railway  company  has 
]>ernutted  such  an  accumulation  of  combustible  matter  within  its 
right  of  way,  exposed  to  fire,  as  would  be  permitted  by  a  careful, 
prudent  man  upon  his  own  premises,  exposed  to  the  same  hazards.^ 
Thus,  a  complaint  against  a  railway  company,  alleging  that  the 
plaintiff  contracted  with  the  defendant  to  deliver  wood  on  the  de- 
fendant's track,  and  did  deliver  one  hundred  and  twenty-five  conis, 
of  the  value,  etc.,  that  the  defendant  cut  down  grass  and  weeds  on 
its  track  and  grounds,  which,  with  other  inflammable  material,  it 
negligently  permitted  to  accumulate  at  the  place  until  very  dry, 
when  they  were  set  on  fire  by  the  passing  engines,  negligently  oper- 
ated on  the  road  by  the  defendant,  by  reason  of  which  tlie  wood  was 
consumed,  does  not  sufficiently  show  that  the  injury  was  the  i-esult 
of  the  defendant's  negligence,  and  is  bad  on  demurrer.^  But  where 
the  proof  sliowed  that,  although  the  defendant  had  the  proper  mechan- 
ical appliances  to  prevent  the  escape  of  fire,  yet  there  was  a  heavy 
growth  of  grass  and  weeds  upon  its  land  where  the  fire  started; 
that  it  had  not  been  burned  off  that  season ;  that  the  plaintiff'  was 
not  negligent  in  this  respect,  and  the  fire  occurred  in  the  latter 

the  part  of  the  plaintiff  and  the  company,  be  applied  to  it.     It  is  the  duty  of  the 

in   respect  to  the  accumulation  of  such  company  to  use  such  precaution  as  might 

combustible  material,  is  a  question  of  fact  reasonably  prevent  damages  to  others,  and 

properly  left  to  the  jury.     Illinois  Central  a  failure  to  do  so  is  negligence.     A  build- 

R.  R.  Co.  V.  Nunn,  61  111.  78.     Negli-  ing  near  a  railway  was  found  to  be  on  fire, 

gence,  either  in  running  a  train  through  a  while  a  train  drawn  by  an  engine  without 

city  at  an  unlawful  rate  of  speed,  or  in  a   **  spark -catcher "   was    passing;    there 

opening  grates  and  flues  about  the  boiler  was  no  direct  evidence  that  sparks  had 

in  a  careless  manner,    thereby  allowing  come  from  the  engine.     It  was  held  that 

cinders  to  be  thrown  upon  plaintiffs  prem-  it  was  proi)er  for  the  court  to  submit  the 

ises  in   said  city,    would  be  a  suflScient  question  of  negligence  to  the  jury.     I^ck- 

ground  of  recovery  for  injuries  to  prop-  awanna&Bloomsbuiigh  R.  R.  Co.  v.  Doak, 

erty  by  fire  thus  caused.     Proof  of  negli-  62  Penn.  St.  379.     But  the  use  of  wood  in 

gence  in  one  of  these  particulars  was  held  a  coal-bnming  enffine  in  a  dry  time,  with 

sufficient  where  both  were  alleged.     Mar-  a  high  wind  prevailing,  is  negligence.    Clii- 

tin  V.  Western  Union  R.  R.  Co.,  23  Wis.  cago  &  Alton  B.  R.  Co.  v.  Qiiaintance,  58 

437.     The  grant  of  a  franchise  to  operate  111.  889.     The  fact  of  the  nse  of  a  locomo- 

a  railroad  does  not  confer  the  right  to  nse  tive  without  a  screen  over  the  smoke-stack 

upon  it  locomotives  so  constructed  as  to  is  sufficient  evidence  of  negligence  to  go  to 

throw  out  burning  coals  that  may  set  fire  the  jury,  in  an  action  for  damages  caused 

to  buildings  along  the  line.     But  the  road  by  a  fire  originating  from  such  engine, 

must   be   operated  with  engines  so  con-  BedeU  v.  Long  Island  R.  R.  Co.,  44  N.  Y. 

structed  as  to  cause    the    least  danger.  867. 

King  V.  Morris  &  Essex  R.  R.  Co.,  19  N.  J.         *  Snyder  w.  P.  C.  &  St.  L.  R.  R.  Co., 

Eq.    397      The  use  of  ordinary  fuel  to  11  W.  Va.  14. 

make  steam  in  engines  is  legal ;  the  limit         *  Pennsylvania  Co.  v.   Gallentine,  77 

on  its  use  is  that  the  latest  improvements  Ind.  822. 
in  its  management  in  practical  use  should 
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part  of  September,  when  the  weeds  and  grass  were  very  dry  and  com- 
bustible, it  was  held  that  the  jury  were  warranted  in  finding  the  com- 
pany guilty  of  negligence.*  From  the  mere  fact  that  a  railroad  runs 
through  a  prairie  country,  with  wild  grass  growing  upon  its  right  of 
way  and  adjacent  thereto,  it  cannot  be  said,  as  a  matter  of  law,  that 
it  is  or  is  not  incumbent  upon  the  company  to  cut  or  destroy  the 
wild  grass  upon  its  right  of  way  and  outside  its  road-bed,  but  the 
question  is  for  the  jury  in  view  of  the  circumstances.^  But  negli- 
gence may  be  inferred  where,  cord-wood  or  other  combustible  mate- 
rials are  within  the  right  of  way  of  a  railway  company,  and  it  permits 
such  an  accumulation  of  dry  grass,  weeds,  and  other  inflammable 
matter  within  its  right  of  way,  exposed  to  fire  from  its  engines,  com- 
municable to  such  materials,  as  would  not  be  permitted  by  a  prudent 
and  cautious  man  upon  his  own  premises  exposed  to  the  same  haz- 
ard.' And  generally,  if  a  railway  company  permits  dry  grass  to 
remain  standing  between  the  railway  track  and  the  fence,  in  such 
quantities  as  to  show  negligence,  evidence  of  the  fact,  in  an  action 
to  recover  damages  for  the  destruction  of  a  crop  by  fire  in  an  adjoin- 
ing field,  which  was  caused  by  sparks  from  a  locomotive,  is  admissi- 
ble.* The  question  whether  the  mulching  of  the  trees  in  an  orchard 
with  manure  and  wrapping  them  with  dry  straw  is  such  contribu- 
tory negligence  as  will  defeat  a  recovery  for  their  destruction  by 
fire  set  by  sparks  from  an  engine,  is  for  the  jury.^    If  at  the  time  of 

^  Illinois  Central  R.  R.  Co.  v,  Frazier,  direction  of  the  switch-house  towards  the 

64  111.  28.  ice-house ;  the  latter  took  fire  just  opposite 

^  Sibilrud  v.  Minneapolis  &  St.  Louis  the  switch-house  ;  and  while  the  fire  was 

R.  R.  Co.,  29  Minn.  58.  in  progress,  sparks  were  seen  flying  from 

*  Pittsburgh,  &c.  R.  R.  Co.  v.  Nelson,  the  stove-pijie  to  the  burning  building  at 
51  Ind.  150.  the  spot  where  the  fire  first  caught ;  this 

*  Henry  v.  Southern  Pacific  R.  R.  Co.,  was  the  first  windy  day  after  the  erection 
50  Cal.  176.  of  the  switch-house.     On  the  part  of  de- 

*  Missouri,  &c.  R.  R.  Co.  r.  Cornell,  fondant,  evidence  was  given  to  the  effect 
11  Am.  &  Eng.  R.  R.  Cas.  (Kan.)  56.  that  engines  burning  wood  were  constantly 
In  a  New  York  case,  the  plaintiflTs  evi-  passing  on  its  track  about  eighteen  feet 
dencetendedto  show  that  defendant  erected  distant  from  the  ice-house,  but  they  had 
a  small  house  for  a  switchman  nearly  op-  so  passed  for  five  years  without  doing  in« 
posite  the  centre  of  the  plaintiffs  ice-  jury.  It  was  held  that  the  evidence  was 
house,  which  latter  was  a  long  wooden  sufficient  to  authorize  a  finding  that  the 
building  near  to  defendant's  road  ;  a  wood-  fire  took  from  sparks  from  the  switch- 
stove  W8S  placed  in  the  switch-house,  the  house,  and  that  the  defendant  was  negli- 
pipe  from  which  went  straight  up  through  gent  in  the  use  of  the  stove.  Briggs  v, 
the  roof,  and  was  about  fifteen  feet  distant  New  York  Central,  &c.  R.  R.  Co.,  72  N.  Y. 
from  the  ice-house  ;  sparks  of  consider-  26.  The  plaintiff's  rick  of  beans  was 
able  size  were  emitted  from  the  pipe  be-  erected  about  eleven  yards  from  the  rails 
fore  and  after  the  fire.     On  the  day  of  the  of  the  defendant's  road  ;  the  engines  were 

'  fire  a  strong  wind  was  blowing  from  the    such  as  are  usually  employed  on  railways. 
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the  fire  the  engine  was  properly  constructed  and  in  good  order,  that 
is  sufficient,  whether  it  was  originally  so  constructed  or  not.*     In 

and  when  they  set  fire  to  the  rick  were  from  its  engines  and  thereby  setting  fire 
used  in  the  ordinary  manner  and  lor  the  to  the  plaintiff's  property,  and  where  it  is 
purposes  authorized  by  statute.     It  was  claimed  in  the  action  that  the  defendant's 
held  that  it  was  for  the  jury  to  say,  on  engines  are  not  in  proper  condition  to  pre- 
these  facts,  whether  defendant  was  guilty  vent  the  escape  of  s^iarks,  it  is  not  error  for 
of  negligence.     A  nonsuit  should  not  be  the  court  to  permittheplaintitf  to  introduce 
granted.     Aldridge  v.  Great  Western  Ry.  evidence  on  the  tiial  tending  to  show  that 
Co.,  3  M.   &  G.   614.     To  disprove  the  other  fires  were  caused  by  b2)arks  escapiu;^ 
prima  facie  case  of  negligence  made  by  from  the  defendant's  engines  inimediat4'ty 
the  plaintiff,  it  was  not  enough  for  the  de-  before  or  imraetliately  alter  the  time  that 
fendant  to  show  that  the  engine  was  of  ap-  this  particular  fire  occurred.      Such  evi- 
proved  construction  and  in  good  condition,  dence  would  clearly  tend  to   prove  that 
and  was  operated  by  a  skilful  engineer  and  defenilant's  engines  were  not  in   proper 
fireman  in  the  customary  manner,  without  condition   for   arresting    sparks,  —  either 
showing  that  the    "customary"  manner  tliat  they  were  not  properly  constructed 
was  also  a  careful  manner.     Woodson  v.  or  that  they  were  out  of  repair.   St.  Joseph 
Milwaukee,  &c.  R.  R.  Co.,  21  Minn.  60.  &  Denver  R.  R.  Co.  v.  Chase,  11  Kan.  47  ; 
Evidence  to  show  the  employment  of  more  Annapolis    &   Elk  Bridge   R.  R.   Co.    i?. 
men  by  the  defendant  after  the  fire  than  Gantt,  39  Md.   115  ;  Longabaugh  v,  Vir- 
before  —  the  necessity  of  having  some  men  ginia  City  &  Truckee  R.  R.  Co.,  9  Kev. 
walk  the  track  being  conceded—  is  prop-  271.     Thus,  in  an  action  for  loss  by  fire, 
erly  allowed  to  go  to  the  jury  upon  the  evidence  was  offered   by  the  plaintiff  to 
question  whether  too  few  or  incompetent  show  that,  at  various  times  during  the 
men  had  not  been  previously  employed,  same  summer  before  the  fire  in  question 
In  such  a  case  proof  of  dropping  coals  and  occurred,  the  defendant's  locomotives  scat- 
scattering  sparks  is  not  confined  to  the  oc-  tered  fire  when  going  jjast  the  buildings, 
casion  when  the  injury  was  done,  nor  to  without    showing    that    either    of    those 
defects  in  a  single  engine  of  the  company,  which  he  claimed  communicated  the  fire 
Westfallr.  Erie  R.  R.  Co.,  5  Hun  (N.  Y.),  in  question  was  among  the  number,  orwa^^ 
75.     Where  the  question  in  what  part  of  similar  to  them  in  its  make,  state  of  re- 
a  building  a  fire  commenced  is  material,  it  pair,  or  management.     It  was  held  that 
is  error  to  permit  a  witness  who  had  not  the  evidence  was  admissible,  as  tending  to 
seen  its  commencement,  to  state  *  *  in  what  prove  the   |)0ssibility,   and  a  consequent 
part  of  the  building,  judging  from  its  ap-  probability,  that  some  locomotive  caused 
pearance  when  he  first  saw  it,  and  from  all  the  fire,  and  to  show  a  negligent  habit  of 
the  circumstances,  the  fire    originated."  the  officers  and  agents  of  the  corporation. 
Wood  t>.  Chicago,  &c.  R.  R  Co.,  40  Wis.  Grand  Tnmk  R.  R.  Co.  v.  Richardson, 
582.     Evidence  of  the  emission  of  sparks  91  U  S.  454.    It  has  been  hpld  that  in 
from  the  engine  at  other  times  than  the  an  action  for  negligently  setting  a  fire  by 
time  of  the  injury  in  question  is  compe-  coals  dropped   or  sparks  emitted  from  a 
tent.     Crist  v.  Erie  R.  R.  Co.,  58  N.  Y.  locomotive,  a  witness  may  be  allowed  to 
638  ;  Home  Ins.  Co.  v.  Penn.  R.  R  Co.,  11  testify  that  a  few  weeks  after  the  fire  com- 
Hun  (N.  Y.),  182  ;  Nashville,  &c.  R.  R.  plained  of,  another  fire  was  caused  on  the 
Co.  V.  Tyne,  7  Am.  &  Eng.  R.  R.  Cas.  same   road  by  coals   dropped  from    an- 
(Tenn.)  515  ;  Philadelphia,  &c.  R.  R.  Co.  other  engine  of  the  same  company.  Longa- 
V.  Schultz,   98  Penn.  St.  841  ;  Henry  v.  baugh  v.  Virginia  City  &  Truckee  R  R 
Southern  Pacific  R  R  Co.,  50  Cal.  176.  Co.,  9  Nev.  271.      In   a  Massachusetts 
Whero  a  person  sues  a  railroad  company  case,  at  the  trial  of   an    action  against 
for  negligently  permitting  sparks  to  escape  a  railway  company  for  the   destraction 


1  Chicago  &  Northwestern  R  R  Co.  v.  Boiler,  7  Brad,  (ill.)  625. 
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an  action  against  a  railroad  company  for  setting  fire  by  its  locomo- 
tive to  the  plaintiff's  woodyard,  the  court  charged  the  jury  that  if 
they  believed  that  a  locomotive,  if  properly  constructed,  and  skil- 
fully managed,  would  not  set  fire  to  wood  piled  on  the  side  of  the 
track;  and  if  they  further  believed  that  the  plaintiff 's  wood  was 
destroyed  by  fire  or  sparks  from  defendant*s  engine,  without  the 
plaintiff's  faidt,  they  should  find  for  the  plaintiff;  and  it  was  held 
correct.^  In  some  States  it  is  held  that  where  damage  is  caused  by 
the  escape  of  fire  from  a  railway-engine,  the  burden  is  upon  the  com- 
pany to  show  that  their  engine  was  properly  constructed,  equipped, 
and  operated ;  and  that  the  question  of  the  sufl&ciency  of  such  con- 
struction and  equipment  is  one  of  fact  for  the  jury.*    Thus  in  an 

of  the  plaintifi^s  property  by  fire,  the  nated  from  such  sparks,  before  the  occur- 
defendant  introduced  evidence  that  the  rence  of  the  one  in  question,  was  held 
engine  was  furnished  with  the  ordinary  admi&sible,  to  enable  the  jury  to  judge 
appliances  of  a  cone  and  netting  ior  arrest-  whether  the  defendant,  in  view  of  the  pre* 
ing  sparks,  which  netting  was  examined  vious  occurrence  of  such  fires,  exercised 
on  the  following  day  and  found  to  be  reasonable  care  at  the  time  the  one  in 
whole  and  in  good  condition ;  and  that  question  happened  ;  but  evidence  of  fires 
the  engine  was  iu  the  same  condition  as  occurring  subsequently  to  the  one  in  ques- 
on  the  previous  day.  It  was  held  that  it  tion  is  inadmissible,  unless  the  possibility 
was  competent  for  the  plaintiff  to  show  in  of  communicating  fire  by  sparks  from  a 
rebuttal  that  the  engine  on  the  day  of  the  locomotive  is  disputed  by  the  defendant, 
examination  emitted  sparks  which  set  fire  in  which  case  it  is  admissible  solely  for 
to  property  in  the  same  neighborhood,  the  purpose  of  proving  such  a  possibility. 
Loring  v.  Worcester,  &c.  R.  R.  Co.,  131  Smith  v.  Old  Colony.  &c.  R.  R.  Co.,  10 
Mass.  469.  But  testimony  offered  to  prove  R.  I.  22.  In  an  action  against  a  railway 
the  insufiiciency  of  the  engine  or  the  neg-  company  for  burning  a  barn  by  sparks 
ligence  of  the  engineer,  by  showing  that  from  its  engine,  there  was  evidence  that 
fire  had  escaped  from  other  locomotives  of  the  fire  commenced  at  or  near  the  track, 
a  similar  pattern  is  rejected  as  collateral  and  that  engines  had  passed  shortly  before 
and  incomj)etent.  Coale  v.  Hannibal  &  St.  the  bani  was  fired,  raising  the  presump- 
Joseph  R.  R.  Co. ,  60  Mo.  227  ;  Lester  i;.  tion  that  it  was  fired  by  sparks  from  an 
Kansas  City,  &C.R.R.  Co.,  60  Mo.  265.  In  engine,  the  particular  one  not  being 
a  Pennsylvania  case  it  appeared  that  the  known.  It  was  held  that  evidence  by  a 
plaintiff's  loss,  if  it  was  caused  at  all  by  witness  nineteen  miles  away  from  the  bam 
the  defendant's  negligence,  was  attribut-  that  it  was  a  common  occurrence  for  en- 
able entirely  to  the  escape  of  sparks  at  a  gines  about  where  he  lived  to  set  fires  for 
particular  time  from  one  of  two  particular  rods  from  the  track,  was  admissible.  Penn. 
engines  ;  and  evidence  was  held  inadmis-  R.  R.  Co.  v.  Stranahan,  79  Penn.  St.  409. 
sibie  on  the  part  of  the  plaintiff,  in  oi-der  *  Longabaugh  ».  Virginia  City  k 
to  prove  the  defendant's  negligence,  to  the  Tnickee  R.  R.  Co.,  9  Nev.  271. 
effect  that  sparks  of  unusual  size  had  been  ^  Burlington  &  Missouri  River  R.  R. 
emitted  for  some  time  prior  to  the  fire  by  Co.  r.  Westover,  4  Neb.  268.  In  an  ac- 
defendant's  engines  generally.  Albert  v,  tion  to  recover  for  a  building  alleged  to 
Northern  Central  R.  R.  Co.,  98  Penn.  St.  have  been  set  on  fire  by  sparks  from  one 
816.  In  a  Rhode  Island  case,  in  an  action  of  the  defendant's  engines,  which  passed 
for  burning  the  plaintifi*8  property  by  shortly  before  Ihe  fire  was  discovered,  and 
sparks  from  a  locomotive,  evidence  that  is  claimt^d  to  have  lieen  carelessly  man- 
fires  on  the  line  of  the  road  had  origi-  aged    and    unskilfully    constructed,  evi 
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action  for  injury  by  fire  alleged  to  have  been  caused  by  a  locomo- 
tive, it  was  proved  on  the  part  of  the  plaintiff  that  the  fire  broke 
out  shortly  after  the  passing  of  the  defendant's  engine,  and  that 
that  engine  had  none  of  the  appliances  which  had  been  long  in  use 
to  prevent  sparks  or  hot  cinders  issuing  from  the  chimney  or  the 
fire-box,  and  that  there  was  no  other  way  of  accounting  for  the  tire 
than  by  assuming  it  to  have  been  caused  by  a  spark  or  cinder  from 
the  engine.  For  the  defendant  the  evidence  of  several  scientific  wit- 
nesses  was  to  the  effect  that  the  engine  in  question  was  so  con- 
structed that  it  was  unnecessary  to  provide  any  of  the  safeguards 
suggested  by  the  plaintiff's  witnesses,  and  that  it  was  impossible 
that  sparks  or  cinders  could  have  been  thrown  out  by  it  so  as  to 
cause  the  damage  complained  of.  In  his  summing  up,  the  court, 
after  a  careful  recapitulation  of  the  evidence  on  both  sides,  left  it  to 
the  jury  to  say  whether  or  not  there  had  been  negligence  on  the  part 
of  the  company  either  in  using  an  improperly  constructed  engine  or 
in  improperly  using  an  engine  of  the  description  mentioned  by  the 
defendant's  witnesses ;  and  the  charge  was  held  correct.^ 

In  a  suit  for  injuries  to  the  plaintiff's  woodland,  by  fires  commu- 
nicated from  engines  on  the  defendant's  line,  there  was  testimony  to 
show  that  one  of  the  fires  was  caused  by  the  fireman  or  engineer 
throwing  from  the  engine  a  burning  stick,  which  fell  into  dry  grass 
and  leaves  near  the  track,  and  that  it  was  not  unusual  for  the  defend - 

dence  that  engines  of  the  company  passing  gence  in  managing  the  fires  can  be  in- 
near  that  place  on  other  occasions  emitted  ferred.  Railroa^l  Co.  v,  Yeiser,  8  Penn. 
sparks  and  coals,  which  feU  further  from  St.  366.  Proof  of  the  fact  that  the  engiix* 
the  track  than  the  building  in  question,  is  threw  out  an  unusual  quantity  of  fire  wa^ 
competent.  Sheldon  v.  Hudson  River  held  sufficient  to  overcome  any  direct  evi- 
R.  R.  Co.,  14  N.  Y.  218,  reversing  29  dence  given  that  it  was  in  good  order,  or. 
Barb.  (N.  Y.)  226.  Upon  the  question  if  in  good  order,  that  it  was  skilfully 
whether  fire  was  communicated  to  a  buUd>  managed  by  the  engineer.  Chicago  & 
ing  by  sparks  or  coals  from  particular  en-  Northwestern  R,  R.  Co.  v,  McCahill,  56 
gines  upon  a  specified  occasion,  evidence  111.  28.  In  an  action  on  the  Massachu- 
that  sparks,  and  even  coals,  were  emitted  setts  statute,  for  injury  to  the  plaintifTs 
from  other  engines  running  on  the  same  buildings  by  fire  communicated  by  the 
road  upon  other  occasions,  is  incompetent,  locomotive-engine  ol  a  railway  company, 
unless  it  be  conceded  that  those  other  en-  the  introduction  by  the  plaintiff  of  evi- 
gines  were  of  the  same  construction,  used  dence  of  the  direction  of  the  wind  at  a  place 
in  the  same  manner,  and  in  the  same  state  five  miles  distant  from  the  fire  does  not 
of  repair.  Boyce  v.  Cheshire  R  R.  Co.,  afford  the  defendant  good  ground  of  ex- 
42  N.  H.  97.  A  party  is  not  answerable  for  ception,  unless  it  appears  to  have  misle<l 
the  reasonable  exercise  of  a  right.  He  is  the  jury  as  to  its  direction  at  the  time 
liable  for  negligence,  unskilfulness,  or  and  place  of  the  fire.  Pierce ».  Worcester, 
malice.  The  firing  of  woods  several  times  &c.  R.  R.  Co.,  105  Mass.  199. 
by  sparks  from  the  engine  of  a  company  is  ^  Freemantle  v,  London  &  Northwestern 
not  in  itself  evidence  from  which  negli-  By.  Co.,  10  C.  B.  N.  s.  89. 
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ant's  firemen  to  throw  off  sticks  of  wood  which  had  been  tried  and 
found  too  large  to  enter  the  furnace-door,  and  to  which  fire  might 
adhere.  It  was  held  that  the  act  was  one  within  the  scope  of  the 
servant's  employment,  and  if  it  was  a  negligent  one,  the  defendant 
was  liable  for  the  consequences.^  In  Missouri  it  is  Leld  that  if  the 
employes  of  the  railway  company  could  readily  have  prevented  the 
fire  from  escaping  from  the  roadway  upon  the  pkiiaiff's  meadow, 
they  were  guilty  of  gross  negligence,  for  which  the  company  would 
be  responsible,  notwithstanding  that  the  locomotive  was  provided 
with  the  most  approved  safeguards  against  the  escape  of  fire,  and 
that  the  engineer  in  charge  of  the  locomotive  was  competent  and 
careful.*  In  a  Pennsylvania  case,  the  building  of  the  plaintiff  was 
about  ninety  feet  from  a  railway,  and  was  used  for  the  storage  of  coal 
and  straw.  Some  straw  scattered  about  the  building  caught  fire  from 
sparks  from  a  passing  engine,  and  the  fire  thus  ignited  was  carried 
by  a  high  wind  to  the  storehouse,  which  was  destroyed.  It  was  held 
that  it  was  properly  left  to  the  jury  to  determine  whether  the  negli- 
gence of  the  company,  in  allowing  the  escape  of  large  sparks  from 
the  engine,  was  the  remote  or  proximate  cause  of  the  injury.® 

^  Spaulding  v.  Chicago  &  Northwestern  the  country,  and  approved  by  experienced 

R.  R.  Co.,  33  Wis.  682.  railroad   operators   and    mechanics,   they 

^  Eenney  v.  Hannibal,  &c.  R.  R.  Co.,  would  not  be  required  to  use  any  other  or 

63  Mo.  99.  gi'eater  care  or  skill  in  respect  to  the  spark- 

•  Pennsylvania,  &c.  R  R.  Co.  v.  Lacey,  catcher  used  by  them."  The  evidence  of 
89  Penn.  St.  458.  A  railway  company  au-  the  practice  and  common  use  of  a  stack  by 
thorized  to  use  locomotives  is  not  respon-  many  others  in  the  same  business,  is  ad- 
sible  for  damages  occasioned  by  sparks  missible  on  the  question  of  the  safety  of 
emitted  from  an  engine  travelling  on  its  the  stt^ck.  The  duty  of  the  company  was 
road,  provided  it  is  not  guilty  of  negligence,  performed,  if  the  construction  of  the  stack 
and  has  taken  due  precaution  to  prevent  in-  was  that  which  was  best  adapted  to  the 
jury  from  fire.  Morris  &  Essex  R.R.  Co.  v.  purposes  in  known  practical  use.  Frank- 
State,  86  N.  J.  L.  653.  The  emission  of  ford  &  Bristol  Turnpike  Co.  v.  Philadel- 
sparks  from  an  engineis  not  in  itself  illegal,  phia,  &c  R.  R.  Co.,  54  Penn.  St.  845. 
and  the  loss  of  property  adjacent  to  the  Running  an  engine  through  a  village  where 
road  from  the  sparks,  apart  from  misuse,  is  wooden  buildings  are  so  near  the  track  as 
damnum  absque  injuria.  It  is  the  duty  of  to  be  exposed  to  lire  from  the  sparks,  re- 
railroad  companies,  running  their  engines  quires  a  higher  degree  of  care  than  when 
close  to  buildings,  to  use  the  utmost  vigi-  running  in  the  open  country.  Under  such 
lance  and  foresight  to  avoid  injury.  Every  circumstances,  and  after  the  law  had  been 
known  safeguard  should  be  adopted,  and  stated  in  effect  as  above,  an  iustniction  to 
every  approved  invention  from  time  to  the  jury  that  the  plaintiff  could  not  recover 
time  should  be  used,  to  lessen  the  danger,  if  the  engine  was  in  good  order,  of  proper 
The  best  precautions  in  use  should  be  construction,  and  used  with  ordinary  care, 
adopted.  It  was  held  not  to  be  error  to  was  properly  refused.  When  the  exposui-e 
charge  that  "  if  the  defendants  used  ordi-  of  the  buildings  is  increased  by  reason  of  a 
nary  skill  in  procuring  a  good  and  safe  wind  blowing  towards  them  from  the  en- 
spark-catcher,  such  as  are  most  in  use  in  gine,  which  is  standing  at  rest  upon  the 
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In  an  lUiaois  case,  in  an  action  for  the  baming  of  a  bam  caosed 
by  sparks  from  the  defendant's  engine,  the  jury  were  instructed  that 

track,  the  corpontion  is  responsible  for  the  umilar  engines  upon  other  roads  did  not 
utmost  vigilance  and  care.  Fero  v.  Buffalo  emit  sparks  that  would  set  fire  to  build- 
k  State  Line  B.  B.  Co.,  22  N.  Y.  209.  ings,  evidence  is  competent  in  reply  to 
By  rettaonabU  cart  and  diligence  is  meant,  show  that  such  engines  upon  one  of  said 
having  engines  properly  constructed,  in  roads  have  emitte«l  sparks  which  set  iirR  to 
good  order,  with  suitable  fixtures  for  pre-  objects.  Rosa  v.  Boston,  &c.  R.  R.  Co.,  6 
venting  injuries  by  fire;  the  spark-catchers  Allen  (Mass.),  87.  The  jury  may  infer 
such  as  are  known  to  the  company  to  have  negligence  from  the  fact  that  fire  has  been 
been  used  and  approved  of,  and  best  calcu-  scattered  along  by  an  engine,  where  there 
lated  to  prevent  the  emission  of  sparks,  is  no  other  explanation  of  the  cause.  To 
while  allowing  sufficient  draught  to  create  rebut  that  inference,  the  railway  company 
steam  enough  to  propel  the  engine  at  should  show  the  use  of  the  best  machinery 
proper  speed;  and  such  care  and  diligence  and  contrivances  to  prevent  fire  in  that 
in  using  the  locomotive  upon  the  road,  as  particular  case,  and  that  competent  ser- 
would  be  exercised  by  skilful,  pntdent,  vants  were  employed.  Fitch  v.  Pacific 
and  discreet  persons  having  control  of  the  R.  R.  Co.,  45  Mo.  322.  The  fact  that  fira 
engine,  regarding  their  duty  to  the  com-  was  comnmnicated  from  the  defendant's 
pany,  and  having  a  proper  desire  to  avoid  engine  to  the  plaintiff's  grain,  with  proof 
injuring  propeity  along  the  road.  Balii-  that  this  result  was  not  probable,  from  the 
more,  &c.  R.  B.  Co.  v.  Woodruff,  4  Md  oixlinary  working  of  the  engine,  is  prima 
242.  A  railway  company  is  responsible  for  /acie  proof  of  negligence  sufficient  to  go  to 
fires  caused  by  the  careless  emission  of  the  jury.  In  such  case,  the  finding  of  the 
sparks  in  the  running  of  its  engines,  jury  will  not  be  reviewed.  Hull  r.  Sacra- 
Huyett  V.  Philadelphia,  &c.  R.  R.  Co.,  23  mento  Valley  K.  R.  Co.,  14  Cal.  388. 
Penn.  St  373.  And  for  fires  caused  by  Whero  a  house  was  set  on  fire  by  sparks 
the  negligent  construction  or  management  from  an  engine  on  a  dry  and  windy  day, 
of  their  engines.  Spaulding  v.  Chicago,  and  it  appears  from  the  evidence  that 
&c.  R.  R.  Co.,  80  Wis.  110.  Or  for  dam-  sparks  flew  to  a  great  distance  from  de- 
ages  resulting  from  fire  communicated  from  fendant's  engines  and  also  set  fire  to  several 
cinders  emitted  from  an  engine  operated  fields  and  fences  near  the  same  time  and 
on  its  road,  in  consequence  of  the  negli-  place,  it  was  for  tlie  jury  to  say  whether 
gence  of  its  servants,  or  a  defect  in  the  en-  this  was  sufficient  evidence  ol  carelessness, 
gine,  or  want  of  the  best  contrivances  in  Huyett  p.  Phila.,  &c.  R.  R.  Co.,  23  Penn. 
use  for  the  prevention  of  the  spread  of  fire.  St.  373.  In  a  Vermont  case,  tlie  plaintiffs 
Jackson  v.  Chicago,  &c.  R.  R.  Co.,  31  claimed,  and  their  eWdence  tended  to  prove, 
Iowa,  176  ;  Kansas  Pacific  R.  R.  Co.  v.  that  the  6 re  by  which  their  pro|)erty  wan 
Butts,  7  Kan.  308;  St.  Louis,  &c.  R.  R.  Co.  destroyed  originated  by  fire  communicated 
V.  Gilham,  39  111.  455;  Rood  v.  New  York,  by  the  engines  of  the  defendant.  The  de- 
&c.  R.  R.  Co.,  18  Barb.  (N.  Y.)  80.  An  fendant  gave  evidence  to  show  that  its  en- 
engine  which  throws  sparks  into  a  meadow  gines  wero  not  permitted  to  run  when  not 
one  hundred  feet  from  the  track  is  not  in  good  condition,  or  when  defective  in  the 
provided  with  proper  appliances  for  arrest-  fire-pans,  dampers,  screen,  or  smoke-stack, 
iug  its  sparks.  Illinois  Central  R.  R.  Co.  which  are  the  only  places  where  fire  can 
V.  McClelland,  42  III.  355.  If  it  is  relied  escape.  The  plaintiffs  then  gave  evidence, 
upon  by  the  company  as  a  ground  of  de>  without  objection,  tending  to  show  that 
fence  that  no  burning  sparks  could  reach  engines  in  suitable  rejiair  and  of  proper 
so  far  as  to  set  fire  to  the  property,  evi-  construction  would  not  scatter  fire  so  as  to 
dence  is  competent  to  show  that  the  same  endanger  property.  It  was  held  that  it 
engine  using  similar  fuel,  has  emitted  was  proper  for  plaintiffs  to  show  that,  at 
burning  sparks  which  have  fallen  at  as  or  about  that  time,  defendant's  engines 
great  a  distance;  and  if  evidence  has  been  generally  and  habitually  scattered  fire  in 
introduced  in  defence  to  show  that  other  the  vicinity  of  said  property.    Cleavelaada 
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if  the  engine  was  properly  constructed,  and  supplied  with  all  known 
and  usual  means  for  preventing  the  escape  of  sparks,  the  defendant 

«.  Grand  Trunk  R.  R.  Co.,  42  Vt.  449.  aged,  seldom  communicated  fire  to  the 
When  the  facts  are  agreed,  what  consti-  adjacent  grass  and  stubble;  and  where  it 
tntes  negligence  is  a  question  of  law,  and  ,  appeared  that  something  was  seen  to  be 
the  court  can  determine  what  is  shown  in  thrown  out  of  the  smoke-stack,  and  fall 
the  facts  as  readily  and  as  fully  as  the  db-  into  the  neighboring  stubble,  and  almost 
trict  court.  Kansas  Pacific  R.  R.  Co.  v.  immediately  the  stubble  was  in  a  blaze, 
Butts,  7  Kan.  809.  If  it  appears  that  and  thereafter  a  piece  of  coal  was  found 
there  was  employed  a  greater  amount  of  surrounded  by  ashes  in  the  stubble,  and 
steam  than  was  necessary  on  the  engine,  apparently  the  remnant  of  a  piece  of  coal 
by  reason  of  which  an  undue  quantity  of  six  inches  in  diameter,  which  had  been 
sparks  was  emitted,  that  will  constitute  there  burning;  and  where  the  conductor 
negligence  on  the  part  of  the  company,  if  of  the  train,  at  the  first  station  after  pass- 
such  unnecessary  employment  of  the  steam  ing  these  fires,  telegraphed  to  the  assistant 
caused  the  destruction  of  property.  Great  superintendent  of  the  road  *'that  the  en- 
Western  R.  R.  Co.  V.  Haworth,  89  111.  846.  gine  was  setting  the  country  on  fire; "  and 
It  seemj  that  proof  that  the  engines  in  use  where  it  appeared  from  the  testimony  of 
on  the  railroad  were  properly  inspected  as  experts  that  where  an  engine  starts  a  sue- 
often  as  once  in  two  days,  and  found  to  be  cession  of  fires,  and  others  operated  along 
in  proper  order,  is  sufficient,  although  it  the  same  road  under  similar  circumstances 
does  not  comedown  to  the  very  moment  that  of  wind  and  weather  do  not  start  any,  the 
the  fire  escapedwhich  caused  the  injury,  and  difference  can  be  reasonably  accounted  for 
show  that  at  that  time  there  was  no  defect  only  upon  the  supposition  of  defects  in  the 
in  the  engine.  Spaulding  v.  Chicago,  Ac.  constniction,  condition,  or  management  of 
R.  R.  Co.,  30  Wis.  110.  Witnesses  who  the  engine  doing  the  damage, — it  was  held 
were  a  quarter  of  a  mile  away  from  a  rail-  that  a  verdict  finding  negligence  would  be 
road-track  at  the  time  a  train  passed,  about  sustained,  although  several  competent  wit- 
fifteen  minutes  afterward  observed  fire,  nesses,  who  examined  the  engine  at  and 
and  going  to  the  place,  found  it  was  shortly  after  the  fire  testified,  that  it  was  in 
burning  on  the  right  of  way,  and  also  perfect  order  and  supplied  with  the  l)est 
in  the  plaintiff's  field  about  fifteen  yards  appliances  for  preventing  the  escape  of  fire, 
west  of  the  light  of  way.  The  wind  was  and  that  the  engineer  was  competent  and 
blowing  from  the  east,  and  the  right  of  careful,  and  he  testified  that  he  used  all 
way  was  covered  with  very  dry  grass  and  possible  care  and  precautions  to  prevent 
weeds.  There  was  no  fire  on  the  east  side  the  escape  of  sparks  ond  fire  upon  that 
of  the  track,  and  none  had  been  observed  day;  and  although  there  was  no  direct 
before  the  passage  of  the  train.  It  was  testimony  contradicting  these  witnesses, 
held  that  this  was  evidence  enough  to  sub-  and  that  it  was  impossible  for  any  one 
mii  to  the  jury  on  the  question  whether  from  the  testimony  to  point  out  in  what 
the  fire  escaped  from  the  locomotive  that  respect,  if  at  all,  the  engine  was  defective, 
drew  the  train.  Redmond  v.  Chicago,  &c.  or  out  of  order,  or  the  engineer  guilty  of 
R.  R.  Co.,  76  Mo.  650.  In  a  Kansas  case  negligence.  Atchison,  &c  R.  B.  Co.  v. 
it  appeared  that  the  engine  in  passing  over  Campbell,  16  Kan.  200;  Kenney  v.  Hanni- 
a  distance  of  a  few  miles  with  an  ordinary  bal,  &c.  R.  R.  Co.,  70  Mo.  248.  Where 
load,  set  the  adjacent  grass  and  stubble  on  the  issue  was,  whether  the  fire  which  de- 
fire  several  times;  that  though  this  engine  stroyed  plaintiff's  bam  was  caused  by  neg- 
bad  been  backward  and  forward  over  the  ligence  of  the  defendant  in  rtmning  its 
same  road  during  all  of  that  fall,  and  engine,  the  defendant  showed  that  the  en- 
though  other  engines  were  passing  and  re-  gine  was  a  perfect  one  in  all  respects,  and 
passing,  some  upon  the  same  Bay,  yet  no  was  provided  with  all  suitable  appliances 
fires  had  been  communicated  other  than  for  preventing  the  escape  of  fire;  and  the 
these  upon  this  day  from  this  engine;  that  persons  in  charge  of  the  engine  at  the  time 
engines  in  good  order,  and  carefully  man-  testified  that  it  was  run  in  a  careful  manner, 

vou  II.  —  41 
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was  not  liable  unless  the  fire  was  caused  by  the  negligent  and  un- 
skilful managemeTU  of  the  engine  by  the  defendant's  agents,  and 
they  were  required  to  find  specially  whether  the  defendant  was 
guilty  of  negligence  which  caused  the  loss,  and,  if  so,  in  what  such 
negligence  consisted.  The  jury,  answering  the  first  question  affirma- 
tively, found  that  the  negligence  consisted  in  "not  using  proper  pre- 
caution in  handling  the  engine  to  prevent  the  extraordinary  escape 
of  sparks  in  passing  the  bam ;"  and  the  finding  was  held  to  be  suffi- 
ciently specific.^ 

Sec.  330.  Negligence  of  the  Property-Owner. — The  owner  of  lands 
adjacent  to  a  railway  is  not  obliged  to  keep  his  lands  contiguous  to 
the  track  free  from  leaves  or  other  combustible  matter.^  Thus, 
where  the  contributory  negligence  charged  consisted  in  permitting 
an  accumulation  of  hay  and  shavings  between  two  buildings  de- 
stroyed, and  under  one  of  them,  which  was  set  upon  blocks  two  and 

and  that  the  spark-arresters  on  the  smoke-  Ck».,  9  Nev.  271.     For  damages  done  to 

pipe,  and  in  the  fire-box,  were  both  closed,  the  land  itself,  as  well  as  those  affectiiij; 

so  that  no  dangerous  coals  or  sparks  could  crops,  fences,  etc.,  by  fire  caused  by  negli- 

escape  therefrom.     The  testimony  for  the  gence,  the  (lerson  who  was  in  the  actual 

plaintiff  was  not  only  that  the  bam  was  possession  and  occupancy  of  the  land  may 

found  on  fire    shortly  after  the    engine  recover  without  proof  of  paper  title,  unless 

passed,  but  that,  at  the  time  of  such  pass-  the  defendant  show  an  outstanding  adverse 

age,  the  engine  was  emitting  sparks  in  title  to  the  land  higher  than  a  mere  ihs- 

great  numbers,  and  coals  an  inch  or  more  sessory  one.      McNarra  v.   Chicago,  &&. 

iu  length;  that  some  of  these  struck  the  R.  R.  Co.,  41  Wis.  69.     In  an  action  to 

bam,  and  some  went  under  it;  that  coals  recover  for  an  injury  to  the  freehold,  plain- 

of  a  similar  size  were  seen  immediately  tiff  must  show  such  title  as  entitles  him  to 

after  on  the  track  and  on  the  snow  beside  damages,  not  to  the  possession  merely,  but 

the  track,  in  the  immediate  vicinity  of  the  to  the  freehold.     Miller  v.  Long  Island 

barn;  and  that  several  stumps,  a  short  R.  R.  Co.,  71  N.  Y.  880.     Where  a  person 

distance  from  the  barn  and  near  the  track,  brings  a  suit  to  recover  damages  for  a  loss 

were  also  found  to  be  on  fire  a  short  time  by  fii^e  of  premises  which  he  alleges  to 

after.     Officers  of  the  company  also  testi-  have  belonged  to  him,  the  defendant  may, 

fied  that,  if  the  engine  had  been  properly  in  order  to  contradict  the  allegations  of 

run  and  cared  for,  no  coals  of  the  size  de-  ownership,  put  in  evidence  the  record  of 

scried  could  have  escaped.     It  was  held  a  judgment  recovered  by  another  party 

that  the  court  did  not  err  in  refusing  a  against  an  insurance  company  for  the  loss, 

nonsuit.    Brusbeigv.  Milwaukee,  &c.  R.R.  This  is  some  evidence,  though  not  stiong 

Co.,  55  Wis.  106.     The  plaintifi*  is  not  re-  or  important,  that  the  plaintiff  was  not  tlte 

quired  to  prove  whieh  one  of  the  defend-  owner.     Albert  v.  Northern  Central  R.  R 

ant's  engines  set  the  fire  complained  of.  Co.,  98  Penn.  St.  316. 
Bevier  v.  Delaware  &  Hudson  Canal  Co.,         ^  CasweU  v,  Chicago  &  North  Western 

13   Hun   (N.   Y.),   254.      In    an  action  R.  R.  Co.,  42  Wis.  198. 
against  a  railway  company  for  negligence         *  Delaware,  &c.  R.  R.'  Co.  v.  Salmon, 

in  setting  a  fire  to  cord- wood,  it  was  held  89  N.  J.  L.  299;  Salmon  v.  Delaware,  &c. 

that  the  fact  of  a  fire  having  occurred  in  R.  R.  Co.,  88  N.  J.  L.  5;  Philadelphia, 

the  woodyard  previous  to  the  building  of  &c.  R.  R.  Co.  v.  Schultz,  93  Penn.  St 

the  railway  was  entirely  irrelevant     Lon-  841;  Pittsburgh,  &c.  R.  R.  Co.  v.  Jones, 

gabangh  v.  Virginia  City  '&  Truckee  R.  R.  86  Ind.  496. 
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one-half  feet  high,  and  with  the  side  next  the  track  left  open  below 
the  sills,  it  was  held  that  the  question  of  contributory  negligence 
should  be  submitted  to  the  jury.^  In  a  New  York  case,  the  plain- 
tiff was  accustomed  to  stable  his  horse  in  a  barn  situated  within 
about  two  feet  of  the  fence  beside  the  defendant's  road ;  the  bed- 
ding and  manure  of  the  horses  were  thrown  out  of  a  window  in  the 
barn  near  the  track,  and  allowed  to  accumidate  during  a  hot,  dry 
season,  from  the  spring  until  in  July,  when  it  was  set  on  fire  by  a 
spark  from  one  of  defendant's  engines.  It  was  held  that  the  evi- 
dence of  contributory  negligence  on  the  part  of  the  plaintiff  was 
sufficient  to  require  the  question  to  be  submitted  to  the  jury.*  A 
person  is  not  bound  to  provide  appliances  to  prevent  fires  arising 
from  the  negligence  of  a  railway  company.^ 

Damage  caused  by  fire  through  the  negligence  of  one  party,  but 
increased  through  the  negligence  of  the  party  suffering  the  loss,  may 
be  recovered  up  to  the  time  when  the  contributoiy  negligence  began 
to  affect  the  result ;  hence  there  was  error  in  the  charge  to  the  jury 
when  it  would  be  understood  by  them  that,  if  the  plaintiff  neglected 
to  do  what  a  prudent  man  would  have  done  when  he  learned  of  the 
fire,  it  defeated  his  right  of  recovery  for  the  previous  as  well  as  sub- 
sequent damages.*  It  is  held  that  no  obligation  rests  upon  the 
owners  of  property  along  a  railway  to  keep  it  in  a  condition  to  be 
always  safe  from  the  fires  thrown  from  passing  engines.  They  are 
not  bound  to  remove  combustible  material  on  their  own  land  in 
order  to  obviate  the  consequences  of  possible,  or  even  probable,  neg- 
ligence of  the  company;  and  in  such  cases  there  is  not  contribu- 
tory negligence  on  the  part  of  the  owner  of  the  property  destroyed.*^ 
Thus,  where  a  bam  quite  near  a  railway  track  was  negligently 
burned  by  sparks  from  an  engine,  it  was  held  not  evidence  of  con- 
tributory negligence  that  the  owner  suffered  the  roof  to  be  in  such 
condition  that  it  was  more  liable  to  take  fire  than  if  it  had  a  secure 
and  safe  roof  ^ 

If  a  person  places  cord-wood  upon  the  right  of  way  of  a  railroad, 
under  contract,  express  or  implied,  with  the  company  so  to  do,  he 

1  Murphy  v.  Chicago,  frc  R  B.  Co.,         ^  Stebbins  v.  Central  Yt.  B.  R.  Co.,  54 

45  Wis.  222.  Vt.  464. 

'  Collins  V.   New  York  Central,   Ac.         '  Richmond,  &c.  R,  R  Co.  v.  Medley, 

R.  R.  Co.,  5  Hun  (N.  Y.),  499;  affirmed,  75  Va.  499. 
71  N.  Y.  609.  •  Philadelphia,  Ac.  R.  R  Co,  r.  Hen- 

*  McLaren  v.  Canada  Central  R.  R  Co.,  derson,  80  Penn.  St  182. 
82  U.  C.  C.  P.  824. 
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does  not  thereby  contribute  to  an  injury  caused  by  the  destruction 
of  the  wood  by  fire  communicated  from  a  passing  engine.^  The  fact 
that  the  plaintiff  had  not  ploughed  around  stacks,  so  as  to  prevent  fire 
from  reaching  them,  is  not  negligence  |>er«e.  Whether  it  amounts  to 
negligence  is  a  question  of  fact  to  be  determined  by  the  circumstances 
of  the  case.^  Persons  who  live  near  railroads  are  bound  to  take 
notice  of  the  increased  danger  to  their  property  from  fire,  and  to 
exercise  a  proportionate  amount  of  care  to  protect  it.^  And  persons 
occupying  farms  along  a  line  of  railway  are  entitled  to  cultivate 
them  in  the  usual  manner,  and  may  recover  damages  for  fires  caused 
by  the  negligence  of  the  railway  company,  although  they  have  not 
ploughed  up  the  dry  grass  or  taken  other  unusual  means  to  guard 
against  injuries  by  fire.^  In  an  action  against  a  railway  company  to 
recover  the  value  of  certain  stacks  of  oats,  destroyed  by  a  fire  set  by 
its  engine,  evidence  of  the  custom  of  the  neighborhood,  not  to  plough 
around  the  stacks,  is  not  competent  for  the  purpose  of  showing  a 
want  of  contributory  negligence.*  A  party  cannot  be  chargeable 
with  negligence  for  not  doing  that  which,  if  done,  would  afiford  him 
no  protection;  and  evidence  tending  to  show  that  the  plaintiff's 
failure  to  plough  around  his  hay-stacks  did  not  contribute  to  the  loss 
is  admissible.^  The  fact  that  a  farmer  permits  dry  grass  and  other 
combustible  matter  to  remain  on  his  land  does  not  constitute  con- 
tributory negligence  on  his  part  so  as. to  prevent  him  from  recover- 
ing against  a  railway  company  for  the  destruction  of  property  there 
situate,  caused  by  fire  escaping  from  a  passing  train  and  driven  by  a 
high  wind  through  similar  combustible  matter  on  the  company's 
right  of  way  and  on  an  intervening  farmJ 

Though  a  burning  railway-car  which  is  run  off  on  a  switch  to  save 
the  train  and  main  track  is  negligently  stopped  so  near  another^s 
property  as  to  ignite  and  consume  it,  the  company  is  not  liable  for 
the  injury,  if  the  owner  of  the  property,  or  his  agents  or  employes 

1  Pittsbui^h,  Ac.  R.  R.  Co.  v.  Nelson,         «  Snyder  v.  P.  G.  fr  St  L.  R.  B.  Co., 

51  Ind.  150.  11  W.  Va.  14. 

*  Karsen   v,   Milwaukee    &   St   Paul         *  Ormond  v.  Central  Iowa  R  R.  Co., 

R.  R  Co.,  29  Minn.  12;  Burlington,  &c.  58  Iowa,  742. 

R.   R.   Co.   V.   Westover,   4   Neb.    268 ;         «  Lewis  «.  Chicago,  &c  R.  R  Co.,  67 

Lindsay  v.  Winona,  &c.  R  R.  Ca,  29  Iowa,  127. 

Minn.  411;  Kansas  City,  &c.  R  R.  Co.  r.         '  Palmer  v.  Missouri  Pacific  R.  R.  Co., 

Owen,  25  Kan.  419;  Kansas  Pacific  R  R  76  Mo.  217;  Erd  v,  Chicago,  &c  R  R 

Co.  v.  Brady,  17  Kan.  880.  Co.,  41  Wis.  65;  Pitt8bui|;h,  ftc.  R  R. 

s  Kansas  City,  Fort  Scott,  &Gulf  R  R  Co.  v.  Hixon,  79  Ind.  111. 
Ca  V,  Owen,  25  Kan.  419. 
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having  charge  of  it,  are  present  and  can  save  it,  but  re/use  to  do  so ; 
or  if  they  arrive  after  the  property  is  on  fire  they  must  save  what 
they  can,  or  that  omitted  to  be  saved  will  go  in  mitigation  of  the 
damages ;  but  agents  or  employes  of  the  owner  in  other  business,  not 
connected  with  the  property,  are  under  no  legal  obligation  to  protect 
it,  and  their  omission  to  do  so  is  not  contributory  negligence  on  the 
part  of  the  owner.^  But  the  fire  having  originated  thirty  or  forty 
rods  from  the  plaintiff's  land,  and  the  only  evidence  bearing  on  his 
negligence  being  that  he  saw  smoke  rising  from  defendant's  track 
on  two  or  three  days, — the  last  time  being  eight  days  before  his 
property  was  burned,  —  and  took  no  measures  to  have  the  fire  ex- 
tingidshed,  it  was  held  that  this  would  not  sustain  a  finding  of  con- 
tributory negligence.*  But  where  fire  is  communicated  to  a  building, 
the  owner  cannot  recover  for  the  loss  of  such  property,  if  he  could 
easily  and  without  dang&r  ham  saved  it  from  destruction^  But  he  is 
not  bound  to  use  extraordinary  means  to  extinguish  or  prevent  the 
spread  of  the  fire.* 

The  fact  that  the  building  would  not  have  been  set  on  fire  if  the 
plaintiff  had  not  left  a  window  open  facing  the  railw^ay  is  not  a 
defence.  Thus,  in  an  action  against  a  railway  company,  by  the 
owner  of  land  lying  contiguous  to  the  defendant's  track,  to  recover 
damages  for  the  burning  of  a  house  situated  on  the  land,  and  of 
personal  property  therein  belonging  to  him,  alleged  to  have  been 
caused  by  sparks  escaping  from  the  locomotive  used  by  the  defend- 
ant, which  was  not  provided  with  a  sufficient  spark-arrester,  the 
jury,  with  their  general  verdict  for  the  plaintiff,  found  specially  that 
the  plaintiff^s  house  was  set  on  fire  by  sparks  emitted  from  the 
smoke-stack  of  an  engine  which  was  provided  with  an  improper,  defec- 
tive, and  unsafe  spark-arrester ;  that  if  the  engine  had  had  a  proper 
spark-arrester  the  burning  could  not  have  occurred ;  that  the  sparks 
entered  an  unoccupied  upper  room  of  the  house,  through  a  window 
fronting  on  the  track,  left  open  by  the  plaintiff ;  and  that,  though 
the  opening  of  the  window  contributed  to  the  burning,  yet,  as  the 
plaintiff  did  not  know  of  the  use  or  presence  of  the  defective  engine, 
he  was  not  guilty  of  negligence  in  having  the  window  open.  It 
was  held  that  the  defendant  was  not  entitled  to  judgment  on  the 

1  St.  LouiB,  &c.  R.  R.  Co.  V.  Hecht,         '  Chicago  &  Alton  R.  R.   Co.  v.  Feu- 

3S  Ark.  857.  .  nell,  94  111.  448. 

*  McNana  v,  Chicago,  &c.  R  E.  Co.,         *  Bevierv.  Delaware,  &c.  Co.,  IS  Hun 

41  Wis.  69.  (N.  Y.),  264. 
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special  verdict.^  la  the  absence  of  evidence  tending  to  show 
whether  the  plaintiff  was  or  was  not  negligent,  the  court  should 
direct,  and  the  jury  should  find,  that  he  was  not  negligent'  Where 
a  party  erects  his  building  at  a  reasonably  safe  distance  from  the 
railroad  track,  he  cannot  be  held  guilty  of  negligence  because  it  is 
so  situated  as  to  be  liable  to  be  set  on  fire  by  another,  subsequently 
erected  in  dangerous  proximity  to  the  track.®  And  where  a  railway 
is  constructed  at  such  a  distance  from  a  building  that  it  is  not  likely 
to  be  set  on  fire  by  sparks  from  engines  properly  constinicted,  it  is 
not  negligence  in  the  owner  not  to  remove  the  building.^ 

The  eroction  of  buildings  by  the  permission  of  a  railroad  company 
within  the  line  of  its  roadway  by  other  parties,  for  convenience  in 
delivering  and  receiving  freight,  is  not  inconsistent  with  the  purposes 
for  which  the  charter  was  granted ;  and  a  license  by  the  company 
to  such  other  parties  is  admissible  to  show  its  consent  to  the  occu- 
pation of  its  premises.  Where  the  statute  of  a  State  provides  that 
"  when  an  injury  is  done  to  a  building  or  other  property  by  fires 
communicated  by  a  locomotive-engine  of  any  railroad  corporation, 
the  corporation  shall  be  responsible  in  damages  for  such  injury,"  and 
have  an  insurable  interest  in  such  property  "along  its  route,"  it 
was  held  that  the  phrase  "  along  its  route "  means  in  proximity  to 
the  rails  upon  which  the  locomotive-engines  run ;  and  that  the  cor- 
poration is  liable  for  such  an  injury  to  buildings  or  other  property 
along  its  route,  whether  they  are  outside  of  the  lines  of  its  roadway 
or  lawfully  within  those  lines.^  A  party  who  erects  a  building  on 
or  near  a  railway  track  knows  the  dangers  incident  to  the  use  of 
steam  as  a  motive  power,  and  must  be  held  to  assume  some  of  the 
hazards  connected  with  its  use  on  such  thoroughfares.  While  the 
party  has  the  right  to  erect  a  building  near  the  track,  and  in  an 
exposed  position,  yet  if  he  does  so,  he  is  bound  to  a  higher  degree 
of  care  in  providing  proper  means  to  protect  his  property  from 
fire  than  a  person  in  a  less  exposed  position,  and  is  also  required  to 
use  all  reasonable  means  to  save  his  property  in  case  a  fire  should 
occur.^ 

Warehousemen  who  have  authorized  the  use  of  a  locomotive  on 

1  Louisville,  &c.  B.  R.  Co.  v,  Richard-         *  Caswell  r.  Chicago,  &c.  R.  R.  Co., 

son,  66  Ind.  43.  42  Wis.  198. 

«  Central  Branch  Union  Pacific  R.  R.  »  Grand  Trunk  R.  R.  Co.  v.  Richard- 
Co.  V.  Hotham,  22  Kan.  41.  son,  91  U.  S.  454. 

*  Toledo,  &C.  R.  R  Co.  v.  Mazfield,         <*  Chicago  &  Alton  R.  R.  Co.  v.  Pen- 

72  III.  95.  nell,  94  IlL  448. 
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their  premises,  and  have  known  of  its  use  and  acquiesced  in  it,  have 
no  right  of  action  for  damage  done  to  their  property  by  fire  set  by 
sparks  from  such  engine.  Thus,  the  owners  of  a  warehouse  owned 
a  railway  track  running  on  their  own  premises  near  it,  and  em- 
ployed a  railway  company  to  send  an  engine  to  draw  cars  over  it 
for  their  accommodation.  The  engine  threw  off  sparks  badly,  and 
this  they  observed  and  complained  of,  but  nevertheless  continued  to 
make  use  of  it  for  a  long  time.  At  last  the  warehouse  was  burned 
by  sparks  emitted  from  the  engine,  and  it  was  h\3ld  that  the  plaintiff 
had  no  redress  therefor,  as  he  had  virtually  licensed  the  use  of  the 
defective  engine.^ 

Sec.  331.  statutory  Liability.  —  In  some  of  the  States  it  is  pro- 
vided by  statute  that  the  fact  that  a  fire  is  set  by  sparks,  etc.,  from 
an  engine  shall  be  prima  facte  evidence  of  negligence.  But  this 
merely  makes  proof  of  the  communication  of  fire  evidence  sufficient, 
in  the  absence  of  proof  that  the  company  was  not  in  fact  negligent, 
to  warrant  a  verdict  against  the  company.^  It  is  not  sufficient,  to 
rebut  this  presumption,  for  the  company  to  show  that  its  engines 
were  provided  with  the  best  and  most  approved  appliances,  but  it 
must  also  show  that  they  were  properly  and  carefully  managed,* 
and  that  its  roadway  was  kept  clear  of  dry  and  combustible  mat- 
ter.^ In  such  cases  it  is  sufficient  for  the  plaintiff  to  show  that 
the  fire  was  set  by  the  company's  engines,  etc.,  and  the  burden  is 
thrown  upon  the  company  of  showing  that  it  was  not  set  by  its  negli- 
gence.^ In  some  of  the  States  railway  companies  are  made  liable, 
iiTespective  of  the  question  of  negligence,  for  fires  set  by  their 
engines,  and  as  a  compensation  for  this  extraordinary  liability  are 
given  an  insurable  interest  in  such  property  ;  and  these  statutes  have 
been  held  to  be  constitutional,  even  in  their  application  to  corpora- 
tions established  before  the  statute  was  passed,  and  although  dam- 
ages for  the  risk  of  fire  were  considered  when  the  land  was  taken.* 
Where  the  statute  extends  to  "  buildings  or  other  property,"  it  covera 

1  Spear  r.    Marquette,    Houghton,  &  R.  R.  Co.,  29  Minn.  68  ;  Campbell  v,  St. 

Ontonagon  R.  R.  Co.,  49  Mich.  246.  Louis,  Ac.  R.  R.  Co.,  68  Mo.  498  ;  Coates 

»  Pittsburgh,  &c.  R.  R.  Co.  v.  Camp-  v.  West  Jersey  R.  R.  Co.,  44  N.  J.  U 

beU,  86  ni.  443.  247  ;  Anderson  v,  Wabash,  &c.  R.  R.  Co. 

«  St.  Louis,  Ac.  R.  R.  Co.  v.  Funk,  86  2  Utah,  518. 
111.  460.  •  Lyman  v.  Boston,  Ac.  R.  R.    Co.,  4 

*  Pittsburgh,  Ac.  R.R.  Co.  r.CampbeU,  Cush.    (Ma.ss.)   288;   Pierce  v.  Worces- 

arUe.  ter,  &c.  R  R  C^.,  105  Mass.  199 ;  Rode- 

^  Annapolis,  &c.  R.  R.  Co.  r.  Gantt,  89  raacher  v,  Milwaukee,  &c.  R.  R.  Co.,  41 

Md.  115 ;    Sibilrud  v,  Minneapolis,  &c.  Iowa,  297. 
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woodlands  or  growing  treea,^  and  other  property  real  or  personal,* 
and  embraces  all  property  destroyed  by  the  fire  first  communicated 
by  such  engines.*  Under  these  statutes  the  plaintifif  is  only  required 
to  show  that  the  fire  was  communicated  from  the  defendant's  ''  en- 
gines ; "  and  no  degree  of  care  on  the  part  of  the  defendant  will  defeat 
its  liability;  nor  will  the  contributory  negligence  of  the  plaintiff, 
unless  it  amounts  to  actual  fraud  by  an  intentional  exposure  of  the 
property,  operate  as  a  defence  * 

Sec.  332.  Remote  FireB.  —  A  railway  company  is  not  excused 
from  liability  because  the  fire  injuring  or  destroying  the  plaintifTs 
property  first  fell  upon  the  land  of  another,  and  from  thence  was 
communicated  to.  the  plaintiffs  land  by  means  of  dry  grass,  stubble, 
or  other  combustible  materials,  or  even  passes  over  the  land  of 
several  intervening  owners  before  it  reaches  the  plaintiff's  land,  at 
a  great  distance  from  the  point  where  it  was  first  kindled^  Thus, 
where  a  spark  from  a  locomotive  set  fire  to  grass  near  the  track  and 
spread  in  a  direct  line,  without  break,  across  land  of  several  different 
proprietors,  and  a  highway,  to  the  plaintiff's  woodland  half  a  mile 
away,  it  was  held  responsible  for  the  injury.®  So,  where  a  fire  was  set 
by  sparks  from  a  locomotive-engine  to  wood  piled  against  a  freight- 
house  at  the  railroad-station  in  a  village,  which  consumed  the  freight- 
house  and  spread  to  and  injured  the  station-house,  which  was  thirty 
feet  distant  from  the  freight-house,  and  a  dwelling-house  about  six- 

1  Ross  V.  Boston,  &c.  R.  R.  Co.,  6  Al-  R.  R.  Co.,  74  N.  C.  877  ;  Burlington,  kc 

len  (Mass.),  87  ;   Pratt  v,   Atlantic,  &c.  R.  R.  Co.  v.  Westover,  4  Neb.  268  ;  Eel- 

R.  R.  Co.,  42  Me.  679.  logg  v.  Chicago,  Ac.  R.  R.  Ca,  26  Wis. 

*  Ross  t\  Boston,  &c.  R.  R.  Co.,  ante.  223  ;  Hoyt  o.  Jeffera,  30  Mich.  181  ;  To- 
But  see,  cojUra,  holding  that  it  does  not  ledo,  &c.  R.  R.  Co.  v.  Matheisbaugb,  71 
not  apply  to  movable  property.  Chapman  111.  572  ;  Fent  r.  Toledo,  &c.  R.  R.  Co., 
t;.  Atlantic,  &c.  R.  R,  Co.,  37  Me.  92,  69  111.  349 ;  McCoun  v.  New  York  Central 
—  as,  a  lot  of  cedar  posts  cut  and  piled  R.  R.  Co.,  66  Barb.  (N.  Y.)  338 ;  Atchi- 
near  the  railway.  Pratt  v.  Atlantic,  &c.  son,  &c.  R.  R.  Co.  v.  Stanford,  12  Kan. 
R.  R.  Co.,  ante.  354  ;  Delaware,  &c.  R.  R.  C-o.  v.  Salmon, 

>  Hart  V.  Western  R.  R.  Co.,  13  Met.  40  N.   J.  L.  299  ;    Kuhn  v.  Jewett,    32 

(Mass. )  99.  N.  J.  £q.  647  ;  St.  Joseph,  &c.  R.  R.  Co. 

*  Rowell  p.  Railroad  Ca,  67  N.  H.  v.  Chase,  11  Kan.  47  ;  Milwaukee,  &c 
132.  R.  R.   Co.   V.    Kellogg,  94   U.   S.   469  ; 

*  Atchison,  &c  R.  R.  Co.  v.  Bates,  16  Philadelphia,  kc.  R.  R.  Co.  r.  Constable, 
Kan.  252  ;  Penn.  R.  R.  Co.  v.  Hope,  80  39  Md.  149 ;  Baltimore,  kc.  R.  R.  Co.  v. 
Penn.  St  373  ;  Toledo,  &c.  R.  R.  Co.  v.  Shipley.  39  Md.  251  ;  White  v.  Colorado, 
Knoxfield,  72  lU.  96  ;  Penn.  R.  R.  Co.  kc  R.  R.  Co.,  6  DilL  (U.  S.  C.  C.)  428; 
V.  Lacey,  89  Penn.  St  458  ;  Webb  v.  Smith  v.  London,  &c.  By.  Co.,  L.  R.  5 
Rome,  &C.  R.   R.  Co.,    49   N.  Y.    420  ;  C.  P.  98. 

Field  9.   N.  Y.  Central   R.   R.  Co.,  32         •  Perley  v.    Eastern    R.  R.  Co.,  98 
K.   Y.   389  ;  Troxler  v.   Richmond,   &c.    Mass.  414. 
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teen  hundred  feet  distant  from  the  station-house,  and  seven  hundred 
and  forty  feet  from  the  track,  caught  fire  from  sparks  wafted  from  this 
conflagration,  and  was  injured,  it  was  held  that  the  railroad  company 
was  liable  for  the  injury.^  So  it  has  been  held  liable  for  injuries  from 
fire  where  it  has  spread  to  property  eight  miles  away,'^  being  swept 
by  a  high  wind  in  such  a  manner  that  the  consequences  might  have 
been  anticipated.  In  a  New  Jersey  case  *  the  court  stated  the  rule  to 
be  that  where  a  fire  originates  in  the  negligence  of  another,  and  is  not 
immediately  communicated  to  the  property  destroyed,  but  is  commu- 
nicated from  one  building  to  another  until  it  reaches  the  property 
destroyed,  casual  connection  will  only  cease  when  between  the  neg- 
ligence and  the  damage  an  object  is  interposed  which  would  have 
prevented  the  damage,  if  due  care  had  been  taken.  In  such  case, 
when  the  burning  matter  is  oil,  a  running  stream  may  form  a  natural 
link  in  the  chain  of  causation.  Where  a  fire  originates  in  the  care- 
lessness of  a  defendant,  and  is  carried  directly  by  a  material  force* 
whether  it  be  the  wind,  the  law  of  gravitation,  combustible  matter 
existing  in  a  state  of  nature,  or  a  running  stream,  to  the  plaintifiTs 
property,  and  destroys  it,  the  defendant  is  legally  answerable  for  the 
loss.  But  in  a  Pennsylvania  case  ^  it  was  held  that  an  act  is  not  to 
be  considered  the  proximate  cause  of  an  injury,  unless  the  injury 
was  such  a  consequence  as  under  the  surrounding  circumstances  of 
the  case,  might  and  ought  to  have  been  foreseen  by  the  actor  as 
likely  to  flow  from  his  act ;  and  that  where,  owing  to  failure  of  the 
engineer  of  an  oil  train  seasonably  to  observe  an  earth- slide  upon 
the  track,  the  train  was  thrown  off,  the  oil-cars  burst,  and  the  ignited 
oil  was  carried  by  the  waters  of  a  creek  against  buildings  of  an 
adjacent  land-owner,  destroying  them  by  fire,  the  company  could 
not  be  held  chargeable  for  the  loss.^     It  is  now  generally  held  that 

1  Safford  v.  Boston  &  Maine  R.  R.  Co.,  B.  R.  Co.,  49  N.  Y.  420.    See  also  Mil- 

103  Mass.  583.  waukee,  &c.  R.  R  Co.  v,  EeUogg,  94  U.  S. 

s  Poeppers  v.  Missouri,  &c.  R.  R.  Co.,  474;  Oil  Creek,  &c  R.  R.  Co.  v.  Keighron, 

67  Mo*  715.  74  Penn.   St.  316 ;  Penn.  R.  R.  Co.  v. 

«  Kuhn  V,  Jewett,  82  N.  J.  Eq.  647.  Hope,  80  Penn.  St  878  ;  Penn.,  &c.  R.  R. 

4  Hoag  V.  Lake  Shore,  &c.  R.  R.  Co.,  Co.  r.  Lacey,  89  Penn.  St.  458.  .Connected 

85  Penn.  St.  293.  with  a  railway  was  a  branch  on  which 

•  Penn.  R.  R.  Co.  r.  Kerr,  62  Penn.  were  oil-stations,  where  the  main  company 
St.  853  ;  Ryan  v,  N.  Y.  Central  R.  R.  Co.,  left  its  cars  to  be  filled  by  the  owners  of 
85  N.  Y.  210.  But  this  rule  has  been  the  oil,  and  then  moved  them.  Two  cars 
repudiated  in  New  York,  and  it  is  now  coupled  together  were  placed  at  a  station 
held  that  the  company  is  liable  for  injuries  on  a  steep  grade,  under  chaise  of  the  oil 
from  a  fire  although  it  is  transmitted  over  company's  supeiintendent,  none  of  the  rail- 
intervening  lands.     Webb  v.  Rome,  &c.  way  company's  employes  being  there.  The 
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the  intervention  of  a  new  and  independent  agency  is  necessary  to 
prevent  liability,  and  the  circumstance  that  the  fire  was  spread  by 
the  wind  will  not  defeat  liability.^  In  an  English  case,  workmen 
employed  by  the  defendant,  after  cutting  the  grass  and  trimming  the 
hedges  bordering  the  railway,  placed  the  trimmings  in  heaps  between 
the  hedge  and  the  line,  and  allowed  them  to  remain  there  fourteen 
days  during  very  hot  weather,  which  had  continued  for  some  weeks. 
A  fire  broke  out  between  the  hedge  and  the  rails,  and  burnt  some  of 
the  heaps  of  trimmings  and  the  hedge,  and  spread  to  a  stubble-field 
beyond,  and  was  there  carried  by  a  high  wind  across  the  stubble- 
field  and  over  a  road,  and  burnt  the  plaintiif 's  cottage,  which  was 
situated  about  two  hundred  yards  from  the  place  where  the  fire 
broke  out  There  was  evidence  that  an  engine  belonging  to  the 
defendant  had  passed  the  spot  shortly  before  the  fire  was  first  seen, 
but  no  evidence  that  the  engine  had  emitted  any  sparks,  nor  any 
fui-ther  evidence  that  the  fire  had  originated  from  the  engine ;  nor 
was  there  any  evidence  that  the  fire  began  in  the  heaps  of  trimmings, 
and  not  on  the  parched  ground  around  tfaeuL  It  was  held  that  it  being 
a  matter  of  common  knowledge  that  engines  do  emit  sparks,  there 
was  evidence  for  the  jury  that  the  fire  originated  in  «parks  from  the 
engine  that  had  just  passed ;  that  there  was  evidence  for  the  jury 
that  the  defendant  was  negligent  in  leaving  the  dry  trimmings; 
that  the  trimmings  either  originated  or  increased  the  fire,  and  caused 
it  to  spread  to  the  stubble-field;  and  that  if  the  defendant  was  n^- 
ligent  it  was  responsible  for  the  injury  that  resulted  from  its  conduct 
to  the  plaintiff*,  although  it  could  not  have  reasonably  anticipated 
that  such  injury  would  be  caused  by  it  *  Where  ivx)  fires  are  caused 
by  sparks  emitted  from  one  of  the  defendant's  engines,  and  neither 
of  the  fires  is  kindled  on  the  land  of  the  plaintiff,  but  each  is  kin- 
dled on  the  land  of  a  different  owner,  and  these  two  fires  spread, 
finally  uniting,  and  then  pass  over  the  property  of  several  landed 
proprietors  and  finally  reached  the  plaintiff's  property,  three  and  a 
half  to  four  miles  distant  from  where  the  fires  were  first  kindled. 


superiDtendent  liaying  filled  one  car,  de-  gence  of  the  snperintendent  as  that  of  its 

tached  it  to  fill  another  ;  the  first  car  ran  own  employ^     Oil  Creek  R.  R.  Co.  v. 

down  the  grade  and  collided  with  an  en-  Eeighron,  74  Penn.  St.  316. 

gine,  which  set  fire  to  the  cars  and  humed         ^  Kenney  v.  Hannibal,  &c.  B.  R.  Co., 

a  neighboring  house.     In  a  suit  against  70  Mo.  252. 

the  company  for  burning  the  house,  it  was         *  Smith  v,  London,  &c.  Ry.  Co.,  L.  R. 

held  that,  as  between  the  company  and  6  C.  P.  14  ;  Smith  v.  London  Ry.  Co., 

third  persons,  it  was  liable  for  the  negli-  L.  R.  5  C.  P.  98. 
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and  there  do  damage,  the  deunage  is  not  too  remote  to  be  recovered.^ 
In  a  Missouri  case  sparks  escaping  from  a  railroad  locomotive  set 
fire  to  the  prairie  adjoining  the  company's  right  of  way  at  a  place 
where  the  grass  was  very  rank  and  dry.  The  wind  being  high,  the 
fire  extended  some  three  miles  before  night,  and  continued  to  burn 
during  the  night,  though  slowly,  the  wind  having  fallen.  The  fol- 
lowing morning  the  wind  rose  again  and  blew  with  great  violence, 
carrying  the  fire  some  five  miles  further  in  the  course  of  a  few  hours, 
to  the  plaintiff's  farm,  where  it  swept  over  a  fire-line  of  sixteen  feet 
of  ploughed  ground  and  destroyed  plaintiff's  property.  Such  violent 
winds  were  not  infrequent  in  that  country.  In  an  action  of  damages 
against  the  company,  it  was  held  that,  as  a  rise  of  the  wind  was  a 
thing  which  a  prudent  man  might  reasonably  have  anticipated,  it 
could  not  be  regarded  as  the  intervention  of  a  new  agency,  so  as  to 
relieve  the  company  of  the  consequences  of  its  negligence  in  permit- 
ting the  fire  to  escape ;  and  as  the  fire  was  in  fact  one  continuous  con- 
flagration, notwithstanding  the  lapse  of  time  and  the  great  distance 
over  which  it  travelled  before  reaching  plaintiff's  property,  a  judg- 
ment in  his  favor  was  afSnned.^  So  where  the  sparks  from  the  de- 
fendant's engine  set  fire  to  certain  stubs  of  grass,  where  the  grass  had 
been  previously  mown,  and  the  fire  thus  kindled  spread  until  it  reached 
the  plaintiff's  property,  thirty  rods  distant,  and  then  consumed  the 
property ;  and  where  the  stubs  of  grass,  the  ground  over  which  the  fire 
spread,  as  well  as  the  property  consumed  by  the  fire,  and  for  which 
the  plaintiff  sued,  all  belonged  to  the  plaintiff,  the  damage  to  the 
plaintiff  caused  by  the  fire  was  held  not  too  remote  to  constitute  the 
basis  of  an  action.*  And  generally  it  may  be  said,  if  by  the  neg- 
ligence of  a  railroad  company,  a  fire,  communicated  from  the  sparks 
of  an  engine,  commences  on  the  premises  of  one  proprietor  and 
spreads  to  those  of  another,  and  destroys  his  crop,  the  latter  may 
recover  damages  for  the  injury,  if  the  injury  was  the  direct  conse^ 
qiience  of  the  original  firing.^  Thus,  where  grass  and  herbage  on  the 
right  of  way  of  a  railroad  was  set  burning  by  fire  from  an  engine,  the 
fire  spreading  rapidly  and  burning  continuously  until  it  reached  the 
farm  of  plaintiff,  situated  a  half-mile  from  the  track,  destroying  straw, 
timber,  etc.,  it  was  held  that  the  damage  was  not  too  remote  to  be 

1  Atchison,  Topeka,  &c  R.  R.  Co.  v.         *  St.  Joseph,  &c.  R.  R.  Co.  v.  Chase, 

Stanford,  12  Kan.  854.  11  Kan.  47. 

>  Poeppersv.  Missouri,  &c.  R.  R.  Co.,         *  Henry  v.  Southern  Pacific  R.  R.  Co., 

67  Mo.  715  ;  Hightower  9.  Missouri,  &c.,  50  CaL  176. 
B.  R.  Co.,  67  Mo.  726. 
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recovered.^  So,  in  an  action  for  damages  against  a  railroad  company 
ibr  the  destruction  of  plaintiff's  fence  bj  fire,  it  appeared  that  the 
plaintiff's  fence  was  three-fourths  of  a  mile  from  the  fence  which 
was  first  ignited  by  sparksr  emitted  from  an  engine  of  the  defendant, 
but  was  connected  with  it  by  a  continuous  line  of  fence  joined  to- 
gether by  intermediate  land-owners,  and  that  the  owner  of  the  fence 
which  originally  caught  on  fire  was  guilty  of  contributory  negli- 
gence. It  was  held  that  the  negligence  of  the  plaintiff  in  connect- 
ing with  such  fence  was  remote,  and  did  not  affect  his  right  to 
maintain  the  action,^  But  where  a  new  and  independent  agency 
intervenes,  or  when  the  transmission  of  the  fire  is  not  direct  and 
continuous,  so  that  the  consequences  could  have  been  anticipated, 
liability  cannot  be  predicated  against  the  company.  Thus,  where  it 
appeared  that  a  warehouse  standing  near  the  railroad-track  was  set 
on  fire  from  sparks  escaping  from  an  engine,  and  that  at  the  time 
there  was  a  strong  wind  blowing  in  the  direction  of  the  plaintiff's 
stable,  which  was  situated  one  hundred  and  one  rods  from  the  ware- 
house, and  that  there  was  no  combustible  material  intervening,  but 
that  the  high  wind  carried  brands  from  the  burning  warehouse  to  the 
stable  of  plaintiff,  which  caused  it  to  take  fire,  it  was  held  that  the 
burning  of  the  stable  was  not  the  natural  and  proximate  consequence 
of  the  burning  of  the  warehouse,  and  that  the  railway  company  was 
not  liable  therefor.^  But  the  negligence  of  a  third  person  in  not 
stopping  the  fire  will  not  defeat  the  company's  liability.  Thus,  in 
an  action  to  recover  the  value  of  an  elevator  alleged  to  have  been 
burned  by  fire  communicated  to  it  from  the  building  of  another, 
which  was  set  on  fire  by  sparks  from  a  locomotive  on  the  defend- 
ant's railroad,  it  was  held  that  the  contributory  negligence  of  the 
owner  of  the  building  first  burned  would  not  constitute  a  defence,* 
The  question  of  negligence  in  such  cases  was  held  to  be  for  the  jury 
to  determine*^ 

In  a  case  where  the  fire  has  not  been  communicated  directly  to  the 
plaintiff's  property  by  sparks  or  cinders  from  the  defendant's  engine, 
—  as,  where  it  has  spread  from  its  first  beginning,  and  thus  been  com- 
municated indirectly  to  the  plaintiff's  property,  —  it  is  a  question 

^  Burlington  k  Missouri  River  B.  B.         ^  Small  v.  Chicago,  &c.  R.  R.  Co.,  55 

Co.  r.  Westover,  4  Neb.  268.  Iowa,  682. 

>  Doggett  V.  Richmond  k  Danville  R.         ^  Kellogg  v.  Milwaukee,  ftc  R.  R.  Co., 

R.  Co.,  78  N.  C.  305.  5  DOI.  (U.  S.  C.  0.)  587. 

•  Toledo,  &c.  R.  R.  Co.  ».  Muthera- 
baugh,  71  HI.  672. 
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proper  to  be  submitted  to  the  jurj^  to  determine,  from  all  the  facts 
of  the  case,  whether  the  injury  complained  of  is  the  natural  conse- 
quence of  the  defendant's  negligence,  or  whether  it  has  been  caused 
by  "  some  intervening  force  or  power,  which  stands  naturally  as  the 
cause  of  the  misfortune."  ^  Thus,  where  a  crop  is  destroyed  by  fire  on 
the  line  of  a  railroad,  and  the  fire  originates  from  a  spark  emitted 
from  the  engine,  which  ignites  the  grass  some  distance  from  the  crop, 
the  question  whether  the  destruction  of  the  crop  was  the  proximate 
result,  to  be  reasonably  expected  from  the  carelessness  of  the  railway 
company,  is  one  of  fact  for  the  jury.^  In  a  Pennsylvania  case,  sparks 
were  thrown  from  an  engine  to  a  point  on  land  adjoining  the  plain- 
tiff's, about  three  hundred  feet  from  a  lumber-pile  belonging  to  the 
plaintiff.  The  sparks  set  fire  to  combustible  materials,  consisting  of 
leaves,  briers,  brush,  stumps,  and  logs,  burning  the  same  in  its  path- 
way, until  it  reached  the  plaintiff's  lumber.  The  weather  was  dry, 
and  a  high  wind  was  blowing  in  the  direction  of  the  property  de- 
stroyed. The  fire  reached  the  lumber  about  two  hours  after  it 
started,  and  could  not  be  extinguished  by  any  effort  In  a  suit  for 
the  loss,  there  was  evidence  on  the  part  of  defendant  tending  to 
another  theory  as  to  the  origin  and  extent  of  the  fire.  It  was  held 
that  it  was  properly  left  to  the  jury  to  determine  whether  the  neg- 
ligence of  defendant  was  the  proximate  or  remote  cause  of  the  injury.* 
So  where  sparks  from  the  defendant's  engine  set  fire  to  a  railway-tie, 
from  which  rubbish  left  by  the  defendant  on  its  road  was  fired, 
communicated  with  the  plaintiff's  fence  next  to  the  road,  and  spread 
over  two  fields,  burned  another  fence  and  standing  timber  six  hun- 
dred feet  distant  from  the  road,  it  was  held  that  the  proximity  of 
the  cause  was  for  the  jury.*  And  the  finding  of  the  jury,  that  the 
burning  of  the  plaintiff's  mill  and  lumber  was  the  unavoidable 
consequence  of  the  burning  of  the  defendant's  elevator,  which  had 
been  caused  by  defendant's  negligence,  is,  in  effect,  a  finding  that 
there  was  no  intervening  and  independent  cause  between  the  neg- 
ligent conduct  of  the  defendant  and  the  injury  to  the  plaintiff.^ 

^  Annapolis  &  Elk  Bidge  B.  B.  Co.  v.         *  Lehigh  Talley  B.  B.  Co.  v,  McKeen, 
Gantt,   89  Md.   115  ;   Philadelphia,   &c.     90  Penn.  St  122. 
B.  B  Co.  V.  Constable,  89  Md.  149.  *  Pennsylvania  B.  B.  Co.  v.  Hope,  80 

s  Perry  v.  Southern  Pacific  B  R  Co.,    Penn.  St.  878. 
5Q  CaL  578  *  Milwaukee,  &c.  B.  B.Co.  f.  EeUogg, 

94  U.  S.  469. 
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CHAPTEB  XX. 

Torts,  Lubilitt  of  Cobfobatton  for. 


Sec.  333.  Liability  genenllj. 

334.  Liability  for  Injaiies  to  Real 

£sUt«*. 

335.  Equitable    Remedies    for  Kni- 

aances. 

836.  Liability  for  Breach  of  Pablic 

Duty. 

837.  Liability  to  Indictment    Oen- 

erally. 
338.  Who  may  sue. 
839.  Legislative  Authority  restricted. 


Sec.  840.  Railroads  Giants  mnist  be  exer- 
cised in  Conformity  to  Charter. 
841.  Restrictions  upon  Railroads. 
342.  Restrictions  upon  all  Legislative 

Grants. 
848.  Private  Ways. 

844.  Duty  as  to  Private  Crossings, 

Ways,  etc. 

845.  Who  Liable  when  the  Road  is 

in  the  Possession  of  Lessees. 


Sec.  333.  zaabmtj  OeoeraUy.  —  Whatever  may  formerly  have 
been  the  role,  it  is  now  well  settled  that  corporations,  like  individ- 
uals, are  liable  for  all  species  of  torts,  as  well  those  which  involve 
malice,  as  those  which  do  not^    Thus,  a  corporation  is  civilly  liable 

for  vexatiously  obstructing  one's  trade,*  for  assault,^  for  libel,*  for 

nuisance,^  and  may  be  indicted  for   obstructing  a  highway,^  for 

1  Goodspeed  v.  East  Haddam  Rank,  22  Counties  Ry.  Co.  p.  Broom,  6  Exchq.  314; 

Conn.  530  ;  National  Car  Brake  Shoe  Co.  Poulton  v.  London,  &c.  Ry.  Co.,  L.  R.  2 

V.  Lake  Shore,  kc  R.  R.  Co.,  4  Fed.  Rep.  Q.  B.  634  ;  Goffr.  Gt.  Nortbera  Ry.  Co., 

219  ;  Penn.   R.  R.  Co.    p.   Vandiver,   42  3  El.  &  £.  672 ;  Whitfield  p.  South-East- 

Penn.  St.  865  ;  Williams  p.  Planters'  Ins.  em  Ry.  Co.,  El.,  Bl.,  &  El  115. 

Co.,  57  Miss.  759;  Carter  p.  Home  Machine  *  Green  p.  London  Omnibus  Co.,  7  C. 

Co.,   51   Md.    290 ;   Wheeless  p.   Second  B.  (n.  s.)  290. 

Nat  Bank,  1  Baxt.  (Tenn.)  469  ;  Emigh  «  Eastern  Counties  Ry.  Co.  v.  Broom.  6 

p.  Chicago,  Ac.  R.  R.  Co.,  1  Biss.  (U.  S.  Exch.   314  ;   Mooie  p.  Fitchbni^  R.  R. 

C.  C.)  400  ;  Philadelphia,  Ac.  R.  R.  Co.  Co.,    4   Giay    (Mass.X   465  ;  Hanson  r. 

p.  Quigley,  21  How.  (U.  S.)  202 ;  Turrill  European,  Ac.  R  R.  Co.,  62  Me,  84  ;  16 

p.  Ill  Central  R.  R.  Co.,  3  Biss.  (U.  a  Am.  Rep.  404 ;  McKinley  «.  Chicsgo,  &r. 

0.  0.)  52  ;  Boagher  p.  Life  Assn.,  Ac.,  75  R.  R.  Co.,  44  Iowa.  314  ;  24  Am.  Rep. 

Mo.   819 ;    42  Am.   Rep.   413 ;   Evening  748 ;  Passenger  R.  R.  Co.  p.  Young,   21 

Journal  Assn.  p.  McDermott,  44  N.  J.  U  Ohio  St.  518  ;  8  Am.  Rep.  78. 

430 ;  32  Am.  Rep.   892 ;  Vance  p.  Erie  *  Phila.,  &c.  R.  R.  Co.  p.  Quigley,  21 

R.  R.  Co.,  33  N.  J.  L.  334;  York,  Ac.  How.  (U.  S.)  202;  State  p.  Atchison,  3 

R.  R.  Co.  p.  Winans,  17  How.  (U.  S.)  30;  Lea  fTenn.),  729  ;  31  Am.  Rep.  66. 

Sayles  p.  Chicago.  Ac.  R.  R  Co.,  1  Biss.  »  First  Baptist  Church  p.  R.  R.  Co.,  6 

(U.  S.  C.  C.)  468  ;  3  id.  52 ;  Winans  p.  Barb.  (N.  Y.)  79. 

N.  Y.  A  Erie  B.  R.  Co.,  21  How.  (U.  S.)  «  Reg.  p.  Gt  North  of  Eng.  By.  Co., 

88 ;  Winans  p.  Schenectady,  Ac  R.  R.  Co.,  9  Q.  B.  815. 
2  Blatchf.  (U.  S.  C.  C.)  279;   Eastern 
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Sabbath-breaking,^  and  may  be  punished  for  contempt.^  It  is  liable 
for  the  violation  of  a  patent  right*  So  it  is  liable  for  false  imprison- 
ment. Thus,  in  a  New  York  case,*  the  plaintiff,  who  had  entered 
one  of  the  defendant's  cars  at  Forty-Second  street,  New  York  city, 
while  attempting  to  pass  out  of  the  station  at  Eector  street  was 
stopped  by  the  gateman,  who  demanded  his  ticket.  Upon  being 
told  by  the  plaintiff  that  he  had  purchased  a  ticket  but  had  lost  it, 
the  gateman  detained  him,  and  finally  sent  for  a  policeman,  who 
arrested  him  on  the  charge  of  disorderly  conduct  and  refusing  to  pay 
his  fare,  and  took  him  to  the  station-house  where  he  was  detained 
over  night  On  the  next  morning  he  was  examined  before  a  police 
justice  and  discharged.  The  defendant  had  instructed  its  gatemen 
to  compel  passengei*s  to  produce  their  tickets  on  leaving  its  stations. 
It  was  held  that  defendant  was  liable  for  false  imprisonment 

In  an  £nglish  case,^  the  plaintiff,  having  taken  a  horse  to  an  agri- 
cultural fair  by  the  defendant's  railway,  was  entitled  under  arrange- 
ments advertised  by  the  defendant  to  take  the  horse  back  free  on 
the  production  of  a  certificate.  The  plaintiff  accordingly  produced 
a  certificate  and  the  horse  was  put  into  a  box  without  payment  or 
booking.  At  the  end  of  the  journey  the  station-agent  demanded 
payment  for  the  horse,  and  the  plaintiff  refusing,  he  was  detained  at 
the  station  in  the  custody  of  two  policemen  under  the  orders  of  the 
station-master  until  it  was  ascertained  that  all  was  right  The  com- 
pany was  held  liable  for  the  false  imprisonment.  Indeed  it  seems 
to  be  now  generally  well  established  that  railway  companies  are  lia- 
ble civilly  the  same  as  an  individual  is,  for  all  classes  of  torts  com- 
mitted in  the  prosecution  of  its  business,  and  the  doctrine  is  so  well 
established  that  it  is  not  necessary  to  cite  the  cases  holding  a  con- 
trary doctrine.® 

Sec.  334.  Liability  for  Injuries  to  Real  Estate.  —  We  have  already 
seen  that  railway  companies  acting  within  the  scope  of  the  powers 

1  State  V.  Bait  &  C.  R.  R.  Co.,  16  W.  R  R  Co.,  2  Blatchf.  (U.  S.  C.  C.)  279  ; 
Va.  862.  Turrill  v.  Illinois  Central  R.  R.  Co. ,  3 

2  People  V,  All»ny  &  Vt.  B.  B.  Co.,  12  Bias.  (U.  S.  C.  C.)  66  ;  Sayles  v,  Chicago, 
Abb.  Pr.  (N.  Y.)171.  Ac.  RR  Co.,   1   Bias.  (U.   8.   C.   C.) 

*  National  Car  Brake  Shoe  Co.  v.  Lake  400. 
Bhote,  &c.  R  R  Co.,  4  Fed.  Rep.  219;         «  Lynch  v.  Metropolitan  Elevated  R  R 

York,  kc  R.  R  Co.  tJ.  Winans,  17  How.  Co.,  90  N.  Y.  77 ;  48  Am.  Rep.  141. 
(U.  8.)  80;  Winans  v.  New  York,  &c.         •  Poulton  v,  London,  &c.  Ry.  Co.,  L. 

R  R  Co.,  21  How.  (U.  S.)  88  ;  Emigh  v,  R  2  Q.  B.  684. 

Chicago,  &c.  R  R  Co.,  1  Bias.  (IJ.  S.         «  Qoodspeed  v.   East  Haddam  Bank, 

C.  C.)  400 ;  Winans  v.  Schenectady,  kc,  ante. 
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conferred  upon  them  are  not  liable  for  injuries  by  the  taking  of  real 
estate  for  their  use,  except  in  the  manner  provided  by  statute.  But 
jf  by  an  act  outside  of  the  scope  of  their  charter-powers,  or  in  excess 
thereof,  they  injure  adjacent  property,  they  are  liable  therefor  in  the 
same  manner,  to  the  same  extent,  and  by  the  same  remedies  that  an 
individual  would  be,  and  the  doctrine  of  tUtra  vires  has  no  applica- 
tion.^ The  statute  remedy  does  not  exclude  actions  to  recover  for  in- 
juries inflicted  by  an  unwarranted,  unlawful,  or  improper  exercise  of 
its  functions ;  and  whenever  it  transcends  its  powers,  or  executes  them 
in  a  manner  not  warranted  by  its  charter,  it  is  liable  for  the  inju- 
rious consequences,* —  for  an  entry  upon  land  outside  of  its  location, 
to  take  materials  without  authority  of  law  or  a  license  from  the 
owner;*  or  if  it  so  uses  adjoining  land  for  a  cart- way,*  or  obstructs  an 
easement,^  or  does  any  other  act  upon  adjacent  lands  not  authorized 
by  its  charter,  it  is  liable  in  trespass  therefor.^  So  too,  it  is  liable, 
in  an  action  on  the  case,  for  consequential  injuries  to  lands  outside 
its  location  resulting  from  the  improper  or  negligent  exercise  of  its 
powers, — as,  if  it  runs  engines  over  its  road  not  provided  with  suit- 
able spark-protectors,  whereby  fire  is  communicated  to  adjacent 
lands  ;^  or,  if  it  erects  embankments  without  suitable  culverts  to 
carry  away  the  water  of  a  natural  stream,  whereby  the  land  of  super- 
riparian  owners  is  flooded ;  or,  if  it  permanently  diverts  the  waters  of 
a  natural  sti*eam  so  as  to  injure  a  lower  mill,^  or  deals  with  surface 
water  in  a  manner  not  warranted  by  law,  to  the  injury  of  adjacent 
estates ;®  or  erects  buildings  for  the  prosecution  of  a  noisy  trade,  which 

1  Doonan  v»  Midland  Ry.  Co.,  L.  R.  2    Bevier  v.   Delaware,   &c.    R.  B.   Co.,  IS 
App.  Cas.  792.  Hun    (N.    Y.),    264;    I^cknwAnna,   &c. 

2  See  chap.  xii.  R.  R.  Co.  v.  Doak,  62  Penn.  St.  879 ; 
»  Pareons  v,  Howe,  41  Me.  218.  BedeU  v.  L.  I.  R.  R.  Co.,  44  N.  Y.  867 ; 
♦  Sabin  v.  Vt  Central  R.  R.  Co.,  25  Vt.     Webb  v,  Rome,  &c.  R.  R.  Co.,  47  N.  Y. 

863.  282. 

6  BeU  V,  Midland  Ry.  Co.,   10  C.  B.  «  See  chap.  xii. 
N.  8.  287 ;  Proprietors  of  Locks  v.  Nashua,  •  Little  Rock,  &c.  R.  R.  Co.  v.  Chap- 
Ac.  R.  R.,10  Cush.  (Mass.)  S86.  man,  39  Ark.  463  ;  Gilham  v.  Madison  Co. 

>  State  v.  AnneU,  8  Kan.  288.  R.  R.  Co.,  49  111.  484  ;  Raleigh  &c  R.  R. 

f  lUinois  Central  R.  R.  Co.  v.  Mills,  Co.  v.  Wicker,  74  N.  C.  220.     But  emUra, 

42  111.  407 ;  Smith  v.  Old  Colony  R.  R.  see  Cairo,  &c.  R.  R.  Co.  «.  Stevens,  78 

Co.,  10  B.  I.  22  ;  111.  Central  R.  R.  Co.  Ind.  278 ;  O'Connor  v.  Fond  Du  Lac,  &c. 

V.  McClelland,  42  111.  866 ;  Cook  v.  Cham-  R.  R.  Co.,  62  Wis.  626.     In  Whalley  v. 

plain  Trans.  Co.,  1  Den.  (N.  Y.)  91 ;  St.  Lancashire  &  Yorkshire  Ry.  Co.,  50  L.  T. 

Louis,  &c.  R.  R.  Co.  v.  Gilham,  89  111.  Rep.  472,  the  defendants  were  owners  of  a 

465  ;  Frankford,  &c.  R.  R.  Co.  v.  Phila-  railway  embankment  which  was  built  on 

delphia,  &c.  R.  R.  Co.,  64  Penn.  St.  846  ;  sloping  ground,  and  so  situated  that  the 

Phila.,  &c.  R*  R.  Co.  r.  Yerger,  72  id.  121;  land  on  one  side  of  the  embankment  was 

Crist  V,  Erie  R.  R.  Co.,  68  N.  Y.  688 ;  on  a  higher  level  than  that  on  the  other 
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is  not  necessary  for  the  construction  of  its  line,  as  a  mortar-mill.^ 
So  a  workshop  erected  near  a  church  has  been  held  to  be  a  nuisance 
because  it  disturbs  worship  there.^     So  the  running  of  its  trains 

side.  Owing  to  an  extraordinary  rain-fall,  engines  and  locomotives  in  and  upon  the 
the  land  on  the  higher  level  was  flooded,  property  of  the  plaintiff,  thereby  greatly 
and  a  quantity  of  water  was  collected,  damaging  the  same.  It  was  held,  on  de- 
which  pressed  against  the  railway  embank-  murrer,  that  the  declaration  showed  a  good 
ment  so  as  to  endanger  its  safety.  De-  cause  of  action.  Stone  v.  Fairbury,  &c. 
fendants,  in  order  to  preserve  their  em-  R.  R.  Co.,  68  111.  S94.  Where  a  railroad 
bankmeut,  cut  openings  through  it  and  let  company  permits  a  horse,  killed  by  its  loco- 
the  water  run  out,  the  result  of  which  motive,  to  remain  on  the  side  of  its  track 
was  that  the  plaintiff's  land  (which  was  so  near  a  dwelling-house  as  to  render  its 
on  the  opijosite  side  of  the  nulway  from  occupancy  unwholesome,  it  is  guilty  of  a 
where  the  water  was  collected,  and  on  a  private  nuisance,  for  which  it  becomes 
lower  level)  was  flooded  and  his  cropa  in-  liable  to  the  persou  in  possession  of  the 
jured.  It  was  held  that  they  were  liable  house.  In  such  case  the  husband,  being 
in  damages.  the  occupier  and  in  rightful  possession,  is 
1  Fenwiek  v.  East  London  Ry.  Co.,  the  proper  plaintiff,  and  not  the  wife, 
L.  R.  20  £q.  544.  The  evidence  tending  although  the  sickness  resulting  from  the 
to  show  a  permanent  itgury  resulting  nuisance  is  that  of  the  latter.  And  he 
from  the  construction  and  operation  of  may  recover  damages  resulting  from  that 
the  railroad,  such  injury  was  effectuated  cause,  and  also  from  the  sic'kness  of  any^ 
when  the  road  was  constructed  and  firat  other  nieml)era  of  his  household.  Ellis 
put  in  operation,  and  any  right  of  action  v.  Kansas  City,  &c.  B.  R.  Co.,  63  Mo. 
therefor  vested  in  him  who  was  then  131.  Abutting  owners  injured  by  a  pub- 
the  owner  of  the  premises.  His  grantee  lie  nuisance  to  the  highway  can  sue  for  and 
cannot  maintain  such  action.  Chicago,  recover  such  special  damages  as  they  can 
&c.  R.  R.  Co.  V.  Loeb,  8  Brad.  (111.)  627.  prove.  Grand  Rapids,  &c.  R.  R.  Co,  v. 
But  in  order  to  entitle  a  revereioner  to  Heisel,  47  Mich.  393.  In  an  action  to 
maintain  an  action  for  an  injury  to  his  recover  special  damages  caused  by  plac- 
reversion,  it  is  necessary  that  the  wrong  ing  an  obstruction  in  the  nature  of  a 
complained  of  should  be  in  its  nature  nuisance  in  the  street  opjiosite  the  plain- 
permanent.  Therefore  it  was  held  that  a  tiff's  residence,  the  defendant  is  liable 
reversioner  could  not  maintain  an  action  only  for  the  damages  actually  sustained 
against  a  railway  company  for  making  prior  to  the  commencement  of  the  action, 
louil  hammering  noises  in  a  shed  adjoin-  If  the  decreased  value  of  the  premises 
ing  his  house,  by  reason  whereof  the  ten-  could  be  considered  in  such  case,  it  would 
ant  quittecl,  although  it  appeared  that  he  be  their  decreased  market  value,  and  not 
was  afterwards  unable  to  let  the  house  ex-  their  decreased  value  as  a  family  resi- 
cept  at  a  lower  rent.  Mumford  v.  Oxford  dence  ;  so  that  evidence  of  the  latter  fact 
Ry.  Co.,  1  H.  &  N.  84.  Where  the  in-  is  not  admissible.  Hopkins  r.  Western 
juries  sustained  consist  in  the  destruction  Pacific  R.  R.  Co.,  60  Cal.  190.  If  an 
of  crops  from  year  to  year,  the  plaintiff  individual  is  seriously  affected  by  the  ex- 
will  not  be  limited  to  a  single  action,  but  erciae  of  unwarrantoble  powere  by  a  city 
may  sue  from  time  to  time  as  often  as  the  council  in  authorizing  a  railway  upon  a 
damage  occura.  Dickson  v,  Chicago,  Rock  street  he  may  invoke  the  aid  of  a  court 
Island  &  Pacific  R.  R.  Co.,  74  Mo.  576.  of  chancery  for  redress.  But  this  is  no 
The  declaration  averred  that  the  plaintiff  concern  of  the  general  public.  Chicago 
owned  and  occupied  as  a  residence  certain  &  Vincennes  R.  R.  Co.  v.  The  People,  92 
property  fronting  on  a  certain  street ;  that  111.  170. 

the  defendant  constructed  and  operated  *  Baltimore,  &c.  R.  R.  Co.    r.  Fifth 

its  railroad  upon  the  street,  and  that  smoke  Baptist  Church,   11  Am.  k  Eng.  R.  B. 

and  cindera  were  cast  and  thrown  from  the  Gas.  15  (U.  8.  C.  C). 
VOL.  11.  —42 
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upon  the  Sabbath  ao  as  to  disturb  public  worship  has  been  held  tx) 
be  an  actionable  nuisance.^  But  we  apprehend  that,  if  trains  are 
run  upon  the  Sabbath  by  virtue  of  express  statutory  authority,  it 
would  be  questionable  whether  a  recovery  could  be  had  in  such 
cases,  as  there  seems  to  be  no  principle  upon  which  churches  have 
any  superior  rights  in  respect  to  immunity  from  noise,  etc.,  than  in- 
dividuals. Indeed,  it  is  liable  for  damages  resulting  from  any  nui- 
sance created  by  it  which  is  not  authorized,  either  expressly  or 
impliedly,  by  its  charter  oi  the  general  law.^ 

In  the  case  of  a  private  injury  from  an  act  of  a  railway  company, 
a  i)er8on  is  bound  to  use  reasonable  exertions  to  prevent  its  increase ; 
and  if  he  stand  by  and  sees  the  injury  going  on  from  day  to  day 
without  making  any  efforts  to  prevent  it,  where  such  reasonable 
efforts  would  have  ameliorated  the  injury,  he  cannot  recover  for  the 
increased  injury.'  Nor  can  he  recover  where  by  his  own  act  the  in- 
jury was  brought  upon  his  estate.* 

Sec.  335.  Equitable  Remedies  for  If  nlaaiioes.  —  A  railway  company 
will  be  enjoined  by  a  court  of  equity  from  maintaining  a  nuisance 
either  private  or  public*  In  the  case  of  a  public  nuisance,  the  rem- 
edy may  be  sought  through  the  intervention  of  the  proper  law-offi- 
cers of  the  State,®  or  upon  a  bill  brought  by  private  persons  who 
sustain  a  special  and  particular  damage,  different  from  that  suffered 
by  the  public  generally.^  In  order  to  enable  a  private  person  to 
maintain  a  bill  to  restrain  a  public  nuisance  maintained  by  a  railway 
company,  he  must  show  that  he  is  specially  damaged  thereby;^  that 

1  Trastees,  &c.  v.  Troy  R.  R.  Co.,  5  (Mass.),   501 ;    Davis  v.  New    York,  14 

Barb.  (N.  Y.)  77  ;  BeUemont,  Ac.  R,  R.  N.  Y.  506  ;  People  v,  Sturtevant,  9  N.  Y. 

Co.    V.    Fifth    Baptist    Ohurch,     United  263 ;    District    Attorney    v.  Lynn,   &c. 

States  Sup.  Ct.  1883.  R.  R.   Co.,   16  Gray  (Mass.),  242;  Wet- 

3  See  chap.  xii.      Sabin  v,   Vt.   Cen-  more  ».  Story,  22    Barb.  (N.    Y.)   414. 

tral  R.  R.  Co.,  25  Vt.  363  ;  Whitehouae  Equity  will  not  enjoin  a  nuisance  of  a 

v.  Androscoggin  R.  R.  Co.,  52  Me.  208.  merely  temporary  character.      Swain  v. 

*  Kansas,  &c.  R.  R.  Co.  v.  Mihlman,  6t.  NorthemRy.  Co.,  4DeG.  J.  &8.  211. 
17  Kan.  224  ;  Chase  v.  New  York  Central  A  lessee  of  a  railway  is  equally  liable  with 
R.  R.  Co.,  24  Barb.  (N.  Y.)  273.  the  lessor  for  a  nuisance  arising  from  tite 

*  Chicago,  &c.  R.  R.  Co.  v.  Hoag,  90  manner  in  which  the  road  is  constructed. 
111.  889.  Tate  v,  Missouri,  ftc.  R.  R.  Co.,  64  Mo.  149. 

^  Sparhawk  «.  Union  Pass.  R.  R.  Co.,  Where  several  companies  occu]>y  the  same 

54  Penn.  St.  401;  Currier  v.  West  Side  railwaythey  are  jointly  liable  for  a  nuisance 

Elevated  R.  R.   Co.,   6  Blatchf.    (U.  S.  to  which  each  contributes.    Chicago,  Ac. 

C  C.)  487  ;  Hlnchman  v,  Paterson  Horse  R.  R.  Co.  v.  Hall,  90  111.  42. 
R.  R.  Co.,  17  N.  J.  Eq.  75 ;  Brainard  v.         •  Id. 

Conn.  River  R.  R.  Co.,  7  Cush.  (Mass.)         ^  Wood  on  Nuisancesy  chftptersxiz.  and 

506 ;    Milhan  v.  Sharp,  27  N.  Y.  611  ;  xxv. 
Hartshorn    v.   South   Reading,   8   Allen         ^  Sparhawk  «.  Union  Paw.  B.  B.  Co., 
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is,  that  he  sustains  a  special  damage  therefrom  not  common  to  the 
public.  By  common  injury  is  meant  an  injury  of  the  same  kind  and 
character,  and  such  as  naturally  and  necessarily  arises  from  a  given 
cause,  but  not  necessarily  similar  in  degree,  or  equal  in  amount.^ 
If  the  injury  is  the  same  in  kind  to  all,  it  is  a  common  injury 
although  one  may  actually  be  injured  or  damaged  more  than  another. 
To  illustrate,  we  will  take  the  case  of  a  slaughter-house  erected  upon 
a  public  street.  To  all  who  come  within  the  sphere  of  its  operation 
or  effects,  it  is  a  nuisance,  and  offends  the  senses  by  its  noxious 
smells.  It  is  a  common  nuisance  in  such  a  locality,  and  in  its  gen- 
eral effects  produces  a  common  injury.  But  to  those  living  upon 
the  street  and  within  its  immediate  sphere,  it  is  both  a  common  and 
a  private  nuisance.  Common  in  its  general  effects,  but  private  in 
its  special  effects  upon  those  living  there.^  To  the  public  generally 
it  produces  no  injury  except  such  as  is  common  to  all ;  but  to  those 
owning  property  in  its  neighborhood,  or  residing  there,  it  produces 
a  special  injury,  in  that  it  detracts  from  the  enjoyment  of  their  hab- 
itations, produces  intolerable  physical  discomfort,  and  diminishes  the 
value  of  their  premises  for  the  purposes  to  which  they  have  been 
devoted.'  Therefore,  while  those  residing  beyond  its  sphere  and 
owning  no  property  there  that  is  impaired  in  value,  cannot  have 
a  private  remedy,  either  at  law  or  in  equity,  yet  those  who  live  in 
the  neighborhood,  or  who  own  property  there  that  is  impaired  in 
value  by  reason  of  the  nuisance,  may  have  their  private  actions 
to  recover  their  special  damage,  or  protect  their  special  interests.* 
The  degree  of  damages  which  each  sustains  varies  according  to  the 
ratio  of  nearness  to,  or  distance  from,  the  promoting  cause. 

It  may  be  said  that  the  real  distinction  fairly  deducible  from  all 
the  cases  entitled  to  any  consideration  as  authorities  is  this  :  When 
the  wrongful  act  is  of  itself  a  disturbance  or  obstruction  to  the  ex- 
ercise of  a  public  or  common  right,  and  nowise  inflicts  any  special 

anU;   Bell  v.   Ohio,  Ac.  R.  R.  Co.,  25         *  Little  Rock,  Ac.  R.  R.  Co.  r.  Brooks, 

Penn.  St.  161  ;  Northern  Pacific  R.  R.  Co.  89  Ark.  408  ;  Cain  v.  Chicago,  &c.  R.  R. 

V.  Barnesville,  &c.  R.  R.  Co.,  4  Fed.  Rep.  Co.,  54   Iowa,   255  ;  Francis  v.  Schoell- 

172.  kopf,  68  N.  Y.  152  ;  Wefwon  ».  Washburn 

1  Shaubot  V.  St.  Paul,  &c.  R.  R.  Co.,  Iron  Co.,  13  Allen  (Mass.),  95  ;  Soltau  v. 

21  Minn.  502.  Dc  Held,  9  Eng.  Law  &  Eq.  102  ;  Rex  v, 

3  Soltau  V.  De  Held,  9  Eng.  Law  &Eq.  Dewsnap,  16  East,  194  ;  Payne  v.  McKin- 

102  ;  Wesson  v.  Washburn  Iron  Co.,  13  ley,  54  Cal.  532  ;  Nottingham  v.  Balti- 

Allen  (Mass. ),  95.  more,  &c.  R.  R.  Co.,  3  MacArthur  (D.  C), 

s  Ross  V.   Butler,  19  N.  J.  Eq.  294  ;  517. 
Davidson  v.  Isharo,  9  id.  189  ;  Wolcott  v. 
Kelick,  11  id.  207. 
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damage  upon  one  more  than  another,  the  sole  remedy  is  by  indict- 
ment, unless  special  damage  has  actually  been  sustained  by  indi- 
viduals,  as  in  the  case  of  negligently  keeping  laige  quantities  of 
gunpowder  on  a  public  street  or  highway ;  ^  carrying  on  a  noxious 
trade  on  a  public  highway,  but  away  from  human  habitations  or 
places  of  business ;  ^  keeping  a  bawdy  house ;  indecent  or  immoral 
practices,  and  many  other  nuisances  that  generally  are  of  a  purely 
public  character.  Injuries  of  this  class  are  usually  public  in  their 
effects,  but  conditions  may  exist  that  make  them  private  also.  In 
the  case  of  a  negligent  keeping  of  gimpowder,  if  a  person  owns 
property  in  the  vicinity,  and  by  reason  of  the  fear  and  apprehen- 
sion of  danger,  his  tenants  leave  his  buildings  and  he  thus  loses  the 
rent  therefrom,  this  is  a  special  injury  to  him,  apart  from  that  suf- 
fered in  common  with  the  rest  of  the  public ;  and  he  is  entitled  to 
his  private  action,  both  to  recover  the  damages,  and  abate  the  nui- 
sance, and  this  even  though  there  are  many  others  similarly  situated 
and  affected.*  So,  too,  in  the  case  of  a  noxious. trade  upon  a  high- 
way, but  away  from  habitations,  so  long  as  every  person  sustains  a 
common  injury  only  therefrom,  as  by  being  annoyed  by  its  offensive 
and  unwholesome  smells,  it  is  a  purely  public  injury  ;  but  if  its  ef- 
fects extend  to  the  dwellings  or  places  of  business  of  any  persons,  to 
such  an  extent  as  to  render  their  occupancy  materially  uncomforta- 
ble, then  it  becomes  a  private  nuisance  to  those  whose  dwellings  or 
places  of  business  are  so  affected,  and  they  may  have  their  action 
therefor,  although  there  are  many  persons  who  are  thus  affected,  and 
the  result  will  be  to  promote  a  multitude  of  suits.*    Of  course,  if 

1  The  People  ».  Sands,  1  Johns.  (N.  Y.)  10  ;  Fxuncis  v.  Schoelkopf,  53  N.  Y.  162  ; 

78.  Wesson  v.  Washhum  Iron  Co.,  13  Allen 

«  Rex  V.  Kiel,  2  C.  &  P.  485  ;  Brady  v.  (Mass.),  95  ;  Boss  v.  Butler,  19  N.  J.  Eq. 
Weeks,  3  Barb.  (N.  Y.)  157;  Catlin  294 ;  Ottawa  Gas-light  Co.  v.  Thompson, 
V,  Valentine,  9  Paige  (N.  Y.),  575  ;  Peck  89  111.  698  ;  Tipping  v,  St.  Helen  Smelt- 
V,  Elder,  8  Sandf.  (N.  Y.)  126  ;  Story  «.  ing  Co.,  E.  C.  L.  608;  Story  v.  Ham- 
Hammond,  4  Ohio,  376  ;  Wesson  v.  Wash-  mond,  4  Ham.  (Ohio)  376  ;  Wood  on 
burn  Iron  Co.,  13  Allen  (Mass.),  95  ;  Mills  Nuisances,  736,  738  ;  Harvard  CoU^  v» 
V,  Hall,  9  Wend.  (N.  Y.)  815  ;  Adams  v.  Stearns,  13  Gray  (Mass.),  1 ;  Hatch  o. 
Michael,  38  Md.  126  ;  Bex  v.  Dewsnap,  16  Vt.  Central  B.  R.  Co.,  28  Vt.  142  ;  Spar- 
East,  194  ;  Grabill  v.  R.  R.  Co.,  60  111.  hawk  v.  Union,  &c.  R.  R.  Co.,  54  Penn. 
241 ;  Gas  Co.  v.  Thompson,  39  id.  598.  St.  401  ;  Milhaa  v.  Sharp,  27  N.  Y.  611  ; 

•  Weir  V.  Kirk,   74    Penn.   St.    230  ;  Kellinger  v.   Forty-Second  Street  R.  R. 

Cheatham  v.  Shearon,   1  Swan  (Tenn.),  Co.,   50  id.   206;  Eaton  v.  Boston,  &c 

213;  Myerst;.Maloolm,6  Hill  (N.Y.).292.  R.R.  Co.,  51   N.    H.  604;  Lamphier  v. 

«  Knight  V,   Gardner,  19  Law  Times  Boston,  &c.   R.  R   Co.,   33  N.  H.  495 ; 

(N.  8.)  673;  Cooke  v,  Forbes,  L.  R.  5  Welland  v.  Cambridgfs   3  Allen  (Mass.), 

Eq.  166  ;  Crump  9.  Lambert,  L.  R.  3  Eq.  574  ;  Haskell  v.  New  Bedford,  108  Mass. 

409  ;  Lansing  v.  Smith,  4  Wend.  (N.  Y.)  208 ;  Buck  v.  Conn.  &  Pass.  River  R.  &. 
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the  party  has  an  adequate  remedy  at  law,  a  court  of  equity  will  not 
interfere.* 

If  a  remedy  is  sought  through  the  intervention  of  the  public  au- 
thorities, reasonable  diligence  must  be  exercised  in  seeking  the  rem- 
edy, or  the  court  will  refuse  to  interfere,  on  account  of  the  laches  of 
the  parties  interested.'  But  the  remedy  by  indictment  is  always 
open  to  the  public,  as  the  statute  of  limitations  never  bars  a  public 
nuisance.'  Acts  authorized  by  law  are  never  indictable  as  nuisances ; 
consequently,  in  all  cases,  the  question  as  to  whether  an  act  of  a 
railway  company  is  or  is  not  a  nuisance,  depends  upon  the  circum- 
stance whether  it  is  authorized  or  not.^  As  to  the  effect  of  legisla- 
tive authority  upon  private  rights,  we  have  already  seen  that  such 
authority  is  not  always  a  protection.*  Where  the  nuisance  was  cre- 
ated by  another  company,  and  is  only  continued  by  the  company  in 
possession,  either  notice  or  knowledge  of  the  nuisance  must  be  brought 
home  to  it,  before  an  action  can  be  brought  against  it  therefor.^ 
But  the  company  creating  the  nuisance  is  not  entitled  to  notice.  ^ 
While,  as  previously  stated,  there  is  no  prescription  for  a  public  nui- 
sance,® yet  the  statute  does  inin  against  a  purely  private  nuisance.* 

Co.,  42  Vt.  870  ;  Houck  v.  Wachter,  84  (N.  Y.)  428  ;  Bordentown,  &c.  T.  Co.,  20 

Md.   266;    Hughes  v.    Providence,   &c.  N.  J.  L.   314;  Attorney- General  r.  New 

R.R.    Co.,  2  E.  1.   493  ;   Wabash,  &c.  York,  &c.  R.  R.  Co.,  24  N.  J.  Eq.  49  ; 

Canal  Co.  v.  Spears,  16  Ind.  441  ;  Little  Thompson  v.  Androscoggin  R.  R.  Co.,  54 

Miami  R.  R.  Co.  v.   Naylor,  2  Ohio  St.  N.  H.   545 ;  Danville,  &c.  R  R   Co.  «. 

235  ;  Chicago,  &c.  R.  R.  Co.  v.  Mofifatt,  Com.,  78  Penu.  St.  29  ;  People  v.  Detroit, 

75  111.  524  ;    Parratt  v.   Cincinnati,   &c  &c  Plank  Road  Co.,  87  Mich.  195. 
R.  R.  Co.,  8  Ohio  St.  330  ;  South  Caro-         «  See  ch.  xii. 

Una  R.  R  Co.   0.    Moore,    28   Ga.  898  ;         *  Wayland  v,  St  Louis,  &c.  R.  R.  Co., 

Penn.  &c  R.  R.  Co.  v.  Graham,  63  Penn.  75   Mo.    548  ;    Dickson  v.   Chicago,  &c 

8l  230.  R.  R.  Co.,  71  Mo.  575  ;  Brown  v.  Cayuga, 

^  Hodgkinson   v.   Long  Island  R.  R.  &c.  R.  R.  Co.,  12  N.  Y.  486 ;  Conhocton 

Co.,  4  Edw.  Ch.  (N.  Y.)  411  ;  Attorney-  Stone  Road  v.  Buffalo,  Ac.  R.  R.  Co.,  51 

General  v.  N.  J.,  &c.  R.  R.  Co.,  3  N.  J.  N.  Y.  578.     In  some  of  the  cases  a  re- 

Eq.  136  ;  Carlisle  v.  Cooper,  21  N.  J.  Eq.  quest  to  abate  is  held  necessary.     Nichols 

576  ;  Morris,  &c.  R.  R.  Co.  v,  Pnidden,  v.  Boston,  98  Mass.  89  ;  West  v.  Louis- 

20  N.  J.  Eq.  530  ;  Hudson,  &c  R.  R,  Co.  viUe,  &c.   R.  R.  Co.,  8  Bush  (Ky.),  404  ; 

V.  New  York,  Ice.  B.  R.  Co.,  9  Paige,  Ch.  McDonongh  v.  Oilman,  8  Allen  (Mass.), 

(N.  Y.)  828.  264. 

^  Hentz  V.  Long  Island  RR.  Co.,  18  ^  Chicago,  &c.  R.R.  Co.  v.  Moffatt,  ante. 
Barb.   (N.  Y.)  646  ;  Attorney-General  v.         »  Mills  v.  Hall,  9  Wend.  (N.  Y.)  315  ; 

New  York,  Ac.  R.  R  Co.,  24  N.  J.  Eq.  49.  Regina  v.  Brewster,  8  U.  C.  C.  B.  208  ; 

*  Cain  V.  Chicago,  &c.  R.  R.  Co.,  54  Rhodes  v.  Whitehead,  27  Tex.  804  ;  Tay- 
Iowa,  255  ;  State  v.  LouisviUe,  &c.  R.  R.  lor  «.  People,  6  Parker's  Cr.  (N.  Y.)  347  ; 
Co.,  86  Ind.  114.  Elkins  v.  State,  2  Humph.  (Tenn.)  548  ; 

*  Rnndle  v.  IHicific  R.  R.  Co.,  65  Mo.  People  o.  Cunningham,  1  Den.  (N.  Y.) 
825  ;  Hodgkinson  v.   Long  Island  R.  R.  524  ;  Wood  on  Nuisances,  791-2. 

Co.,  4  Edw.  Ch.  (N.  Y.)  411 ;  Baxter  p.  •  Powers  v.  Council  Bluffs,  45  Iowa, 

Spuyten  Duyvil,  &c  R  R.  Co.,  61  Barb.     652  ;  Wood  on  Limitations,  871. 
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Ssc.  336.  zaabfUty  for  Broadi  of  PubUo  Duty. —  Where  a  TBiiwsy 

omits  or  negligently  performs  a  public  duty,  as,  where  it  n^lects  to 
keep  its  rails  in  proper  condition  at  a  highway-crossing,^  or  to  keep 
ito  road  in  proper  repair  at  such  points,  it  is  not  only  liable  to  indict- 
ment as  for  a  public  nuisance,  but  is  also  liable  for  damages  result- 
ing therefmm  to  any  traveller  who  is  injured  thereby.^  So,  too,  it  is 
held  to  amount  to  an  indictable  nuisance  for  a  railway  company  to 
run  its  trains  at  a  high  rate  of  speed  without  giving  the  statutory 
signals  over  highway-crossings,  —  as,  in  one  case,  at  the  rate  of  from 
fifteen  to  twenty  miles  an  hour.^    But  this  rule  can  only  be  sup- 

^  In  Fadacah,  &c.  R.  R.  Co.  v.  Com.,  exercise  of  a  right  to  nse  a  street  by  a  rail- 

80  Ky.  147,  the  rails  at  a  highway-cross-  way  company   may   become  a  nirisanoe. 

ing  stood  six  or  eight  inches  above  the  State  v,  Louisville,  Kew  Albany,  Jt  Chi- 

sarface  of  the  highway,,  and  were  held  an  cago  R.  R.  Co.,  86  Ind.  114.     North  Chi- 

indictable  nuisance.  cago  City  R.  R.  Co.  v.  Lake  View,  105 

*  Penn.  &c.  R.  R.  Co.  v.  Graham,  63  111.  207.     Where  a  railroad  is  boilt  in  a 

Penn.   St.   290.      A  railroad  track  in  a  public  street,  the  escape  of  soot,  smoke 

street  is  not  necessarily,  per  se,  a  public  and  smells  from  the  locomotives,  the  ob> 

nuisance.     Nor  can  it  be  said,  as  a  matter  stniction  of  the  street  with  cars,  and  the 

of  law,  that  it  is  an  obstruction.  Wabash,  jarring  of  the  earth  and  neighboring  build- 

St.  Louis  &  Pacific  R.  R  Co.  v.  The  Peo-  iugs  by  passing  trains,  to  the  inconveiH- 

pie,  12  Brad.  (111.)  448.     See  also  State  ence,  discomfort,  and  danger  of  adjoining 

0,    Louisville,    New  Albany,  &   Chicago  proprietors,   do  not  in  law  constitute   a 

R.  R.  Co ,  86   Ind.   114.     But  where  a  nui&inee,  if  the  charter  of  the  company 

railway  company  laid  a  side  track  upon  authorizes  the  kying  of  the  track,  nmless 

tiie  street  of  a  city  within  six  feet  of  the  the  road  is  n^Hgently  or  uBskiKully  bnih 

line  of  the  Htr*iet,  in  violation  of  the  pro-  or  operated.     Rsmdle  v.  Paciiio  R.  R.  Cow, 

virions  of  the  cUy  ordinance  granting  it  the  6$  Mo.  325. 

right  of  tcwy,  which  prohibited  the  con-         »  Louisville,    &c.  R.  R.  Cb.  ».  Com., 

struction  of  any  track  within  eighteen  80  Ky.  143  ;  44  Am.  Rep.  468.     It  must 

feet  of  such  line,  it  was  held  that  such  be  remembered,  however,  that  a  nilwaj 

track  and  the  use  thereof  constituted  a  company  is  not  liable  to  indictment  for  a 

nuisance,  for  the  maintenance  of  which  a  proper  use  of  streets  or  highways  within 

property-holder  who  had  sustained  special  the  scope  of  the  powers  conferred  upon 

damages  by  reason  thereof  might  maintain  it.     Thus,  where  it  is  authorized  to  con- 

an  action,  the  discretion  necessary  to  be  struct  tracks,  switches;  &c.,  in  a  street 

exercised  in  determining  the  limits  to  be  or  highway,  it  cannot  be  charged  with 

imposed  upon  the  use  of  the  street  by  the  a  public    nnisance    where   the    obstmo- 

milroad  being  vested  in  the  city  council,  tion  is  no  greater  than  is  required  by  a 

The  track  being  a  side  track,  and  having  ressonable  use.      State  v,  Lonisville,  A& 

been  wrongfully  constructed  in  violation  R.  R.  Co.,  86  Ind.   114  ;   Wabash,  Ac 

of  the  city  ordinance,  could  not  be  con-  R.  R.  Co.  «.  People,   12  III.  App.  448. 

ndered  a  permanent  structure,  the  danj-  And  the    conviction  in   Louisville,   Ac 

ages  arising  from  the  maintenance  of  which  R.  R.  Co.  t>.  Com.,  anU^  can  only  be  sos- 

would  be  original  and  not  continuous  ;  tained  upon  the  ground  that  the  company 

nor,  being  a  nnisance,  could  the  right  to  exercised  its  right  unlawfully,  by  habit- 

continue  such  maintenance  be  acquired  by  ually  neglecting  to  ring  the  bell  or  blow 

prescription.     Cain  «.  Chicago,  &c.  R.  R.  the  whistle  as  its  trains  approached  the 

Co.,  54  Iowa,   255.     Denver  &  Swansea  crossing.     In  the  absence  of  any  statute 

R.  R.  Co.  V.  Denver  City  R.  R.   Co.,  2  regulating  the  matter,  a  railway  company, 

CoL  673.    An  improper  and  unreasonfible  conforming  to  the  statute  requirements  as 
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ported  where  the  statute  expressly  restricts  the  rate  of  speed  at  such 
poiats,  or  where  the  company,  as  in  the  case  last  cited,  habitually 
&ils  to  give  the  statutory  signals.  So,  too,  a  railway  company  is 
liable  to  indictment  if  it  unreasonably  obstructs  a  highway,  eith^ 
by  its  trains,  or  by  leaving  objects  thereon  or  near  thereto  —  as  a 
hand  car  —  which  are  calculated  to  frighten  horses,^  and  it  is  lia- 
ble civilly  for  all  the  damages  that  ensue  therefrom.  Thus,  in  a 
Massachusetts  case,^  the  company  had  a  derrick  located  upon  their 
premises,  the  boom  of  which  swung  over  the  highway,  and  the  plain- 
tiff's horses  became  frightened  at  it,  and  became  unmanageable  and 
ran  away,  doing  considerable  damage  to  the  plaintiff.  The  company 
was  held  responsible  therefor.'  So,  if  a  railway  company  erects  a 
bridge  across  a  navigable  stream  so  as  unreasonably  to  obstruct  nav* 
igation,  or  without  authority,  it  is  liable  to  any  person  whose  boats 
are  thereby  obstructed,  for  all  the  ensuing  damages.^  And  generally, 
if  these  companies  do  any  acts  in  a  public  street  or  highway  which 
are  detrimental  to  the  public,  without  authority,  or  if  with  authority, 
ii'  they  exercise  the  powers  conferred  in  an  improper  or  negligent 
manner,  they  are  liable  to  indictment  so  far  as  the  rights  of  the 
general  public  ai*e  infringed,  and  to  a  civil  action  in  favor  of  any 
individual  who  is  specially  injured  thereby.^ 

Sxo.  337.  XitabUity  to  Indiotmeot  CtoneraUy.  —  As  a  rule,  at  the 
common  law,  a  corporation  is  not  liable  to  indictment  for  misfea- 
sanees,  except  in  the  case  of  nuisances,  but  in  many  of  the  States 
the  statute  provides  for  their  indictment  for  certain  acts  either  of 
omission  or  commission,  and  their  punishment  by  fine ;  and  inasmuch 

to  signals,  may  cross  a  highway  at  any  A  steam-eDgine  on  wheels  passing  along  a 

nte  of  speed  it  pleases.  highway  is  not.     Macomber  v.  Nichols, 

^  Cincinnati,  &c.  R.  R.  Co.  v.  Com.,  84  Mich.  212 ;  22  Am.  Rep.  522.    But 

80  Ky.  187.    Or  for  any  public  nuisance,  contra,  see   Smith  v.  Stokes,  4  B.  &  8. 

Northern  Central  R.  R.  Co.  v.  Com.,  90  84  ;  Harrison  v.  Leaper,  6  L.  T.  (n.  s.) 

Penn.  St  800.     And  foreign  corporations  640.    See  also  Favor  v.  Boston,  &c  R.  R. 

are  liable  for  a  violation  of  the  laws  of  Co.,  114  Mass.  350.   See  Knight  v.  Good- 

any  State  in  which  they  operate  a  railway,  year  Rubber  Co.,  38  Conn.   438,   where 

Cincinnati,  &c.  R.  R.    Co.  v.  Com.,  80  a  steam-whistle  on   mill   near  highway 

Ey.  187.  was  held  a  nuisance.     In  Young  v.  New 

*  Jones  V.  Fitchbuig  R.  R.  Co.,  107  Haven,   89  Conn.   485,   steam-roller  lefl 

Mass.  261.  besidn  highway.      See  also,   Watkins  v. 

'  See  the  following    cases   upon    the  Redden,  2  F.  &  F.  629,  in  which  a  trac- 

question  of  liability  for  accidents  resulting  tion  steam-engine  in  highway  was  held  a 

from  placing  objects  near  highways  calcu-  nuisance. 

latf'd  to  frighten  horses.    Hardy  v.  Keene,         *  Little  Rock,  &c.,  R.  B.  Co.  v.  Brooks, 

52  N.  H.  370.     A  pile  of  stones  was  held  a  39  Ark.  403. 
nuisance.  Clintonv.  Howard,  42  Conn.  295.         ^  Wood  on  Nuisances. 
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as  a  corporation  must  necessarily  act  by  agents,  it  is  chargeable  for 
their  acts  done  within  the  scope  of  their  duties.^  Thus,  it  has  been 
held  that  a  railway  company  is  liable  to  indictment  for  a  violation  of 
the  laws  relating  to  the  Sabbath,  by  running  its  trains  upon  that 
day  ;^  and  generally,  it  may  be  said  that  a  corporation  is  liable  crimi- 
nally for  the  acts  of  its  agents,  when  the  acts  done  are  within  the 
scope  of  the  authority  delegated  to  the  agent  Thus,  where  the  ser- 
vants or  agents  of  a  corporation,  in  the  operation  of  its  works  pollute 
the  waters  of  a  stream,'  or  obstruct  a  liighway,*  or  commit  any  nui- 
sance that  is  a  legitimate  result  of  doing  that  which  they  were  em- 
ployed to  do,  the  corporation,  as  well  as  the  servants  or  agents,  are 
liable  to  indictment  therefor.*^  So,  a  corporation  may  be  indicted  for 
an  assault  committed  by  its  servants,^  or  a  libel  published  by  its  or- 
ders,^ or  for  any  non-feasance,  by  the  omission  by  its  servants  to  per- 
form a  duty  imposed  upon  it  by  statute  or  by  the  common  law,'  or 
for  a  misfeasance,  by  doing  that  which  they  are  intrusted  to  do,  con- 
trary to  statute,  or  in  violation  of  the  common  law .•  Thus,  a  turn- 
pike company  is  liable  to  indictment  for  permitting  its  turnpike  to  be 
and  remain  out  of  order.^^  So,  a  railroad  company  authorized  to  ob- 
struct a  highway  in  a  certain  mode  is  liable  to  indictment  for  obstruct- 
ing it  in  any  otlier  mode.^^  And,  generally,  when  the  act  done  is 
made  an  ofience  by  statute  or  the  common  law,  and  is  within  the  scope 
of  the  powers  conferred  upon  its  officer,  agent,  or  servant  doing  it,  and 
is  punishable  by  fine,  tlie  corporation  is  criminally  liable  therefor. 

Sec.  338.  "Who  may  sue.  —  In  the  case  of  injury  to  real  estate,  all 
persons  having  an  interest  therein  may  have  their  remedy.  If  the 
estate  is  in  the  possession  of  a  tenant,  he  is  entitled  to  damages  for 

^  State  V.  Vt.  Central  R.  R.  Co.,  27         *  Eastern  Counties  Ry.  Co.  v.  Broom, 

Vt.  108  ;  Boston,  &c  R.  R.  Co.  p.  State,  6  Ezch.  814. 

82  N.    H.  215  ;   Com.   v.  New  Bedford         ^  Whitfield  «.  a  £.  Railway  Co.,  E.  B. 

Bridge,   2  Gray   (Mass.),  839;   State  v,  &  £.  115. 

Baltimore,  &c.  R.  R.  Co.,  15  W.  Va.  862  ;         *  Regina  v.  Birmingham  Ry.  Co.,  9  C. 

Delaware,    &c.  Canal  Co,  v.    Com.,   60  &  P.  469  ;  Com.  v.  Nashiik  &  Lowell  R.  R. 

Fenn.  St.  867.  Co.,  2  Gray  (Mass.),  54  ;  Regina  v.  G.  N. 

*  Baltimore,  &c.  R.  B  Co.  v.  State,  15  of  England  By.  Co.,  9  Q.  B.  315. 

W.  Va.  862.  »  SUte  v,  Vt.  Central  R.  B.  Co.,  27 

s  Rex  V.  Medley,  6  C.  &  P.  487 ;  Re-  Vt.  108 ;   Regina  «.  North  of  England 

gina  V.  Stephens,  L.  R.  1  Q.  B.  701.  Ry.  Co.,  9  Q.  B.  815  ;  Com.  o.  New  Bed- 

«  Lonisville,   &c.   R  R.   Co.  v.  State,  ford  Bridge  To.,  2  Gray  (Mass.),  339. 

8  Head  (Tenn.),  528;  State  «.  Morris  k        ^^  Red    River  Turnpike  Co.  v.  State, 

Essex  R.  R.  Co.,  28  N.  J.  860.  1  Sneed  (Tenn.),  474  ;    Waterford,   &c. 

*  Rex  V.  Medley,  ante;  Regina  v.  Turnpike  Co.  v.  People,  9  Barb.  (N.  Y.) 
Stephens,  aiUe.  161. 

"  Regina  «.  Scott,  8  Q.  B.  543. 
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the  injury  to  his  estate,  and  if  the  injury  is  of  a  permanent  nature, 
the  reversioner  is  also  entitled  to  damages.^  For  injury  inflicted 
upon  real  estate,  the  person  owning  the  estate  at  the  time  when  it 
was  inflicted,  is  the  only  one  entitled  to  sue,^  except  in  the  case  of  a 
vendee  in  possession  under  a  contract  to  purchase.^ 

Sec.  339.  LegUlattve  Authority  restrioted.  —  Where  an  act  is  au- 
thorized by  an  act  of  the  legislature  to  be  done  that  would  be  a 
nuisance  except  for  such  authority,  the  grant  is  taken  subject  to  the 
restriction  that  the  highest  degree  of  care  will  be  exercised  that  the 
act  so  authorized  shaU  not  operate  as  an  injury  to  the  public  or  to 
individuals.  Therefore  a  railroad  company  authorized  to  use  steam- 
engines  upon  its  road  is  bound  to  use  those  that  are  provided  with 
the  latest  and  best  improvements  to  prevent  the  escape  of  sparks 
from  its  smoke-stack,  or  of  fire  and  coals  from  its  fire-box ;  and  if  it 
makes  use  of  engines  defective  in  these  respects,  when  the  defect 
might  be  remedied,  or  when,  by  the  use  of  a  different  class  of  en- 
gines, the  danger  might  be  avoided,  the  engines  will  be  treated  as 
nuisances,  and  the  company  is  liable  for  all  the  damages  that  result 
from  their  use.* 

Sec.  340.  Railroad  Grants  rnuBt  be  ezerciBed  in  Conformity  to 
Charter. — So,  too,  where  a  railroad  company  is  authorized  by  its  char- 
ter to  lay  its  tracks  in  a  certain  locality,  if  it  lays  them  in  another, 
the  road  becomes  a  nuisance  upon  every  highway  that  it  crosses.^ 

1  Cain    «.   Chicago,   &c.    R.  R.    Co.,  v.  R.  R.  Co.,  27  Pcdh.  St.  839  ;  Hughes 

ante;  Hallgan  v.  Chicago,  &c.  R.  R.  Co.,  v.  R.  R.  Co.,  2  B.  I.  498. 

15  lU.  558  ;  Bell  v.  Midland  Ry.  Co.,  10  ^  In  Commonwealth  v,  Nashua  &  Low- 

C.  B.  N.  8.  287  ;  Indianapolis,  &c.  R.  R.  eU  R.  R.  Co.,  2  Gray  (Mass.),  54,  it  was 

Co.  r.  McLaughlin,  77  111.  275  ;  Bannon  held  that  the  construction  of  a  railroad 

V.  Mitchell,  6  Brad.  (111. )  1 7 ;  Mumford  across  a  highway  in  a  manner  different 

V.  Oxford,  &c.  Ry.  Co.,  1  H.  &  N.  34 ;  from  that  provided  by  law  is  a  nuisance, 

Illinois  Central  R.  R.  Co.  v.  Grabble,  46  and  renders  the  company  liable  to  indict- 

lU.  445.  ment  therefor,  and  its  charter  is  no  pro- 

^  Harrington  v.  St.  Paul,  &c.  R.  R.  C!o.,  tection  against  the  indictment     Also  see 

17  Minn.  215  ;  Illinois  Central  B.  R,  Co.  Com.  v.  Vt.  &  Mass.  R.  R.  Co.,  4  Gray 
o.  AUen,  89  III.  205.  (Mass.),    22.      Hughes  v.   Providence  & 

>  Miller  v.  Long  Island  R.  R.  Co.,  9  Worcester  R.  R.  Co.,  2  R.  I.  493 ;  Re- 
Hun  (N.  Y.),  194  ;  Hays  v.  Miller,  6  id.  gina  v.  United  Kingdom  TeL  Co.,  3 
820  ;  Rood  v.  N.  Y.  Central  R.  R.  Co.,  Fost.  &  F.  73  ;  Attomey-Gteneral  v.  Ely, 

18  Barb.  (N.  Y.)  80.  L.  R.  6  Eq.  106  ;  Moshier  v.  R.  R.  Co.,  8 
*  Kingr.  Morris  &  Essex  R.R.  Co.,  18  Barb.  (N.   Y.  S.  C.)  427;   Denver,  &a 

N.  J.  Eq.  897  ;  B.  R  Co.  v.  Wood,  48  B.  R.  Co.  v.   Denver  City  B.  B.  Co.,  2 

Ga.   565  ;  Potter  v.  Bonner,  29  Ohio  St  Col.  T.  673.    And  if  a  railroad  is  attempted 

150  ;  Beg.  v.  Telegraph  Co.,  9  Cox*s  C.  C.  to  be  laid  in  a  highway  without  legislative 

174  ;  Veazie  v.  B.  B.  Co.,  49  Me.  119 ;  authority,  equity  will  eigoin  it  without 

State  V.  B.  B.  Co.,  25  N.  J.  L.  437  ;  Codl  waiting  for  a  trial  at  law.     Attorney-Gene- 
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So,  too,  wheie  a  ndlroad  is  laid  along-eide  a  highway,  the  cGmpany 
is  boand  to  use  the  road  in  such  a  manner  aa  is  least  calculated  to 
interfere  with  the  safety  of  public  travel  over  the  highway,  and  if  it 
allows  the  steam-whistle  to  be  blown  unnecessarily,  whereby  horses 
upon  the  highway  are  frightened  and  injury  results,  the  company  is 
liable  for  the  damages  tl^t  result  therefrom ;  or  if  it  runs  its  trains 
over  road-crossings  without  taking  proper  measures  to  signal  their 
approach  to  travellers  upon  the  highway,  it  ia  answerable  for  all 
the  consequences  that  flow  from  the  lack  on  their  part  to  exercise 
that  high  degree  of  care  that  is  essential  for  the  safety  of  the  pub- 
lic, and  is  commensurate  with  the  hazard  which  their  business 
creates.^ 

Sec.  341.  Rastrlotioiui  upon  Kallroads.  —  The  rule  imposed  upon 
railroad  companies  in  their  use  of  highways  for  the  purposes  of  their 
road  virtually  is,  that  they  shall  ao  run  their  trains  as  not  to  render 
the  highway  less  safe  than  it  was  before  the  construction  of  their 
road  over  it,  so  far  as  reasonable  care  and  diligence  on  their  part 
can  prevent  it.  The  company  is  bound  to  take  every  reasonable 
precaution  to  notify  the  public  of  the  approach  of  its  trains,  and 
to  regulate  their  speed  to  a  rate  that  is  consistent  with  the  safety 
of  the  travelling  public  in  the  exercise  of  ordinary  care.  There  can 
be  no  question  but  that  if  a  railroad  company  habitually  neglects  to 
perform  these  duties  to  the  public,  and  to  exercise  reasonable  care  in 
the  running  of  its  trains  along  or  across  a  highway,  it  becomes  and 
may  be  indicted  as  a  public  nuisance.  The  grant  of  the  extraordi- 
nary franchise  with  which  it  is  invested  is  upon  the  implied  under- 
standing that  it  shall  exercise  the  rights  conferred  for  the  benefit 
not  to  the  detriment  of  the  public,  and  that  it  shall  adopt  all  possi- 
ble measures,  not  only  in  the  kind  of  machinery  employed,  but  also 


ml  r.  Lombard,  &c.  Pass.  R.B.  Co.,  10  aright,  if  the  bell  is  not  rang  or  the 

Phila.  (Penn.)  852.  whistle  sounded,  to  presume  that  the  track 

1  Lafayette,  &c.  B.  R.  Co.  v.  Adams,  is  dear;  and  if  he  is  himself  in  the  exer- 

26  Ind.  76.     In  Toledo  R.  R.  Co.  v.  God-  cise  of  ordinary  care,  the  company  is  liable 

dard,  25  Ind.  185,  it  was  held  that  when  for  all  injuries  that  result  to  him  by  reason 

the  engineer  of  a  train  has  rung  the  bell  of  a  train  being  run  over  the  crossing  witk- 

and  soanded  the  steam- whistle,  and  re-  out  these  signals  being  given.     PbUadri- 

duced  the  speed  of  the  train  to  a  proper  phia  R.  R.  Co.  v.  Hagan,  47  Penn.  St. 

rate,  npon  approaching  a  crossing,  he  has  244;  Chicago,  kc.  R.  R.  Co.  «.  Gretzner, 

done  all  that  the  law  requires,  and  has  fully  46  111.  75;  Warner  v.  N.  Y.  Central  R.  R. 

complied  with  aU  the  requirements  imposed  Co.,  45  Barb.  (N.  T.  S.  C.)  299;  North 

by  the  exercise  of  reasonable  and  ordinary  Penn.  R.  R.  Co.  v,  HeUeman,  49  Penn.  St. 

caie.    A  pei'son  travelling  upon  a  highway,  60;  Chicago  &  Rock  Island  R.  R.  Co.  i^ 

upon  approaching  a  railroad-crossings  has  Still,  19  111.  499. 
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in  the  running  of  it,  to  prevent  the  infliction  of  unoecessaty  injury 
upon  the  public  or  upon  private  rights.^ 

Sec.  342.  Bestrlctioiis  upon  all  TgeBJalatlTe  Granta. — The  same 
rule  applies  to  any  other  class  of  acts  that  may  become  nuisances  by 
their  improper  exercise.  Thus  legislative  authority  to  erect  a  bridge 
or  dam  across  a  navigable  sl^ream  cannot  be  construed  as  authoriz- 
ing the  person  or  corporation  to  make  an  erection  that  will  materi- 
ally interfere  with  the  navigation  of  the  river»  or  increase  its  hazarda 
All  such  rights  must  be  exercised  so  as  not  to  destroy  either  public 
or  private  rights ;  and  unless  they  can  be,  or  unless  full  compensation 
has  been  provided  for  the  rights  destroyed,  the  grant  will  not  protect 
the  person  or  corporation  from  suits  in  behalf  of  persons  whose  rights 
are  injured,  or  prosecution  by  the  public,  for  the  injury  to  the  pub- 
lic right,  as  to  all  its  exercise  beyond  the  reasonable  scope  of  the 
grant.     In  other  words,  the  acts  create  a  nuisance.^ 

Sec.  343.  Fitvate  "Waya. — In  reference  to  private  ways  in  a  city 
or  elsewhere,  the  rule,  which  is  equally  applicable  to  railway  compa- 
nies, seems  to  be  that  where  a  land-owner  has  given  permission  to 
strangers,  eisaprtas  or  implied^  to  use  a  private  way  or  path  leading 

1  Begina  v.  Sharpe,  8  Railway  Caa.  88;  tent  to  which  it  interferes  with  navigation 

Regina  v.  Eastern  Counties  Ry.  Co.^  id.  and  the  relative  importance  of  the  traflSM; 

22;  Clarence  Ry.  Co^  v.  Great  North  of  accommodated  and  interrupted  hy  it.    Bat 

England,  &c.  R.  R.  Co.,  18  M.  &  W.  706;  the  feet  that  a  bridge  is  a  great  publio 

Bordentown  &  So.  Amboy  Turnpike  Co.  v.  benefit  will  not  prevent  its  being  a  nui- 

Camden  &  Amboy  R.  R.  Co.,  17  N.  J.  L.  sance  if  it  obstructs  navigation.     Devoe  v. 

814;    Moshier  V.    Railroad  Co.,  S  Barb.  Penrose  Ferry  Bridge  Co.,  8  Am.  Law  Reg. 

(N.  Y.)  427;  Drake  v.  Hudson  BiverR.  R.  79;  Mississippi  &  Missouri  R.  R,  Co.  «. 

Co.,  7  id.  508.     In  this  case  it  was  held  Ward,   supra.     Any  obstruction   to    the 

that  a  railroad  in  the  streets  of  a  city  is  navigation  of  a  public  navigable  river  la, 

not  per  ss  a  nuisance,  and  that  it  will  not  upon  established  principles,  a  public  nui- 

become  one,  provided  the  passage  over  the  sance.     U.  S.  v.  New  Bedford  Bridge  Co., 

street  is  left  free  and  unobstructed.    King  1  Woodb.  &  M.  (U.  S.)  401;  Mayor  of 

V.   Morris^  be,  R.  R.  Co.,  18  K.  J.  fiq.  Georgetown  v,  Alexandria  Canal  Co.,  12 

897.  Pet  (U.  S.  S.  C.)  91.    A  pier  erected  in 

*  Mississippi  &  Missouri  R.  R.  Co.  v,  navigable  waters  according  to  established 

Ward,  2  Black  (U.  S.  S.  C),  485;  Hart  v.  regulations  is  not  to  be  deemed  a  nuisance 

The  Mayor,  9  Wend.  (N.  Y.)  671 ;  Lan-  unless  an  actual  obstruction  to  navigation 

sing  V.  Smith,  15  id.  183;  Rex  v.  Rus-  be  proved.    Dutton  v.  Strong,   1   Black 

sell,  a  B.  &  C.  566;  Williams  v.  WQcox,  (IT.  S.  S.  C),  23.     The  erection  of  a  bridge 

8  Ad.  &  EI.  814;  Mayor  of  Georgetown  v,  over  a  navigable  stream  by  authority  of 

Alexandria  Canal  Co.,  12  Pet.  (U.S.  S.  C.)  the  State  may  prevent  the  bridge  from 

91;  Pennsylvania  v.  Wheeling  &  Belmont  being  a  public  nuisance,  but  it  is  a  private 

Bridge  Co.,  13  How.  (U.  S.  S.  C.)  518.    A  nuisance  if  it  obstructs  navigation,  and 

bridge  across  a  navigable  stream  is  not  persons  injured  may  have  their  actions 

necessarily  to  be  enjoined  as  a  nuisance;  therefor.      Pennsylvania  v.   Wheeling  Jb 

whether  it  partakes  of  that  character  de-  Belmont  Bridge  Co.,  18  How.  (U.  S. )  618. 
pends  upon  circumstances,  —  upon  the  ex- 
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across  his  land,  or  if  he  permits  a  particular  pathway  to  be  used  as 
an  approach  to  his  dwelling  or  place  of  business,  he  is  not  justified 
in  doing  anything  that  will  endanger  the  safety  of  persons  passing 
over  the  way,  without  giving  them  proper  notice  of  what  has  been 
done,  or  revoking  the  license  or  permission  to  come  upon  the  land. 
Neither  can  he  authorize  any  other  person  to  do  any  act  that  will 
lessen  the  safety  of  those  travelling  over  the  way.  If  he  desires  to 
make  any  excavations,  or  do  anything  in  or  adjoining  the  way 
that  endangers  its  use,  he  must  close  it  up.^  Ev^ry  occupant  of  a 
house  or  place  of  business  who  makes,  or  permits  the  use  of  a  par- 
ticular way  to  his  house  or  store  over  his  own  grounds,  is  r^arded 
as  fairly  holding  out  invitations  to  people  having  occasion  to  come 
to  bis  place  for  any  reasonable  purpose,  to  pass  over  the  path ;  and 
he  is  liable  for  defects  therein,  or  for  neglect  to  establish  proper 
guards  around  dangerous  places,  and  is  held  to  the  same  degree  of 
liability  as  a  person  who  invites  people  to  his  store  or  place  of  busi- 
ness.^ But  if  a  person  leaves  the  usual  approaches  to  a  house  or 
place  of  business  and  strays  upon  a  part  of  the  ground  where  there 
is  no  path,  and  sustains  injury  from  falling  into  excavations  or  un- 
guarded wells,  no  liability  therefor  attaches  to  the  owner  of  the 
path  or  any  one  else.^  Where  a  person  gives  another  permission  to 
cross  his  grounds  by  either  of  a  number  of  paths,  and  the  person  so 
giving  permission  has  dug  a  hole  which  he  usually  keeps  covered,  if 
he  leaves  the  hole  uncovered  at  night  without  the  knowledge  of  the 
person  so  passing  over  his  ground  by  permission,  and  in  consequence 
he  falls  into  the  hole  and  Is  injured,  the  owner  or  occupant  is  liable 
therefor ;  but  if  the  hole  had  never  been  covered  the  person  would 
be  remediless.  The  rule  is,  that  a  person  who  uses  a  private  way 
accepts  all  the  risks  and  liabilities  that  are  fairly  incident  thereto, 
but  has  a  right  to  expect  that  no  changes  in  the  condition  of  the 
way  will  be  made  that  will  endanger  his  safety  in  passing  over  it  * 
Where  a  railway  company  erected  houses  for  its  workmen  in  such  a 
locality  that  they  were  obliged  to  cross  the  track  to  get  to  their  abodes, 
and  a  boarder  of  one  of  the  workmen,  upon  a  dark  night,  in  going 

1  Corby  v,  HUl,  27  L.  J.  0.  P.  820;  C.  P.  274;  Jams  v.  Dean,  11  Moore,  354; 

Hodgman  v.  West  Midland  Railway  Com-  Barnes  v.  Ward,  9  C.  B.  420. 
pany,   33   L.   J.    Q.    B.   233  ;  Gallagher         *  Bolch  o.  Smith,  81  L.  J.  Exch.  203. 
V.   Humphrey,   10   W.   K.   64;  Gibhs  v.         *  Rolle*s  Abr.  88;  Gaatret «.  Egerton, 

Trostees  of  Liverpool   Docks,   27   L.  J.  L.  R.  2  C.  P.  871 ;  Hardcastle  9.  So.  York- 

Ezch.  821.  shire  Ry.  Co.,  4  H.  Ac  N.  74;  Blytfa  r. 

'  Lancaster  Coal  Co.  v.  Pamaby,  11  Ad.  Topham,  Cro.  Jac  158;  Stone  v.  Jackson, 

k  £.  243;  Indermaur  v.  Dames,  L.  R.  1  16  C.  B.  204. 
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from  the  house  down  the  track  was  struck  and  injured  by  a  loco- 
motive tender,  which  showed  no  light  and  made  no  noise,  —  it  was 
held  that  he  might  recover.^ 

A  railroad  company  is  not  liable  to  one  who  falls  into  an  excava- 
tion made  in  its  right  of  way  a  number  of  feet  from  a  public  high- 
way, while  travelling  along  a  permissive  way  which  had  been  used 
to  some  extent  by  the  public.^  In  an  Ohio  case,^  it  is  said  that  the 
law  recognizes  the  right  of  the  owner  of  real  property  to  the  exclu- 
sive use  and  enjoyment  of  the  same,  without  liability  to  others  for 
injuries  occasioned  by  its  unsafe  condition,  when  the  person  receiv- 
ing the  injury  was  not  in  or  near  the  place  of  danger  by  lawful  right, 
and  where  such  owner  assumed  no  responsibility  for  his  safety  by 
inviting*  him  there  without  giving  him  notice  of  the  existence  or 
imminence  of  the  peril  to  be  avoided.  In  such  cases  the  maxim  sic 
utere  tuo  ut  alienum  non  Icedas  is  in  no  sense  infringed.  Where  no 
right  has  been  invaded,  although  one  may  have  injured  another,  no 
liability  has  been  incurred.*  But  where  it  expressly  or  impliedly 
invites  a  person  upon  its  premises,  it  is  liable  to  him  for  injuries  re- 
sulting to  him  either  from  the  defective  condition  of  its  premises,  or 
from  the  improper  management  of  its  trains.^  Where  persons  go 
upon  its  premises  to  do  business  with  the  company,  either  to  its  offi- 
ces, freight  houses,  etc.,  it  is  held  to  be  under  a  special  duty  to  them  ; 
as  there  is  in  such  cases  both  an  implied  invitation  and  a  license. 
Thus,  persons  who  have  business  at  its  freight-houses ;  *  passengers 
there  either  to  take  the  train  or  arriving  there  by  one  of  its  trains,^ 
or  persons  thei-e  as  escorts  to  passengers  either  to  take  a  train  or  ex- 
pected to  arrive  upon  one ;  ®  hackmen  who  carry  passengers  to  and 

1  McDermott  v,  N.  Y.  Central  R.  R.  R,  R.  Co.,  82  N.  Y.  883;  Newson  «.  N.  Y. 
Co.,  28  Hun  (N.  Y.),  825.  Central  R.  R.  Co.,  29  N.  Y.  888;  Boston 

2  Bushr.  Brainard,  1  Cow.  (N.  Y.)  78;  v.  N.  Y.  Central  B.  R.  Co.,  1  T.  &  C. 
Rowland  v.  Vincent,  10  Met.  (Mass.)  371.  (N.  Y.)  297;  New  Orleans,  &c.  R.  R.  Co. 

•  Pittsburgh,  &c.  R.  R.  Co.  v.  Ring-  v.  Heiming,  15  Wall.  (U.  S.)  649;  New 
ham,  89  Ohio  St  864.  Orleans,  &c.  R.  R.  Co.  v,  Bailey,  40  Miss. 

*  Omaha,  &c.  R.  R.  Co.  v.  Martin,  14  895;  Liateral  Branch  R.  R.  Co.  r.  Lewark, 
Neb.  295.  4  Ind.  471 ;  Wright  v,  London,  &c.  Ry. 

«  Nickerson  v.  Tirrell,  126  Mass.  645;  Co.,  L.  R.  1  Q.  B.  Div.  252;  Holmes  «. 

Kay  V.  Penn.  R.  R.  Co.,  65  Penn.  St.  269;  North-Eastem  Ry.  Co.,  L.  R.  6  Exchq. 

Tabin  v.  Portland,  &c.  R.  R.  Co.,  59  Me.  128. 

188;  Pittsburgh,  &c.  R.  R.  Co.  v.  Ring-  ^  Hoffinan  v.  N.  Y.  Central,  &c.  R.  R. 

ham,  anU;  Quimby  v,  Boston,  &c.  R.  R.  Co.,  75  N.  Y.  605;  Gillis  v.  Penn.  R.  R. 

Co.,  69  Me.  840.  Co.,  59  Penn.  St  129;  Knight  v.  Portland, 

9  Illinois  Central  R.  R.  Co.  v.  Hoffman,  &c.  R.  R.  Co.,  56  Me.  234. 

67  111.  287;  Toledo,  &c.  R.  R.  Co.  v.  Grush,  •  Dublin,  &c.  Ry.  Co.  v,  Slattery,  L.  R 

67  111.  262;  Stinson  v.   N.  Y.   Centi-al  8  App.  Cas.  1155. 
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from  the  station ;  ^  draymen,  etc.,  who  are  there  either  to  deposit  or 
receive  freight  for  others,  or,  indeed,  any  one  who  is  there  npon  busi- 
ness comes  under  the  head  of  persons  invited  to  be  there,  but  persons 
who  are  there  from  mere  curiosity,  or  idlers,  loungers,  etc.,  do  not.* 
The  company  may  at  any  time  revoke  the  implied  license  under 
which  persons  are  at  its  stations  not  upon  business,^  or  even  those 
who  are  there  upon  business,  if  they  refuse  to  comply  with  any  of  the 
reasonable  regulations  of  the  company.^  But  a  passenger,  or  one  who 
is  at  a  station  to  take  a  train,  cannot  be  expelled  from  the  station  at 
the  mere  caprice  of  the  station-agent  Thus,  in  a  Michigan  caae,^  a 
8tation*agent  assaulted  a  passenger  for  not  leaving  the  waiting-room 
when  ordered,  the  passenger  having  enraged  him  by  spitting  on  tine 
floor.  It  was  held  that  this  did  not  constitute  an  excuse  for  the  pas- 
senger's expulsion. 

Ssc.  344.  Duty  as  to  Pxirato  Groasinss,  Ways,  etc.  —  Where  a 
railway  company  allows  a  private  crossing  to  be  used  for  public 
travel  for  a  considerable  period,  it  has  been  held  liable  to  a  person 
who  is  injui*ed  at  the  crossing  by  the  negligence  of  the  company.^ 
In  a  Pennsylvania  case,'  a  person  crossing  a  railway  track  by  a  com- 
mon and  well-known  foot-path  used  by  the  public  is  not  a  trespasser, 
and  the  railroad  company  is  not  relieved  froin  liability  for  a  negli- 
gent injury  to  him,  on  the  ground  that  being  a  trespasser  he  was 
therefore  guilty  of  contributory  negligence. 

In  a  New  York  case,®  the  plaintiffs  intestate  was  run  over  and 
killed  at  a  private  crossing  which  had  been  used  by  the  public  with- 
out objection  from  the  company,  for  thirty  years,  and  it  was  held 
that  this  long  acquiescence  in  the  public  use  by  the  company  im- 
posed a  duty  upon  it  as  to  persons  crossing  the  track  to  exercise  rea- 
sonable care  in  the  movement  of  its  trains  so  as  to  protect  them  from 
injury.  In  an  action  against  a  railroad  company  for  the  death  of 
plaintiff's  intestate,  who  was  killed  by  the  defendant's  train  at  a 
private  crossing,  instructions  to  the  jury  that  although  there  was  no 

1  Qnimby  v,  Boston,  &c.  B.  B.  Co.,  69         >  People  v,  McKay,  46  Mich.  43;  41 

Me.  340;  Tobin  v,  Portland,  &c  B.  B.  Co.,  Am.  Bap.  ^  . 
59  Me.  183.  •  Sweeney  v.  Old  Ckdony  B.  B.  Co.,  10 

*  Gillis  V.  Spence,  69  Penn.  St  129.  Allen  (Mass.),  368. 

*  Johnson  v.  Chicago,  &c.  B.  B.  Co.,  51         ^  Philadelphia,  &c.  B.  B.  Co.  v,  Troat- 
lowa,  25;  Harris  v.  Stevens,  81  Yt.   79;  man,  6  Am.  &£ng.  B.  B.  Cas.  117;  Peniu 
Pittsbargh,  &c.  B.  B.  Co.  v,  Bingham,  B.  B.  Co.  «.  Lewis,  70  Penn.  St.  33. 
ante.  ^  Barry  «.  K.  Y.  Cental,  fcc.  B.  B. 

^  Gillis  V.  Spence,  cinfe;  Com.  v.  Power,     Co.,  92  K.  Y.  289. 
7  Met.  /Mass.)  506. 
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statutory  obligation  which  required  the  railroad  company  to  ring  a 
bell  when  approaching  a  private  crossing,  the  jury  might  find  it  was 
negligence  to  omit  to  do  this  when  running  at  a  high  rate  of  speed, 
at  a  time  when  the  view  of  the  train  was  so  obstructed  by  cars  on  a 
side  track  as  to  render  the  use  of  the  crossing  peculiarly  hazardous ; 
that  a  railroad  company  ordinarily  has  the  right  to  run  its  trains  at 
any  rate  of  speed  it  thinks  proper,  but  that  the  condition  of  the  cross- 
ing might  impose  some  restrictions  upon  this  right,  and  under  the 
circumstances  the  jury  might  predicate  negligence  upon  excessive 
speed;  that  one  using  such  crossing  must  use  all  his  faculties  to 
ascertain  whether  or  not  he  could  do  so  safely ;  that  one  has  the  right 
to  assume  that  the  company  would  use  more  than  ordinary  care  in 
approaching  a  crossing  so  obstructed,  —  were  held  to  be  unexception- 
able.^ Of  course,  where  it  receives  a  compensation  for  the  use  of  its 
premises,  it  owes  to  the  person  paying  it  the  duty  of  ordinary  care.^ 
The  duty  and  liability  to  keep  its  premises  safe  does  not  grow  out  of 
a  mere  license  or  permission  to  use  them,  but  the  use  of  them  by 
the  public  must  be  known  to  and  acquiesced  in  by  the  company.^ 
But  where  the  company  has  permitted  people  to  cross  its  track  at  a 
certain  point  until  it  has  become  a  species  of  habit  to  do  so,  it  is  not 
at  liberty  to  allow  cars  to  run  over  that  portion  of  its  track  without 
any  control  over  theni.^  But  as  to  mere  trespassers  it  owes  no  duty 
except  not  to  inflict  wilful  injury  upon  them.*^ 

1  Bany  v.  N.  Y.  Central  R.  R.  Co.,  defendant,  at  the  place  where  the  plaintiff 

anie;   Continental  Improvement  Co.   v,  was  injured,  yet  if  people  were  in  the 

Stead,  95  U.  S.  161;  Cordell  v,  N.  Y.  habit  of   crossing  and  recroesing  there, 

Central  R.  R.  Co.,  70  N.  Y.  119;  Johnson  that  the  company  was  bound  to  use  care 

V,  Hudson  River  R.  R.  Co.,  20  id.  65.  and  caution  in  running  at  that  point     It 

*  Marfell  v.  South  Wales  Ry.  Co.,  8  C.  was  held  that  this  was  error  ;  that  no  right 
B.  V.  R.  525.  could  be  acquired  by  the  public  in  such  a 

•  Matze  V.  New  York  Central,  &c.  manner,  without  evidence  of  notice  to  the 
B.  R.  Co.,  1  Hun  (N.  Y.),  217.  In  this  company  and  subsequent  acquiescence  by 
case  the  plaintiff,  while  crossing  the  de-  it.  Even  if  there  was  any  evidence  from 
fendant's  track,  in  the  evening,  at  a  point  which  a  license  might  be  inferred,  such 
where  a  street  was  to  be,  but  had  not  yet  license  created  no  legal  right  and  imposed 
been  laid  out,  but  where  people  were  in  the  no  duty  upon  the  defendant,  except  the 
habit  of  crossing  and  recrossing,  was  struck  general  duty  which  every  man  owes  to 
1)y  one  of  the  defendant's  engines  and  in-  others,  to  do  them  no  intentional  wrong  or 
jured.  It  was  held  that  he  was  guilty  of  injury.  Nicholson  v,  Erie  R.  R  Co.,  41 
contributory  negligence  in  going  upon  de-  N .  Y.  580  ;  Philadelphia,  &c  R.  R.  Ca 
fendant's  track,  and  that  he  could  not  re-  v.  Hmnmell,  44  Penn.  St.  875. 

eover.  The  court  charged  that,  even  if  the         *  Sutton  v.   New  York  Central,   Ac. 
pablic  had  no  right  to  use  the  land  of  the    R  R.  Co.,  4  Hun  (N.  Y.),  760.    In  Kay 


i  OilliB  V.  Penn.  R.  R.  Co.,  69  Penn.  St.  129. 
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Sec.  345.  "Who  laable  wben  the  Road  is  in  the  Poasession  of 
sees.  —  When  a  railway  is  leased  to  another  company  without  any 
statutory  authority,  the  company  remains  liable  for  all  torts  com- 
mitted by  the  lessee ;  because,  having  taken  its  grant  from  the  l^;is- 
lature,  burdened  with  all  the  duties  incident  to  it,  it  cannot  divest 
itself  of  those  duties  without  the  asi^ent  of  the  legislature.^  ''  It  is,** 
said  the  court,^  "  the  accepted  doctrine  in  this  country  that  a  railroad 
corporation  cannot  escape  the  performance  of  any  duty  imposed  by 
its  charter  or  the  general  laws  of  the  State,  by  a  voluntary  surrender 
of  its  road  into  the  hands  of  lessees."  But  the  company  is  not  re- 
sponsible for  injuries  or  torts  of  any  kind  committed  by  mortgagees 
or  trustees  under  a  mortgage  executed  with  due  authority  of  law 
while  they  are  in  possession  of  the  road  under  the  mortgage,'  nor  for 
torts  committed  or  injuries  inflicted  while  the  road  is  in  the  hands 
of  and  being  operated  by  a  receiver  because  it  is  then  in  the  custody 
of  the  court*  But  if  the  road  is  under  the  partial  control  of  the 
company,  it  still  remains  liable.^  Receivers  are  treated  as  public 
officers,  and  are  not  personally  responsible  for  the  acts  of  the  persons 
employed  by  them  in  the  operation  of  the  road,*  but  may  be  sued  by 
leave  of  the  court.^  But  in  Massachusetts  it  is  held  that  the  posses- 
sion of  a  receiver  not  necessarily  being  a  defence  at  law,  the  court 
which  appointed  liim  may  permit  the  suit  to  go  on.'    When  a 

V.  PenD.  R.  R.  Co.,  65  Penu.  269,  the  de-         *  Daniels  v.  Hart,  118  Mass.  548:  State 

fendants  had  leased  a  lot  of  land  for  their  p.  Consolidated,  &c.  R.  R.  Co.,  67  Me. 

side  tracks,  and  had  the  right  to  its  excla-  479  ;  Rogers  v,  Wheeler,   43  N.  Y.  698  ; 

MVQ  possession.    By  sufferance  they  had  Ballon  v.  Famum,  9  Allen  (Mass.),  47; 

pemiitted  the  public  to  pass  over  the  lot.  Sprague  v.  Smith,  29  Yt.  421 ;  Bart<*r  v. 

They  detached  some  cars  and  sent  them  Wheeler,  49  N.  H.  9 ;  Lamphear  v.  Bock- 

aronnd  a  curve  without  a  brakeman.  They  Ingham,  88  Conn.  237. 
were  held  liable  to  a  person  upon  that  lo^  *  State  v.  Yt  Central  R.  R.  Ca,  80  Yt. 

who  was  run  over  by  these  cars.     Brown  108 ;  Ohio,  &c.  R.  R.  Co.  o.  Davis,  23lnd. 

V.  Hannibal,  &c.  R.  B.  Co.,  60  Mo.  461 ;  658 ;  Turner  v.  Hannibal,  &c  R.  R.  Ca, 

Baltimore,  &c.  R.  R.  Co.  v.  Trainor,  88  74    Mo.    602 ;  Ohio,    &c.   R.  R.   Co.   v, 

^Id.  542.  Anderson,  10  111.  App.  313. 

*  Macon,  &c.  R.  R.  Co.  v,  Mayes,  49         *  Alexandria,  Ac.  R.  R.  Co.  v.  Brown, 

Ga.  855  ;  Nelson  v,  Yt.  &  Canada  R.  R.  ante. 

Co.,  26  Yt.  717  ;  Abbott  v.  Gloversville,         •  Erwin  r.  Davenport,  9  Heisk.  (Tenn.) 

&c.  R.  R.  Co.,  80  N.  Y.  27 ;  86  Am.  Rep.  44 ;  Candat  v.  Bemey,  68  N.  Y.   281 ; 

572  ;  Mahoney  v.  Atlantic,  &c.  R.  R.  Co.,  Hopkins  v,  Connell,  2  Tenn.  Ch.  823. 
6 J   Me.   68  ;  Chicago,   &c.   R.  R.  Co.  ».  f  Klein  v.  Jewett,  26  N.  J.  Eq.  474; 

Whipple,   22  111.   105  ;   Alexandria,  &c.  Bnrtnn  v.  Barbour,  104  U.  S.  426  ;  Jordan 

R.  R.  Co.  17.   Brown,  17  Wall.   (U.  S.)  v.  Wills,  3  Woods  (U.  S.  C.  C),  627; 

445  ;  York,  &c.  R.  R.  Co.  r.  Winans,  17  Meara  r.  Holbrook,  20  Ohio  St  187. 
How.  (U.  S.)  80.  I  Hills  «.  Parker,  111  Mass.  508. 

^  In    Alexandria,  &c.   R.  R.   Co.    «. 
Brown,  ante. 


8B0.  345.] 


WHO  UABLB,  BTO. 


1393 


judgment  in  such  an  action  is  obtained  against  a  receiver,  it  is  not  a 
personal  judgment,  but  one  to  be  paid  out  of  the  funds  of  the  com- 
pany in  his  hands,  under  the  direction  of  the  court  appointing  him.^ 
There  is  a  class  of  respectable  authorities  which  hold,  however, 
that  they  are  personally  liable  while  pursuing  the  business  of  com- 
mon carriers ;  ^  but  it  is  somewhat  difficult  to  understand  upon  what 
principle  this  rule  of  liability  is  predicated. 

1  Meara  v.  Holbrook,  cmU.  (I1L)  690 ;  NeweU  v.  Smith,  49  Vt.  255  ; 

*  Kane   v.    Smith,    80    N.  Y.    458  ;  AHen  v.  Central  B.  R.  Co.,  42  Iowa,  683  ; 

Blnmenthal.  v.  Brainard,    88   Vt.  402 ;  Kinney  v.  Crocker,  18  Wis.  74. 
Wabaah  B.  B.  Co.  v.   Brown,  5  BnuL 
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CHAPTEE  XXI. 


Tickets:  Expulsion  of  Passenoebs. 


Sisa  846.,  Natare  of  Tickets. 

847.  Conditional  Tickets. 

848.  Family  Ticket. 

849.  Ticket  taken  np  by  Conductor. 

850.  Lost  Ticket. 

851.  Tickets  upon  freight  trains. 

852.  Mileage-Tickets. 
858.  ChUdren's  Fare. 
854.  Coupons. 


Saa  855.  K ismforBiatieB  ghren  hf  esn- 
pany's  agents. 

856.  Failure  to  stop  |it  station. 

857.  Conductor's  Check. 

858.  Rates  of  Fare. 

859.  Through  Tickets,  Effect  of. 

860.  Right   to  chaige    Extra    Van 

where  tickets  aie  not    par- 
chased. 


Sec.  346.  Nature  of  Tickets.  —  Tickets  issued  by  a  railway  com- 
pany to  a  passenger  are  prima  facie  evidence  of  a  contract  between 
the  railway  company  and  the  passenger,  to  transport  the  latter  and 
his  personal  baggage  from  the  station  named  therein  as  the  place 
of  departure  to  the  station  named  therein  as  the  place  of  destina- 
tion, and  is  held  to  be  a  receipt,  token,  or  voucher,  showing  payment 
for  the  passage,  rather  than  a  contract ;  ^  and  by  its  purchase  the 
relation  of  passenger  and  carrier  is  said  to  be  consummated.^  The 
contract  between  the  passenger  and  the  company  by  which  the  ticket 
was  issued  is  implied  by  law,  except  so  far  as  it  is  expressed  upon 
the  face  of  the  ticket.  A  ticket  which  bears  upon  its  face  no  quali- 
fications, conditions,  or  limitations  as  to  its  use,  is  undoubtedly  good 
for  a  passage  from  the  station  of  departure  to  the  station  named 
therein,  any  time  within  six  years  from  its  date,  provided  it  has  not 

1  Logan  V.  Hannibal,  &c.  R.  R.  Co.,         >  Wabash,  &c  R.  R.  Co.  v.  Rector,  104 

12  Am.  &  Eng.  R.  R.  Cas.,  141  (Ind.);  lU.  296.    But  this  proposition  must  be 

Pier  V.  Finch,  24  Barb.  (N.  Y.)  514;  Hen-  taken  with  a  qualification.     If  a  person,  as 

derson  v.  Stevensou,  L.  R.  2  Sc.  App.  470;  is  often  the  case,  purchases  a  ticket  in  ad- 

Quimby  v.   Vanderbilt,   17  N.   Y.   806;  vance  of  the  time  he  intends  to  use  it,  the 

Rawson  v.  Penn.  R.  R.  Co.,  48  N.  Y.  212;  relation  of  passenger  and  carrier  does  not 

Elmore  v.  Sands,  54  N.  Y.  512;  State  v.  arise  at  the  time  of  the  purchase,  but  only 

Oyerton,  24  N.  J.  L.  435;  Gord  v.  Man-  from  the  time  when  the  person  reouhes  the 

Chester,  &c.  R.  R.  Co.,  52  K.  H.  596;  station  for  the  purpose^  and  with  the  inien- 

Johnson  v.  Concord  R.  R.  Co.,  46  N.  H.  turn  of  taking  pasaage  under  the  ticket. 
213. 
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been  mutilated  80  as  to  bear  the  appea^nce  of  having  been  used. 
In  Maine»  by  statute,  it  is  provided  that  a  passenger  may  not  only 
stop  over  at  any  intermediate  station,  but  also  that  the  ticket  shall 
be  good  for  a  passage  any  time  within  six  years  from  its  date. 

A  ticket  not  being  a  written  contract,  it  is  held  that  parol  evidence 
is  admissible  to  show  what  representations  in  reference  thei^to  were 
made  by  the  ticket-agent  at  the  time  of  its  sale,  —  as,  that  the  passen* 
ger  had  a  right  to  stop  over  on  it,  etc.^  A  ticket  issued  from  A.  to 
B.  is  good  only  for  a  passage  from  A  to  B.,  and  is  not  good  for  a  re- 
verse trip,  as  from  B.  to  A ;  and  the  fact  that  the  holder  has  been 
permitted  upon  previous  occasions  to  make  such  reverse  trip  upon 
such  tickets,  does  not  change  the  rule.^ 

A  railway  ticket  marked  "  Good  on  passenger  trains  only  "  does 
not  imply  that  all  the  passenger  tmins  of  the  road  will  stop  at  the 
station  designated  on  it,  nor  impose  upon  the  company  any  obliga- 
tion to  stop  there  contrary  to  its  rules.  Thus,  the  plaintiff  purchased 
of  the  defendant  a  ticket  from  Cincinnati  and  return.  Upon  the 
plaintiff's  return  he  took  a  train,  without  inquiry,  which  did  not  stop 
at  Hardenburgh,  and  the  conductor  refused  to  stop  there,  and  left 
him  at  a  station  eight  miles  beyond.  In  an  action  for  the  damages 
the  court  held  that  there  could  be  no  recovery,  because  the  plaintiff 
was  bound  to  ascertain,  before  starting  out  upon  it,  whether  the 
train  stopped  at  Hardenburgh  or  not.' 

Sec.  347.  Conditional  Tickets.  —  A  railway  company  may  im- 
pose  any  reasonable  conditions  as  to  the  use  of  their  tickets.  Thus, 
they  may,  by  a  printed  notice  thereon,  provide  that  it  shall  not 
be  transferable ;  and  when  this  condition  is  imposed,  no  one  but  the 
person  to  whom  it  was  issued  is  entitled  to  passage  on  it  Thus, 
a  person  purchased  a  through  ticket  which,  among  other  things,  pro- 

1  Robinson  v.  Nashville,  &r.  R.  R.  Co.,  upon  being  informed  of  the  fact,  was  bound 

2  Lea  (Tenn.),  694;  Van  Kirk  v.  Penn.  to  return  the  excess  of  fare,  or  deduct  it 

B.  R.  Cq.,  76  Penn.  St.  66.    And  it  rosy  from  the  fare  demanded  before  he  could 

be  shown  that  the  station -agent,   before  expel  him.     Bumham  v.   Grand  Trunk 

selling  the  ticket,  informed  the  passenger  R.  R.  Co.,  68  Me.  298.     But  see  Melville 

that  he  could  stop  over  at  an  intermediate  v,  Baltimore,  &c.  R.  R.  Co.,  2  Mackay 

station  upon  it,  when  in  fact  the  ticket  (D.  C),  68,  where  it  was  held  that  parol 

was  indorsed  as  ''good  for  this  day  only;**  evidence  is  not  admissible  to  vary  the 

and  the  holder  having  stopped  over  one  terms  of  a  railway  ticket, 
day,  the  oomductor  refused  to  accept  the         '  Eelley  «.  Boston  &  Maine  R.  R.  Co., 

ticket  for  the  remaining  passage,  and  ex-  67  Me.  168. 

polled  him  from  the  train.    The  court  held         *  Ohio,  &c.  R.  R.  Co.  v.  Swarthout,  67 

that  the  representations  of  the  ticket-agent  Ind.  567;  83  Am.  Rep.    104.      See  also 

were  admissible,  and  that  the  conductor,  Ohio,  &c.  R.  R.  Co.  9,  Hatton,  60  Ind.  12. 
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vided  that  it  shotdd  not  be  transferable.     At  a  station  on  the  way, 

it  was  taken  op  and  a  conductor's  check  was  issued  for  it,  calling  for 
one  continuous  passage  to  San  Francisco.  At  an  intermediate  station, 
the  passenger  left  the  train,  and  sold  the  ticket  to  the  plaintiff,  who 
attempted  to  use  it  on  the  same  train.  The  conductor  refused  to 
accept  it,  and  the  court  held  that  the  plaintiff  was  not  entitled  to 
ride  upon  the  check.^    But  if  there  is  no  such  condition  printed 

^  Cody  V.  Central  Pacific  R.  R.  Co.,  4  punch-marks  in  the  margin,  and  that  I 

Sawyer  (d.  S.  C.  C),  114;  Laugdon  v.  will  go  through  to  place  of  destination  by 

Howell,  L.  R.  4  Q.  B.  Div.  437.    Thus  the  the  proper  train  and  its  connecting  trains; 

plaintiff  bought  a  season-ticket  on  a  rail-  also  that  this  ticket  is  not  transferable,  and 

road,  on  which  was  indorsed:   *'  Con'di-  shall  become  '  void  *  if  not  presented  for 

TiONs.     This  ticket  is  not  transferable,  nor  {tassage  on  the  trip  for  which  sold,  and 

wiU  any  aUowance  be  made  in  case  it  may  that  1  failing  to  comply  with  this  sgree- 

not  be  used  for  the  whole  term  for  which  ment,  either  of  the  companies  may  refuse 

it  was  issued.     It  is  subject  to  inspection  to  accept  this  ticket  or  any  coupons  (checks) 

at  any  time  by  the  conductor;  a  refusal  to  thereof,  and  demand  the  full  regular  fare, 

comply  will  necessitate  collection  of  full  which  I  agree  to  pay. 

fare  each  time.     It  is  good  only  for  a  con-  [Signature]            "  John  Tristas. 

tinnous  passage  between  the  points  named.  "  Witness:  U.  P.  Stanswood, 

If  lost  or  mislaid,  it  will  not  be  replaced  "F.  H.  Goodman, 

by  the  company.     The  holder  will  please  "  General  Passenger  and  Ticket  Agent» 

return  when  renewing."    Upon  the  face  of  '*C.  P.  R.  R." 

the  ticket  the  words,  "  For  conditions,  see  The  price  of  a  first-class  ticket  at  that 

other  side,"  were  printed,  in  small  capi-  time,  over  the  same  route,  is  shown  to  have 

tals.     The  plaintiff  lost  his  ticket,  refused  been  the  sum  of  $140,  but  the  proof  fails 

to  pay  fare,  and  was  put  off  the  train.     It  to  show  the  price  of  second-class  tickets, 

was  held  that  he  was  bound  to  know  the  or  whether  unlimited  transferable  thiid- 

conditions;  that  the  conditions  were  law-  class  tickets  were  issued  or  not,  and  if  so 

ful,   reasonable,   and   proper  regulations;  the  price  of  the  same.    Tristas  seems  to 

and  that  he  ¥ras  rightfully  put  off  the  have  gone  no  further  than  Omaha,  and 

train.     Cresson  v,  Philadelphia  &  Reading  there  transferred  his  ticket  to  one  Hobbie. 

R.  R  Co.,  11  Pbila.  (Pa.)  597.     In  Post  Within  twenty  days  from  the  date  of  issue 

V.  Chicago,  &c.  R  R  Co.,  14  Neb.  110,  Hobbie  sold  the  ticket  to  the  plaintiff  for 

45  Am.  Rep.  100,  it  appeared  that  on  the  the  sum  of  $25,  the  price  of  a  regnlar 

7th  of  January,  1879,  one  John  Tristas  ticket  of  the  same  class  being  about  $80. 

purchased  a  tiiird-class   ticket,   via    the  The  plaintiff  commenced  his  journey  over 

Central  Pacific,  Union  Pacific,  Chicago  k  the  defendant  road,  but  at  Denison  the 

Northwestern,  Michigan  Central,  Canada  conductor,  in  pursuance  of  directions  from 

Southern,  and  New  York,  Lake  Erie,  &  CouncU  Bluffs,  examined  the  ticket  and 

Western  Railroads  to  Boston,  the  price  inquired  of  the  plaintiff  if  his  name  was 

paid  being  the  sum  of  f66.     This  ticket  Tristas.    The  plaintifl^  in  answer  to  the 

contained  the  following  conditions :  inquiry,  stated  his  name,  and  that  he  was 

"  Checks  to  be  detached  by  conductors  not  the  original  party  to  whom  the  ticket 

only.   No  stop-over  privileges  will  be  given  was  issued.    The  conductor  then  put  the 

on  this  ticket.    Baggage  checked  only  to  ticket  in  his  pocket,  and  informed  plaintiff 

destination.   In  consideration  of  this  ticket  that  he  roust  pay  fare  or  leave  the  train, 

being  sold  at  a  reduced  price  from  the  regu-  The  plaintiff  demanded  the  return  of  his 

lar,  full,  first-class  rate,  I,  the  undersigned,  ticket,  which  being  refnsed,  and  the  oon- 

hereby  agree  that  it  shall  not  be  good  for  ductor  insisting  that  he  ahould  either  pay 

passage  after  '  twenty '  (20)  days  from  (and  fare  or  leave,  he  left  the  train  at  that  point. 

'  eluding)  the  date  indicated  by  the  agent's  He  then  returned  to  Omaha  and  commenced 
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upon  the  ticket,  it  is  good  in  the  hands  of  any  person,  being  treated 
as  evidencing  a  contract  to  carry  the  bearer.  So  a  condition  as  to 
the  time  within  which  a  ticket  shall  be  used  is  good.  As,  if  a 
ticket  is  issued  with  the  words  "  good  for  this  train  and  day  only  " 
the  ticket  is  not,  after  the  holder  has  entered  upon  his  passage,  good 
for  a  passage  upon  any  other  train,  or  upon  any  other  day.^  Even 
where  a  ticket  is  silent  as  to  the  right  of  a  passenger  to  stop  over  at 
an  intermediate  station,  inasmuch  as  the  contract  is  entire,  the  pas- 
senger has  no  right  to  stop  over  and  resume  his  journey  on  the  same 
ticket*  The  execution  of  the  contract,  when  once  entered  upon,  must 
be  completed  according  to  its  terms,  and  cannot  be  completed  accord- 
ing to  the  convenience  of  the  passenger.^  If  a  passenger  having  a 
continuous  trip  ticket  leaves  the  cars  at  an  intermediate  station,  he 
cannot  subsequently  pursue  his  journey  upon  another  train,  or  upon 
another  day,  and  if  he  refuses  to  pay  his  fare,  he  may  be  lawfully 
expelled,^  unless,  as  is  the  case  in  Maine,  the  statute  prohibits  a  mil- 
way  company  from  limiting  the  right  of  a  ticket-holder  to  any  par- 
ticular train,  and  permits  a  passenger  to  stop  at  any  station  and 
resume  his  journey  upon  the  same  ticket.^  But  a  ticket  "  good  for 
this  trip  only  "  is  treated  as  not  imposing  a  limitation  as  to  time  but 
to  a  journey  ;  and  it  is  good  until  used,  if  within  six  years  from  its 
date.^  But  when  the  trip  is  entered  upon,  it  must  be  continued  and 
consummated  upon  the  same  train.  But  where  there  is  no  limitation 
as  to  the  time  within  which  a  ticket  shall  be  used,  it  is  good  at  any 
time  within  six  years ;  and  this  is  the  rule  even  as  to  an  excursion 
ticket,  which  contains  no  limitation  as  to  the  time  within  which  it 

this  action.     On  the  trial  of  the  cause  the  (N.  Y.),  859  ;  State  v,  Overton,  24  N.  J.  L. 

jury  returned  a  verdict  for  $31.70,  upon  435;  Hamilton  t>.  N.  Y.  Central  R.  R.  Co., 

which  judgment  was  rendered,   and  af-  51  N.  Y.  100;  Cheney  t7.  Boston,  &c.  R.  R. 

firmed  on  appeal.  Co.,  11  Met.  (Mass.)  121;  Johnson t7.  Con- 

1  McClure  V.  Philadelphia,  &c.  R.  R.  cord  R.  R.  Co.,  46  N.  H.  213;  Breen  v. 
Co.,  84  Md.  632 ;  Elmore  v.  Sands,  64  Texas,  &c.  R.  R.  Co.,  50  Tex.  43;  Cleve- 
N.  Y.  512;  Boice  p.  Hudson  River  R.  R.  land,  &c.  R.  R.  Co.  v.  Bertram,  11  Ohio 
Co.,  61  Barb.  (N.  Y.)  611  ;  Barker  ».  St.  4&7;  Beebe  v.  Ayres,  28  Barb.  (N.  Y.) 
Coffin,  31  Barb.  (N.  Y.)  666;  Shedd  v.  276;  Drew  t).  Central  Pacific  R.  R.  Co.,  51 
Troy  &  Boston  R.  R.  Co.,  40  Vt.  88.  Cal.  425;  Dietrich  v.  Penn.  R.  R,  Co.,  71 

2  Drew  «.  Central  Pacific  R.  R.  Co.,  51  Penn.  St.  432;  Van  Kirk  v.  Penn.  R.  R. 
Cal,  426.    See  also  Hill  v.  Syracuse,  &c.  Co.,  76  Penn.  St.  66. 

R.  R.  Co.,  63  N.  Y.  101.  *  Petrie  ».  Penn.  R.  R.  Co.,  42  N.  J.  L. 

•  Dunphy  v.  Erie  R.  R  Co.,  10  J.  &  S.  449. 
(N.  Y.  Superior  Ct)  128;  Barker  r.  Coffin,         *  Dryden  v.  Grand  Trank  R.  R.  Co.,  60 

81  Barb.  (N.  Y.)  656;  Stone  v.  Chicago,  Me.  612, 

&c.  R.  R.  Co.,  47  Iowa,  82;  Oil  Creek,  &c.         «  Pier  ».  Finch,  24  Barb.  (N.  Y.)  614; 

R.  R.  Co.  17.  Clark,  72  Penn.  St.  231;  Drew  v.  Central  Pacific  R.  R.  Co.,  61  CaL 

Terry  v.  Flushing,  &c.  R.  R.  Co.,  18  Hun  426. 
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shall  be  used.^  And  in  the  case  last  cited  where  a  passenger  holding 
such  a  ticket  was  expelled  from  the  car  for  refusing  to  pay  his  bie, 
it  was  held  that  the  company  was  liable,  although  the  car  at  the  time 
was  on  the  track  of  another  company  as  whose  agent  the  first  oor* 
poration  sold  the  ticket  on  which  the  passenger  was  trayelling.  A 
ticket  "  good  only  two  days  after  date "  or  ''  for  this  day  and  tndn 
only  "  ceases  to  have  any  validity  after  that  date,  although  it  has 
never  been  used.*''  Where  a  ticket  is  issued  upon  condition  "not 
good  unless  used  within  two  days/*  it  is  invalid  unless  the  trip  is 
entered  upon  within  that  time ;  but  if  the  holder  enters  upon  the  trip 
before  midnight  of  the  last  day,  it  entitles  him  to  complete  the  pas- 
sage under  the  ticket,'  although  the  passage  cannot  be  completed 
until  the  next  day. 

While,  as  before  stated,  a  ticket  for  a  continuous  trip,  does  not 
permit  a  passenger  to  stop  over  at  an  intermediate  station,^  yet  it  is 
held  that  where  the  ticket  entitles  the  holder  to  a  passage  over  the 
roads  of  different  railway  companies  the  holder  is  only  bound  to 
make  the  trip  continuous  upon  each  road,  when  once  entered  upon 

1  Penn.  R.  R.  Co.  v,  Spicker,  Penn.  cured  the  ticket  he  took  a  seat  in  one  of 

Sup.  Ct.  1885.  the  defendant's  trains,  which  left  Sammit 

*  Boston  &  Lowell  R.  R.  Co.  r.  Proctor,  at  8.10  o'clock  in  the  morning  of  the  same 
1  Allen  (Mass.),  267?  Gale  v,  Dekware,  day,  and  rode  on  that  train  to  a  place 
&j.  R.  R.  Co.,  7  Hun  (N.  Y.),  670.  See,  called  Orange  Junction.  Between  Summit 
holding  that  limitations  as  to  the  time  of  and  Orange  Junction  the  conductor  of  the 
user,  are  valid,  Hill  v.  Syracuse,  &e.  train  had  taken  the  plaintilTs  ticket  and 
R.  R.  Co.,  68  N.  Y.  101;  State  v.  Camp-  punched  it,  and  handed  it  back  to  him, 
bell,  32  N.  J.  L.  301 ;  Nelson  v.  Long  and  he  kept  it  in  his  possession.  At 
Island,  &c.  R.  R  Co.,  7  Hun  (N.  Y.),  Orange  Junction  the  plaintiff  left  the  ^rain 
140.                       *  voluntarily,  and  went  by  other  oonToyance 

*  Evans  v.  Iron  Mountain,  Ac.  R.  R.  to  Newark  on  the  line  of  defendant's  road. 
Co.,  25  Ohio  St.  70 ;  Auerbach  v.  N.  Y.  At  Newark  the  plaintiff  got  on  another 
Central  R.  R.  Co.,  89  N.  Y.  281;  Hill  «.  train  of  cars  of  defendant,  which  was  pro- 
Syracuse,  Ac.  R.  R.  Co.,  68  N.  Y.  101.  ceeding  to  New  York  on  the  same  day,  for 
A  ticket  issued  Dec.  6,  "good  for  two  days"  the  purpose  of  continuing  his  journey,  and 
does  not  expire  until  midnight  of  Dec.  8.  offered  the  conductor  of  this  train  this 
Georgia,  &c.  R.  R.  Co.  v.  Bigelow,  68  Oa.  same  ticket  which  had  been  punched  by 
219;  Evans  v.  St.  Louis,  &c.  R.  R.  Co.,  11  the  conductor  of  the  former  train.  The 
Mo.  App.  463.  conductor  refused    to  receive  it  on  the 

*  In  Gale  t;.  Delaware, 'Ac.  R.  R.  Co.,  ground  that  it  had  been  used,  and  de- 
7  Hun  (  N.  Y. ),  670,  the  plaintiff  pur-  manded  payment  of  the  plaintiff's  ftire; 
chased  a  ticket  from  Summit,  N.  J.,  to  the  plaintiff  refused  to  pay  and  was  pat  off 
New  York.  The  ticket  was  dated  Jan.  27,  the  train,  and  it  was  held  that  he  could 
1874,  which  was  stamped  on  the  ticket,  not  recover.  Livingstone  v.  Grand  Trunk 
and  with  other  printed  matter  on  the  ticket  R.  R.  Co.,  21  L.  C.  Jmiat,  IS;  Craig  v. 
were  these  words:  "Good  for  this  day  and  Great  Western  R.  R.  Co.,  24  U.  C.  Q.  B. 
train  only."  For  thia  ticket  the  plaintiff  504;  Briggs  v.  Grand  Trunk  B.  R.  Co., 
paid  fifty-five  cents.     After  he  had  pro-  24  id.  5ip. 
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by  the  holder.  Thus,  in  a  case  previously  cited,^  the  plaintiff,  being 
in  St.  Louis  on  the  21st  day  of  September,  1877,  purchased  of  the 
Ohio  &  Mississippi  Railway  Company  a  ticket  for  a  passage  from  St 
Louis,  over  the  several  railroads  mentioned  in  coupons  annexed  to 
the  ticket,  to  the  city  of  New  York«  It  was  specified  on  the  ticket 
that  it  was  *'  good  "  for  one  continuous  passage  to  point  named  *'  in 
coupon  attached ; "  that  in  selling  the  ticket  for  passage  over  other 
roads,  the  company  making  the  sale  acted  only  as  agent  for  such 
other  roads,  and  assumed  no  responsibility  beyond  its  own  line ;  that 
the  holder  of  the  ticket  agreed  with  the  respective  companies  over 
whose  roads  he  was  to  be  carried,  to  use  the  same  on  or  before  the 
26th  day  of  September  then  instant,  and  that  if  he  failed  to  comply 
with  such  agreement,  either  of  the  companies  might  refuse  to  accept 
the  ticket  or  any  coupon  thereof,  and  demand  the  full  regular  fare, 
which  he  agreed  to  pay.  He  left  St.  Louis  on  the  day  he  bought  the 
ticket,  and  rode  to  Cincinnati  and  there  stopped  a  day.  He  then 
rode  to  Cleveland  and  stayed  there  a  few  hours,  and  then  rode  to 
Buffalo,  reaching  there  on  the  24th,  and  stopped  there  a  day.  Be- 
fore reaching  Buffalo  he  had  used  all  the  coupons  except  the  one 
entitling  him  to  a  passage  over  the  defendant's  road  from  Buffalo  to 
New  York. 

Being  desirous  of  stopping  at  Bochester,  the  plaintiff  purchased  a 
ticket  over  the  defendant's  road  from  Buffalo  to  Rochester,  and  upon 
that  ticket  rode  to  Rochester  on  the  25th,  reaching  there  in  the 
afternoon.  He  remained  there  about  a  day,  and  in  the  afternoon  of 
the  26th  of  September  he  entered  one  of  the  cars  upon  the  defend- 
ant's road  to  complete  his  passage  to  the  city  of  New  York.  He 
presented  his  ticket,  with  the  one  coupon  attached,  to  the  conductor, 
and  it  was  accepted  by  him  and  was  recognized  as  a  proper  ticket, 
and  punched  several  times  until  the  plaintiff  reached  Hudson,  about 
three  or  four  o'clock,  a.  m.,  September  27,  when  the  conductor  in 
charge  of  the  train  declined  to  recognize  the  ticket,  on  the  ground 
that  the  time  had  run  out,  and  demanded  three  dollars  fare  to  the 
city  of  New  York,  which  the  plaintiff  declined  to  pay.  The  con- 
ductor, with  some  force,  then  ejected  him  from  the  car.  The  plain- 
tiff was  nonsuited,  but  the  Court  of  Appeals  set  aside  the  nonsuit, 
and  held  that  the  plaintiff,  having  commenced  his  journey  during  the 
life  of  the  ticket,  was  entitled  to  complete  his  journey  under  it ;  and 
that  a  ticket  for  a  continuous  passage  over  several  roads  does  not 

1  Auerboch  v,  N.  Y.  Central  B.  B.  Co.,  ante. 
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require  the  passenger  to  complete  his  journey  on  the  same  train  or 
day,  bnt  that  he  is  entitled  to  ose  the  ticket  any  time  daring  its  life 
on  any  of  the  roads,  provided  his  trip  over  that  road  is  continuooa. 
So  where  distinct  tickets  are  issued  over  each  road,  each  ticket  is  a 
voucher  for  a  separate  journey,  and  the  passenger  is  not  obliged  to 
go  through  upon  the  same  day;^  and  the  same  rule  exists  where, 
although  upon  the  same  piece  of  paper,  there  are  distinct  coupons 
for  each  road,  as  the  rights  and  obligations  are  the  same  as  thongh 
distinct  tickets  had  been  issued.' 

The  contract  for  a  passage  is  an  entire  one  with  each  company 
over  whose  road  it  is  issued ;  and  therefore  a  passenger  is  not,  as  a 
matter  of  course,  entitled  to  a  "  lay-over"  check  or  ticket,  unless  the 
conductor  sees  fit  to  give  it,  unless  the  company  has  contracted  to 
give  it  upon  proper  application.  But  if  one  is  given,  its  terms  are 
binding  both  upon  the  company  and  the  passenger.^  Thus,  a  lay-over 
ticket  " good  for  five  days"  fix>m  its  date  is  not  good  for  a  passage 
after  the  five  days  have  elapsed ;  and  the  fact  that  the  baggage-mas- 
ter checks  the  baggage  of  the  holder  does  not  operate  as  a  waiver  of 
the  limitation,  as  the  baggage-master  has  no  authority,  express  or 
implied,  to  waive  such  a  condition.^    But  at  any  time  within  the 

^  Brooks  V.  Grand  Trunk  R.  R  Co.,  15  tnte  a  waiver  of  the  terms  ot  the  ticket 

Mich.  332.  ChnrchiU  v.  Chicago,  Ice  R  R.  Co,  67 

>  Knight  V.  Portland,  &c.  R.  B.  Co.,  56  111.  890.     A  condition  of  that  character  is 

Me.  234  ;  Milnor  v.  N.  Y.,  &c.  R.  R.  Co.,  reasonable.     Yorton    o.    Milwaukee,   Ac 

4  Daly  (N.  Y.  C.  P.),  865.  R.  R.  Co.,  54  Wis.  234  ;  Lake  Shore,  Ac 

s  Churchill  v.  Chicago,  Ice,  R.  R.  Co.,  R.  R.  Co.  v.  Pierce,  47  Mich.  277  ;  Isaac- 

67  111.  390 ;  Johnson  r.   Concord  R.  R.  son  r.  N.  Y.  Central  R.  R.  Co.,  25  Uun 

Co.,  46  N.    H.    213;  Dietrich   r.    Penn.  (N.  Y.),  350.     Where  a  passenger  is  in- 

R.  R.  Co.,  71  Penn.  St.  432.  formed  by  the  conductor  that  he  may  get 

*  In  Wentz  v.  Erie  R.  R.  Co.  8  Hun  off  at  a  station  and  continue  his  journey  by 

(X.  Y.),  241,  an  action  was  brought  to  the  next  train  upon  the  same  ticket,  and 

recover  damages  for  the  wrongful  ezpul-  the  passenger  relying  upon  the  statement, 

sion  of  the  plaintiff  from   the  cars  upon  leaves  the  train  at  that  station,  the  com* 

his  refusal  to  pay  the  fare  demanded   of  pany  is  bound  to  carry  him  on  the  next 

him    by  the    conductor.      The    plaintiff  train  to  the  end  of  his  route  upon  thst 

claimed  that  he  was  entitled  to  remain  by  ticket,  and  is  estopped  from  denying  the 

virtue  of  a  lay-over  ticket  which  provided  authority  of  the  conductor  to  make  such 

that  it  should  be  used  within  five  days  agreement.     Tarbell   v.  Northern  Central 

from  its  date,  which  had  expired.     Before  R.  R.  Co.,  24  Hun  (N.  Y.),  61.  The  regu- 

entering  the  train  the  plaintiff  had  his  lations  of  the  defendant  required  that  a 

baggage  checked  by  the  baggage-master,  passenger's  ticket  should  be  indorsed  by 

who  at  the  same  time  punctured  his  ticket  the  conductor,  if  he  desired  to  stop  over  at 

It  was  held  that  as  the  time  within  which  a  way  station,  and  resume  his  journey  on 

the  ticket  was  to  be  used  had  expired,  the  another  train.     Plaintiff,  a  passenger  on  a 

plaintifi  was  rightly  ejected  from  the  train  through  train  to  New  York,  desiring  to 

upon  his  refusal  to  pay  his  fare,  and  that  the  stop  over  at  Little  Falls,  applied  to  the 

acts  of  the  baggage-master  did  not  consti-  conductor  of  the  train  on  which  he  was 
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period  naTDed  therein,  such  lay-over  ticket  or  check  is  good.    Thus, 
in  a  New  York  case,^  A.  ix)de  up  Third  Avenue  to  Sixty-fifth  Street, 

travelling  to  have  his  ticket  so  indorsed,  upon  the  individual  check  of  a  conductor 
and  was  told  by  him  it  was  not  necessary,  given  him  upon  another  train.  Breen  v. 
Plaintiff  stopped  over  at  Little  Falls,  and  Texas  &  Pacific  K.  R.  Co.,  60  Tex.,  4S. 
resumed  his  journey  on  another  train  of  The  plaintiff  was  a  passenger  on  the  de- 
the  defendant,  and  without  applying  to  the  fendant's  cars,  under  a  contract  to  carry 
conductor  of  that  train  to  have  his  ticket  him  from  Charlotte,  N.  C,  to  August^ 
indorsed,  again  stopped  over  at  Amsterdam.  Ga.,  with  the  privilege  of  stopping  at  Co- 
On  attempting  to  resume  his  journey  from  lumbia.  His  ticket  was  a  through  ticket 
Amsterdam  on  another  train,  the  conduc-  from  New  York  to  Savannah,  with  coupons 
tor  refused  to  recognize  his  ticket,  because  for  the  different  roads,  —  for  the  defend- 
it  was  not  indorsed  in  accordance  with  the  ant's  road  there  being  two,  one  from 
company's  regulations,  and  ejected  him  Charlotte  to  Columbia,  and  one  from  Co- 
for  non-payment  of  his  fare.  It  was  held  lumbia  to  Augusta.  On  the  passage  from 
that  the  privilege  granted  him  by  the  con-  Charlotte  to  Columbia,  W.,  the  conductor 
ductor  of  the  train  on  which  he  first  em-  on  the  train  detached  both  coupons,  and 
barked,  of  stopping  over  at  a  way  station,  gave  the  plaintiff  a  conductor's  check, 
without  having  his  ticket  indorsed  as  re-  which  by  the  rules  of  the  company  and 
quired  by  the  company's  regulations,  was  the  general  usage  of  railways,  was  good 
exhausted  by  his  stopping  over  at  Little  only  for  that  trip.  The  plaintiff  stopped 
Falls,  and  that,  when  he  again  embarked,  at  Columbia,  and  the  next  day  took  the 
he  became  subject  to  all  the  company's  train  for  Augusta,  in  charge  of  J.,  another 
regulations,  and  that  he  could  not  again  conductor.  On  this  train  his  ticket  was 
stop  over  at  a  way  station  without  hav-  again  demanded,  and  on  his  exhibiting 
ing  his  ticket  indorsed.  Denny  v.  New  the  conductor's  check,  and  his  ticket 
York  Central,  &c.  R.  R.  Co.,  5  Daly  without  the  coupon  to  Augusta,  was  in- 
(N.  Y.  C.  P.),  60.  The  plaintiff  was  rid-  formed  by  J.  that  they  did  not  answer, 
ing  in  the  cars  by  virtue  of  a  ticket  that  and  that  he  must  either  pay  the  fare  to 
did  not  give  him  a  right  to  a  discontinu-  Augusta  or  leave  the  train.  He  failed  to 
ous  passage.  Having  stopped  at  an  inter-  pay,  and  was  ejected  from  the  train.  It 
mediate  point,  and  having  entered  another  was  held  that  the  act  of  J.  in  ejecting  the 
train,  he  claimed  the  right  to  continue  his  plaintiff  from  the  train,  was  wrongful, 
journey  on  such  ticket,  under  permission  and  that  the  defendant  was  liable  in  dam- 
given  by  a  eondiictor  of  the  first  train,  ages  therefor,  Palmer  v.  Charlotte,  &c. 
Refusing  to  pay  his  fare,  he  was  put  off,  R,  R.  Co.,  3  S.  C.  680.  Where  a  passen- 
itappearing  that  only  train-agents  had  the  ger  buys  a  through  ticket,  which  the 
power  to  modify  the  force  of  such  tickets,  conductor  takes  up,  and  delivers  a  check 
'It  was  held  such  expulsion  was  justifia-  marked,  "good  for  this  day  and  train 
ble,  although,  at  the  trial,  the  plaintiff  only,"  the  passenger  has  no  right  to  get 
testified  that  it  was,  in  point  of  fact,  a  off  at  an  intermediate  station,  and  travel 
train-agent,  and  not  a  conductor,  that  had  to  his  place  of  destination  by  a  subsequent 
given  him  the  privilege  clnimed.  Petrie  train  without  payment  of  fare.  And 
u.  Pennsylvania  R.  R.  Co.,  42  N.  J.  L.  upon  refusal  to  pay,  he  may  be  expelled  at 
449  ;  Oil  Creek,  &c.  R.  R.  Co.  v.  Alle-  any  point.  The  conductor  is  not  bound 
gheny  R  R.  Co.,  72  Penn.  St.  231 ;  Die-  to  expel  him  at  a  station.  McClure  r. 
trich  V.  Penn.  R  R  Co.,  71  Penn.  St  Philadelphia,  Wilmington,  &c.  R.  R.  Co., 
482.  A  rule  requiring  a  passenger  to  ob-  84  Md.  682.  Where  a  passenger  pur- 
tain  a  stop-over  check  if  he  desires  to  chases  a  ticket  and  enters  a  railroad  train, 
break  his  journey  is  a  reasonable  one.  A  and  after  the  train  starts  upon  the  road,  he 
passenger  has  no  right  to  travel  on  a  train  gives  up  his  ticket  to  the  conductor,  he 


1  McMahon  v.  Third  Ave.  R.  R.  Co.,  47  N.  Y.  Superior  Ct.,  252. 
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New  York,  in  a  car  which  stopped  there,  and  received  from  the  con- 
ductor a  check  "  good  only  from  Sixty-fifth  Street  up  to  Yorkville 
and  Harlem  for  a  continuous  ride.  July  6, 1878."  From  Sixty-fifth 
Street  he  walked  up,  and  later  in  the  day  took  another  car  of  the 
line  below  Sixty-fifth  Street,  paid  his  fare  to  that  street,  and  then 
tendered  his  check  for  the  rest  of  his  ride.  The  conductor  refused  to 
take  it,  and  put  him  off  the  car  without  unnecessary  violence.  It 
was  held  that  A.  could  maintain  an  action  against  the  company. 

A  person  who  is  known  by  the  conductor  to  be  the  owner  of  a 
season-ticket,  is  nevertheless  bound  to  produce  it  when  required,  and 
failing  to  do  so  or  pay  his  fare  may  be  expelled  from  the  train.^  In 
a  Connecticut  case,^  it  appeared  that  the  plaintiff  was  the  holder  of 
a  commutation-ticket  purchased  of  the  defendants,  which  was  in  full 
force  at  the  time  of  the  occurrence  of  the  cu)ts  complained  oC 

With  this  ticket  the  plaintiff,  residing  at  Bridgeport^  had  been  in 
the  almost  daily  habit  of  taking  the  7.08  A.  M.  passenger  train  at 
Bridgeport,  on  the  New  York  and  New  Haven  railroad,  for  New  York 
city,  where  he  was  transacting  business ;  and  the  fact  that  he  was  the 
owner  of  the  ticket  was  known  to  the  conductor  of  the  train  and  to 
some  other  conductors  upon  the  road,  but  not  to  all  of  them.  On 
the  18th  of  May,  1869,  the  plaintiff  took  the  7.08  o'clock  morning 
passenger  train  at  Bridgeport,  intending  to  proceed  to  New  York 
city,  as  he  had  usually  done,  and  for  the  purpose  of  meeting  business 
engagements  ol  importance.  While  the  train  was  proceeding  towards 
New  York  and  before  it  had  reached  Fairfield  station,  next  west  of 
Bridgeport,  the  conductor  of  that  train,  and  who  was  the  usual  con- 
ductor of  the  train,  and  well  acquainted  with  the  plaintiff,  and  with 
the  fact  of  his  being  the  owner  of  such  a  ticket,  made  the  usual 
requirement  of  him  to  exhibit  his  ticket  The  plaintiff  then  discov- 
ered that  he  had  inadvertently  left  his  ticket  at  home,  and  so  stated 
to  the  conductor,  and  also  the  fact  already  known  to  the  conductor 
of  his  ownership  of  the  ticket  The  conductor  nevertheless  there- 
upon required  of  the  plaintiff  the  payment  of  the  usual  fare,  and 
upon  his  refusal  to  comply  with  such  requirement  ejected  him  from 

cannot,  at  any  intermediate   station,  by         ^  Craaaon  v.  Phila.,  &c.  R.  R.  Co.,  11 

Tirtue  of  his  subsisting  contract,  leare  the  Phila.  (Penn. )  697;  Cooper  v.  London,  Ao. 

train  while  in  the  reasonable  performance  Ry.  Co.,  L.  R  4  Exchq.  Div.  88.    And  the 

of  the  contract,  and  claim  a  seat  upon  same  is  true  as  to  commutation-tickets, 

another  train.     Cleveland,  Columbus,   k  Ripley  v.  New  Jersey  R.  R.  Co.,  SI  N.  J. 
Cincinnati  R.   R.  Co.    v.    Bartram,    11         >  Downs  v,  N.  Y.  &  New  Haven  R.  R. 

Ohio  St.  457.  Co.,  86  Conn.  287. 
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the  train  when  it  arrived  at  Fairfield,  using  sufficient  but  not  exces- 
sive or  unnecessary  force  for  that  purpose ;  and  the  court  held  that 
he  could  not  recover  damages  therefor,  as  he  should  have  paid  the 
fare  demanded.^ 

In  all  cases  the  conditions  must  be  reasonable,  or  thej  will  have  no 
validity,  and  if  they  are  impossible  of  performance  they  are  unreason- 
able. Thus,  if  a  ticket  is  issued  from  A.  to  B.  and  return,  *' good  far 
this  day  onltf"  and  there  is  no  train  which  leaves  B.  on  the  return  trip 
to  A.  after  the  arrival  of  the  train,  the  condition  would  be  unreasona- 
ble, and  the  holder  would  be  entitled  to  a  return  passage  to  A  on  the 
first  train  leaving  B.  for  A  on  the  next  day.  So,  if  a  ticket  is  issued 
from  A  to  B.,  "good  for  this  day  only,"  and  by  some  accident  to  the 
train,  or  through  the  train  becoming  stalled  from  any  cause,  the  trip 
is  not  completed  until  the  next  day,  the  ticket  is  good  for  the  bal- 
ance of  the  passage ; '  because  the  condition  is  subject  to  the  implied 

^  Where  the  holder  of  a  commutation-  held,  distinguishing  Henderson  o.  Steven- 
ticket,  in  violation  of  its  terms,  has  per-  son,  L.  R.  2  H.  L.  (Sc. )  470,  that  the 
mitted  it  to  be  used  by  other  persona,  the  whole  book  was  the  contract  accepted  by 
company  has  the  right  to  take  up  the  the  plaintiff,  and  that  he,  therefore,  could 
ticket  and  demand  payment  of  fare,  and  not  reject  the  condition  which  was  one  of 
upon  failure  of  payment,  to  expel  the  of-  its  terms,  and  that  judgment  should  be 
fending  person  from  its  train.  Freiden-  entered  for  the  defendants.  Burke  v. 
rich  V,  Baltimore  k  Ohio  R.  R.  Co.,  53  South-£astem  Ry.  Co.,  L.  R.  5  C.  P. 
Md.  201.     Outside  the  cover  of  a  paper  Div.  1. 

book  of  coupons  forming  a  railway-ticket,  '  Auerbach    «.  N.   T.    Central  R.  R. 

issued  to  the  plaintiff  by  the  defendants,  Co.,  89  N.  Y.  281;   43  Am.  Rep.  745  ; 

was  printed  the  name  of  their  railway,  the  Mosher  r.  St.  Louis,  Iron  Mountain,  &c. 

words  "Cheap  return  ticket,   [>ondon  to  R.  R.   Co.,  17  Fed.  Rep.  880.     In  this 

Paris  and  back,  second  class,"  and  a  state-  case  the  petition  set  forth  that  the  defend- 

ment  of  the  period  and  journey  for  which  ant,  a  railway  company,  sold  a  ticket  to 

the  ticket  was  available,  but  no  reference  B.,  good  for  a  trip  from  C.  to  D.  over  A.'b 

to  the  inside  of  the  cover.     On  the  inside,  road  and  £.'s  road,  with  which  A.'s  con- 

and  apparent  on  turning  the  leaf,  was  a  nected,  and  also  good  for  a  return  trip  on 

condition  limiting  the  resjionsibility  of  the  condition  that  B.  should,  within  a  specified 

defendants    to    their    own    trains.      The  time,  identify  himself  to  £.'s  authorized 

plaintiff,  having  been  injured  while  ttavel-  agent  at  D.,  and  have  his  ticket  dated  and 

ling  by  virtue  of  the  ticket  in  a  Fi-ench  signed  in  ink  and  stamped  by  such  agent; 

train,  sued  the  defendants.     They  set  up  that  within  the  specified    time  he  pre- 

the  condition.     The  plaintiff  hail  not  read  sented  himself  and  the    ticket  "  at  the 

and  did  not  know  of  it.    The  jury  were  business  office  and  depot "  of  £.  at  D.,  be- 

directed  that  if  it  was  brought  to  his  notice  fore  the  time  of  departure  of  £.'b  train  for 

it  would  afford  a  defence,  and  on  being  C,  which  he  desired  to  take,  and  offered 

asked  the  question  suggested  in  Parker  v.  to  identify  himself  and  have  the  ticket 

South-EastemRy.Co., 2 CD. 416, whether  stamped,  etc.,  **and  in  all  manner  fully 

what  was  done  by  the  company  was  rea-  complied  with  the  terms  of  said  contract 

sonably  sufficient  to  bring  the  condition  on  his  part;"  but  that  the  defendant  and 

to  the  notice  of  the  plaintiff,  answered  £.  failed  to  have  an  agent  present  then 

that  it  was  not,  and  found  a  verdict  in  his  and  there  at  said  office  for  that  purpose  at 

favor.     He  moved  for  judgment.     It  was  any  time  between  the  time  the  plaintiff  so 
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condition  that  the  train  shall  make  the  passage  within  the  time  lim- 
ited, and  that  the  company  shall  upon  its  part  perform  its  obligation. 
Whether,  if  such  a  ticket  is  issued,  and  by  reason  of  a  delay  in  the 
running  of  the  train  it  does  not  reach  B.  until  the  time  for  the  return 
train  to  leave  has  arrived,  whereas  if  it  had  arrived  upon  time  the 
holder  would  have  had  two  or  three  hours  in  which  to  have  at- 
tended to  business  in  B.,  the  holder  would  be  entitled  to  a  passage 
under  his  ticket  upon  the  first  train  next  day,  has  not  been  decided  ; 
but  upon  principle  it  would  seem  that  he  would  have,  because  it  is 
not  to  be  presumed  that  people  purchase  railway-tickets  merely  for 
the  pleasure  of  riding,  but  rather  because  they  have  business  of  some 
kind  at  their  point  of  destination.  In  the  case  of  an  excursion-ticket 
where  the  train  is  not  run  upon  schedule  time,  the  rule  would  be  dif- 
ferent But  all  reasonable  conditions  imposed  by  the  printed  terms 
of  the  ticket  are  binding  upon  the  passenger,  and  his  right  to  a 
passage  under  the  ticket  depends  upon  his  compliance  therewith. 
Where  a  ticket  is  issued  to  a  certain  place  "  and  return,"  but  contains 
a  condition  that  the  holder  shall  procure  it  to  be  stamped  by  the 

presented  himself  and  bis  ticket  and  the  the  condactor  the  part  of  the  ticket  re- 
arriyal  of  the  train  for  C. ;  that  B.  pro-  turned  to  him  by  the  man  on  the  first 
ceeded  on  said  train,  however,  and  explained  train,  which  the  conductor  refused  to  ac- 
the  circumstances  to  the  conductor,  who  cept,  and  upon  the  plaintiflTs  refusal  to 
agreed  to  let  him  ride  as  far  as  X.,  an  in-  pay  the  fare  demanded,  notwithstanding 
termediate  point,  but  subsequently,  instead  his  explanation  and  remonstrance,  forcibly 
of  so  doing,  ejected  him  from  the  train.  It  ejected  him  from  the  car.  The  man  who 
was  held,  on  demurrer,  that  no  sufficient  took  the  ticket  on  the  first  train  was  a 
excuse  for  B.  's  non-compliance  with  the  hrakeman  in  charge  thereof,  instead  of  the 
conditions  of  his  ticket  was  given;  that  the  conductor,  w)io,  to  avoid  an  arrest,  was 
conductor  had  no  power  to  pass  upon  B.'s  concealed  on  the  engine.  The  brakeman 
excuses;  and  that,  therefore,  the  petition  testified  that  he  supposed  that  one-half  of 
did  not  state  a  cause  of  action.  In  an  the  ticket  was  good  for  a  ride  either  way. 
action  against  a  railway  company  to  re-  The  behavior  of  the  plaintiff  was  orderly 
cover  damages  for  the  ejection  of  the  plain-  and  gentlemanly.  It  was  held  that  the 
tiff  from  a  train  by  the  conductor,  the  plaintiff  was  entitled  to  damages,  and  that 
evidence  showed  that  the  plaintiff  had  $600  was  not  excessive.  I^ake  Erie  & 
purchased  a  round-trip  ticket  of  the  de-  Western  R.  R.  Co.  v.  Fix,  88  Ind.  881. 
fendant's  agent  at  one  of  its  stations,  en-  "Return  tickets,"  by  the  rules  of  the  corn- 
titling  him  to  a  passage  to  and  from  another  pany,  were  not  good  for  use  upon  Sunday 
station  on  the  line  of  the  defendant's  rail-  trains.  These  rules  were  published  with 
way;  that  shortly  after  entering  the  car  a  the  time-tables,  and  posted  In  the  depots 
man  came  along,  asked  for  the  ticket,  of  the  company.  It  was  held  that  the 
which  was  given  him,  tore  it  in  two,  hand-  regulation  was  sufficiently  published,  and 
ing  back  one  and  keeping  the  other  part  the  company  was  justified  in  expelling  a 
thereof;  at  about  eleven  o'clock  the  same  passenger  who  insisted  upon  travelling 
night  the  plaintiff  entered  a  car  on  the  de-  u}ion  such  a  ticket  upon  Sunday.  High* 
fendant's  line  to  return  to  the  station  at  land  Ry.  Co.  v,  Menzies,  6  Sc.  Seas.  Cas. 
which  he  had  purchased  the  ticket,  handed  (4th  series)  887* 
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ticket-agent  at  the  place  of  destination  as  a  condition  to  its  being 
good  for  the  return  trip,  such  condition  must  be  complied  witL 

A  commutation-coupon-ticket  provided  that  the  coupons  should  be 
void  if  detached  by  any  one  but  the  conductor.  A  passenger,  after 
being  warned  by  the  conductor,  detached  the  coupons  and  tendered 
them,  and  while  being  ejected  from  the  cars  for  non-payment  of  fare, 
boisterously  tendered  his  fare,  which  was  refused  by  the  conductor. 
It  was  held  that  he  could  not  recover  therefor  of  the  company.* 
Where  a  railroad  company  advertised  to  carry  on  its  freight  trains 
passengers  who  would  purchase  a  freight-train  ticket,  and  plaintiff 
waited  at  the  ticket-office  until  the  train  was  about  to  start,  but  saw 
no  one,  although  he  made  no  effort  to  obtain  a  ticket,  —  it  was  held 
that  he  could  not  recover  from  the  company  upon  being  put  oflT  the 
train,  as  they  were  not  bound  to  carry  passengers  save  upon  strict 
compliance  with  their  regulations.*  A  regulation  by  which  one  who 
desires  to  stop  over  between  the  starting-point  and  destination  is  re- 
quired to  procui*e  a  stop-over  ticket  from  the  conductor  is  reasonable, 
and  if  the  passenger,  in  such  a  case,  asks  the  proper  conductor  for  a 
stop-over  ticket,  and,  through  the  conductor's  fault  receive*  instead 
thereof  only  a  trip  check,  the  second  conductor  may  still  demand  of 
him  the  additional  fare,  and,  upon  his  refusal  to  pay  it,  may  eject 
him  from  the  train.^  A  "  stop-over "  ticket  good  for  thirty  days, 
does  not  give  an  unlimited  right  to  stop  at  intermediate  stations  on 
connecting  roads.  Where  the  holder  of  such  a  ticket  received  a 
check,  good  for  a  ten  days'  stop  at  such  a  station,  it  was  held  that 
he  was  properly  ejected  from  the  train  after  ten  days,  though  within 
the  thirty,  for  a  refusal  to  pay  fare  from  such  station  to  the  terminus 
of  that  road.*  The  holder  of  a  special  excursion  railway-ticket  for  a 
round  trip,  surrendering  it,  and  receiving  instead  a  regular  ticket 
substituted  by  the  company  for  its  own  convenience,  must  return 
upon  the  excursion  train.* 

If  a  person  purchases  a  ticket  to  a  certain  point,  which  is  taken 
up  by  the  conductor  before  such  point  is  reached,  and  the  passenger 
stops  at  an  intermediate  station,  he  cannot  complete  his  passage 

^  Lonisyille,  Nashville,  &c.  R.  R.  Co.  23;  Lake  Shore,  &c.  R  R.  Co.  u.  Pierce^ 

V.  Harris,  9  Lea  (Tenn.),  180;  42  Am.  47  Mich.  277. 
Bep.  — .  *  Kelsey  v.  Michigan  Central  R.  R.  Co.» 

3  Indianapolis  &  St.  Louis  R.  R.  Co.  v.  28  Hun  (N.  Y.),  460. 
Kennedy,  77  Ind.  507.  ^  McRae   v.  Wilmington    &  Weldon 

*  Yorton  v.  Milwaukee,   Lake  Shore,  R.  R.  Co.,  88  N.  C.  626;  48  Am.  Rep. 

&c.  R.  R.  Co.,  54  Wis.  234;  41  Am.  Rep.  745. 
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without  payment  of  the  fare.  By  giving  up  his  ticket  without 
taking  a  stop-over  check  from  the  conductor^  his  right  to  a  passage 
is  lost  when  he  leaves  the  train  for  his  own  convenience  to  poisue 
his  journey  by  another  train,  at  an  intermediate  station.^ 

The  question  as  to  whether  a  i^egulation  is  reasonable  or  not  is  a 
mixed  one  of  law  and  fact.  Thus,  it  has  been  held  reasonable  for 
railway  companies  to  provide  that  a  person  must  purchase  a  ticket, 
or  be  excluded  from  its  station;'  or  purchase  a  ticket  before  enter- 
ing the  cars,  or  pay  a  liigher  sum  for  his  fare ;'  or  purchase  a  ticket 
for  passage  on  a  freight  train,  or  be  expelled  therefrom.^  So,  too,  it 
has  been  held  that  a  regulation  that  merchandise  shall  not  be  carried 
^  haggage  is  reasonable;^  also  that  passengers  must  exhibit  their 
tickets  whenever  requested  to  do  so  by  the  conductor,  or  be  ejected 
from  the  train ;  ^  that  passengers  must  surrender  their  tickets  duhng 
the  trip,  or  pay  their  fare  again ;  ^  that  colored  persons  shall  occupy 
separate  seats ;  ^  that  certain  cars  shall  be  occupied  by  ladies  only,  or 
gentlemen  accompanied  with  ladies;^  and  indeed  any  r^ulation 
which  is  necessary  for  its  own  protection,  or  for  the  convenienoey 
comfort,  or  safety,  of  its  passengers. 

Ssa  348.  Family  Tickets.  —  Where  tickets  are  issued  for  family 
use,  as  commutation-tickets,  good  for  any  member  of  a  certain  per- 
son's family,  such  person's  children,  although  they  have  attained  the 
age  of  majority,  do  not  by  that  circumstance  cease  to  be  members  of 
the  family,  so  as  to  be  deprived  of  the  right  to  use  the  ticket.^^ 

1  TownscDd  V,  N.  Y.  Central,  &c.  R.  R.  v,  N.  Y.  Central  R.  R.  Co.,  34  Barb. 

Co.,  66  N.  Y.  295;  16  Am.  Rep.  419.   See  (N.  Y.)  358;  Crocker  v.  New  London,  Ac. 

also  Chicago,  &c.  R.  R.  Co.  v,  Griffiths,  R  R.  Co.,  24  Conn.  249. 
68  111.  499.    Substantially  the  same  doc-         ^  Cleveland,  &c  R.  R  Co.  «.  Bartram, 

trine  as  to  the  rights  and  duties  of  passen-  11  Ohio  St.  467. 

gers  and  carriers  is  laid  down  in  Shelton  v.         '  Merrihew  v.  Milwaukee,  fcc.  R.  R.  Ca, 

Lake  Shore,  &c.  R.  R.  Co.,  29  Ohio  St.  5  Am.  Law  Reg.  (Wis.)  864. 
214;  Downs  v.  N.  Y.  &  N.  H.  R  R.  Co.,         «  Hibbard  v.  New  York  k  Erie  R.  R. 

36  Conn.  287,  4  Am.  Rep.  77;  McClure  Co.,  15  N.  Y.  465. 

V.  Railroad  Co.,  84  Md.  682;  6  Am.  Rep.         ▼  Northern  R  R.  Co.  v.  Page,  22  Barb. 

346.     But  see  Toledo,  Ac.  R  R.  Co.  ».  (N,  Y.)  130;  Vedder  ».  Fellows,  20  N.  Y. 

McDonough,  63   Ind.   289;  Bumham  o.  126.     But  see  State  9.  Thompson,  20  N.  H. 

Railroad  Co.,  63  Me.  298;  18  Am.  Rep.  260. 

220;  Palmer  t;.  Railroad,  3  Rich.  (S.  C.)         «  West  Chester,  &c.  R.  R  Co.  r.  Miles, 

580;  Hamilton  v.  Railroad  Co.,  63  N.  Y.  56  Penn.  St.  209, 

25;  English  v.  Canal  Co.,  66  id.  464;  23         »  Peek  v.  N.  Y.  Central  R.  R.  Co.,  70 

Am.  Rep.  69  ;  Toledo,  &c.  R.  R.  Co.  v.  N.  Y.  687;  Bassv.  Chicago,  &c.  R.  R.  Co., 

McDonough,  68  Ind.  289.  39  Wis.  636. 

*  Harris  v.  Stevens,  81  Vt.  79.  ^^  Chicago,  &c.  R  B.  Co.  «.  Chiaholm* 

•  Stote  V.  Gould,  53  Me.  279;  St.  Louis,  79  lU.  684. 
&c.  R.  R.  Co.  V.  Dalby,  19  111.  353;  Porter 
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Sec.  349.  nokst  taken  np  by  Condnotor  —  Where  a  person  pur- 
chases a  ticket  to  a  certain  station,  Y^hich  is  taken  up  by  the  con- 
ductor without  giving  the  holder  a  check,  and  there  is  a  change  of 
conductors  before  the  station  is  reached,  and  he,  although  informed 
of  the  facts,  demands  the  fare,  and  the  passenger  not  paying  it,  ex- 
pels him  from  the  train,  —  the  company  is  liable  therefor,  as  the 
passenger  cannot  be  prejudiced  by  the  mistakes  or  neglect  of  the 
conductor.^  And  such  also  is  the  rule  where  a  person  has  paid  his 
fare  to  the  conductor  to  a  certain  station,  but  before  it  is  reached  the 
conductor  again  demands  the  fare,  denying  that  it  has  been  paid,  and 
expelling  him  for  not  paying  it  again.' 

Sec.  350.  Lost  Ticket.  —  As  between  the  conductor  and  the  pas- 
senger, the  ticket  is  the  only  evidence  of  the  passenger's  right  to  a 
passage,  and  he  must  produce  it  when  called  for ; '  a\id  if  he  loses  the 
ticket,  his  right  to  travel  upon  it  ceases,  and  if,  after  being  given  a 
reasonable  time  to  find  it,  he  fails  to  pay  his  fare,  he  may  be  expelled 
from  the  train  ;^  and  this,  even  though  the  conductor  has  once 

1  Pittsbargh,  &c.  R.  R.  Co.  v.  Henigb,  quette,  Ac.   R.  R.  Co.,  87  Mich.  342,  26 

89  In<L  509.  Am.  Rep.  631,  it  was  decided  that  as  be- 

'  Indianapolis,  &c.  R.  R.  Co. «.  MulU-  tween  the  conductor  and  the  passenger, 

gan,  50  Ind.  892.  the  ticket  must  be  the  conclusive  evidence 

•  Frederick  v.  Marquette,  &c.  R.  R.  of  the  extent  of  the  passenger's  right  to 
Co.,  87  Mich.  842.  travel.    No  other  rule  can  protect  the  con- 

*  Duke  V.  Gt.  Western  Ry.  Co.,  14  ductor  in  the  performance  of  his  duties  or 
(T.  C.  Q.  B.  377.  Where  a  ^lassenger  enable  him  to  determine  what  he  may  or 
paid  for  three  tickets,  but  through  mis-  may  not  lawfully  do  in  managing  the  train 
take  the  ticket-agent  only  gave  him  hffo,  and  collecting  the  fares.  The  court  said  : 
which  he  gave  to  two  persons  with  him,  it  **  If  when  a  passenger  makes  an  assertion 
was  held  that  he  must  pay  his  fare  or  the  that  he  has  paid  fare  through,  he  can  pro- 
eonduotor  would  be  justified  in  removing  duce  no  evidence  of  it,  the  conductor  must 
him  ttom  the  train.  Weaver  v.  Rome,  at  his  peril  concede  what  the  passenger 
fto.  R.  R.  Co.,  8  T.  &  C.  (N.  Y.)  270.  claims,  or  take  aU  the  responsibilities  of  a 
And  the  same  is  true  where  the  ticket-  trespasser,  if  he  refuses.  It  is  easy  to  see 
agent  through  mistake  gives  the  passenger  that  his  position  is  one  in  which  any  law- 
a  ticket  for  a  shorter  distance,  although  less  person,  with  sufficient  impudence  and 
paid  for  a  ticket  to  a  point  beyond.  Fred-  recklessness,  may  have  him  at  disadvan- 
erick  V.  Marquette,  &c.  R.  R.  Co.,  37  tage,  and  where  he  can  never  be  certain, 
Mich.  342.  So  where  a  passenger  was  ex-  if  he  performs  his  apparent  duty  to  his 
pelled  from  a  street-car,  because  the  con-  employer,  that  he  may  not  be  subjected 
ductor  of  another  car  had  given  him  a  to  severe  pecuniary  responsibility.  Such 
wrong  check,  it  was  held  that  he  had  no  a  state  of  things  is  not  desirable,  either  for 
eause  of  action.  Bradshaw  v.  South  Bus-  railroad  companies  or  for  the  public.  The 
ton  B.  B.  Co.,  135  Mass.  407.  As  be-  public  is  interested  in  having  the  rules 
tween  the  conductor  and  the  passenger,  whereby  conductors  are  to  govern  their 
the  ticket  is  the  only  evidence  of  the  action  oeiiain  and  definite,  so  that  they 
passenger's  right  to  a  passage.  Happord  may  be  enforced  without  confusion  and 
V.  Grand  Rapids,  &c.  R.  R.  Co.  (Mich.),  without  stoppage  of  trains;  and  if  the  eu. 
18  N.  W.  Rep.  580.    In  Frederick  v.  Mar-  forcement  causes  temporary  inconvenience 
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punched  the  ticket  and  knows  that  the  passenger  had  it  Bat  he  is 
entitled  to  a  reasonable  time  in  which  to  find  the  ticket,  and  cannot 
be  expelled  until  such  reasonable  time  has  been  given  him,^  and  the 

to  a  passenger,  who  by  accident  or  mistake  ride 'in  the  cars  upon  the  defendants*  tail* 
is  without  the  proper  evidence  of  his  right  road  between  the  city  of  New  York  and 
to  a  passage,  though  he  has  paid  for  it»  it  the  town  of  Westport  during  the  ensoing 
is  better  that  he  submit  to  the  temporary  year,  upon  certain  conditions.     One  of  the 
inconvenience  than  that  the  business  of  conditions  was  that  the  ticket  should  be 
the  road  be  interrupted  to  the  general  an-  shown  to  conductors  when  requested,  or 
noyance  of  all  who  are  upon  the  train,  when  required  by  the  rules  of  the  com- 
The  conductor's  duty,  when  the  passenger  pany.     One  of  the  company's  rules  in  force 
is  without  the  evidence  of  having  paid  his  during  the  year  required  commuters  to 
fare,  is  plain  and  imperative,  and  it  can  show  their  tickets  to  conductors  when  re- 
serve no  good  purpose  and  settle  no  rights  quired,  in  the  same  manner  as  other  pas- 
to  have  a  controversy  with  him.    The  sengers.    At  the  time  of  purchasing  the 
passenger  gains  nothing  by  being  put  off  ticket  the  plaintiff  signed  a  receipt  con- 
the  car,  and  loses  nothing  by  paying  what  taining  similar  conditions.      Daring  the 
is  demanded  and  staying  on."    Townsend  year,  while  the  plaintiff  was  riding  in  the 
V.  New  York  Central,  fcc.  R.  R.  Co.,  56  defendants'  cars  between  New  York  and 
N.  Y.  295  ;  15  Am.  Rep.  419  ;  Chicago,  Westport,  he  was  requested  by  the  eon- 
&c.  R.  R.   Co.  V.   Griffin,  68  III.    499  ;  ductor  to  show  his  ticket.    The  plaintiff 
HcClure  v.  Philadelphia,  &c.  R.  B.  Co.,  had  his  ticket  upon  his  person,  but  was 
34  Md.  532  ;  6  Am.  Rep.  345  ;  Shelton  v,  unable  to  find  it  at  the  time,  and  so  in- 
Lake  Shore,  &c.  R.  R.  Co.,  29  Ohio  St.  formed  the  conductor.      The   oonductor 
214  ;  Downs  v.  N.  Y.  &  N.  H.  R.  R.  Co.,  knew  that  the  plaintiff  was  a  commuter, 
36  Conn.  287 ;   4  Am.  Rep.  77  ;  Petrie  and  that  the  time  covered  by  his  ticket 
V,  Pennsylvania  R.  R.  Co.,  42  N.  J.  L.  had  not  expired,  but  acting  in  accordance 
449  ;  Yorton  v,  Milwaukee,  &c  R.  R.  Co.,  with  the  instructions  of  the  defendants, 
54  Wis.  284  ;   11  N.  W.  Rep.  482  ;  41  he  demanded  of  the  plaintiff  his  fare  for 
Am.  Rep.  23.  the  trip,   and  on  his  refusal  to  pay  it 
^  Robson    V.  New   York  Central,  Ice.  ejected  him  from  the  train.     It  was  held 
R.  R.  Co.,  21  Hun  (N.  Y.),  387.     In  this  that  the  pkintiff  was  not  bound  to  pro- 
case  a  passenger   having   presented   his  duce  his   ticket    immediately  when    re> 
ticket  to  the  conductor,  it  was  punched  quested,  but  was  entitled  to  a  reasonable 
and  returned  to  him.     The  passenger  mis-  time  to  find  it,  and  was  entitied  to  ride  as 
laid  the  ticket,  and  for  a  time  was  unable  long  as  there  was  any  reasonable  ezpecta- 
to  find   it.     The    conductor   afterwards  tion  of  finding  it  during  the  trip ;  that 
again  called  for  the  ticket,  and  as  the  under  the  circumstances  the  production  of 
passenger  was  unable  to  find  it,  he  was  his  ticket  by  the  plaintiff  was  the  merest 
ejected  from  the  car,  without  any  demand  formality ;  that  in  the  absence  of  an  ez- 
of  payment  of  fiBire.     It  was  held  that  his  press    stipulation    in   the  contract   that 
expulsion  was  wrongful.     Robson  v.  New  the  plaintiff  should  pay  the  fare  of  the 
York   Central,   kc  R.  R.  Co.,  21  Hun  passage  unless  the  ticket  should  be  pro- 
(N.  Y.),  887.    But  where  the  passenger  duced,  his  failure  to  produce  the  ticket 
knew  when  he  got  upon  the  train  that  his  was  not  such  a  breach  of  the  contract  as 
ticket  was  lost,  he  is  not  entitled  to  this  to  justify  the  defendants  in  rescinding  it, 
lenity.     Crawford  v.  Cincinnati,  &c.  R.  R.  and  treating  the  plaintiff  as  a  trespssser  on 
Co.,  26  Ohio  St.   580  ;  Downs  v.  N.  Y.  the  train  ;  and  that  if  the  defendants  had 
&  N.  H.  R.  R.  Co.,  36  Conn.  287.    In  a  right  to  eject  the  plaintiff  from    the 
Maples    V.   New    York,   &c.  R.  R.   Co.,  train,  they  had  no  right  to  do  so  elsewhere 
38  Conn.  557,  the  plaintiff  purchased  of  than  at  a  regular  station  on  the  road,  — 
the    defendants    a    commutation-ticket,  that  any  rule  or  regulation  of  the  defend- 
which  conferred  upon  him  the  right  to  dants  which  required  or  allowed  such  an 


i 
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question  as  to  what  is  a  reasonable  time  is  one  of  fact  for  the  jury, 
in  view  of  all  the  circumstances.^ 

A  conductor  upon  the  defendant's  train  removed  therefrom  the 
plaintiff's  intestate,  who  had  failed  to  produce  a  ticket  when  re- 
quired, and  who  had  no  money  to  pay  his  fai-e.  There  was  evidence 
tending  to  show  that  the  intestate  had  bought  and  lost  his  ticket,  and 
before  he  was  expelled,  one  of  his  companions  tendered  the  fare  to 
the  conductor,  who  refused  to  receive  it,  demanding  a  ticket.  The 
intestate,  who  was  veiy  much  intoxicated,  was  put  off  the  train  in  a 
cut  about  twenty  feet  deep.  He  proceeded  in  the  direction  of  his 
home  some  one  thousand  seven  hundred  feet,  when  he  lay  or  fell 
down  and  was  run  over  and  killed,  about  fifteen  minutes  later,  by 
the  train  of  another  company,  which  had  the  right  to  run  its  cars 
over  the  defendant's  road.  It  was  held  that,  as  the  intestate  was 
wrongfully  removed  from  the  train,  the  question  as  to  whether  his 
death  was  or  was  not  directly  traceable  to  such  removal  should  have 
been  left  to  the  jury,  and  that  the  court  erred  in  nonsuiting  the  plain- 
tiff.* A  passenger  purchased  a  ticket  from  N.  to  W.,  and  rode  on  it  to 
M.,  an  intermediate  point;  the  ticket,  under  the  rules  of  the  company, 
was  cancelled  for  the  whole  route ;  he  voluntarily  left  the  train  at 
M.  Subsequently  he  offered  the  ticket  for  his  passage  from  M.  to 
W. ;  the  conductor  took  up  the  ticket,  refused  to  allow  him  to  ride, 
and  required  him  to  leave  the  train.  In  a  suit  by  the  passenger 
against  the  company,  the  court  rejected  evidence  by  the  plaintiff  that 
he  offered  to  pay  his  fare  if  the  conductor  would  return  the  ticket, 
which  was  refused,  to  be  followed  by  evidence  that  in  claiming  to 
ride  he  had  acted  in  good  faith  upon  information,  by  a  ticket-agent 
from  whom  he  had  previously  purchased  the  ticket,  that  he  had  a 
right  to  ride  on  it.  It  was  held  to  be  error.  The  declarations  of  a 
ticket-agent,  made  some  days  after  selling  a  ticket,  although  not  evi- 
dence to  establish  a  contract  with  the  plaintiff,  are  evidence  to  show 
that  plaintiff  in  good  faith  claimed  a  right  to  ride  on  the  ticket.^ 
In  a  suit  for  damages  for  the  alleged  wrongful  ejectment  of  a  pas- 
senger from  a  train,  it  is  competent  for  a  witness  who  was  present 
to  state  what  he  heard  said  on  the  occasion  of  such  expulsion, 
leaving  it  to  others  to  identify  the  persons  who  made  the  stat«- 

act  to  be  done  between  stations  to  a  per-  *  Guy  v.  New  York,  Ontario  &  West- 
son  in  the  condition  of  the  plaintiff  was  ern  R.  R.  Co.,  80  Hun  (N.  Y.),  899. 
unreasonable  and  void.  *  Vankirk  v.  Pennsylvania  R.  R.  Co., 

1  Hayes  p.   N.  Y.  Central  R.  R.  Co.,  76  Penn.  St.  66. 
N.  Y.  Sup.  Ct  1884,  81  Alb.  L.  J.  469. 
VOL.  II.  —  44 
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ments.^  In  an  action  to  recover  damages  alleged  to  have  been  sustained 
by  the  plaintiff  by  being  improperly  removed  from  defendant's  cars 
after  having  paid  his  fare,  evidence  going  to  show  that  on  other  oc- 
casions plaintiff  had  done  acts  showing  an  attempt  to  avoid  payment 
of  his  fare  is  properly  rejected.^  In  a  suit  by  a  passenger  against  a 
railway  company  for  wrongfully  putting  him  off  the  train  for  failing 
to  pay  the  fare  demanded,  it  is  competent  to  prove  by  himself  and 
other  witnesses  that  they  had  travelled  over  the  road  between  the 
termim  of  the  plaintiff's  trip,  with  and  without  tickets,  and  never 
paid  more  than  the  plaintiff  tendered  to  the  conductors.^  In  a  suit 
for  damages,  caused  by  the  action  of  a  conductor  in  ejecting  plaintiff 
from  the  cars,  he  need  not  allege  nor  prove  that  specific  authority 
was  conferred  on  the  conductor  by  the  company  to  perform  such 
acts,  where  it  appeared  that  he  was  intrusted  with!  aU  authority 
which  concerned  the  reception  or  rejection  of  passengers.^ 

Sec.  351.  Tickets  upon  Frele;ht  Trains.  —  It  is  competent  for  rail- 
road companies  to  establish  a  rule  that  passengers  shall  not  be  per- 
mitted to  ride  on  freight  trains  without  they  are  provided  with 
tickets,  and  that  trains  will  not  stop  at  stations  where  tickets  are 
not  sold,  either  to  take  on  or  let  off  passengers.^  But  where  a  cer- 
tain freight  train  was  in  the  habit  of  carrying  passengera  to  a  certain 
station,  and  before  the  company  had  made  any  different  rule  in  this 
respect,  the  plaintiff  purchased  a  ticket  for  such  station,  but  was 
informed  by  the  conductor  that  he  would  not  stop  there,  and  was 
advised  to  take  passage  upon  another  extra  train,  to  which  he  ap- 
plied, and  was  refused  passage,  whereupon  he  entered  the  first  train 
and  informed  the  conductor  of  the  facts,  and  was  carried  upon  that 
train  to  the  next  station  beyond  the  one  named  in  his  ticket,  it  was 
held  that  the  company  was  liable  to  him  for  the  damages.®  This  is 
upon  the  principle  that,  while  a  railway  company  may  make  reason- 
able rules  for  the  regulation  of  its  business  and  the  running  of  its 
trains,  yet  in  the  adoption  of  these  rules  regard  must  be  had  to  the 

^  Indianapolis,  &c.  R.  R.  Co.  v.  An-  wood,  79  Penn.  St.  873  ;  St.  Louis,  &c. 

thony,  43  Ind.  183.  R.  R.  Co.  v.  Myrtle,  51  Ind.  566 ;  Indian- 

^  English  V.  Delaware  &  Hudson  Canal  apolis,    &c.  R.  R.  Co.  o.  Kennedy,   77 

Co.,  4  Hon  (N.  Y.),  688  ;   affirmed,  66  Ind.  507  ;  Falkner  v.  Ohio,  &c  R.  R.  Co., 

N.  Y.  454.  55  Ind.  369 ;  Toledo,  &c.  R.  R.  Co.  v. 

*  Louisville,  Nashville,  &c.  R.  R.  Co.  Patterson,  68  111.  804 ;  Falkner  v.  Ohio, 
V,  Guinan,  11  Lea  (Tenn.),  98.  kc.  R.  R.  Co.,  55  Ind.  869. 

*  Travers  v,  Kansas  Pacific  R.  R.  Co.,         *  Chicago,  &o.   R.  R.  Co.  v.  Fiaher, 
68  Mo.  421.  66  HI.  162 ;  St.  Louis,  Ac  R.  R.  Co.  v. 

*  Lake  Shore,  &c.  R.  R.  Co.  v.  Green-  Myrtle,  51  Lad.  566. 
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convenience  and  interest  of  the  travelling  public.  It  may  forbid  the 
transportation  of  freight  and  passengers  on  the  same  trains,  or  may  re- 
quire passengers  travelling  on  freight  trains  to  procure  tickets  before 
entering  the  cars ;  but,  in  such  cases,  reasonable  facilities  for  procur- 
ing tickets,  at  or  about  the  time  of  the  arrival  or  departure  of  the 
trains,  must  be  afforded,  according  to  the  established  usage  of  all  rail- 
roads ;  and  it  is  not  reasonable,  while  allowing  passengers  to  travel 
on  freight  trains,  to  aflFord  them  no  opportunity  to  procure  tickets, 
except  at  such  hours  as  would  make  it  more  expeditious  to  travel  by 
the  passenger  trains.^ 

Sec.  352.  BCileage-Tlckets.  —  A  railway  company  may  make  any 
reasonable  regulation  or  condition  as  to  the  use  of  special  tickets 
used  by  it,  and  they  are  binding  upon  the  holder.  Thus,  mileage- 
tickets,  issued  upon  condition  that  they  shall  be  used  within  a  cer- 
tain time,  cease  to  be  valid  after  the  expiration  of  that  time.  Thus, 
a  mileage-ticket  stipulated  that  it  should  be  good  only  for  a  certain 
period,  and  that,  if  presented  after  the  expiration  of  that  time,  the 
conductor  should  take  up  the  ticket  and  collect  the  fare.  It  was 
held  that  its  use  a  number  of  times  in  violation  of  the  condition 
would  not  estop  the  company  to  take  it  up,  and  eject  the  passenger 
from  its  train  upon  refusal  to  pay  fare.^  Where  the  holder  of  a 
thousand-mile  ticket,  purporting  to  be  "  good  for  six  months  only," 
after  the  period  had  elapsed,  having  first  obtained  legal  advice  that 
the  ticket  was  good  until  the  thousand  miles  were  travelled,  and 
before  the  ticket  was  exhausted,  took  his  seat  in  the  baggage-car  of  a 
train,  refused  payment  of  fare  otherwise  than  by  offering  his  ticket, 
and  was  forcibly  ejected  from  the  train,  —  it  was  held  that  the  ticket 
was  void ;  that  the  holder  was  not  a  passenger,  but  became  a  tres- 
passer on  entering  the  baggage-car,  and,  upon  his  refusal  to  get  off, 
might  be  ejected,  with  the  use  of  any  force  necessary  to  that  end.^ 
So  where  a  mileage-ticket  is  issued  by  a  company  owning  two 
lines  of  railway,  and  the  ticket  upon  its  face  purports  to  be  good  for 
a  certain  number  of  miles  upon  each  road,  the  holder  cannot  claim 
to  ride  upon  the  ticket  upon  either  of  the  roads  more  than  the  num- 
ber of  miles  for  which  it  is  declared  to  be  good  upon  such  road. 
Thus,  a  railway  company,  being  the  owner  of  one  line  and  the  lessee 
of  another,  the  two  forming  a  continuous  railway  between  Indian- 

1  Erans  V.  Kemphis  &  Charleston  R.  R.  >  lillis  o.  St  Louis,  &c.  R.  R.  Co.,  64 
Co.,  56  Ala.  246.  Mo.  464. 

*  Sherman  v.  Chicago  &  NortliWMtflRk 
R.  R.  Co.,  40  Iowa,  45. 
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apolls  and  St  Louis,  sold  a  thousand-mile  ticket,  authorizing  the 
purchaser  to  travel  three  hundred  miles  upon  one  of  said  roads  and 
seven  hundred  miles  upon  the  other;  having  black  figures  represent- 
ing the  one  road  and  red  figures  the  other,  with  directions  to  con- 
ductors to  punch  out  the  black  figures,  representing  the  number  of 
miles  travelled  on  the  western  division  of  the  road,  and  the  red  fig- 
ures for  the  miles  travelled  on  the  eastern  end.  On  the  back  of  the 
ticket  were  printed  conditions,  signed  by  the  purchaser,  among 
wliich  was  a  stipulation  that  the  miles  travelled  each  trip  should  be 
indicated  by  the  conductor  punching  out  corresponding  figures  on 
the  opposite  side.  After  all  the  red  figures  had  been  punched  out, 
the  purchaser  offered  the  ticket  for  passage  on  a  train  on  the  eastern 
division  of  the  through  line,  which  the  conductor  refused  to  accept^ 
though  there  were  black  figures  not  punched  out,  amounting  to  the 
number  of  miles  for  which  it  was  offered ;  and  the  holder  of  tlie 
ticket,  refusing  to  pay  his  fare,  or  to  leave  the  car  unless  forcibly 
ejected,  was  put  off  by  the  train-men.  It  was  held  that  the  terms 
expressed  upon  the  ticket  constituted  a  contract  between  the  seller 
and  the  purchaser  of  the  ticket,  and  that  his  refusal  to  pay  fare  or 
leave  the  car  on  request  justified  his  expulsion.^ 

Sec.  353.  Children's  Fare.  —  A  railway  company  may  chaise  full 
fare  for  an  infant  child,  if  it  chooses  to  do  so,  but  it  is  generally  cus- 
tomary not  to  charge  any  fare  for  children  under  a  certain  age,  and 
to  charge  half-fare  for  children  between  certain  ages.  If  a  person 
having  a  child  in  charge  refuses  to  pay  its  fare  when  demanded, 
not  only  the  child,  but  the  person  so  having  it  in  charge,  although 
he  has  paid  his  fare,  may  be  expelled  from  the  train.  Thus,  in  a  re- 
cent case  in  Maryland,^  the  plaintiff  was  a  passenger  upon  the  de- 
fendant's train,  having  in  charge  her  young  sister.  She  had  paid 
her  own  fare,  but  refused  to  pay  her  sister's  fare,  and  thereupon  both 
were  put  off  the  train.  In  an  action  to  recover  damages  therefor,  it 
was  held  that  the  expulsion  of  both  was  lawful  The  court  said : 
"  The  plaintiff  had  paid  her  owd  fare,  and  the  defendant  had  no  right 
of  course  to  eject  her  from  the  train,  unless  there  was  a  contract, 
express  or  implied,  on  her  part  to  pay  the  fare  of  her  younger  sister. 
There  is  no  evidence  of  an  express  contract,  and  if  one  is  to  be  im- 
plied it  must  be  on  the  ground  that  the  younger  sister  was  under 
her  charge,  and  being  under  her  charge  and  thus  responsible  for  her 

1  Terre  Haute,  &c.  E.  E.  Co.  v.  Fitz-         «  PhiladelpWa,  &c.  E.  R.  Co.  v,  Hoef- 
gerald,  47  Ind.  79.  Uck  (Md.)  1884,  18  Rep.  822. 
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presence  in  the  car,  it  was  her  duty  to  see  the  fare  was  paii  The 
defendant  was  under  no  obligation,  of  course,  to  cany  the  younger 
sister  without  being  paid  a  reasonable  compensation,  and  if  she  was 
under  the  plaintifi's  charge  it  is  but  fair  and  reasonable  to  hold  her 
responsible  for  the  fare.  Under  such  circumstances  the  law  would 
imply  an  agreement  on  her  part  to  pay  the  fare  of  the  child,  and  if 
she  refused  to  pay  it,  the  defendant  had  the  right  to  put  off  both  the 
plaintiff  and  the  child,  —  the  plaintiff,  because  she  had  not  complied 
with  the  contract  on  her  part  implied  by  law,  and  the  child,  because 
the  company  was  not  required  to  carry  it  unless  its  fare  was  paid 
accoixiing  to  the  rules  and  regulations  of  the  company." 

Sec.  354  Coupons.  —  A  traveller  on  a  railroad  train,  travelling 
on  a  commutation-coupon-ticket,  which  provides  that  the  coupons 
shall  be  void  if  detached  by  any  other  person  than  the  conductor, 
and  that  the  ticket  shall  be  shown  to  the  conductor  each  trip,  who 
shall  detach  the  coupons  for  the  number  of  miles  to  be  travelled, 
technically  violates  the  contract  by  detaching  the  coupons  himself 
If,  while  detaching  the  coupons,  his  attention  is  called  by  the  con- 
ductor to  the  fact  that  it  is  his  duty  to  detach  them,  the  passenger 
should  at  once  desist,  and  hand  the  ticket  and  coupons  to  the  con- 
ductor; in  which  event  it  would  be  the  duty  of  the  latter,  if  he  saw 
the  coupons  detached  or  could  readilj^  ascertain  by  inspection  that 
they  had  not  been  detached  from  the  ticket,  to  accept  them.  But 
the  conductor  would  not  be  bound  to  receive  the  detached  coupons 
without  seeing  the  ticket.^ 

Sec.  355.  Mislnfonnation  given  by  Company's  Agents.  —  A  pas- 
senger bought  a  ticket  from  one  point  to  another  on  the  line  of  a 
railway,  and  return.  She  went  to  the  latter  point,  but  when  she 
started  to  return  the  conductor  informed  her,  on  entering  the  car, 
that  she  could  not  return  on  that  ticket ;  that  if  she  did  she  would 
have  to  pay  the  fara  She  thereupon  left  the  train,  and  remained 
until  the  next  train,  on  which  she  returned  home  without  extra 
charge.  She  sued  the  railway  company.  It  was  held  that  the  suit 
was  founded  on  a  breach  of  contract,  and  actual  damages  only  could 
be  recovered ;  or  if  none,  then  nominal  damages.  Exemplary  dam- 
ages cannot  be  allowed  for  a  breach  of  contract.^  If,  by  means  of 
improper  information,  given  by  a  ticket-agent,  a  passenger  is  misled 
in  the  purchase  of  his  ticket,  the  company  will  be  liable  for  the  re- 

1  liouisville,  Nashyille,  &c.  R.  B.  Co.,  ^  Goins  o.  Western  R.  B.  Co.  of  Ala- 
9.  Harris,  9  Lea  (Tenn.),  IdO.  bama,  68  Ga.  190. 


1414  TICKETS  :   EXPULSION  OF  PASSENGERS.      [CHAP.  XX  f, 

suiting  damages.  But  such  incorrect  information  will  not  entitle  him 
to  remain  upon  the  train  without  payment  of  fare,  in  violation  of  the 
rules  of  the  company.^  A  railway  passenger  has  a  right  to  act  upon 
the  conduct  and  directions  of  the  agents  of  the  corporation  in  relation 
to  tickets  2  until  differently  informed.  Thus,  in  a  Michigan  case,*  the 
plaintiff  bought  a  railway-ticket  between  certain  points,  and  relying 
on  the  representations  of  the  ticket-agent,  took  a  particular  train  to 
reach  his  destination.  The  conductor,  on  taking  up  his  ticket,  told 
him  that  the  train  did  not  stop  at  the  station  he  wished  to  reach,  and 
that  he  must  leave  the  tmin  at  the  last  station  at  which  it  would  stop 
before  reaching  it,  or  pay  additional  fare  and  go  on  to  the  next  sta- 
tion beyond  it.  The  plaintiff  did  neither,  was  put  off  the  train  before 
arriving  at  the  point  for  which  his  ticket  was  bought,  and  sued  the 
company  for  damages.  It  was  held  that  he  was  not  entitled  to  re- 
cover. The  court  said :  "  Eailway  passengers  have  a  right  to  rely, 
until  differently  informed,  on  the  information  received  by  them  from 
ticket-agents  in  answer  to  their  inquiries  as  to  the  stoppages  of 
trains,  but  they  must  not  disregard  reasonable  means  of  information. 
Where  a  railway  passenger  is  not  in  fault  in  starting  on  a  particular 
train,  he  has  a  right  of  action  against  the  company  for  damages  aris- 
ing from  its  refusal  or  failure  to  take  him  to  his  destination  as 
agreed  through  its  ticket-agent.  But  whatever  his  remedy,  he  has 
no  right,  without  paying  additional  fare,  to  stay  on  the  train  after  he 
is  notified  by  the  conductor  that  it  will  not  stop  there ;  and  the  ad- 
ditional exaction  will  be  an  element  of  the  damages  to  which  he 
may  be  entitled.  A  railway  conductor  cannot  be  required  by  a  pas- 
senger to  deviate  from  his  train-orders  on  the  latter's  statement  of 
an  alleged  agreement  with  the  company  conflicting  therewith.  Every 
one  is  bound  to  know  that  a  railway  conductor  has  no  general  power 
to  run  his  train  except  in  conformity  to  the  schedule.  A  passenger 
wrongfully  on  a  railway  train  can  recover  no  damages  for  his  re- 
moval and  exclusion  therefrom,  except  for  needless  violence.  He 
cannot  complain  of  an  indignity  which  it  was  his  duty  to  avoid  and 
which  he  was  bound  to  expect.  A  railway  company  has  power, 
subject  to  liability  for  damages  for  any  breach  of  contract  involved, 

^  I^ke  Shore  k    Michigan    Southern    &  St.  Louis  R.  R.  Co.  v.  Nuzam,  60  In<L 
R.  R.   Co.   V.    Pierce,    47  Mich.  277  ;  8    533. 

Am.  ft  £ng.  R.  R.  Cas.  840 ;  Yorton  v.         >  Lake  Erie  ft  Western  R.  R.  Co.  v. 
MUwaukee,  Lake  Shore,  ft  Western  R.  R.     Fix,  88  Ind.  381. 
Co.,  64  Wis.  284  ;  Pittsburgh,  Cincinnati,         >  Lake  Shore,  &c  R.  R.  Co.  v.  Pierce^ 

47  Mich.  277. 
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to  determine  for  itself  what  trains  shall  stop  at  particular  places." 
Where  a  train-agent  informs  a  passenger  that  he  may  leave  the  train 
at  a  certain  station  and  continue  his  journey  on  the  same  ticket, 
the  company  is  bound,  and  cannot  deny  the  authority  of  the 
agent.^ 

Sec.  356.  Failure  to  stop  at  Statton. -— In  an  action  against  a 
railway  company  for  failing  to  stop  a  train  and  allow  ^  passenger  to 
alight  at  a  station  for  which  he  had  purchased  a  ticket,  where  the 
evidence  tended  to  show  that  the  defendant  ran  two  daily  trains 
that  stopped  at  the  station  for  which  the  passenger  held  the  ticket, 
and  also  ran  a  through  train  which,  by  the  company's  rules,  was  not 
allowed  to  stop  at  that  station,  and  that  when  the  ticket  was  taken 
up  by  the  conductor  he  informed  the  plaintiff  that  he  must  get  off 
at  a  station  before  reaching  the  one  for  which  he  held  the  ticket  or 
go  to  the  next  station  beyond,  and  that  the  plaintiff  voluntarily  went 
on  to  the  station  beyond,  it  was  held  erroneous  to  instruct  the  jury  that 
if  the  plaintiff  purchased  his  ticket  for  the  station  at  which  he  wished 
to  stop  he  had  a  right  to  enter  the  first  train  due  after  he  purchased 
the  ticket,  unless  he  was  informed,  before  he  entered  the  train,  that 
it  would  not  stop  at  the  station  for  which  the  ticket  was  purchased. 
If  a  person  purchases  a  ticket  for  a  certain  station,  and  expressly 
for  a  particular  train,  and  at  the  time  of  the  purchase  he  is  informed  - 
by  the  agent  that  the  train  will  stop  at  that  station,  he  will  have  a 
right  to  take  passage  on  such  train,  and  it  will  be  the  duty  of  the 
company  to  allow  him  to  leave  the  train  at  that  station.'  But  a 
passenger  must  take  notice  of  the  published  rules  of  a  railway  com- 
pany. He  is  not  entitled  to  damages  if  he  takes  a  train  which,  by 
such  rules,  does  not  stop  at  the  station  to  which  he  desires  to  go.^ 
The  words  "  good  on  passenger  trains  only,"  contained  on  a  ticket 
issued  and  sold  by  a  railway  company  to  a  passenger,  do  not  amount 
to  a  contract  that  all  of  its  passenger  trains  will  stop  at  the  stations 
designated  on  the  ticket.  In  an  action  by  the  passenger,  against  the 
company,  to  recover  damages  for  carrying  him  beyond  his  destina- 
tion named  on  the  ticket,  the  complaint  should  aver  that  the  train 
on  which  he  was  so  carried  was  one  which,  under  the  regulations  of 
the  company,  should  have  stopped  at  that  station.^    In  a  Missouri 


1  TarbeU  v.  Northern  CeDtral  B.  R.         '  Trotlinger  v.  East  Teun.,  &c.  B.  B. 

Co.,  24  Hun  (N.  Y.),  51.  Co.,  11  Lea  (Tenn.),  688. 

^  Pittsburgh,  &c.  R.  R.  Co.  V,  Noztun,         ^  Ohio   &    Mississippi  R.   R.    Co.   v. 

60  Ind.  141.  Swarthout,  67  Ind.  567. 
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case  ^  an  action  was  brought  against  a  railioad  company  for  failing 
to  carry  the  plaintiff  to  its  original  depot  It  appeared  that  the 
company  had  abandoned  its  old  depot  for  one  a  half-mile  short  of 
that  termintis.  It  was  held  that  although  the  change  had  been 
adopted  only  a  few  weeks  prior  to  his  purchase  of  the  ticket,  yet 
the  running  of  the  trains  having  been  uniformly  to  the  new  depot 
since  that  change  would  be  considered  as  a  usage  of  the  company, 
in  reference  to  which  the  plaintiff  must  be  held  to  have  contracted ; 
that  a  fortiori  such  is  the  case  where  the  plaintiff  knew  of  the 
change  at  the  time  of  procuring  his  ticket. 

Sec.  357.  Conductor's  Check.  —  A  conductor's  check;  given  to  a 
traveller  in  lieu  of  one  of  several  coupons  attached  to  his  ticket,  is  a 
full  equivalent  therefor,  and  if  the  traveller  fails  to  produce  it  to 
another  conductor,  on  a  demand  made  before  the  distance  for  which 
the  check  is  good  has  been  travelled,  and  refuses  to  pay  his  fare,  he 
may  lawfully  be  ejected.^ 

Sec.  358.  Rates  of  Fare.  —  Unless  prohibited  from  doing  so  by 
statute,  there  seems  to  be  no  good  reason  why  a  railway  company, 
which  has  established  uniform  and  reasonable  rates  of  fare  at  which  all 
may  purchase  tickets,  may  not  for  special  reason  sell  certain  persons 
tickets  at  a  less  rate.  So  long  as  it  may  issue  passes  and  transport 
persons  free,  if  it  chooses  to  do  so,  there  seems  to  be  no  valid  reason 
why  it  may  not  sell  a  person  a  ticket  for  half-price,  without  incur- 
ring any  liability  therefor  to  others*  And  this  is  held  to  be  the  rule 
even  where  the  statute  provides  that  all  persons  shall  be  given  rea- 
sonable and  equal  terms.  Thus,  in  a  Massachusetts  case,^  the  de- 
fendant road  charged  A.,  a  student,  for  a  season-ticket  between  certain 
stations,  a  reasonable  price,  and  then  sold  to  B.,  C,  and  D.,  also  stu- 
dents, season-tickets  between  the  same  stations  for  half  the  price 
charged  A.,  for  special  reasons  which  did  not  appear.  A  statute  re- 
quired every  railroad  to  give  to  all  persons  reasonable  and  equal 
terms,  and  provided  that  reduced  rates  for  a  specific  distance  might 
be  charged.  It  was  held  that  this  was  not  a  violation  of  the  statute, 
and  A.  had  no  cause  of  action.  The  court  said :  **  We  are  of  opinion 
that  as  the  defendant  exacted  from  the  plaintiff  only  the  regularly 
established  price  for  the  season-ticket  which  he  bought,  and  as  there 
is  no  evidence  that  the  price  was  unreasonable,  the  fact  that  for 

^  Martindale  v.  Kansas  City,  &c  R.  R.     see  Cliicago,  Ac.  R.  R.  Co.  v.  Griffin,  68 
Co.,  60  Mo.  508.  III.  499. 

*  Jerome  v.  Smith,  48  Vt.  280.    Bnt         >  Spofford  v.  Boston  ft  Maine  R.  R. 

Co.,  128  Mass.  326.    ' 
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special  reasons^  which  do  not  appear,  the  president  of  the  defendant 
permitted  certain  individuals,  students  like  the  plainti£f,  more  than 
twenty  years  old,  to  buy  like  tickets  for  half  that  price,  did  not  con- 
stitute a  violation  of  the  statute,  nor  give  the  plaintiff  a  cause  of 
action  against  the  defendant/'  ^ 

Sec.  359.  Throagh  Tickets,  Bffect  of.  —  In  England  ^  and  in  some 
of  the  States  of  this  country^  it  is  held  that  where  one  line  of 
railway  sells  through  tickets  to  a  point  beyond  its  own  line  of  road, 
and  checks  the  passenger's  baggage  to  such  point,  it  becomes  thereby 
liable  for  any  injury  received  by  the  passenger,  or  the  loss  of  his 
baggage,  whether  the  injury  or  loss  occurred  upon  its  own  line  or  not* 

1  A  simil&r  conclusion  is  reached  in  R.  R.  Co.,  7  Rich.  (S.  C.)  L*  158 ;  Wilson 

Johnson  V.   Pensacola,  &c.  R.  R.  Co.,  16  v.  Chesapeake,  &c.  R.  R.  Co.,  21  Gratt. 

Fla.   623 ;  26  Am.  Rep.   731  ;  Messenger  ( Va. )   654.     Consequently  a  contract  to 

V.  Penn.  R.  R.  Co.,  37  N.  J.  531 ;  18  Am.  carry  a  passenger  to  a  certain  place,  al- 

Bep.  754  ;  36  N.  J.  407  ;  13  Am.  Rep.  though  it  involves  his  transportation  over 

457  ;  N.  £.  Express  Co.  v.  Maine  Cent,  several  lines  of  railroads,  is  also  operative 

R.  R.  Co.,  57  Me.   188  ;  2  Am.  Rep.  31  ;  as  a  contract  to  carry  his  baggage  to  the 

McDutfee  v.  Portland  k  Rochester  R.  R.  same  point.     Wilson  v.   Chesapeake,   &c. 

Co.,  62  N.  H.  430  ;  13  Am.  Rep.  72.  R.  R.  Co.,  21  Gratt.  (Va.)  654.    And  in 

3  Great  Western  Ry.  Co.  v,  Blake,  7  the  case  last  cited,  where  a  railroad  com- 

H.  &  N.  987  ;  Bristol  &   Exeter  Ry.  Co.  pany  had  an  arrangement  with  a  stage 

V,  Collins,  7  H.  L.  Cas.  194.     In  Buxton  company  to  carry  passengers  and  baggage 

V.  North-Eastem  Ry.  Co.,  L.  R.  3  Q.  B.  from  a  certain  point  on  its  line  to  another 

549,  a  ticket  was  sold  by  Uie  defendant  to  point,  it  was  held  that,  having  issued  a 

a  point  beyond  its  own  line,  and  the  pas-  ticket  to  such  place,  it  was  liable  for  the 

senger  was  injured  on  a  connecting  road  loss  of  the   passenger's    baggage  by  the 

over  which  the  ticket  took  him.     It  was  stage  company.     See  also  as  to  connecting 

held  that  the  defendant  was  liable.  lines  of  railroads,  Le  Sage  v.  Great  West- 

»  Central R.  R.  Co.  v.   Combs,  70  Ga.  em  R.  R.  Co.,  1  Daly  (N.  Y.  C.  P.),  306 ; 

683  ;  48  Am.  Rep.  582  ;  Wolff  v.  Central  Hart  v.  Rensselaer  R  R.  Co.,  8  N.  Y.  37  ; 

R  R.  Co.,  68  Ga.  653  ;  45  Am.  Rep.  501  ;  Weed  v.    Saratoga,    &c.    R.   R.    Co.,   19 

Hawley  v.  Scriven,  62  Ga.  342  ;  35  Am.  Wend.  (N.  Y.)  584  ;  Candee  ».  R.  R.  Co., 

Rep.  126 ;  McCormick  v.  Hudson  River  21  Wis.  582  ;  lUinois  Central  R.  R.  Co. 

R.  R.  Co.,  4  E.  D.  S.  (N.  Y.  C.  P.)  181  ;  t;.  Copeland,  24  111.  332  ;  Torpeyi;.  WU- 

Quimby  v.  Vanderbilt,  17   N.   Y.    306;  liams,  3  Daly  (N.  Y.  C.  P.),  162;  Biir- 

Kessler  v.  N.  Y.  Central  R  R.  Co.,  7  Lans.  nell  r.  New  York  Central  R.  R.  Co.,  45 

(N.  Y. )  62.  N.  Y.  484 ;  Carey  v.  Cleveland,  &c.  R.  R. 

*  Croft  V.  B,  &  C.  R.R  Co,  1  McArthur  Co.,  29  Barb.  (N.  Y.)  35.  But  if  the  pas- 
(TJ.  8.  C.  C),  492.  But  this  is  held  sub-  senger  elects  to  do  so,  he  may  proceed 
ject  to  the  provision  that  the  first  carrier  directly  against  the  carrier  by  whom  the 
also  sold  the  through  ticket  upon  which  the  baggage  was  lost ;  the  only  disadvantage 
passenger  makes  the  journey.  The  con-  in  the  latter  instance  being  that  he  takes 
tract  from  which  his  liabili^  for  the  safe  the  burden  of  showing  that  the  carrier 
carriage  of  the  baggage  arises  is  the  con-  sued  lost  the  baggage,  while  if  he  pro- 
tract for  the  carriage  of  the  passenger  ceeds  against  the  first  carrier,  he  is  only 
himself.  Chicago,  &c.  R.  R.  Co.  v.  Clay-  called  upon  to  prove  the  loss  of  the  bag- 
ton,  78  111.  616;  Davis  ».  R.  R.  Co.,  22  gage,  without  being  required  to  show  by 
111.  278 ;  Milnor  v.  New  York  &  New  vhich  carrier.  Barter  v.  Wheeler,  49 
Haven  R.  R.  Co.,  63  N.  Y.  863  ;  Dill  v.  N.  H.  9  ;  Illinois  Central  R.  R.  Co.  a 
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But  we  think  that  it  may  safely  be  said  that,  according  to  the  great 
weight  of  authority  in  this  country,  a  railway  company  selling 
through  tickets,  involving  a  passage  over  its  own  line  and  one  or 
more  connecting  lines,  is  only  responsible  for  an  injury  occurring 
upon  its  own  line;^  and  as  to  baggage  checked  through,  is  exonerated 

Frankenberg,  64  lU.  88  ;  Coatesr.  United  R.  R.  Co.,  21  Wis.  582  :  Mobile,  &c.  R.  R. 
StaU^s  Express  Co.,  45  Mo.  238  ;  Toledo,  Co.  t;.  Hopkins,  41  Alabama,  486.     See, 
&c.  R.  R.   Co.   17.  Merriain,  52  lU.  88  ;  holding  that  the  sale  of  a  through  ticket 
Cincinnati,  &c.  R.  R.  Co.  v,   Pontius,  19  and    checking  baggage  through    renders 
Ohio  St.   222  ;     McCormick   v.    Hudson  the  first  carrier  liable  for  the  whole  trip. 
River  R.  R.  Co.,  4  E.  D.  S.  (N.  Y.  C.  P.)  Major  v.  Boston,  &c.  K.  R.   Co.,  7  Allea 
181  ;  Kessler  v.  New  York  Central  R,  R.  (Mass.),  320  ;  BurneU   a.  N.  Y.  Central 
Co.,  61  N.  Y.  538.     In  Wilson  v,  Chesa-  R.  R.  Co.,  45  N.  Y.   184  ;  Chicago,   &c. 
peake  R.  R.  Co.,  arUet  it  was  held  that  R.  R.  Co.  v.  Fohey,  52  111.  81 ;  Illinois 
railway-checks  given  for  baggage  are  ad-  Centra]  R.  R.  Co.  t;.  Copeland,  24  111.  332  ; 
missible  in  evidence  to  show  what  the  car-  Cheek  v.  Little  Miami  R.  R.  Co.,  2  Dis. 
rier's  undertaking  was.     In  other  words,  (Ohio)  237.     But  see,  holding  that  they 
they  are  admissible  to  show  that  a  con-  may  elect  to  sue  the  first  carrier  or  the 
tract  was  in  fact  made  and  issued  in  con-  one  losing  the  baggage,  Bumell  v.  N.  Y. 
nection  with  a  through  ticket ;  an  evidence  Central  R.  R.  Co.,  45  N.  Y.  184  ;  Check 
to  show  that  the  carrier  undertook  to  carry  t^.  Little  Miami  R.  R.  Co.,  ante ;  Root  v, 
the  passenger  through,  or  otherwise,  ac-  Gt.  Western  R.  R.  Co.,  45  N.  Y.  525. 
cording  as  the  check  is  given  through  or  ^  Nashville,  &c.  R.    R.  Co.  v.  Spray- 
only  for  its  own  line.     But  the  mere  cir-  beiTy,  8  Baxt.  (Tenn.)  341  ;  35  Am.  Rep. 
cumstance  that  a  carrier  gives  a  through  705  ;    Sprague  v.    Smith,    29   Vt.    421  ; 
check  is  not  sufficient  to  establish  his  lia-  Knight  v.   Portland,    &c.  R.  R.   Co.,  56 
bility  beyond  his  own  line,  unless  it  is  Me.  234  ;   Poole  v.  Delaware,  &c.  R.  R. 
also  shown  that  he  issued  a  through  ticket.  Co.,  35  Hun  (N.  Y.),  29.     In  Hartan  v. 
Thus,  in  Green  v.  New  York,  &c.  R.  R.  Eastern  R.    R.   Co.,  114  Mass.   44,   the 
Co.,  12  Abb.   (N.  Y.)   Pr.  n.  8.  473,  the  court  held  that  the  sale  of  a  ticket  for  a 
defendant  railroad  issued  to  the  plaintiff  a  gross  sum,  composed  of  coupons,  invalid 
check  for  baggage  to  the  terminus  of  his  if  detached,  and  each  bearing  the  name  of 
journey,  which  covered  its  own  line  and  a  the  railroad  corporation  selling  it,  empow- 
steamboat  line  which  ran  in  connection  ering  the  purchaser  to  pass  over  the  con- 
therewith  ;  but  it  did  not  issue  a  ticket  to  necting  roads  of   different    cor^iorations, 
the  passenger  beyond  its  own  line,  and  it  does  not  make  the  selling  coqioration  lia- 
was  held  that  it  could  not  be  held  liable  ble  to  the  purchaser  for  an  injury  received 
for  the  loss  of  the  baggage  by  the  steam-  upon  a    connecting    road  ;   but    in   this 
boat  company.     But  if  a  passenger  takes  case,  as  well  as  in  Nashville^  &c.  R.  R.  Co. 
his  baggage  in  the  car  with  him  over  the  v.  Sprayberry,  ante,  that  the  company  may 
first  line,  but  procures  it  to  be  checked  by  contract,  either  express  or  implied,  bind 
and  carried  in  the  baggage-car  over  the  itself  to    be  responsible    for    the    entire 
second,    the    first    line  cannot    be  held  route.     But  it  is  difficult  to  conceive  how 
chargeable  for  the  loss  of  the  baggage,  be-  they  can  impliedly  be  held  to  have  so  con- 
cause  it    never    had  it  in    its  custody,  tracted,  unless  the  issue  of  a  single  ticket 
Straitonv.  N.  Y.  kc.  R.  R.  Co.,  2  E.  D.  S.  for  the  entire  route  is  to  be  regarded  aa 
(N.  Y.  C.  P.)  184.     But  if  the  company  raising  such  an  inference.     It  was,  how- 
checked  the  baggage  in  the  first  instance,  ever,  held  in  Hood  v.  N.  Y.  &  New  Haven 
the  fact  that  the  passenger  procured  it  to  R.  R.  Co.,  22  Conn.  1,  tliat  such  a  con- 
be  re-checked  over  another  line  is  said  not  tract  could  not  be  inferred  from  the  issue 
to  defeat  the  liability  of   the    company  of  such  a  ticket.     In  Poole  v.  Delaware, 
^issuing  the  first  check.    Candee  v.  Penn.  &c.  B.  B.  Co,  35  Hun  (N.  T.),  29,  the 
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from  all  further  liability  in  reject  to  it,  when  it  has  delivered  it  into 
the  custody  of  the  proper  conTiecting  line}  The  company  selling  the 
ticket  is  treated  merely  as  the  agent  of  the  connecting  lines;  and 
this  is  the  case  whether  a  single  ticket,  or  a  ticket  with  coupons  for 

each  road,  is  issued.*    In  some  of  the  States,  with  an  inconsistency 

defendant,  which  ran  trains  from  Oswego  that  the  tickets  and  checks  were  insuffi- 
to  Fulton  station,  entered  into  an  cient  evidence  to  justify  the  conclusion 
agreement  with  one  Hatch,  who  ran  an  that  the  connecting  roads  were  liable  as 
omnibus  from  Fulton  station  to  Fulton  joint  contractors.  In  Isaacson  v.  N.  Y. 
Tillage,  distant  about  a  mile  therefrom,  C.  &  H.  R.  R.  Co.,  Oi  N.  Y.  278,  46  Am. 
by  which  the  defendant's  agent,  at  Rep.  142,  it  was  held  that  a  check  upon 
Oswego,  sold  tickets  to  Fulton  village,  baggage  through  to  New  Orleans  was  evi- 
and  Hatch  sold  tickets  at  the  village  to  dence  of  a  contract  to  safely  deliver  to  a 
Oswego ;  the  fare  chai^ged  for  the  whole  connecting  road,  but  not  evidence  of  a 
distance  being  the  sum  of  the  two  sepa-  contract  to  deliver  at  New  Orleans.  But 
rate  fares,  and  each  party  accounted  in  this  case,  as  the  passenger's  ticket 
to  the  other  for  the  fares  received  by  which  was  shown  to  the  defendant's  bag- 
it.  The  tickets  were  on  separate  cards  ;  gage-master  when  he  checked  the  bnggage, 
one  a  railroad  ticket  from  Oswego  to  Ful-  took  him  over  what  is  called  the  Mobile 
ton,  the  other  an  omnibus  ticket  from  the  route,  while  the  baggage  was  checked  over 
station  to  the  village.  The  plaintiff  hav-  and  delivered  to  the  Jackson  route,  and 
ing  purchased  tickets  at  Oswego  for  the  as  the  baggage  was  not  delivered  by  the 
Tillage,  and  having  been  injured  while  defendant  to  the  proper  connecting  carrier 
going  in  the  omnibus  from  the  station  at  the  end  of  his  route,  it  was  held  that 
to  the  village  through  the  negligence  of  it  was  liable  for  the  loss  ;  and  there  is  no 
the  driver,  brought  this  action  to  recover  reason  for  questioning  the  soundness  of 
the  damages  thereby  sustained  against  the  this  doctrine.  In  Lee  Lin  v.  TeiTe  Haute, 
railroad  company.  It  was  held  that  it  &c.  R.  R.  Co.,  10  Mo.  App.  125,  a  railway 
could  not  be  maintained.  The  court  said  :  company  sold  a  through  ticket  and  checked 
"The  separate  tickets  delivered  to  the  the  jwwsenger's  baggage  to  its  destination, 
plaintiff,  whether  regarded  as  contracts  or  When  it  was  delivered  to  him  by  the  last 
tokens,  are  insulficient  evidence  to  justify  carrier  the  lock  had  been  broken  and  apart 
the  conclusion  as  a  matter  of  law,  or  of  of  its  contents  stolen.  It  was  held  that 
fact,  that  the  defendant  contracted  to  the  last  carrier  was  liable  unless  he  could 
carry  the  plaintiff  beyond  Fulton  sfaition.'*  show  that  he  delivered  the  baggage  in  the 
1  In  Milnor  v.  N.  Y.  &  N.  tt  R.  R.  Co.,  same  condition  as  he  received  it.  Knight 
68  N.  Y.  863,  the  defendant  issued  coupon  v.  Portland  R.  R.  Co.,  56  Me.  234; 
tickets  and  checked  the  plaintiff's  bag-  Myrick  r.  Mich.  Central  R.  R.  Co.,  107 
gage  over  a  connecting  road.  The  baggage  U.  S.  102  ;  Cass  v.  New  York,  Providence 
was  burned  while  in  the  custody  of  the  &  Boston  R.  R.  Co.,  99  Mas.s.  220  ;  Bur- 
connecting  road,  and  it  was  held  that  the  roughs  v.  Norwich  &  Worcester  R.  R.  Co., 
tickets  and  check  were  insufficient  evi-  lOO  id.  26 ;  1  Am.  Rep.  78. 
dence  to  authorize 'the  conclusion  that  de-  8  In  Hood  v.  N.  Y.  &  New  Haven 
fendant  contracted  to  carry  over  the  con-  R.  R.  Co.,  22  Conn.  l,a  ticket  in  the  fol- 
necting  road.  In  Kessler  v.  N.  Y.  C.  ft  lowing  form  was  issued  :  — 
H.  R.  R  Co  61.  N.  Y.  688,  the  pkin-  « New  Haven  and  Northampton  Company, 
tiff  purchased  a  coupon-ticket  from  the  Conductor's  Ticket. 
Baltimore  &  Ohio  Railroad  at  Washington  ^^^  jjaven  to  Collinsville  by  stage  from 
for  Buffalo,  over  the  defendant  s  road,  and  Fai-mincton 

checked  her  baggage  through,  which  was  q  ,,  q^^^^^  Conductor." 
never  delivered.      The  plaintiff  failed  to 

show  that  the  baggage  came  into  the  pos-  "  This   ticket," .  says    Ellsworth,    J., 

session  of  the  defendants,  and  it  was  held  "  expresses  no  contract.  .  .  .  The  ticket 
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which  is  certainly  remarkable,  it  is  held  that  the  first  carrier,  selliDg 

a  through  ticket,  is  not  liable  for  an  injury  to  the  passenger  upon  a 
connecting  line,  but  is  liable  for  the  loss  of  his  baggage  by  a  connect- 

is  obviously  nothing  more  than  a  receipt  route  \o  be  principals,  liable,  aa  common 
of  so  much  money,  which  the  passenger  carriers,  on  their  respective  roads.  Nor  is 
takes  to  show  throughout  the  line,  to  prove  it  true,  nor  has  it  ever  been  understood  to 
that  he  has  paid  all  that  he  is  to  pay  and  be  so,  that  paying  the  money  at  once,  of 
may  pass  on  undisturbed.  It  is,  too,  a  con-  necessity,  proves  an  intention  to  change 
venient  practice  to  the  railroad  company, —  the  character  of  the  intermediate  com- 
as amodeofkeeping  their  accounts  with  the  panies,  or  to  exempt  them  from  their 
condnctors  or  the  stage-owners.  One  com-  usual  liabilities.  One  pays  his  fare  before 
pany  receives  nothing  for  the  services,  or  taking  his  seat;  another  when  called  ufwu  ; 
expenditures  or  risks  of  the  other  ;  nor  is  another  pays  each  company  as  he  travels 
there  a  participation  in  profits  ;  nor  a  on ;  another  pays  and  takes  no  ticket, 
partnership  ;  nor  joint  obligation  ;  nor  Are  not  all  to  be  treated  alike  ?  Do  not  all 
joint  control.  Each  attends  exclusively  enjoy  the  same  privileges  and  immunities? 
to  his  own  appropriate  business ;  the  rail-  And  is  not  each  company  liable  for  the  neg- 
road  company  to  the  railroad,  and  the  ligence  of  its  agents  ?  Between  Montreal 
stage  company  to  the  stages.  Nor  are  the  and  New  York  there  are  some  six  railroad 
public  in  the  least  deceived.  All  well  companies,  and  one  or  more  steamboat 
know  the  object  of  paying  the  whole  fare  companies  on  Lake  Champlain.  Does  any 
at  once  ;  and  no  intelligent  man  ever  read  one  dream  that  the  persons  just  alluded 
the  conductor's  certificate  to  mean  more  to,  paying  at  different  places,  pass  on  these 
than  this.  Indeed,  the  payment  of  the  roads  and  on  the  lake,  under  different  se- 
money  at  either  end  of  this  route,  or  in  curities  ?  Nor  does  the  fact  that  separate 
the  middle,  or  at  different  places,  can  tickets  may  be  taken  at  first,  as  is  some- 
mean  nothing  in  particular,  more  than  times  done,  for  each  portion  of  the  route, 
that  the  passenger  has  paid  all  his  fare,  or  one  entire  one,  specifically  embracing  a 
and  may  treat  the  railroad  company  as  ticket  for  each  portion,  slit  up  for  that 
common  carriers  over  their  road,  and  the  purpose,  so  that  the  attachment  is  very 
stage  company  as  common  carriers  over  slight,  make  any  difference.  We  are  con- 
theirs.  Otherwise,  if  the  passenger  gets  fident,  that  these  different  modes  of  doing 
in  at  CoUiusville,  or  New  Hartford,  or  the  same  thing  do  not  prove  different 
Litchfield,  to  go  to  New  Haven,  and  contracts  between  the  parties."  In  some 
pays  the  entire  fare,  there  is  a  special  of  the  cases  a  distinction  seems  to  be 
contract  got  up  with  the  stage  company,  made  between  the  issue  of  a  single  ticket 
and  the  railroad  company  are  their  ser-  and  of  coupon-tickets.  Loui-sville,  &c 
vants  and  agents ;  and  so,  vice  versa,  R.  R.  Co.  v.  Weaver,  9  Lea  (Tenn.),  38  ; 
as  the  passenger  takes  his  seat  at  one  42  Am.  Rep.  654.  But  it  is  difficult  to  per- 
or  the  other  end  of  the  line.  In  travel-  ceive  how  the  form  of  the  ticket  in  this 
ling  south  he  contracts  with  the  stage  respect  can  make  any  difference.  The 
company  ;  in  travelling  north,  with  the  ticket  is  not  a  contract,  but  merely  prima 
railroad  company.  And  if  a  person  in  facie  evidence  of  a  contract,  and  of  the 
Montreal  or  New  York  pays  his  fare  payment  of  the  sum  required  for  the  pas- 
through  from  one  terminus  to  the  other,  sage.  The  real  contract  is  left  open  to 
he  is,  upon  this  hypothesis,  to  be  held  to  proof,  and  in  ascertaining  the  intention  of 
have  made  his  contract  with  the  company  the  parties,  regard  is  to  be  had  to  the  cir- 
in  Canada,  in  the  one  case,  and  with  the  cumstances ;  and  when  it  is  shown  that 
company  in  New  York,  in  the  other,  and  several  distinct  lines  of  railway  intervene 
perhaps  not  at  all  with  the  intermediate  on  the  route,  can  it  reasonably  be  pre- 
companies.  This  is  far  from  the  truth,  sumed  that  the  first  carrier  intended  to  as- 
The  public,  on  the  contrary,  are  interested  sume  liability  for  the  acts  of  the  others 
in  holding  each  individual  throughout  the  over  whose  trains,  appliances,  or  servantB 
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ing  line.^  This  doctrine  necessarily  supposes  that  two  contracts  are 
made,  one  relating  to  the  passenger^s  transportation,  and  another  re- 
lative to  his  baggage,  when  in  fact  but  one  contract  is  entered  into, 
which  is  entire  and  indivisibla  The  ticket  issued  to  a  passenger  is 
evidence  that  he  has  paid  for  being  carried  between  the  termini 
named  therein,  and  the  check  given  for  his  baggage  is  merely  evi- 
dence that  his  baggage  has  been  received  by  the  company  to  be  car- 
ried in  the  usual  way  to  the  point  designated  upon  the  check.  But 
the  real  contract  between  the  parties  rests  wholly  in  parol,  except  so 
far  as  it  may  be  set  forth  upon  the  face  of  the  ticket ;  and  the  real 
intention  of  the  parties  is  to  be  determined  by  reference  to  the  sub- 
ject matter  of  the  contract.  Now,  in  Tennessee  ^  it  has  been  held 
that  the  issue  of  a  through  ticket  by  one  company  over  several  con- 
necting lines,  does  not  operate  as  a  contract  upon  the  part  of  the  first 
company  to  carry  the  passenger  safely  for  the  whole  trip,  or  make  it 
liable  for  the  negligence  or  wrongful  acts  of  such  connecting  lines,  its 
servants  or  agents.  But  it  is  held  in  that  State  that  the  first  company 
becomes  responsible  for  the  safe  delivery  of  such  passenger^s  baggage 
at  the  end  of  the  route.  In  other  words,  it  is  virtually  held  that  one 
contract  is  entered  into  in  reference  to  the  passenger,  and  another  in 
reference  to  his  baggage,  when  it  is  admitted  that  but  one  contract 
is  entered  into,  and  that  the  contract  relative  to  the  carriage  of  bag- 
gage grows  out  of  and  is  inseparably  connected  with  the  contract  for 
the  carriage  of  the  passenger.  Indeed,  in  the  absence  of  any  statute, 
the  company  is  not  at  the  common  law  bound  to  carry  any  baggage 
except  mere  personal  luggage,  and  may  make  any  reasonable  regu- 
lations relative  thereto  that  it  chooses  to  make  ;^  and  it  seems  to  us 
that  there  is  no  foundation  whatiever  for  the  distinction  that  is  made 
in  the  case  last  cited  between  the  liability  of  the  carrier  for  the 
safety  of  the  passenger,  and  the  safe  delivery  of  his  baggage.  The 
duty  and  the  liability  spring  out  of  the  same  contract,  and  an  infer- 
ence of  a  limited  liability  as  to  one,  and  an  absolute  liability  as  to 
the  other,  cannot  be  drawn  therefrom ;  and  we  believe  that  the  rea- 

it  has  no  control  f    Even  if  such  a  pre-  ingly  barah  role  which  would  hold,  in  the 

samption  did  arise,  would  it  not  at  once  face  of  such  a  general  custom,  that  the  first 

be  overcome  by  proof  that  the  first  carrier  carrier  selling  the  ticket  is  liable  for  the 

sold  the  ticket  as  the  agent  of  the  succes-  misconduct  of  subsequent  carrieTS. 

sive  carriers?  Again,  the  custom  of  railway  ^  Louisville,  &c.  R.  R.  Co.  v.  Weaver, 

companies  to  sell  tickets  in  this  manner  0  Lea  (Tenn.),  83  ;  42  Am.  Rep.  654. 

has  become  so  uniform,   so  general  and  ^  Nashville,  &c.  R.R.  Co.  v.  Spraybeny, 

notorious  that  even  the  courts  are  bound  ante, 

to  take  notice  of  it,  and  it  is  an  exceed-  '  See  Chap,  xxvi.,  Baooaob. 
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soniug  of  the  court  in  this  case  will  fail  to  commend  it  to  the  courts 
as  expressing  a  sound,  just,  or  reasonable  doctrine.  The  doctrine  of 
the  New  York  courts  has  the  advantage  of  being  both  sensible  and 
just,  and  maintains  the  proper  connection  between  the  contract  for 
the  carriage  of  the  passenger  and  his  luggage.^     In  the  case  first 

1  IsaacsoQ  v.  New  York  Central,  &c  haviDg  no  farther  care  or  concern  about  it 
R.  R.  Co.,  94  N.  y.  278  ;  Milnort;.  N.  Y.  whetiher  we  run  our  own  cars  through,  or 
&  New  Haven  R.  R.  Co,,  53  N.  Y.  868.  take  those  of  the  other  road  at  the  point 
This  was  an  action  for  loss  of  baggage,  of  intersection."      In    Chicago    k  Rock 
The   baggage   was  checked  by  defendant  Island    R.  R.   Co.    r.   Fahey,  52  lU.   81, 
with  a  check  of  the  connecting  company,  4  Am.  Rep.  687,  it  was  held  that  such  an 
and  a  coupon-ticket  was  issued.    The  bag-  action    as  the  last  could  be  maintained 
gage  was  destroyed  while  in  possession  of  against  any  company  of  the  connecting 
the  second  company.     It  was  held  that  line  on  whose  line  the  baggage  is  shown 
defenrlant  was  not  liable.     In  Kessler  v.  to  have  been  lost.     In  Quimby  9.  Vander- 
N.  Y.  Central,  &e.  R.  R.  Co.,  61  N.  Y.  bilt,  17  N.  Y.  306,  the  defendant  owned 
538,  the' action  was  for  loss  of  baggage,  steamships  plying  between  New  York  and 
the  defendant  being  the  last  of  the  con-  Nicaragua,  but  he  advertised  **  Vanderbilt^s 
necting  roads.     In  the  absence  of  proof  linebetween  New  York  and  San  Francisco^*' 
that  the  baggage  came  into  its  possession  the  advertisements  being  signed  by   his 
it  was  held  not  liable.     Here  the  check  agent ;  and  this  agent  sold  three  tickets,  one 
was  stamped  in  the  name  of  all  the  roads,  from  New  York  to  Nicaragua,  one  thenoe 
In  Croft  V.  B.  &  C.  R.  R.  Co.,  1  Mac  A.  across  the  isthmus,  and  one  thence  on  a 
(U.  S.  D.  C.)  492,  the  first  carrier,  receiv-  particular  vessel  to  San  Francisco,  for  a 
ing  thraugh  fare  and  checking  baggage  gross  sum,  delivering  with  them  a  card 
through,  was  held  liable  for  the  loss  of  the  signed  by  him  and  describing  the  route, 
baggage  on  any  of  the  connecting  lines,  and  stating  that  passengers  were  speedily 
lUinois  Central  R.  R.  Co.  t\  Copelaud,  24  conveyed  across  the  isthmus  by  the  Nica- 
111.   832.      This  is  founded  on  the  £ng-  ragua  transit.      It    was  held    that    this 
lish  doctrine   relative  to  goods.      There  authorized  a  finding  of  a  contract  by  de- 
were  three  tickets,  all  headed  in  the  de-  fendant,  as  principal,  for  through  transpor- 
fendant's  name,  the  first  from  Chicago  to  tation.      This  was  founded   on    English 
St.  Louis,  and  the  second  from  Chicago  to  cases.      In   Ciiampion   r.    Bostwick,    18 
Hattoon  ;  all  recited  the  payment  of  fare  Wend.  (N.  Y.)  175,  three  persons  ran  a 
to  the  defendant,  and  tlie  only  indication  line  of  coaches  from  Utica  to  Rochester, 
of  the  intervention  of  any  other  company  the  route  being  divided  among  them  into 
was  the  use  of  the  words  **  via  the  Terre  three  sections,  the  occupant  of  each  sec- 
Haute  &  Alton  Railroad,"  on  the  third  tion    furnishing   his    own    vehicles    and 
ticket  from  Mattoon.      The   check    was  horses,  furnishing  drivers,  and  pacing  the 
stamped  ''Chicago  to  St.    Louis.*'    The  expenses  of  his  section,  but  fares  for  pass- 
court  say  this  implies  a  special  undertak-  age  were  divided  among  them  in  proper* 
ing  of  the  defendant  to  carry  from  Chi-  tion  to  the  number  of  miles  ran  by  each, 
cago  to  St.  Louis.     This  seems  to  come  It  was  hold  that  they  were  jointly  liable 
within  the  rule  of  the  English  cases  of  for  an  injury  to  a  passenger  by  the  n^li- 
through  tickets  hereafter  cited,   and    of  gence  of  one.  The  chancellor  distinguisbed 
Quimby  v,  Vanderbilt,  infra.     The  court  such  a  case  as  the  principal  case.    In  Bal- 
said  that  the  guaranty  evidenced  by  the  timore  &  Ohio  R.  R.   Co.  v.  CampbeU, 
tickets  and  check  was  one  of  safe  carriage  Ohio  Supreme  Court,  April,  1881,  it  was 
of  person  and  baggage  by  the  defendant  held  that  where  it  is  necessary  for  a  trav- 
from  Chicago  to  St.    Louis,   the   latter  eller  in  going  from  one  place  to  another  to 
place  "  by  means  of  our  connection  with  pass  over  the  connecting  lines  of  several 
the  Terre  Haute  and  Alton    Railroad,"  railroad  companies,   it  is  competent  for 
being  **tho  terminus  of  our  tosuL"    "You  either  company  to  contract  wiUi  him  for 
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cited  in  the  last  note,  Andrews,  J.,  says :  "  It  will  be  useful  in  de- 
termining the  principal  question,  to  refer  to  the  obligation  which  a 
carrier  of  passengers  by  rail  assumes  on  the  sale  of  a  passage-ticket 
in  respect  to  the  personal  baggage  of  the  passenger.     The  carriage  of 

the  transportation  of  himself  and  baggage  acts  of  aU  the  operatives  of  the  companies 
the  whole  distance,  or  that  its  liability  over  whose  lines  he  carries  the  plaintiff, 
shall  be  confined  to  loss  or  damage  occur-  unless  some  connection  between  the  roads 
ring  on  its  own  road  ;  but  the  collection  by  of  a  character  similar  to  that  of  general 
such  contracting  canier  of  fare  in  advance  partnership,  or  the  consolidation  of  their 
for  the  entire  journey,  without  agreement  interests  in  the  carrying  business  is 
as  to  risks,  renders  it  liable,  on  receipt  of  shown."  In  Straiten  v.  N.  Y.  &  N.  H. 
such  traveller's  baggage,  to  transport  it  R.  R.  Co.,  2  E.  D.  S.  (X.  Y.  C.  P.) 
safely  to  the  end  of  the  route,  and  there  184,  the  same  was  held  as  to  the  loss  of 
deliver  it,  on  demand,  to  such  owner,  baggage  retained  by  the  plaintiff  in  his 
This  was  held,  without  extended  con-  own  custody  until  he  arrived  at  the  de- 
sideration,  upon  the  authority  of  the  fendant's  tennintis.  The  court  said : 
text-book  writers,  Schouler,  Thompson,  "There  is  nothing  in  an  arrangement  like 
Lawson,  and  Hutchinson.  In  Sprague  v.  this  to  constitute  the  different  companies 
Smith,  29  Vt.  421,  the  court,  by  Red-  partners  for  the  trauKportation  of  {tassen- 
FIELD,  J.,  said  :  **  But  in  regard  to  carry-  gers  or  baggage  so  as  to  render  the  defend- 
ing passengers  the  rule  is  different,  we  ant  liable  in  common  with  the  others  for 
apprehend.  These  through  tickets,  in  the  the  loss  of  this  valise.  The  arrangement 
form  of  coupons  for  each  successive  com-  may  be  beneficial  to  them  as  well  as  to  the 
pany,  which  are  purchased  of  the  first  public,  inasmuch  as  by  facilitating  travel 
company,  import  no  contract  ordinarily  to  it  may  tend  to  increase  it ;  but  that  would 
carry  the  passenger  beyond  the  line  of  the  not  create  that  joint  interest,  that  com- 
first  company,  so  far  at  least  as  they  are  munity  in  profit  and  loss  which  is  essen- 
concerned.  The  baggage  of  passengers  tial  to  the  existence  of  a  partnership." 
may  come  under  the  same  rule  in  regard  Distinguishing  Champion  v.  Bostwick,  18 
to  conveying  beyond  the  first  company's  Wend.  (N.  Y.)  175.  In  Knight  v.  Port- 
line  which  freight  does,  as  the  same  gen-  land, .  &c  R.  R.  Co.,  56  Me.  234,  it  was 
eral  liability  exists.  But  through  passen-  held  that  such  through  tickets  are  to  be 
ger  tickets  are  to  he  regarded  as  distinct  regarded  as  to  passengers,  "  as  distinct 
tickets  for  each  road,  and  unless  the  road  tickets  for  each  road,  sold  by  the  first 
check  baggage  through,  it  is  questionable,  company  as  agent  for  the  other  compa- 
perhape,  how  far  they  are  liable  for  losses  nies."  Hartan  v.  £astem  R.  R.  Co.,  114 
beyond  their  own  limits.  And  the  con-  Mass.  44^  The  same  doctrine  was  held  in 
tract  between  the  companies  which  com-  Briggs  v.  Vanderbilt,  19  Barb.  (N.  Y.) 
monly  exists  in  regard  to  the  division  of  222.  The  court  said  :  *'  There  is  a  gen- 
the  price  of  the  through  ticket  constitutes  eral  understanding  between  the  different 
no  such  partnership,  probably,  as  will  railroads  in  the  country  which  connect  to- 
render  each  company  liable  for  the  whole  gether,  as  to  their  times  of  arrival  and 
route,  ^he  first  company  is  in  snch  case  departure,  and  the  routes  are  frequently 
looked  upon  as  the  agent  of  the  other  com-  advertised  as  forming  one  line;  but  so 
panics  for  selling  their  tickets,  and  the  long  as  they  continue  disconnected  as  to 
contract  requires  no  different  construction  the  profits  and  losses  of  transportation, 
from  one  where  the  tickets  of  one  com-  and  each  has  or  bears  its  own,  there  is  no 
pany  are  sold  at  the  stations  of  other  com-  partnership,  and  neither  is  responsible  for 
panics.  We  do  not  perceive  that  this  rule  the  engagements  of  the  other.  .  .  .  They 
of  liability  could  make  the  carrier  of  pass-  had,  it  is  true,  the  same  agent,  but  he 
engers  liable  for  the  act  of  a  party  over  acted  in  his  vicarious  capacity  separately 
whom  he  has  no  control.  ...  He  cannot  for  each." 
be  regarded  as  liable,  we  think,  for  all  the 
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the  baggage  of  the  passenger  under  reasonable  limitations  as  to 
amount  is  the  ordinary  incident  to  the  carriage  of  the  passenger  and 
the  duty  arises  on  the  part  of  the  company  as  incident  to  the  principal 
contract^  without  any  specific  agreement  or  separate  compensation. 
.  .  .  There  arises  therefore,  on  the  sale  of  a  passenger-ticket,  a  con- 
tract to  carry  the  person  and  the  baggage  of  the  passenger  between  the 
points  indicated,  on  the  road  of  the  company  issuing  it,  and  to  deliver 
the  baggage  at  the  end  of  the  route,  to  the  passenger  or  his  diUy  aii- 
thorized  agents  In  this  case,  the  defendant  was  held  liable  for  the 
loss  of  the  baggage,  because  at  the  end  of  its  route  it  delivered  it  to 
the  wrong  carrier;  but  under  the  decision,  if  it  had  delivered  it  to 
the  right  connecting  carrier,  its  liability  would  have  ended ;  and  this 
seems  to  be  the  only  doctrine  which  can  be  supported  either  upon 
principle  or  any  accurate  line  of  reasoning. 

Sec.  360.  Right  to  Charge  Bztra  F&re  where  Tickets  are  not  Pur- 
chased. — A  rule  of  a  railroad  company  requiring  passengers  who 
ride  on  freight  trains  or  any  other  train  to  procure  tickets  before 
getting  on  such  trains  is  reasonable;  and  posting  it  conspicuously  in 
all  the  passenger-stations  and  caboose-cars  on  the  road  for  more  than 
a  month  is  sufficient  notice  to  the  public  to  justify  the  company  in 
ejecting  a  passenger  without  a  ticket  from  a  freight  train  that  has 
commenced  its  journey,  even  though  such  passenger  has  no  actual 
notice  of  the  rule,  and  offers  to  pay  his  fare.  The  authorities  are 
generally  in  accord  as  to  the  right  of  a  railroad  company  to  make, 
and  in  a  proper  manner  to  enforce  a  rule  or  regulation  to  can}'  pas- 
sengers on  its  freight  trains,  either  not  at  all,  or  only  upon  the  con- 
dition that  they  are  provided  with  tickets,  and  prohibiting  the 
collection  of  fare  by  conductors  of  such  trains.^  The  point  on 
which  they  are  not  harmonious  is  as  to  the  manner  of  its  enforce- 
ment, some  courts  holding  that  actual  notice  of  the  rule  must  be 
brought  home  to  the  passenger  before  the  train  leaves  the  station,  in 
order  to  justify  his  expulsion  therefrom  for  want  of  a  ticket  at  any 
other  than  the  regular  stopping-place ;  *  while  others,  with  better 
reason,  only  require  a  suitable  general  notice  to  the  public  for  such 
length  of  time  before  the  rule  is  to  be  put  in  operation  as  to  make  it 
reasonably  certain  that  all  passengers  in  the  exercise  of  due  diligence 

1  Chicago  ft  Alton  R.  R.  Co.  9.  Flagg,  Illinois  Central  R.  R.  Co.,  82  Iowa,  6S4; 

48   III.   364;  Arnold  o.  Illinois  Central  PitUburgh,  &c.  R.  R.  Co.  «.  Vandyne,  57 

R.  R.  Co.,  88  id.  278;  Eaton  v.  R.  R.  Co.,  Ind.  516. 

15  Am.  Rep.  518;  Cincinnati,  Ac.  R.  R.  *  lUinou  Central  R.  R.  Co.  «.  Sutfeoni 

Co.  V.  Bartram,  11  Ohio  St.  457;  Law  v.  58  IlL  897. 


ft' 
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must  become  aware  of  it,  aud  hold  that  the  right  of  expulsion  for 
non-compliance  with  the  requirement  may  be  exercised  in  any  suit- 
able place,  under  all  the  circumstances  of  the  particular  case.^ 

In  order  to  enforce  a  rule  for  the  collection  of  additional  fare 
when  tickets  are  not  purchase^,  railway  companies  are  required  to 
keep  open  their  offices  for  the  sale  of  tickets  to  passengers  for  a  rea- 
sonable time  before  the  departure  of  each  train,  and  up  to  the  time 
fixed  by  its  published  rules  for  its  departure ;  not  up  to  the  time  of 
actual  departure.  Any  right  of  a  railroad  company  to  discriminate 
in  its  fare,  between  those  purchasing  tickets  and  those  who  do  not, 
depends  on  the  fad  that  a  reasonable  opportunity  has  thus  been  given 
to  obtain  tickets  at  the  Imoest  rate^ 

And  even  the  adoption  of  a  regulation  that  all  persons  who  travel 
on  a  freight  train  shall  procure  a  ticket  before  entering  the  cars,  im- 
poses upon  the  company  the  duty  of  having  the  ticket-office  open  a 
sufficient  length  of  time  before  the  departure  of  the  train  to  enable 
p&ssengers  to  procure  tickets.  A  person  who  endeavors  to  procure  a 
ticket,  but  is  unable  to  do  so  in  consequence  of  the  absence,  of  the 
agent,  has  a  right  to  travel  on  such  train  by  paying  or  offering  to  pay 
the  usual  fare?  But,  where  the  ticket-office  is  open  so  that  a  pas- 
senger can  procure  a  ticket,  and  he  fails  to  do  so,  he  is  bound  to  pay 
the  additional  rate,  if  it  is  reasonable ;  and  the  fact  that  he  did  not 
arrive  at  the  station  in  season  to  do  so,  before  the  train  left,  is  no 
excuse;*  and  if  he  refuses  to  pay  the  additional  rate,  he  may  be 

1  Burlington,  &c.  R.  R.  Co.  v.  Rose,  11  Co.,  52  Iowa,  842;  Bordeaux  r.  Erie  R.  R. 

Neb.  117.  Co.,  8  Hun  (N.  Y.),  579;  Chicago,  &e. 

«  St  Louis,  &c.  R.  R.  Co.  t;.  South,  43  R.  R.  Co.  v.  Parks,  18  111.  460;  Chicago, 

HI.    176;   Illinois  Central   R.  R.   Co.   v,  &c.  R.  R.  Co.  t>.  Flagg,  43  111.  364;  Crocker 

Cunningham,  67  111.  316;  JefTersonville,  v.  New  London,  &c.  R.  R.  Co.,  24  Conn. 

&c.  R.  R.  Co.  V.  Rogers,  28  Ind.  11;  38  id.  249.     In  Swau  v.  Manchester,  &c.  R.  R. 

116;  Pullman  Palace  Car  Co.  v.  Reed,  75  Co.,  132  Mass.  116,  42  Am.  Rep.  432,  the 

111.  125;  DuLauransv.  St  Paul,  &c.  R.R  table  of  prices  for  fare  on  a  railroad  au- 

Co.,  15  Minn.  49;  Lane  v.  £ast  Tenn.  &c.  thorized  the  ticket-seller  at  D.  to  make  a 

R.  R.  Co.,  5  Lea  (Tenn.),  124;  St.  Jjouis,  discount  of  fifteen  cents  for  passengers  who 

Ac.  R.  R.  Co.  V.  Dalby,  19  111.  353;  Porter  purchased  tickets  to  L.,  the  advertised  fare 

V.  N.  Y.   Central  R.  R.   Co.,  84  Barb,  being  65  cents.    The  plaintiff,  who  desired 

(N.  Y.)  853;  Nellis  v,  N.  Y.  Central  R.  R.  to  take  passage  from  D.  to  L.,  went  to  the 

Co.,  30  N.  Y.  505.     But  see  Bordeaux  v.  ticket-office  after  the  time  for  the  departure 

Erie  R.  R.  Co.,  8  Hun  (N.  Y.),  579  ;  Chi-  of  the  train  as  advertised  had  expired,  but 

cago,  &c.  R.  R.  Co.  v.  Flagg,  43  III.  364  ;  there  was  sufficient  time  to  purchase  if  the 

Illinois  Central  R.  R.  Co,  v.  Sutton,  42  ticket-seller  had  been  in  the  office,  but  he 

111.  438.  had  only  remained  there  up  to  the  adver- 

*  St  Louis,  &c.  R.  R.  Co.  v.  Myrtle,  tisedtime.  The  plaintiffthen  took  passage 
51  Ind.  566.  without  a  ticket,  and  refusing  to  pay  more 

*  HoiTbauer  v.  Davenport,  &c.  R.  R.  than  tht*  price  asked  at  the  ticket-office, 

vou  11.  —  45 
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expelled  from  the  train ;  ^  and  if  he  pays  only  from  one  station  to 
another,  he  may  be  compelled  to  pay  the  additional  rate  at  each  sta- 
tion.^ If,  however,  the  passenger  has  paid  the  ticket-fare,  the  con- 
ductor must  return  the  amount  to  him  before  he  can  lawfully  expel 
him  from  the  train ;'  and  if  the  passenger  is  expelled,  and  then  the 
money  is  returned  to  him,  the  expulsion  is  unlawful.^  No  right 
exists  to  charge  additional  fare  upon  the  train,  when  the  ticket-fare 
equals  the  amount  which,  by  statute,  the  company  is  entitled  to 
charge,  and  in  such  case  only  the  ticket-fare  need  be  tendered.'^ 

was  ejected  from  the  train  by  the  condac-  opportunity  to  obtain  a  ticket.    The  delay 

tor,  who  demanded  the  faU  fare.     It  was  of  the  train  did  not  eulai^e  his  rights,  nor 

held  that  the  ejection  was  justifiable.  The  would  it  entitle  him  to  insist  that  at  the 

court  said:  '*It  has  been  held  in  a  few  station  whence  he  was  to  start,  the  office  of 

cases  that  the  oifer  to  carry  passengers  at  a  the  ticket-seller  should  not  be  closed  until 

less  rate  if  tickets  were  purchased,  was  in  its  arrival.    The  plaintiff  having  no  right 

the  nature  of  a  proposal,  like  other  pro-  to  insist  on  being  carried  for  the  price  of  a 

posals  to  enter  into  a  contract,  dependent  ticket,  and  declining  to  pay  the  regular 

for  its  acceptance  upon   the  compliance  fare,  was  properly  excluded  from  the  train, 

with  its  condition  ;  that  it  might  be  with-  The  exclusion  from  the  train  took  place  at 

drawn  at  auy  time  ;  that  closing  the  office  W.,   a  station  intermediate   D.   and    L 

for  the  sale  of  tickets  was  such  withdrawal;  While  the  train  was  stopping,  plaintiff  nn- 

sud  that  the  offer  carried  with  it  no  obli-  dertook  to  purchase  a  ticket  from  W.  to  L. 

gation  on  the  pail  of  the  company  to  oi)en  for  the  purpose  of  continuing  his  journey 

an  office  or  to  keep  such  office  open  for  any  on  the  same  train,  and  tendered  the  ticket* 

length  of  time,  it  being  merely  an  offer  to  seller  at  W.  money  therefor,  which  was 

make  the  deduction  if  the  tickets  should  be  accepted  by  the  ticket-seller ;  but  he,  on 

procured.     Crocker  v.  New  London  R.  R.  learning  the  circumstances,  refused  to  sell 

Co.,  24  Conn.  249;  Bordeaux  v.  Erie  R.  R.  the  ticket,  and  tendered  back  the  money, 

Co.,  S  Hun  (N.  Y.),  579.     In  a  much  which  plaintiff  refused  to  accept,  and  the 

larger  number  of  cases,  and  with  much  train  left  W.  without  plaintiff.     It  was 

better  reason,  it  has  been  held  that  where  held  that  the  refusal  to  sell  the  ticket  was 

the  railroad    undertakes  to  conduct    its  justifiable."    Stone  v.  Chicago,  &c  R.  R. 

business  by  means  of  tickets,  whether  it  Co.,  47  Iowa,  82;  O'Brien  v.  N.  Y.  Cen- 

requires,  as  it  may,  the  possession  of  a  tral  R.  R.  Co.,  80  N.  Y.  286. 
ticket  as  a  pre-requisite  to  entering  its  '  Illinois  Central  R.  R.  Co.  v.  Kelson, 

cars  or  whether  it  offers  a  deduction  from  59  III.  110;  State  v»  Gould,  5S  Me.  279. 
the  regular  or  advertised  rate  to  one  who         ^  Chicago,  &c.  R.  R.  Co.  r.  Parkft,  18 

ahall  procure  a  ticket  in  advance,  it  is  a  111.  460. 

part  of  its  duty  to  afford  a  reasonable  op-         *  Du  Lanrans  v.  St.  Paul,  &c.  R.  R. 

portunity  to  obtain  its  tickets.     St.  I^ouis  Co.,  15  Minn.  49  ;  Bland  «.  Southern  Pa- 

&  Alton  R.  B.  Co.  v.  South,  43  111.  176  ;  cific  R.  R.  Co.,  66  Cal.  670  ;  86  Am.  Rep. 

Jeffersouville  R.  R.  Co.  v.  Rogers,  38  Ind.  50  ;  Freidenrich  o.  Baltimore  ft  Ohio  R.  R. 

116 ;  Indianapolis  R.  R.  Co.  v.  Rinard,  46  Co.,  63  Md.  201. 

id.  293;  Du  Uurans  v,  St.  Paul  R.  R.  Co.,         «  Bland  v.  Southern  Pacific  R.  R.  Co., 

15  Minn.  49.   Adopting  on  this  part  of  the  ant£, 

case  the  rule  most  favorable  to  the  plain-         *  Smith  v.  Pittsbuigh,  fcc.  R.  R.  Co., 

tiff,  he  was  afforded  a  fair  and  reasonable  23  Ohio  St.  10. 
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